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PREFACE 


TO  THE  NINTH   EDITION. 


In  the  present  edition  the  text  where  relating  to  statu- 
tory law,  as  in  the  chapter  on  Crimes  and  on  Title  by 
Descent,  has  been  altered  to  conform  to  the  present  law, 
but  otherwise  remains  untouched.  The  new  notes,  ex- 
cept when  consisting  of  mere  additions  of  late  cases,  are 
designated  by  brackets,  and  the  index  has  been  somewhat 
enlarged. 

Of  the  preceding  editions  the  first  three  were  the  work 
of  the  author  himself;  the  fourth  was  by  Mr.  E.  L. 
Pierce,  author  of  the  well-known  Treatise  on  the  Law 
of  Eailroads.  The  lamented  Judge  J.  Bryant  Walker 
prepared  the  sixth  edition;  and  the  seventh  and  eighth 
editions,  in  which  for  the  first  time  English  authorities 
were  drawn  upon,  were-  prepared  by  Judge  M.  F.  Force, 
of  the  Superior  Court  of  Cincinnati. 

CLEMENT  BATES. 
CiKCiNNATi,  Feb.  1,  1887. 


PREFACE 


TO    THE    EIGHTH    EDITION. 


The  first  three  editions,  with  the  notes,  were  entirely  the 
work  of  the  author.  Mr.  E.  L.  Pierce,  author  of  a  Trea- 
tise on  the  Law  of  Railroads,  added  notes  to  the  fourth 
edition.  Judge  J.  Brtant  Walker,  son  of  the  author, 
made  additional  notes  for  the  sixth  edition ;  and  I  added 
more  to  the  seventh.  The  text  remains  as  it  was  left  by 
the  author. 

The  notes  added  by  Mr.  Pierce,  Judge  J.  B.  Walker,  and 
myself,  were  enclosed  in  brackets  of  different  forms,  which 
distinguished  the  work  of  each.  As  those  designating 
marks  are  omitted  in  this  edition,  I  have  felt  at  liberty  to 
omit  some  of  the  older  notes,  suppl3dng  their  place  by  new 
matter.  Only  American  decisions  were  cited  by  the  former 
editors.  Although  the  work  is  entitled  "  Introduction  to 
American  Law,"  I  have  preferred  to  use  also  English 
decisions. 

M.  F.  FORCE. 
Cincinnati,  September,  1882. 


PREFACE 


TO    THE   FIRST   EDITION. 


According  to  the  castom  of  the  times,  a  pre&oe  usually  takes  the 
form  of  an  apology  for  adding  to  the  multitude  of  books ;  and  I  shall 
so  far  comply  with  this  custom  as  to  explain  my  reason  for  making  this 
publication. 

While  pursuing  my  legal  studies,  I  found  myself  much  in  the  condition 
of  a  mariner  without  chart  or  compass.  I  experienced  at  every  step  the 
want  of  a  first  book  upon  the  law  of  this  country.  I  felt  that  much  time 
would  have  been  saved  if  I  could  have  commenced  my  course  with  a  syste- 
matic outline  of  American  instead  of  English  law ;  for,  as  the  two  systems 
differ  in  nearly  as  many  points  as  they  correspond,  and  as  I  had  no  means 
of  distinguishing  between  the  applicable  and  the  inapplicable,  I  necessarily 
acquired  many  false  impressions,  the  more  difficult  to  be  subsequently  cor- 
rected because  they  were  first  impressions.  In  a  word,  I  came  to  the  con- 
clusion that  fewer  facilities  have  been  provided  for  studying  the  elementary 
principles  of  American  jurisprudence,  than  for  perhaps  any  other  branch  of 
useful  knowledge. 

And  these  results  of  my  experience  as  a  student  have  acquired  addi- 
tional confirmation  from  my  experience  as  a  teacher.  In  the  year  1833,  I 
became  connected  with  the  Cincinnati  Law  School,  at  first  a  private  insti- 
tution, but  afterwards  a  department  of  the  Cincinnati  College ;  and  here  I 
was  hourly  called  upon  to  remove  the  doubts  and  difficulties  which  I  had 
myself  encountered.  In  order  to  do  this  in  the  most  convenient  and  efiectual 
manner,  and  without  a  thought  of  publication,  I  commenced  the  preparation 
of  the  following  Lectures,  which  I  read  to  the  students,  as  an  introduction 
or  accompaniment  to  the  usual  course  of  legal  study.  Such  being  my 
object,  I  endeavored  to  be  clear  and  simple,  rather  than  to  seem  profound 
or  erudite ;  and  instead  of  attempting  to  give  a  complete  exposition  of  any 
single  branch  of  law,  I  sought  to  bring  together  all  the  various  branches, 
and  present  them  to  view  under  a  comprehensive  but  systematic  outline^ 
which  would  exhibit  their  general  bearings  and  relations  only,  and  not 
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their  particular  details ;  but,  at  the  same  time,  in  connection  with  each 
successive  topic,  I  mentioned  the  books  containing  more  detailed  informa- 
tion. 

Such,  briefly,  were  the  views  with  which  these  Lectures  were  prepared ; 
and  I  now  publish  them  under  a  belief  that  they  will  be  useful  to  two 
classes  of  persons ;  namely,  first,  those  who  are  beginning  a  course  of  pro- 
fessional study,  and  require  something  in  the  nature  of  a  guide-book  ;  and, 
secondly,  those  who  desire  to  obtain  some  general  notions  of  the  law,  as  an 
important  part  of  practical  education,  but  do  not  intend  to  pursue  it  as  a  pro- 
fession. Whether  this  belief  be  well  founded  or  not,  experiment  only  can 
determine.  If  not,  as  my  aim  has  been  utility  only,  and  not  fame,  so  my 
failure  will  only  occasion  regret,  and  not  mortification.  I  have,  however^ 
been  induced  to  hope  for  a  happier  result,  from  the  favorable  opinion  almost 
unanimously  expressed  by  the  students  to  whom  these  Lectures  were  read, 
and  who  may  be  presumed  to  be  the  best  judges  of  what  will  satisfy  their 
own  wants;  and  also  from  the  approbation  expressed  by  several  distinguished 
professional  gentlemen,  to  whom  I  submitted  the  manuscript,  and  in  whose 
judgment  and  candor  I  have  the  utmost  confidence.  I  mention  these  facts 
to  show  that  I  have  not  acted  rashly  or  unadvisedly  ;  but  not  to  make  others 
responsible  for  my  errors.  If  I  have  been  guilty  of  adding  one  more  to  the 
catalogue  of  useless  books,  as  mine  has  been  the  presumption,  let  the  cen- 
sure rest  on  me  alone  ;  and  I  will  no  further  deprecate  criticism,  or  implore 
mercy,  than  by  asking  those  who  may  pass  judgment  upon  my  efforts  to  keep 
ray  purpose  distinctly  in  view.  Let  it  be  remembered  that  I  have  written 
for  beginners  only^  and  not  for  adepts ;  that  I  have  made  no  pretensions  to 
deep  professional  lore ;  that  this  book  does  not  propose  to  supersede  other 
elementary  bookp,  but  only  to  prepare  the  way  for  them ;  and  that  I  seek 
no  other  praise  than  that  of  usefulness. 

If  an  author  may  be  allowed  to  express  an  opinion  in  his  own  case,  I 
would  say  that  the  chief  merits  of  this  book  will  be  found  to  consist  in  per- 
spicuity and  condensation.  As  to  originality,  unless  it  be  in  the  arrangement 
and  modes  of  illustration,  it  does  not  belong  to  such  an  undertaking  ;  but  it 
is  proper  to  say,  tliat  I  have  quoted  very  sparingly  the  language  of  other 
writers,  and  never  without  giving  credit.  I  have,  moreover,  scrupulously 
avoided  giving  long  abstracts  of  cases,  though  this  is  a  very  convenient 
method  of  making  or  amplifying  law-books.  In  a  word,  I  have  crowded  as 
many  general  principles  as  I  could  into  the  smallest  compass  compatible  with 
clearness ;  and,  to  this  end,  I  have  sought  to  use  just  such  words  and  so  many 
words  as  would  express  my  meaning,  and  no  more.  Believing  that  the  lan- 
guage of  a  law-book  should  be*6een  through  rather  than  looked  at,  I  have 
made  no  attempt  at  what  is  called  fine  writing,  but  have  used  as  much  plain- 
ness and  fiftmiliarity  of  speech  as  the  exceedingly  technical  character  of  the 
subject  would  permit.  Indeed,  what  other  fault  soever  may  be  found,  pro- 
feasioDal  pedantry  will  not  be  imputed  to  me. 
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But  I  have  entitled  this  book  an  Introduction  to  American  Law,  and  I 
may  be  called  upon  to  vindicate  the  propriety  of  this  title.  I  confess,  then, 
that  in  some  minor  respects  it  may  not  be  equally  adapted  to  all  parts  of  the 
Union ;  but  my  excuse  is,  that  without  being  ten  times  as  large  as  it  is,  it 
could  not  have  been  made  so.  If  I  had  possessed  the  knowledge,  I  could 
not,  within  any  reasonable  compass,  have  referred  to  the  local  law  of  twenty- 
six  different  States  ;  and  yet  local  references  were  occasionally  necessary,  in 
order  to  exhibit  an  entire  system.  I  was  compelled,  therefore,  in  such  cases, 
to  make  choice  of  some  particular  State ;  and  I  naturally  selected  that  State 
in  which  the  Lectures  were  read.  But  these  local  references,  in  an  outline 
so  general  as  this,  are  not  so  frequent  as  to  detract  materially  from  the 
general  adaptation  of  the  book  to  students  in  other  States ;  and,  in  case  of 
diversity,  the  necessary  corrections  can  be  easily  made.  At  all  events,  the 
diversity  is  less  between  the  different  States  than  between  any  one  State 
and  England  ;  and  therefore  something  is  certainly  gained  even  on  the  score 
of  general  adaptation. 

And  here  let  me  anticipate  an  objection  of  another  sort.  It  may  be  said, 
that,  in  attempting  to  teach  what  the  law  is,  I  have  dwelt  too  much  upon 
what  I  think  it  should  be  ;  or,  in  other  words,  that  in  a  work  professedly 
didactic,  I  have  speculated  too  much  upon  projects  of  reform.  To  this  ob- 
jection I  have  two  answers.  In  the  first  place,  I  have  never  undertaken  to 
show  what  the  law  ought  to  be,  without  first  stating  what  it  is.  While,  there- 
fore, the  primary  end  of  instruction  is  obtained,  the  mind  of  the  student  is 
at  the  same  time  excited  to  compare,  examine,  and  discuss  the  {)rinciples  in 
question  ;  and  thus  impress  them  the  more  deeply  upon  his  memory.  And, 
in  the  second  place,  if  the  suggestions  I  have  ventured  to  make  be  sound, 
they  cannot  be  made  too  early,  because  bad  laws  are  the  very  worst  of  bad 
things  ;  and  if  these  suggestions  be  not  sound,  they  can  do  no  harm,  because 
the  antidote  accompanies  the  bane ;  nay,  the  provision  complained  of  will 
inspire  increased  confidence  in  the  mind  of  the  student  from  having  been 
unsuccessfully  assailed.  But  I  cannot  help  believing  that  many  of  the  pro- 
posed alterations  would  be  decided  improvements  ;  and,  in  that  belief,  I  have 
been  anxious  to  present  them  to  minds  unhackneyed  by  custom,  and  there- 
fore the  more  fitted  to  examine  them  without  prejudice.  I  confess  myself 
sanguine  on  the  subject  of  legal  reform ;  but  I  trust  that  I  have  nowhere 
pressed  such  considerations  in  an  improper  spirit 

Such,  then,  are  the  prefatory  explanations  which  I  have  deemed  it  proper 
to  make.  That  a  book  like  that  which  I  have  endeavored  to  furnish  is  very 
much  wanted,  all  will  agree.  How  far  my  execution  has  corresponded  with 
my  design,  it  is  for  my  readers  to  decide.  I  cannot  but  wonder,  as  well  as 
regret,  that  the  task  has  not  long  since  been  performed  by  abler  hands,  for  it 
ia  well  worthy  of  the  very  ablest.  Why  has  not  some  distinguished  lawyer, 
after  retiring  from  the  more  active  labors  of  his  profession,  added  one  more 
laurel  to  his  brilliant  wreath,  by  embodying,  in  an  euduriug  form,  for  the 


xii  PREFACE. 

instrnctioD  of  those  who  are  to  oome  after  hiniy  the  matured  results  of  wisdom 
and  experience  ?  A  complete  exposition  of  American  Law,  by  such  a  man, 
whose  very  name  would  command  respect  and  confidence,  would  be  a  glorious 
liquidation  of  that  debt  which  every  great  lawyer  is  said  to  owe  to  his  pro- 
fession ;  but  such  a  benefactor  has  not  appeared.  The  American  Blackstone 
is  yet  to  be  desired :  otherwise,  the  author  of  the  following  pages,  without 
the  age,  learning,  or  experience  which  qualify  him  to  speak  with  authority, 
and  wholly  unknown  to  fame,  would  have  had  no  apology  for  attempting  to 
instruct  even  beginners  in  the  noble  science  which  so  many  illustrious  men 
at  this  moment  adorn. 

CiKCiNKATi,  Feb.  25, 1837. 


PREFACE 


TO   THE    SECOND   EDITION. 


My  original  purpose  in  publishing  this  book  is  fully 
explained  in  the  former  preface.  In  the  present  edition,  I 
have  made  such  alterations  and  additions  as  experience 
taught  me  to  believe  would  increase  the  usefulness  of  the 
work.  Upon  some  of  the  more  important  topics  I  have 
given,  in  the  Notes,  an  abstract  of  the  leading  cases.  Upon 
others,  I  have  enlarged  the  text.  In  the  department  of 
Constitutional  Law,  I  have  availed  myself  of  the  new  light 
derived  from  the  Madison  Papers.  I  have  added  two  Lec- 
tures upon  International  Law.  I  have  made  the  Law  of 
Procedure  more  intelligible,  by  annexing  the  most  approved 
forms.  And  I  have  thrown  into  the  Appendix  the  text  of 
our  fundamental  law,  together  with  a  catalogue  of  the  most 
important  books.  The  first  edition  was  received  with  far 
more  favor  than  I  had  a  right  to  expect ;  and  I  think  I  may 
venture  to  assure  the  public  that  the  second  is  a  decided 
improvement  upon  the  first. 

T.  WALKER. 
CmciNKATi,  Oct.  1, 1844. 
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PREFACE 


TO   THE   THIRD   EDITION. 


In  this  edition  I  have  made  such  changes  in  the  text  as 
the  progress  of  the  age  in  Legislation  and  Jurisprudence 
made  necessary,  and  have  added  one  Lecture  upon  Admi- 
ralty Procedure.  I  have  also  added  a  large  number  of 
Notes  upon  some  of  the  leading  titles,  especially  upon  the 
law  of  Real  Property.  And,  in  order  that  the  volume 
might  not  be  enlarged  to  an  inconvenient  size,  I  have  omit- 
ted the  Appendix  altogether. 

T.  WALKER. 

ClXCINNATI,  Oct,  1,  1855. 
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LECTURE    I. 

STUDY    OP    THE    LAW.(a) 

§  1.  Diffionlties  to  be  overoome.  The  course  of  lectures  to 
vhich  this  is  introductory,  is  intended  to  comprehend  the  rudi- 
ments of  American  law.  I  say  rttdiments,  because  I  am  persuaded 
that  nothing  beyond  principles  strictly  elementary,  can  be  profit- 
ably presented  in  the  form  of  lectures.  The  almost  infinite  variety 
of  details  into  which  this  science  runs,  can  only  be  learned  by  a 
laborious  examination  of  books,  and  an  assiduous  attendance 
upon  courts.  The  attempt  to  embrace  them  in  lectures,  would 
only  confuse  the  memory  of  the  hearers.  To  me  the  task  would 
be  endless ;  to  you  comparatively  useless.  I  shall  have  accom- 
plished all  I  propose  to  myself,  if  I  can  furnish  you  with  a  genend 
chart  of  the  long  voyage  upon  which  you  are  about  to  embark. 
Accordingly  the  views  I  shall  present  will  always  be  general,  and, 
sometimes,  unavoidably  superficial.  They  will  be  ondines  merely 
for  you  to  fill  up  by  your  own  investigations.  *  I  shall  endeavor  to 
imbue  you  with  the  spirit  and  philosophy  of  law,  as  a  science,  con- 
sisting of  principles  arranged  into  a  system.  I  shall  commence 
and  proceed  throughout  upon  the  supposition  that  you  are  begin- 
ners only,  not  adepts.  I  shall  consider  you  as  having  one  of  two 
objects  in  view ;  either  to  make  the  law  a  regular  profession,  or  to 
acquaint  yourselves  witli  its  elements  as  a  part  of  general  educa- 
tion. It  is  matter  of  surprise  as  well  as  regret  that  the  number 
of  persons  of  the  latter  description  is  not  greater.  But  I  trust 
that  public  sentiment  is  changing  on  this  subject.  I  think  I  per- 
ceive a  manifest  tendency  towards  a  more  general  acquisition  of 

(a)  See  the  first  section  of  Blackstone's  Introdaction  ;  Warren  on  the  Study  of  the 
Law  ;  Hoffman's  Course  of  Legal  Study ;  an  Essay  prefiixed  to  Anthou's  Blackstone  ; 
and  a  work  entitled  Law  and  Lawyers. 
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legal  information  among  persons  who  never  design  to  be  profes- 
sional lawyers;  and  I  rejoice  at  the  prospect;  for  there  is  no 
branch  of  knowledge  so  essential  to  the  proper  discharge  of  tiio 
various  duties  of  a  citizen.  This  is  especially  true  with  respect  to 
American  citizens,  whose  high  prerogative  it  is,  by  virtue  of  the 
doctrine  of  universal  suflFrage,  to  have  a  direct  and  personal  partici- 
pation in  all  public  affairs.  Surely  that  man  is  not  fit  to  be  tlie 
maker  or  the  guardian  of  laws,  who  has  never  been  educated  in 
their  first  principles.  But  apart  from  public  and  patriotic  consid* 
erations,  self-interest  should  induce  every  man  to  understand  his 
own  riglits  and  obligations.  This  proposition  is  almost  too  clear 
to  need  enforcement.  As  the  subjects  of  law,  certainly,  if  not  as 
the  makerSy  all  ought  to  know  enough  to  avoid  its  penalties,  and 
reap  its  benefits.  Unquestionably,  on  the  score  of  practical  utility, 
no  kind  of  knowledge  can  stand  higher ;  for  it  comes  into  imme- 
diate application,  almost  every  hour  we  live.  And  yet  how  little 
provision  has  hitherto  been  made,  in  our  seminaries  of  learning, 
for  this  so  important  department  of  instruction!  The  reasons 
commonly  assigned  for  its  neglect,  are  chiefly  predicated  upon  the 
difficulties  of  teaching  law  in  an  easy  and  popular  manner.  Some 
of  these  difficulties  are  worthy  of  a  brief  notice,  because  they 
apply  equally  to  professional  teaching.  They  have  reference  prin- 
cipally to  the  language  of  the  law,  to  the  want  of  suitable  books, 
and  to  the  peculiar  nature  of  the  science. 

Firsty  the  language  of  the  law  is  the  subject  of  much  com- 
plaint, (a)  No  doubt  it  is  obnoxious  to  the  charge  of  unnecessary 
technicality.  But  it  shares  this  reproach  in  common  with  every 
science  of  ancient  date.  There  has  always  been  a  disposition  in 
the  votaries  of  learning  towards  exclusiveness.  They  have  sought 
to  create  a  monopoly  of  their  acquisitions,  by  employing  a  language 
not  generally  understood,  nor  easily  acquired  ;  and  when  a  phrase- 
ology, however  barbarous  or  inelegant,  has  been  consecrated  by 
time,  it  is  very  difficult  to  change  it.  The  old  law  language  was, 
in  fact,  a  jargon  compounded  of  three  distinct  languages.  From 
the  date  of  the  Norman  Conquest  to  1363,  legal  proceedings  were 
conducted,  recorded,  and  reported  in  Norman  French,  (6)  itself  a 
mixture  of  French  and  Saxon.  A  statute  of  that  year  required 
them  to  be  conducted  in  English,  and  recorded  in  Latin,  (c)  but 
for  some  time  after  they  continued  to  be  reported  in  French.  With 
the  exception  of  a  few  years  during  the  protectorate  of  Cromwell, 
the  records  continued  to  be  in  Latin  until  17'30 ;  when  an  act  of 
Parliament  required  them  to  be  in  Englibh.  (d)  Yet  two  years 
after,  it  was  found  necessary  to  enact  that  the  technical  terms  of 

[a)  See  3  Black.  Com.  817. 

(h)  There  is  a  Dictionary  of  this  langaage  by  Kdham, 

(c)  36  Edward  III.  c.  15. 

(d)  Mr.  Stephen  maintains  that,  whatever  may  have  been  the  ancient  langnase 
of  pleading,  the  record  was,  from  the  earliest  period  to  which  that  document  can  be 
traced,  in  the  Latin  langaage.  —  Pleading,  Appendix,  note  (14).  The  tirst  re|K)rt8 
published  in  English  were  by  Style,  in  1658. 
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tiie  law  might  still  remain  in  their  original  language,  whether 
French,  Latin,  or  Saxon  ;  and  so  they  have  continued  to  this  day. 
Some  of  them  are  indeed  incapable  of  a  convenient  translation. 
But  the  number  is  very  small,  consisting  chiefly  of  the  names  of 
legal  proceedings ;  and  it  may  be  safely  affirmed  that  one  can  be- 
come a  profound  lawyer,  without  a  general  acquaintance  either 
with  French  or  Latin.  Tiiese  will  serve  for  embellishment,  but 
our  own  mother  tongue  is  all  that  is  indispensable.  It  is  time 
that  this  should  be  generally  understood  ;  and  that  eflbrts  should 
be  made  on  all  hands,  to  simplify  the  language  of  the  law  so  as  to 
make  it  level  to  the  comprehension  of  all.  The  same  overpower- 
ing reasons  which  opened  the  Scriptures  to  the  laity  in  their  ver- 
nacular tongue,  should  operate  to  make  human  laws  intelligible  to 
every  inquirer.  There  would  then  be  no  plausibility  in  the  objec- 
tion, that  it  takes  so  long  to  learn  terms,  that  little  time  is  left  for 
principles.  And  in  conformity  to  these  views,  I  shall  avoid  foreign 
terms  as  much  as  possible;  Indeed,  it  ought  to  be  a  maxim  with 
every  man,  not  only  in  reference  to  the  law,  but  to  every  kind  of 
knowledge,  never  to  use  a  foreign  word  when  a  native  one  will 
express  the  idea  as  well. 

Secondly^  a  serious  impediment  is  found  in  the  want  of  American 
treatises  adapted  to  popular  instruction.  This  is  no  small  obstacle 
even  to  the  professional  student.  There  is  no  work  on  American 
law,  at  all  suitable  for  a,  first  book;  and  we  are  compelled,  for  want 
of  such  a  work,  to  commence  with  Blackstone^s  Commentaries  on 
English  laWy  to  learn  the  rudiments  of  American  taw.  This  ad- 
mirable book  was  first  published  in  1765.  Prior  to  that  time,  the 
elements  of  what  we  now  call  Jurisprudence^  existed  only  in  a  rude 
and  undigested  mass.  Some  efforts  had  indeed  been  made  to  bring 
order  out  of  this  confusion  ;  but  with  small  success.  Sir  Matthew 
Hale  had  published  his  *'  Analysis  of  the  Law,"  for  the  purpose  of 
showing,  to  use  his  own  words,  "  that  it  was  not  altogether  impos- 
sible, by  much  attention  and  labor,  to  reduce  the  laws  of  England 
into  at  least  a  tolerable  method."  Thomas  Wood  had  also  pub- 
lished his  **  Institutes ; "  in  which  he  speaks  of  the  law  as  *'  a  heap 
of  good  learning,  which  he  hoped  it  would  not  be  impossible  to 
sort  and  put  into  some  order."  This  very  guarded  manner,  in 
which  these  pioneers  in  the  great  work  venture  to  hint  at  the  pos- 
sibility of  reducing  the  scattered  elements  of  law  to  something 
like  order,  significantly  indicates  the  wretched  condition  of  the 
study  at  that  time.  But  a  more  striking  view  is  presented  by 
the  following  abstract  of  Lord  Chief  Justice  Reeve's  direction  for 
the  first  stage  of  legal  inquiry.  "  Read  Wood's  Institutes  cursorily, 
and  for  explanation  of  the  same,  Jacob's  Law  Dictionary.  Next 
strike  out  what  lights  you  can  from  Bohun's  Institutio  Legalis,  and 
Jacob's  Practising  Attorney's  Companion,  and  the  like ;  helping 
yourself  by  indexes.  Then  read  and  consider  Littleton's  Tenures 
without  notes,  and  abridge  it.  Then  venture  upon  Coke's  Com- 
mentaries.   After  reading  it  once,  read  it  again,  for  it  will  require 
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many  readings.  Abridge  it ;  commonplace  it ;  make  it  your  own ; 
apply  to  it  all  the  faculties  of  your  mind.  Then  read  Sergeant 
Hawkins  to  throw  light  on  Lord  Coke.  Then  read  Wood  again  to 
throw  light  on  Sergeant  Hawkins.  And  then  read  the  Statutes  at 
Large,  to  throw  light  on  Wood."  (a)  When  sucli  were  the  miser- 
able facilities  for  legal  education,  the  scene  all  at  once  clianged  ; 
and  from  a  repulsive  mass  of  disjointed  fragments,  the  law  sud- 
denly became  a  connected  and  methodical  science.  This  trans- 
formation was  effected  by  the  comprehensive  knowledge,  luminous 
method,  and  beautiful  style  of  Sir  William  Blackstone.  There  is 
probably  no  branch  of  knowledge  towards  the  perfecting  of  which 
a  single  mind  has  accomplished  more.  Sir  William  Jones  justly 
pronounces  the  Commentaries  ^^an  incomparable  work,  and  the 
most  correct  and  beautiful  outline  that  has  ever  been  exhibited  of 
any  human  science."  But  it  is  needless  to  multiply  encomiums 
because  there  have  never  been  two  opinions  on  the  subject.  Time, 
which  consigns  so  many  works  to  oblivion,  does  but  add  to  the 
reputation  of  this.  As  ayfrs^  book  on  the  law,  as  a  philosophical 
outline,  serving  the  same  purpose  in  the  study  of  law,  as  a  general 
map  does  in  the  study  of  geography,  it  still  remains  without  a 
rival.  Yet  this  work,  admirable  as  it  is,  was  written  for  English 
students  ;  and,  of  course,  contains  much  that  is  inapplicable  to  this 
country.  The  American  student,  who  reads  it  without  a  guide, 
obtains  many  erroneous  impressions,  and  much  useless  learning. 
We  have  innovated  upon  the  institutions  of  our  English  ancestors 
with  an  unsparing  hand ;  and  not  merely  in  minute  details,  but 
also  in  fundamental  principles.  We  cannot,  therefore,  find  in 
Blackstone,  an  accurate  outline  of  American  law.  Our  great  desid- 
eratum is,  a  work  which  would  be  to  us  precisely  what  that  work 
is  to  the  English.  And  that  man  would  be  a  great  public  bene- 
factor, who  should  Americanize  Blackstone's  Commentaries ;  that 
is,  who  should  give  this  work  with  just  such  additions,  omissions, 
and  corrections,  as  would  make  it  an  accurate  exposition  of  Ameri- 
can law ;  or  what  were  still  better,  who  should  equal  the  style  and 
manner  of  Blackstone,  in  an  original  work,  upon  the  laws  of  his 
own  country.  But  among  the  various  obstacles  in  the  way  of  such 
an  enterprise,  there  is  one,  which,  if  not  insurmountable,  is  cer- 
tainly formidable.  I  refer  to  the  great  diversity  of  State  Laws. 
This  renders  it  almost  impossible  to  prepare  a  work  of  any  reason- 
able compass,  which  shall  be  equally  adapted  to  every  part  of  the 
United  States ;  and  yet  sufficiently  full  and  complete,  to  answer 
the  end  proposed.  On  this  account,  the  efforts  hitherto  made  by 
Judge  Swift,  of  Connecticut,  in  his  Digest  of  the  laws  of  that  State ; 
by  Judge  Tucker,  of  Virginia,  in  his  Notes  to  Blackstone;  and  by 
Judge  Wilson,  of  Pennsylvania,  in  his  LectureSy  have  failed  to  be 
as  generally  useful  as  their  great  merit  would  otherwise  make 
them.    The  works  of  Professor  Hoffman,  of  Maryland,  including 

(a)  See  Quincy's  Dedication  Address  at  the  Dane  Law  College,  9  Am.  Jurist,  58. 
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his  Legal  Outlines^  and  his  Course  of  Legal  Study ^  form  an  excep- 
tion to  this  remark,  being  very  general  in  their  character.  So,  too, 
the  very  learned  Commentaries  of  Chancellor  Kent,  are  almost 
equally  applicable  to  all  parts  of  the  Union.  But  this  book  was 
nut  designed  by  its  author  for  a  first  book.  It  presupposes  some 
elementary  knovfledge  both  of  terms  and  principles. 

Thirdly^  the  two  obstacles  I  have  been  describing,  may,  per- 
haps, be  regarded  as  temporary  in  their  character,  and  such  as 
time  will  either  greatly  diminish,  or  wholly  remove.  But  there  is 
one  permanent  cause,  which  must  ever  render  a  thorough  mastery 
of  the  law  an  arduous  undertaking.  And  this  is  found  in  the  na- 
ture of  law  as  a  study.  I  shall  not  here  attempt  to  give  you  an 
accurate  definition  of  law.  Not  less  than  twenty  have  been  pro- 
posed, with  each  of  which,  hyi)ercriticism  might  perhaps  find  some 
fault,  (a)  But  thus  much  may  be  safely  said  —  the  term  law^  though 
used  in  a  great  variety  of  relations,  always  means  an  eetablUhed 
ride.  Thus,  whether  we  speak  of  the  laws  of  Ood  or  of  man,  of 
matter  or  of  mind,  we  uniformly  refer  to  those  established  rules  of 
action  or  operation,  which  belong  to  the  subject-matter  in  question. 
And  it  was  in  this  comprehensive  sense,  that  Hooker  spoke  of  law, 
when  he  said,  ^^  Her  seat  is  the  bosom  of  God,  and  her  voice  the 
harmony  of  the  world ;  all  things  in  heaven  and  earth,  do  her 
homage ;  the  very  least  as  feeling  her  care,  and  the  greatest  as  not 
exempted  from  her  power."  But  our  inquiries  relate  only  to  that 
class  of  laws  which  are  denominated  municipal;  and  which  com- 
prehend the  established  regulations  of  political  society.  And  it  was 
of  law  in  this  sense,  that  Burke  spoke,  when  he  called  it  '^  the 
pride  of  the  human  intellect,  and  the  collected  wisdom  of  aces ; 
combining  the  principles  of  original  justice,  with  the  bounmess 
variety  of  human  concerns."  Blackstone  also  describes  it  as  ^*  a 
science  which  distinguishes  the  criterions  of  right  and  wrong; 
which  teaches  to  establish  the  one,  and  to  prevent,  punish,  or 
redress  the  other ;  which  employs  in  its  theory  the  noblest  faculties 
of  the  soul,  and  exerts  in  its  practice  the  cardinal  virtues  of  the 
heart ;  a  science  which  is  universal  in  its  use  and  extent,  accom- 
modated to  each  individual,  yet  comprehending  the  whole  oom-> 
munity."  Nor  can  such  language  be  deemed  extravagant;  for 
municipal  law  is  indeed  the  grand  regulator  of  human  affairs.  Its 
functions  may  be  appropriately  compared  to  those  of  gravitation. 
If  you  could  imagine  even  a  momentary  suspension  of  that  great 
law  which  regulates  the  universe  of  matter,  Keeping  the  minutest 
particle,  as  well  as  the  mightiest  mass,  in  its  proper  condition,  the 
stupendous  confusion  which  would  thence  result,  and  which  we 
designate  by  the  fearful  name  of  chaosj  furnishes  a  strong  but 
faithful  illustration  of  that  social  disorder,  which  would  as  cer- 
tainly result  from  the  suspension  of  municipal  law,  and  which  we 
desi^te  by  the  hardly  less  fearful  name  of  anarchy.     It  is  to  be 

(o)  1  Hoflnian's  Legal  Outlines,  252. 
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remembered,  also,  that  just  in  proportion  as  society  advances  in 
civilization,  the  importance  of  municipal  law  becomes  greater,  and 
its  functions  more  complicated.  Barbarians  need  few  laws,  because 
they  have  few  interests  to  be  regulated  by  law,  but  every  step  in 
the  progress  of  improvement  gives  occasion  for  adding  to  the  body 
of  law  some  new  provision,  until  the  aggregate  becomes  formidable 
to  the  boldest  mind.  What  could  once  be  written  upon  ten  or 
twelve  tables,  anon  spreads  over  thousands ;  until  the  practice  of 
law  becomes  a  distinct  avocation ;  and  a  thorough  comprehension 
of  all  its  infinite  details  requires  the  labor  of  a  long  and  industri- 
ous life.  Moreover,  the  criterions  of  law  are  not  like  those  of  other 
sciences.  When  the  question  is,  what  is  the  law  regulating  a 
given  matter  ?  it  resolves  itself  into  two  others  —  who  has  the  law- 
making power  in  reference  to  this  matter  ?  —  and  what  has  this 
power  in  fact  ordained  ?  Now  you  cannot,  as  in  natural  science, 
resolve  these  questions  by  analysis  or  induction.  You  cannot  ap- 
ply to  them  the  principles  of  mathematical  demonstration.  They 
cannot  be  reached  by  reasoning  a  priori.  Nor  can  you,  as  in 
ethics,  appeal  to  the  monitor  within.  Conscience  may  inform  you 
what  the  moral  law  is,  and  what  the  municipal  law  ought  to  be ; 
but  it  might  greatly  mislead  you  as  to  what  the  municipal  law 
actually  is.  To  determine  this,  you  must  search  the  voluminous 
records  of  law,  until  you  find  the  positive  regulation ;  in  which 
constant  searching  chiefly  consists  the  labor  of  a  lawyer.  And  this 
leads  me  to  speak  of  the  sources  from  which  our  knowledge  is  to 
be  obtained. 

§  2.  Sources  of  Legal  Knowledge.  A  stranger  to  our  institutions 
might  think  that  a  knowledge  of  our  law  could  be  easily  obtained 
by  a  diligent  perusal  of  the  statvies.  Adverting  to  the  beautiful 
tlieory  of  our  social  system,  according  to  which  a  legislature  is 
provided  to  make  the  laws  necessary  for  our  government^  he  migiit 
naturally  conclude,  that  the  acts  of  this  legislature  would  com- 
prise the  entire  body  of  our  law,  with  the  exception  of  what  is 
embraced  in  our  constitutions  and  treaties.  Finding  in  these  con- 
stitutions no  other  law-making  power  than  the  legislative  depart- 
ment, the  inference  would  be,  that  we  have  no  other  laws  than  our 
legislative  acts.  Were  this  the  fact,  the  law  would  indeed  be  a 
simple  study.  Gould  our  whole  law  be  found  in  our  statute  books, 
we  might  dispense  with  law  schools,  and  almost' with  lawyers.  In 
ordinary  cases  every  man  might  find  for  himself  the  law  he  wished 
to  know,  by  a  good  index  to  the  statute  book.  But  what  would 
that  stranger  say,  if  I  should  tell  him,  that  although  in  our  theory 
the  legislature  makes  our  laws,  yet  in  fact,  our  legislative  acts  do 
not  contain,  perhaps,  a  fiftieth  part  of  tlie  law  which  governs  us  ? 
I  doubt  not  that  he  would  be  amazed  at  this  discrepancy  between 
our  theory  and  practice.  Yet,  nevertheless,  it  exists.  Nowhere 
in  this  country  is  there  to  be  found  anything  approaching  to  a 
complete  code  of  statute  law.  But,  on  the  contrary,  until  very 
recently,  those  who  have  proposed  measures  for  enlarging  our 
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codes,  and  thus  gradually  advancing  them  towards  completion, 
have  been  sneered  at,  by  the  profession,  as  visionary  schemers ; 
and  the  consequence  is,  that,  up  to  this  moment,  the  people  of  the 
United  States  are  contented  to  live  under  a  system  of  law,  only  a 
small  portion  of  which  has  ever  received  an  express  legislative 
sanction.  Hence  we  have  a  science  embracing  such  a  vast  com- 
pass of  study ;  so  much  of  doubt  and  uncertainty ;  such  a  singu- 
lar mixture  of  formality  and  technicality;  so  many  curious  yet 
convenient  fictions ;  and,  at  the  same  time,  so  many  astonishing 
specimens  of  acute  discrimination  and  profound  logic ;  that  when, 
by  the  persevering  toil  of  years,  we  have  at  length  climbed  up  into 
*^  the  gladsome  light  of  jurisprudence,"  we  need  feel  no  apprehen- 
sion, lest  every  man  should  undertake  to  become  his  own  lawyer. 
I  would  not  of  course  be  understood  as  saying  that  the  most  per- 
fect code  of  statute  law  would  render  our  profession  entirely 
unnecessary ;  though  it  is  quite  evident,  that,  by  rendering  the 
acquisition  of  the  law  more  simple  and  expeditious,  it  would  tend 
to  diminish  the  importance  which  at  present  attaches  to  this  pro- 
fession. But  whence,  then,  comes  the  main  body  of  our  law  ?  and 
where  is  it  to  be  foimd  ?  I  will  endeavor  briefly  to  answer  these 
questions. 

First,  there  is  what  we  call  the  common  law.  This  is  a  vast  col- 
lection of  judicial  precedents,  commencing  with  the  earliest  glim- 
merings of  English  history,  accumulating  there  up  to  the  period 
of  colonizing  this  country,  brought  over  the  ocean  by  the  first 
colonists,  and  here  ag^ain  accumulating  up  to  the  present  moment. 
These  precedents  are  contained  in  hundreds  of  volumes  of  Reports, 
embracing  tlie  decisions  of  the  English  and  American  courts ; 
which  decisions  have  again  been  condensed,  digested,  abridged, 
and  commented  upon,  in  hundreds  of  volumes  more,  for  the  con- 
venience of  the  profession. 

Secondly,  there  is  the  system  of  equity  or  chancery  law,  which 
had  its  origin  in  the  early  deficiencies  of  the  English  statutory  and 
common  law.  This,  like  the  other,  consists  of  judicial  precedents, 
running  through  nearly  the  same  lapse  of  time,  and  contained  in 
similar,  though  not  quite  so  many  'repositories.  In  round  num- 
bers, the  books  containing  the  common  and  chancery  law,  includ- 
ing reports,  digests,  abridgments  and  commentaries,  may  be  set 
down  at  not  less  than  fifteen  hundred  volumes,  (a) 

Now,  even  if  all  these  precedents  were  of  the  same  binding 
force  as  legislative  acts,  so  that  when  you  had  once  found  a  prin- 
ciple decided,  you  might  rest  upon  it  as  unquestionable  law,  it 
would  still  be  a  Herculean  labor  to  master  the  contents  of  so  many 

(a)  On  the  subject  of  legal  bibliography,  see  HofTraan's  C^nrae  of  Legal  Study ; 
Anthon's  Preliininary  Essay  to  Blackstone  ;  the  22d  and  23d  I.«ctureH  of  Kent's  Mar- 
vin's Legal  Bibliography  ;  12  American  Jurist,  p.  5,  Article  8,  by  Charles  Sumner,  on 
Characters  of  Law  Books  and  Judges  ;  8  id.  260,  Article  by  Theron  Metcalf,  on  Char- 
acters of  Reports ;  The  Reporters,  by  J.  W.  Wallace,  who,  in  1856,  put  the  number  of 
Yoiumes  of  Reports  at  not  far  from  two  thou.sand  volumes.  (The  Reporters,  p.  25). 
The  Reports  —  U.  8.,  State,  English,  Irish,  Scotch,  and  Canadian — now  number 
about  BIX  thousand. 
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volnmes.  But  this  is  not  the  fact.  When  you  have  found  a  pre* 
cedent  to  suit  your  case,  you  must  look  downward  through  all 
subsequent  reports,  to  ascertain  whether  it  has  not  been  over- 
ruled. For  to  avoid  the  evil  of  being  bound  absolutely  by  prece- 
dents settled  some  hundreds  of  years  ago,  under  an  entirely 
different  state  of  society,  judges  have  been  under  the  necessity  of 
treating  prior  decisions,  rather  as  lights  to  inform  their  judgment, 
than  as  imperative  rules  to  govern  their  decisions.  And  hence 
the  proverbial  uncertainty  of  the  law.  In  the  first  place,  you  may 
not  find  the  precedent  you  want.  If  you  do  find  one,  it  may  turn 
out  to  have  been  overruled.  And  if  not  yet  overruled,  you  have  no 
assurance  that  it  will  not  be  overruled  in  the  very  case  before 
vou.  (a)  To  say  nothing,  Uien,  of  the  imperfection  of  human 
language,  which  occasions  ambiguity  in  written,  as  well  as  un- 
written law ;  or  of  the  thousand  points  where  law  and  equity  come 
in  contact  with  each  other,  making  it  difficult  to  determine  to 
which  jurisdiction  a  given  case  belongs,  there  is  enough  in  the 
very  nature  of  common  and  chancery  law,  as  above  explained,  to 
try  the  strength  and  task  the  patience  of  the  strongest  and  most 
resolute  mind.  To  most  of  the  sciences  you  may  discern  some 
limits,  some  stage,  at  which  the  mind  may  repose  upon  its  acqui- 
sitions as  complete.  But  to  jurisprudence,  as  at  present  constituted, 
I  know  not  where  the  limits  are.  (6) 

These  things  are  not  said  to  discourage  you,  but  rather  to  ex- 
cite your  emulation  at  the  prospect  before  you.  Knowing  what 
you  have  to  go  through  you  will  the  better  nerve  yourselves  at  the 
outset.  You  cannot  expect  to  become  accomplished  lawyers  in 
the  short  period  usually  assigned  in  this  country  to  a  legal  novi- 
tiate. It  is  obvious,  that,  if  you  would  be  in  any  measure  prepared, 
in  so  short  a  time,  to  begin  the  practice,  you  must  confine  your  studies 
to  the  most  practical  subjects.  You  cannot  indulge  in  black-letter 
lore.  The  antiquities  of  the  science  must  be  reserved  for  that 
future  leisure  which  every  young  lawyer  may  be  sure  to  find.  It 
may  well  be  doubted,  whether  a  longer  term  of  preparation  would 
not,  on  the  whole,  be  better  for  the  profession.  In  the  early  days 
of  Rome,  we  are  told  that  all  her  youth  were  required  to  learn  the 
twelve  tables  by  heart,  as  an  indispensable  part  of  education.  In 
later  times,  when  the  laws  became  more  numerous,  five  years  were 
devoted  to  their  study.  And  this  custom  still  prevails  in  all  of  the 
European  universities,  where  the  Roman  or  civil  law  is  taught. 
As  to  the  study  of  the  English  law,  its  history  is  briefly  this.     Up 

(a)  See  Biaelow's  Oyemiled  Cases. 

(b)  Voluminous  as  the  precedents  have  become,  there  are  certain  axioms  or  ele- 
mentary principles  expressed  in  sententious  phrases,  which  are  declared  or  assumed 
in  nearly  all  of  them.  They  lie  at  the  basis  of  the  law,  and  are  called  by  Lord  Coke, 
"The  Conclusions  of  Reason."  In  the  thorough  knowledge  of  these  maxims  and  of 
their  right  application,  consists  sound  professional  leaminfr>  The  work  of  Mr.  Broom, 
entitled,  **  A  Selection  of  Legal  Maxims  Classified  and  lUustratpd,"  is  a  valuable  aid 
to  the  profession.  These  maxims  are  also  collated  in  Bouvier's  Law  Dictionary,  under 
theheadof  "Maziiiis.'* 
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to  the  twelfth  century,  the  clergy  were  the  only  lawyers.  But 
when  the  Qreat  Charter  made  one  of  the  principal  courts  stationary 
at  Westminster,  which  had  before  followed  the  person  of  the  king, 
an  important  change  took  place.  Lawyers  began  to  congregate  in 
the  vicinity  of  this  court,  and  a  strong  spirit  of  association  was  the 
natural  result.  Tiiis  was  fostered  by  the  resolute  Saxon  opposi- 
tion to  the  influence  of  the  Norman  clergy,  who  had  exerted  them- 
selves to  fasten  the  Roman  law  upon  the  English  people.  •  The 
result  was  that  the  lovers  of  the  English  law  united  in  purchasing 
for  their  accommodation  several  houses  in  the  vicinity  of  the  court, 
which,  belonging  to  the  nobility,  were  then  called  hotels  or  inns. 
In  these  inns  they  gradually  formed  themselves  into  collegiate 
bodies ;  and,  though  never  incorporated,  the  old  writers  speak  of 
them  as  judicial  universities.  They  were  of  two  sorts :  inns  of 
chancery^  for  the  younger  students ;  and  inns  of  courts  for  those 
more  aavanced.  The  king  took  them  under  his  protection,  and 
prohibited  instruction  in  the  English  law  to  be  given  anywhere 
else.  In  a  short  period,  we  are  told  that  the  number  of  students 
amounted  to  two  thousand.  The  regulations  of  these  inns  were 
numerous  and  minute,  embracing  the  diet,  dress,  and  whole  de- 
portment of  the  students :  and,  although  purely  conventional,  and 
without  any  legal  sanctions,  they  were  rigorously  enforced,  and 
singularly  efficient.  If  you  are  at  all  curious  on  this  subject,  you 
may  derive  much  amusement  from  reading  Dugdale*s  Origines 
Juridiciales,  or  Cunningham^ s  Antiquities  of  the  Inns  of  Court ; 
where  you  will  find  a  full  account  of  these  regulations,  (a)  Suffice 
it  for  me  to  say,  that  the  students  were  surrounded  by  a  constant 

{a)  Also  see  article  on  the  English  Inns  of  Court,  by  George  S.  Hillard,  in  American 
Jurist  for  Apiil,  1835.  The  old  system  of  education  at  the  Inns  of  Court  began  to 
lose  its  life  and  spirit  and  become  matter  of  form  in  the  middle  part  of  the  seventeenth 
centnry ;  and  for  the  space  of  nearly  two  centuries  the  English  students  were  left 
mainly  to  books  and  private  tuition  in  offices.  The  attendance  at  the  inns  amounted 
merely  to  eating  a  certain  number  of  dinners  there,  and  the  years  were  shortened.  In 
the  latter  part  of  the  eighteenth  centuiy  some  attempts  were  made  at  a  legal  edu(*ation 
at  the  universities,  one  of  the  fruits  of  which  was  the  Commentaries  of  Sir  William 
Blackstone.  In  the  first  half  of  the  present  century,  also,  the  different  inns  tried 
various  measures  independently.  At  length,  in  1852,  a  joint  system  was  established 
by  which  the  superintendence  of  the  instruction  of  students  was  committed  to  a  board 
of  eight  members,  two  appointed  by  each  inn,  called  the  council  of  legal  education. 
Five  readerships  were  established,  the  subjects  being  :  1.  Jurisprudence  and  Civil  Law  ; 
2.  Real  Prooert^  ;  3.  Common  Law  ;  4.  Equity  ;  and  5.  Constitutional  Law  and  l^egal 
History,  rublic  written  examinations  were  also  to  be  held  three  times  a  year,  and 
certificates  of  proficiency  given  to  tlie  students  {lassing  satisfactorily,  with  honors  to 
those  distinguishinff  themselves.  These  examinations  were  not,  however,  compulsory  \i 
the  old  road  to  the  oar  by  attendance  for  a  certain  number  of  tenns  remaining  open. 
In  1871  the  examination  was  made  compulsory  u})on  students  entering  after  Jan- 
nary  1,  1872.  Under  this  system  no  student  can'lw  examined  until  he  has  kept  nine 
terms  (something  over  two  years),  and  has  receiv(»d  a  certificate  of  comi>etency  after 
TKUsing  an  examinntion.  -{And  the  student  nmst  keep  twelve  tenns  (about  three  years) 
before  ne  can  be  called  to  the  l)ar.  \  Si>ecial  honors  are  also  granted  to  the  most  meri- 
torious students.  The  subjects  as  now  established  arc  :  1.  JuriKpnideuce,  including 
International  Law,  Public  and  Private  ;  2.  The  Roman  Civil  Law  ;  3.  ( 'onstitutio^ 
Law  and  Legal  History ;  4.  Common  I^w  ;  5.  Enuity  ;  6.  Thcf  Law  of  Real  and 
Personal  Projierty ;  7.  Criminal  Law.  Four  examinations  are  held  each  ye^ir,  one 
immediately  l)efore  each  term.  \  Sec  also  an  article  on  The  Legal  Profession  in  England, 
19  Am.  Law  Rev.  677.  \ 
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^i^^rOth^  of  tew  for  seven  or  eight  years,  at  least,  before  they 

j^,M\'u  ^  ^ull<e4  to  the  bar.    Their  promotion  was  through  several 

>*iv\^<^^>^  j^r^es  not  known  in  this  country ;  and  there  was  every 

0««H(  V  excite  their  emulation.     In  a  word  they  enjoyed,  in  per- 

.f^ifiviju  ^l  the  advantages  of  social,  over  solitary  study.     Even  the 

ni/«Ji  itidoleut  could  not  reside  there  for  the  full  period,  and  under- 

^  itie  di^'i^dine  of  the  place,  without  acquiring  an   immense 

4i4Vi<Hml  of  legal  information.     In  this  country  we  have  no  such 

^^i^iuutious.    The  nearest  approach  to  them  is  to  be  found  in  our 

t*4v  ^*koot9^  the  benefits  of  which  are  just  beginning  to  be  appre- 

cUteiL    And  could  we  keep  the  students  as  long  in  these  schools 

««  they  wei*e  kept  in  the  English  Inns,  we  might  safely  count  upon 

luakiug  them  accomplished  lawyers  by  the  time  of  graduation. 

But  fi^uch  are  the  opinions  entertained  of  the  law  as  a  profession, 

that  not  only  is  it  everywhere  and  at  all  times  crowded  in  point  of 

numbers,  but  those  who  have  chosen  it  are  always  impatient  to  be 

reaping  its  fruits,  (a) 

§  3.  Subdivisions  of  the  Law.  The  necessity  for  law  grows 
out  of  man^s  social  nature.  It  contemplates  him,  not  as  a 
single,  'solitary  being,  moving  on  alone  to  his  final  destination, 
but  as  making  part  of  a  vast  multitude  of  similar  beings,  per- 
forming their  earthly  career  in  company,  and,  therefore,  requiring 
numerous  regulations  to  prevent  confusion.  These  regulations 
constitute  the  science  of  law.  If  men  were  angels,  no  such 
iH)guIations  would  be  necessary.  The  eternal  principles  of  right 
and  wrong,  emblazoned  by  a  revelation  from  on  high,  and  applied 
by  a  sleepless  and  unerring  monitor  within,  would  be  all-sufficient 
for  their  government ;  and  they  might  be  safely  left  in  that  state 
of  nature  where  their  Creator  left  them.  But,  being  men  and 
not  angels,  they  require,  in  addition  to  the  restraints  of  religion 
and  morality,  the  positive  regulations  of  municipal  law.  Society 
dares  not  leave  the  human  will  in  the  same  absolute  freedom  in 
which  God  has  left  it ;  but  to  the  indirect  sanctions  of  duty,  has 
added  the  direct  sanctions  of  law.  And  this  consideration  serves 
to  designate  the  proper  scope  of  the  science  of  which  I  speak. 
It  is  not  a  part  of  religion  or  ethics,  but  is  so  much  superadded 
to  them  both.  They  commit  an  egregious  error,  who  consider 
jurisprudence  as  looking  forward  into  eternity.  It  begins  and 
ends  with  this  world.  It  regards  men  only  as  members  of  civil 
society.  It  assists  to  conduct  them  from  the  cradle  to  the  grave, 
as  social  beings ;  and  there  it  leaves  them  to  their  final  Judge. 
I  would  that  this  attribute  of  law  were  more  generally  appre- 
ciated. I  say,  then,  that  its  proper  scope  would  have  been 
the  same  that  it  now  is,  had  no  voice  from  heaven,  or  from  the 
depths  of  the  human  soul,  proclaimed  another  world  beyond  the 
present.  Religion  and  morality  embrace  both  time  and  eternity 
in  their  mighty  grasp;  but  human  laws  reach  not  beyond  the 
boundaries  of  time.  As  immortal  beings,  they  leave  men  to 
their  conscience  and  their  God.     And  though  this  consideration 

{a)  ^  For  the  requirements  to  admiasion  to  the  bar  in  the  United  States,  see  article 
in  15  Am.  Law  Bev.  295.  ^ 
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may  seem,  at  first  view,  to  detract  from  their  dignity,  I  rejoice  at 
it  as  a  consequence  of  our  absolute  moral  freedom.  1  rejoice, 
that  in  this  country  at  least,  government  dares  not  interfere 
between  man  and  his  Creator.  I  know  no  higher  subject  of 
congratulation  than  the  fact,  that  we  have  confined  our  legis- 
lators to  their  proper  sphere ;  which  is,  to  provide  for  our  social 
welfare  here  on  earth,  and  leave  each  to  select  his  own  pathway 
to  immortality.  But  let  me  not  be  misunderstood.  I  do  not 
say  that  human  law  has  no  concern  with  our  moral  condition ; 
for  it  should  do  much  to  improve  it.  But  why?  Not  because 
we  are  the  subjects  of  future  retribution ;  but  because  our  social 
welfare,  here  on  earth,  is  intimately  connected  with  our  moral 
condition.  So  far  then  as  the  dignity  of  the  law  depends  upon 
the  relation  in  which  it  contemplates  man,  I  claim  for  it  no  more 
than  it  would  have  had,  if  death,  instead  of  being  the  introduction 
to  another  life,  had  been  an  eternal  sleep.  Even  then  human  laws 
would  aim  to  make  this  brief  existence  as  happy  as  possible ;  and 
this  is  all  they  now  aim  to  do.  Doubtless  they  succeed  infinitely 
better  now,  from  having  the  all-powerful  aid  of  religion,  which 
would  then  be  wanting;  but  still  their  proper  function  remains 
the  same.  Such,  then,  being  the  general  aspect  in  which  the  law 
contemplates  man,  let  us  consider  some  of  the  subjects  which  it 
presents  for  our  study. 

Firsty  International  Law.  Beginning  with  the  aggregate  of 
human  beings,  spread  over  the  whole  surface  of  the  earth,  the  law 
contemplates  them  as  divided  into  distinct  nations;  eacli  supreme 
within  its  own  limits,  and  independent  of  every  other,  so  long  as 
there  is  ability  to  maintain  this  supremacy  and  independence.  Yet 
these  nations  are  not  isolated  and  disconnected,  like  the  inhabi- 
tants of  different  planets.  They  exist  together  on  tlie  same  planet ; 
and,  therefore,  like  individuals,  require  established  rules  to  regu- 
late their  intercourse.  These  rules  constitute  the  public  law  of 
naiionSj  which  may  be  set  down  as  the  first  and  highest  branch  of 
jurisprudence.  Passing  over  individuals,  it  deals  only  with  sov- 
ereignties. It  is,  in  &ct,  the  gravitation  of  the  social  system, 
causing  nations,  like  planets,  to  revolve  in  their  proper  orbits. 
What  are  the  rights  and  duties  of  nations,  in  peace  and  in  war,  on 
the  land  and  on  the  ocean  ?  These  are  the  grave  and  solemn  ques- 
tions, which  it  is  the  province  of  the  law  of  nations  to  answer. 
But  it  may  be  asked,  what  power  is  there  to  ordain  laws  for  na- 
tions, which  acknowledge  no  common  government  ?  There  is  no 
great  international  legislature ;  no  general  congress  of  nations. 
Whence,  then,  comes  this  branch  of  law  ?  I  answer,  that  nations, 
like  individuals,  are  bound  to  observe  the  immutable  principles  of 
natural  justice ;  and  these,  accordingly,  profess  to  form  the  basis 
of  the  international  code.  But  as  nations  might  not,  in  all  cases, 
concur  in  the  deductions  to  be  drawn  from  these  abstract  princi« 
pies,  recourse  is  had  to  past  usage;  and  the  doctrine  is,  tliat 
nations  are  bound  by  what  custom  has  settled.    The  law  of  nations, 
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then,  is  a  collection  of  usages  and  precedents,  dating  back  from 
the  earliest  historical  traditions,  and  gradually  accumulating  with 
the  progress  of  ages,  until  the  aggregate  has  become  a  oomprehen- 
Rive  code  of  established  law ;  the  study  of  which  is  of  the  highest 
interest,  as  well  with  reference  to  the  nature  of  its  inquiries,  as  to 
the  dignity  of  the  parties  concerned.  The  conquerors,  and  states- 
men, and  diplomatists,  of  all  past  time,  come  up  in  review  before 
the  student;  and  he  scrutinizes  their  conduct  amidst  the  lights 
which  have  been  shed  around  it,  first,  by  philosophical  historians, 
and,  afterwards,  by  the  luminous  minds  of  Grotius,  Puffendorf, 
Yattel,  Burlamaqui,  Mackintosh,  Wheaton,  and  other  distinguished 
commentators  on  this  branch  of  jurisprudence.  Moreover,  there 
is  high  moral  sublimity  in  the  very  idea  of  associated  millions, 
constituting  the  highest  supremacy  this  side  of  heaven,  yet  bound 
by  laws,  the  observance  of  which  is  invited  by  the  public  opinion 
of  the  whole  civilized  world,  and  the  violation  of  which  is  sure  to 
be  punished  by  the  countless  horrors  of  war ;  for  such  are  the 
awful  sanctions  which  secure  obedience  to  the  law  of  nations.  The 
assembled  world  is  the  court  in  which  this  law  is  adjudicated ; 
and  destroying  armies  are  commissioned  to  carry  its  sentence  into 
execution.  Who,  then,  will  question  the  dignity  of  this  branch  of 
legal  study  ?  Next  to  religion,  I  know  not  that  the  human  mind 
can  employ  itself  in  contemplations  more  interesting  or  sublime ; 
and  if  the  law  of  nations  be  not  as  practical  as  the  branches  which 
follow,  it  certainly  makes  up  in  grandeur  what  it  lacks  in  every- 
day utility. 

But  there  is  another  division  of  international  law  of  the  highest 
practical  importance,  which  is  denominated  private^  to  distinguish 
it  from  the  preceding.  It  grows  out  of  the  conflict  of  laws  between 
different  nations ;  a  subject  upon  which  our  distinguished  jurist^ 
the  late  Mr.  Justice  Story,  has  given  us  a  most  learned  common* 
tary.  No  two  nations  have  precisely  the  same  internal  laws.  On 
the  contrary,  the  diversity  is  so  great  as  almost  to  occasion  a  doubt 
whether  there  be  any  thing  like  immutable  principles  in  jurispru- 
dence. Now  it  results  from  the  very  nature  of  sovereignty,  that 
each  nation,  without  reference  to  extent,  numbers,  or  situation,  has 
unqualified  supremacy  within  its  own  limits.  Hence  no  law  made 
in  one  nation  can  have  force  in  another,  without  the  consent  of 
that  other.  Yet,  in  the  close  and  constant  intercourse  of  nations, 
it  must  oflen  happen,  that  in  deciding  in  one  nation  upon  rights 
which  originated  under  the  law  of  another,  complete  justice  cannot 
be  done  without  recognizing  the  law  of  that  other.  Here,  then,  is 
opened  to  the  student  a  field  of  research  at  once  extensive  and 
interesting.  When  the  lex  loci  and  lex  fori  come  into  conflict,  in 
what  cases  shall  the  right  of  sovereignty  yield  to  comity,  and  one 
nation  recognize  and  enforce  the  law  of  another  ?  If  this  be  done 
in  all  cases,  sovereignty  is  shorn  of  half  its  beams ;  if  not  done  at 
all,  the  harmony  of  nations  and  the  rights  of  individuals  may  be 
alike  jeoparded.    There  must  be,  then,  a  system  of  general  rules 


STUDY  OP  THE  LAW.  18 

(o  determine  when  the  law  of  the  place  of  adjudication  shall  pre- 
vail, and  when  not.  Such  rules  there  are ;  and  they  are  to  be 
found  in  the  treatises  on  the  conflict  of  laws.  What  was  originally 
an  open  question,  addressed  to  the  comity  or  good  feeling  of  na- 
tions, is  now  settled  by  precedent ;  and  when  the  citizens  of  one 
nation  remove  to  or  travel  in  another,  and  make  contracts,  acquire 
property,  marry  or  die  there,  it  is  no  longer  a  matter  of  doubt  by 
which  law  their  rights  will  be  determined.  Thus  the  conflict  of  laws 
forms  the  second  important  and  interesting  branch  of  legal  study. 
The  mind  becomes  elevated  and  expanded  by  the  contemplation  of 
great  principles  broadly  applied.  Human  nature,  too,  presents 
itself  under  its  most  inviting  aspect  The  very  idea  that  a  branch 
of  law  has  sprung  up,  from  sacrificing  the  strict  and  imperative 
right  of  sovereignty  to  the  accommodating  principle  of  national 
comity,  is  in  itself  a  subject  of  the  most  gratifying  reflection.  The 
ancient  and  barbarous  notion  that  nations  are  natural  enemies, 
and  disposed,  not  merely  to  exact  the  last  tittle  of  their  rights,  but 
also  to  do  each  other  as  much  harm  as  possible,  is  shown  to  be  a 
foul  libel  on  the  human  race.  The  student  finds,  on  the  contrary, 
that  the  feelings  of  courtesy  and  benevolence  are  cherished  with 
even  greater  constancy  between  neighboring  nations  than  between 
neighboring  individuals ;  and  he  leaves  the  study  with  a  higher 
opinion  of  his  species  than  he  commenced  with. 

Secondly^  Constitutional  Law,  Having  explored  these  two 
divisions  of  international  law,  the  course  of  study  brings  the 
student  home  to  his  own  institutions.  For  the  rest,  he  is  to  in- 
vestigate that  internal  or  domestic  law,  by  which  his  own  rights 
and  the  rights  of  his  fellow-citizens  are  more  particularly  regu- 
lated. And  here  we  begin  with  constitutional  law^  which,  in  this 
country,  lies  at  tlie  foundation  of  the  social  fabric.  I  say  in  this 
country,  because  it  has  been  our  glory  to  giveAhe  first  example  of 
a  political  organization  based  upon  written  constitutions.  We 
hear  much  said,  it  is  true,  of  the  English  constitution ;  but  what 
is  it  ?  A  mere  collection  of  usages  and  precedents  gathered  up 
in  the  progress  of  some  twenty  centuries,  and  subject  to  be  modi- 
fied or  abrogated  by  the  omnipotent  will  of  Parliament.  Not  so 
with  the  American  idea  of  a  constitution.  We  understand  it  to 
be  a  solemn  written  declaration  of  the  sovereign  will  of  the  people, 
in  their  original  capacity,  as  the  highest  earthly  power,  prescrib- 
ing the  form  and  limiting  the  powers  of  the  government,  which 
tliey  have  thus  voluntarily  created.  And  this  idea  is  as  simple,  as 
it  is  new  and  grand.  A  sufficient  number  of  people  to  form  a 
nation,  enter  into  a  compact  for  that  purpose,  and  reduce  the 
terms  to  writing.  That  instrument  is  their  constitution ;  in  con- 
formity with  which,  as  tlieir  organic  and  fundamental  law,  all 
other  laws  are  to  be  made,  and  all  delegated  powers  executed. 
But  this  primary  idea  of  a  constitution  acquires  some  complexity 
from  the  peculiar  organization  of  our  political  system.  The  people 
of  the  United  States  might  have  agreed  to  form  themselves  into 
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one  consolidated  government ;  and  in  that  case,  we  should  have 
had  but  a  single  constitution,  but,  for  a  variety  of  reasons, 
they  preferred  state  governments,  united  under  a  federal  govern- 
ment. This  renders  the  department  of  constitutional  law  less 
simple  than  it  would  otherwise  have  been.  For,  in  the  first  place, 
^e  have  the  federal  constitution,  which  speaks  the  sovereign  voice 
of  all  the  people  of  the  United  States,  and  is  supreme  over  the 
subjects  to  which  it  extends ;  and  next,  we  have  a  constitution  for 
each  State,  which  is  subordinate  to  the  federal  constitution,  but 
supreme  in  all  other  respects.  Notwithstanding,  however,  this 
double  aspect  of  constitutional  law,  it  is  still  very  far  from  being  a 
difficult  study ;  illustrated  as  it  has  been  by  the  most  able  com- 
mentators. And  as  to  its  dignity  and  importance,  I  presume  there 
cannot  be  two  opinions  on  the  subject.  Whatever  may  be  said 
about  subordinate  branches,  no  American  citizen  can  hesitate 
about  this.  He  can  but  poorly  appreciate  the  freedom  he  enjoys, 
who  does  not  understand  the  great  charter  which  secures  it.  I 
was  about  to  go  further,  and  say,  that  he  does  not  deserve  to  be 
free,  who  will  not  inform  himself  in  what  his  freedom  consists. 
But  when  I  consider  how  many  of  our  citizens  have  no  opportunity 
of  studying  our  constitutions,  for  want  of  suitable  provisions  in 
our  seminaries  of  learning,  I  forbear.  In  Rome,  had  Rome  been 
blessed  with  a  constitution  instead  of  the  law  of  the  twelve  tables, 
every  citizen  would  have  been  required  to  know  it  by  heart.  And 
shall  the  many  here,  whose  high  prerogative  it  is  to  rule  the  few, 
leave  the  study  of  the  constitutipn  only  to  the  few?  Lawyers 
must  study  it,  as  the  foundation  of  all  other  law ;  and  shall  not 
others  study  it  as  the  foundation  of  their  liberty  ?  I  trust  this 
disgrace  is  not  always  to  attach  to  our  system  of  education. 

Thirdly^  the  Law  of  Persons.  Having  mastered  the  principles 
of  constitutional  law,  and  thus  laid  firm  and  strong  the  founda- 
tions of  the  legal  edifice,  the  student  is  prepared  to  commence  the 
superstructure.  He  now  understands  the  limits  of  delegated 
power.  He  has  seen  what  laws  may,  and  what  laws  may  not  be 
made ;  and  how  the  permitted  laws  are  made  and  administered. 
It  remains,  then,  to  inquire,  what  the  existing  laws  do  in  fact 
provide  ?  We  may  say,  in  general  terms,  that  all  the  subjects  of 
law  resolve  themselves  into  rights  and  remedies^  connected  with 
persons  and  property;  and  this  may  sound  like  a  very  simple 
matter.  But  if,  from  this  generalization,  we  descend  into  particu- 
lars, we  shall  find  that  there  is  scarcely  an  individual  relation  or 
interest,  which  is  not  the  subject  of  legal  provision,  and,  therefore, 
of  legal  study.  We  take  up,  then,  in  the  next  place,  the  law  of 
persons^  which  comprehends  all  the  various  relations  which  the 
members  of  society  can  sustain  towards  each  other.  Here  we 
have  natural  and  artificial  persons,  including  corporations ;  public 
and  private  persons,  including  all  who  occupy  official  stations; 
citizens,  aliens,  and  Indians;  males  and  females,  including  the 
relation  of  husband  and  wife ;  infants  and  adults,  including  the 
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relations  of  parent  and  child,  and  of  guardian  and  ward ;  sane 
and  insane  persons ;  masters  and  servants,  including  slaves,  ap- 
prentices, and  agents  ;  partners  in  business ;  and,  lastly,  executors 
and  administrators,  who  come  in  to  wind  up  affairs,  when  death 
has  terminated  all  other  relations. 

Fourthly^  the  Law  of  Property,  Here  we  have  things  in  posses* 
sion,  and  things  in  expectation,  including  all  the  various  kinds  of 
contracts ;  and  things  real,  and  things  personal,  including  all  the 
various  distinctions  between  real  and  personal  property.  And 
when  we  have  mastered  these,  we  have  yet  to  study  their  various 
modes  of  acquisition  and  transfer ;  by  occupancy,  marriage,  descent, 
devise,  and  purchase,  including  the  forms  and  properties  of  all  the 
various  instruments  by  which  ownership  is  evidenced  or  transferred, 
and  the  numerous  liens  which  may  attach  in  the  course  of  these 
operations. 

Fifthly^  the  Law  of  Crimea.  Here  we  shall  be  little  aided  by 
any  American  works,  (a)  Even  Kent's  Commentaries  omit  this 
subject  altogether;  and  we  have  comparatively  few  reported 
criminal  cases.  In  some  of  the  States,  as  in  Ohio,  this  branch  of 
law  is  made  exceedingly  simple,  by  substituting  a  criminal  code 
in  place  of  the  common  law ;  and  even  where  tliis  is  not  the  case, 
the  spirit  of  humanity  has  occasioned  numerous  modifications,  all 
tending  to  make  this  division  of  legal  study,  equally  simple  and 
interesting. 

Sixthly^  the  Law  of  Procedure.  The  preceding  subdivisions  com- 
prise what  may  be  called  the  theory  of  the  law  ;  but  the  practice 
yet  remains  to  be  studied.  It  is  one  thing  to  learn  what  our 
legal  rights  are  ;  but  a  very  different  thing  to  learn  how  remedies 
are  administered,  when  these  rights  have  been  violated.  The  law 
of  procedure^  then,  which  is  the  only  remaining  division,  is  of  great 
extent  and  intricacy.  First,  you  have  to  acquaint  yourself  with 
common-law  proceedings^  including  whatever  belongs  to  the  conduct 
of  a  suit  through  the  courts,  from  its  commencement  in  the  lowest 
court,  to  its  final  determination  in  the  court  of  last  resort.  This 
would  be  no  short  task,  if  there  were  but  a  single  form  of  action. 
But  when  you  consider  that  there  arc  as  many  as  nine  (ft)  differ- 
ent actions,  abounding  in  nice  distinctions  and  cunning  techni- 
calities, you  will  realize  that  the  labor  must  be  multiplied  as  many 
fold.  I  know  not  that  society  bears,  at  present,  one  burden  so  un- 
necessary, as  the  cumbrous  system  of  common-law  proceedings. 
There  would  seem  to  be  no  more  need  of  so  many  and  such  tedious 
forms  of  action,  than  there  is  of  the  exploded  system  of  syllogistic 
reasoning.  But  this  is  not  the  place  to  enlarge  upon  such  a  topic. 
You  turn,  then,  in  the  next  place,  to  chancery  proceedings  ;  and 

(a)  The  cxcenent  treatises  of  Wharton  on  Criminal  Law  and  on  the  Law  of  Homi- 
cide have  appeared  since  the  text  was  written.  Still  later  treatises  on  the  Criminal 
Law  are  referred  to  in  the  first  note  to  Lecture  XXXIV.,  jwst. 

{h)  How  the  code  has  since  changed  the  system  of  pleading  at  common  law  will 
be  seen  hereafter. 
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here  you  find  much  greater  simplicity.  There  is  but  one  general 
form  for  all  cases ;  and  this  is  so  perfect,  as  an  instrument  of  liti- 
gation, that  it  might  just  as  well  be  adapted  to  remedies  at  law,  as 
in  equity.  It  is,  however,  so  entirely  different  in  every  particular, 
that  it  must  be  made  a  distinct  study.  Lastly,  you  have  to  ac- 
quaint yourself  with  criminal  proceedings^  which  differ  essentially 
from  both  the  others.  But  here,  again,  there  is  but  a  single  form, 
and  this  is,  perhaps,  as  simple  as  it  could  be  made,  consistently 
with  precision.  I  should,  perhaps,  be  safe  in  saying,  that  it  re- 
quires four  times  as  much  labor  to  become  familiar  with  civil  pro- 
ceedings at  common  law,  as  with  chancery  and  criminal  proceedings 
both  together. 

§^  4.  Induoaments  to  Legal  Study.  My  object  thus  far  has  been 
to  illustrate  the  nature  of  legal  study,  by  hasty  references  to  the 
sources  of  information,  and  to  the  subjects  with  which  the  law  is 
conversant.  If  I  have  at  all  succeeded  in  this  object,  I  have  veri- 
fied the  declaration  of  Blackstone,  ^'  that  the  law  employs  in  its 
theory  the  noblest  faculties  of  the  soul."  He  further  declares, 
"  that  it  exerts  in  its  practice  the  cardinal  virtues  of  the  heart ; " 
and  this  is  what  I  shall  now  endeavor  to  demonstrate.  I  do  not 
intend  to  maintain  that  the  legal  profession  is  superior  in  respect- 
ability to  all  other  professions ;  for  I  do  not  so  believe.  On  the 
contrary,  I  consider  all  honest  occupations  as,  in  the  abstract, 
equally  respectable ;  because  they  are  all  equally  necessary.  If 
there  be  any  difference,  in  this  respect,  it  consists  not  so  much  in 
the  profession  itself,  as  in  the  manner  in  which  its  duties  are  dis- 
charged—  "  Act  well  your  part :  there  all  the  honor  lies."  In  this 
view,  the  world  may  be  compared  to  a  vast  workshop,  in  which 
all  varieties  of  business  must  be  going  on  simultaneously,  l)ecause 
the  countless  wants  of  mankind  cannot  be  otherwise  supplied ; 
and  in  order  that  each  kind  of  work  may  be  performed  well,  this 
mass  of  labor  is  divided  into  an  almost  infinite  number  of  branches, 
each  workman  attending  exclusively  to  his  own  particular  branch. 
If,  then,  all  the  laborers  work  equally  well,  they  deserve  to  lie  ac- 
counted equally  respectable.  And  yet  between  the  employment 
of  making  heads  for  pins,  and  that  of  administering  laws  for  a 
nation,  there  is  certainly  vast  room  for  preference.  Both  are 
necessary,  and  both  respectable  ;  and  yet  every  one  feels  that  they 
differ  immeasurably  in  point  of  dignity. 

I  l>egin,  then,  with  the  remark,  that  the  employment  of  the  law- 
yer is  pre-eminently  one  of  trust  and  confidence.  The  law  itself 
so  regards  it;  for  it  excuses  the  lawyer  from  revealing  what  his 
client  has  confided  to  him,  while  it  compels  a  disclosure  even  from 
a  religious  confessor,  (a)  But  what  is  still  more  to  the  purpose, 
men  so  regard  it.  The  province  of  a  lawyer  is  to  vindicate  rights 
and  redress  wrongs;  and  it  is  a  high  and  holy  function.  Men 
come  to  him  in  their  hours  of  trouble  ;  not  such  trouble  as  religion 

(n)  -{It  not  only  excuses  but  forbids  him  without  the  client's  consent ;  and  the  same 
is  now  true  of  the  physician  and  the  religious  confessor.     R.  S.  of  Ohio,  §  5241.  \ 
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can  solace,  or  medicine  cure;  but  the  trouble  arising  from  inno- 
cence accused,  confidence  betrayed,  reputation  slandered,  liberty 
assailed,  property  invaded,  promises  broken,  the  domestic  relations 
violated,  or  life  endangered.  The  guilty  and  the  innocent,  the  up- 
right and  the  dishonest,  the  wronging  and  the  wronged,  the  knave 
and  the  dupe,  alike  consult  him,  and  with  the  same  unreserved 
confidence.  It  is  not  given  to  man  to  see  the  human  heart  com- 
pletely unveiled  before  him.  But  the  lawyer  perhaps  comes  more 
nearly  to  this,  than  any  other  ;  for  there  is  no  aspect  in  which  the 
human  character  does  not  present  itself,  in  his  secret  consultations. 
All  the  passions,  all  the  vices,  and  all  the  virtues,  are  by  turns 
subjected  to  his  scrutiny.  He  has  thus  studied  human  nature  in 
its  least  disguised  appearances.  He  has  watched  it  under  all 
trials ;  in  the  light  and  in  the  shade,  in  ecstasy  and  in  despair,  in 
glory  and  in  shame. 

But  let  us  leave  his  office,  and  pursue  him  to  the  forum.  Here 
is  his  field  of  triumph  and  renown,  or  of  defeat  and  shame.  Here 
he  meets  his  antagonist,  in  the  sharp  encounter  of  wit,  reasoning, 
and  persuasion.  He  has  pledged  his  best  exertions  to  his  client ; 
he  has  a  liberal  compensation  in  prospect  or  possession  ;  and  his 
reputation  is  at  stake  in  the  result  of  the  cause.  Here,  then,  is 
every  incentive  to  eloquence,  and  every  opportunity  to  display  it. 
He  is  in  the  field  where  the  great  advocates  who  have  gone  before 
him,  have  won  their  laurels.  He  speaks  indeed  to  convince  the 
court,  and  persuade  the  jury.  But  a  listening  crowd  are  hanging 
upon  his  accents,  and  making  up  a  verdict  for  or  against  himself. 
And,  above  all,  his  client  is  there,  intently  watching  every  word 
and  motion,  because  on  them  are  suspended  all  he  holds  dear. 

At  length  we  follow  the  successful  lawyer,  from  the  bar  to  the 
bench.  The  counsellor  has  at  last  become  the  judge.  The  top- 
most round  of  the  ladder  is  now  reached.  And  here  all  the  high 
qualities  of  his  nature  are  called  into  exercise.  The  sagacity 
which  cannot  be  misled  by  sophistry ;  the  integrity  which  nothing 
can  shake  or  bribe ;  the  stern  impartiality,  which  forgets  the  parties 
and  looks  only  at  the  cause ;  the  dignified  courtesy,  which  rebukes 
levity,  while  it  wins  respect ;  these  are  the  qualities  without  which 
all  the  learning  of  a  Coke  would  not  make  a  worthy  judge,  and 
which  nowhere  shine  so  conspicuously  as  from  the  bench.  Of  the 
power  which  belongs  to  the  judicial  office,  of  the  all-pervading  in- 
fluence exerted  by  a  Mansfield  or  a  Marshall,  for  exani{)le,  I  need 
not  here  speak.  Such  men  live  in  their  decisions,  through  all 
coming  time ;  for  these  decisions  go  to  swell  the  great  aggregate 
of  common  law,  and  thus  determine  the  rights  of  generations 
yet  unborn. 

Nor  is  it  to  the  judicial  office  alone  that  the  lawyer  may  aspire. 
His  studies  pre-eminently  fit  him  for  every  civil  office.  In  the 
halls  of  legislation  he  must  ever  occupy  a  conspicuous  place, 
because  no  man  is  so  well  prepared  to  suggest  and  frame  new 
laws,  as  he  who  knows  what  the  existing  laws  contain.    It  is  a 
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well-known  fact,  that,  from  the  days  of  the  revolution  down  to 
the  present  time,  no  single  class  of  the  community  has  performed 
so  much  of  the  public  service  of  the  country,  as  the  members  of 
tliis  profession.  I  do  not  mention  this  as  a  motive  to  study  law, 
but  as  a  proof  of  the  estimation  in  which  the  profession  has  been 
lield.  As  a  motive,  I  should  rather  hold  it  in  contempt.  I  know 
not  a  greater  vice  of  the  times,  than  the  all-prevalent  hankering 
after  office.  It  is  degrading  alike  to  electors  and  elected.  The 
old  idea  was,  that  office  should  seek  the  man ;  now  the  man  seeks 
the  office ;  and  he  descends  to  the  most  humiliating  compliances  in 
order  to  obtain  it.  Men  seem  to  forget  their  self-respect,  when 
they  seek  honor  from  office ;  as  if  that  which  is  factitious  could 
alter  that  which  is  inherent  in  the  man.  But  this  is  a  digression. 
I  would  hold  up  the  legal  profession,  as  an  end  in  itself,  not  as  a 
stepping-stone  to  something  higher.  In  fact  there  is  nothing 
higher.  He  who  stands  at  the  head  of  this  profession,  is  on  a 
level  with  the  most  elevated  in  the  land  ;  and  instead  of  owing  his 
eminence  to  the  solicited  suffirages  of  others,  he  has  the  proud 
satisfaction  of  having  achieved  it  for  himself.  Nor  is  this  all.  If 
such  be  the  influence  of  the  profession,  in  calm  and  peaceful  times, 
what  must  it  not  be,  when  the  elements  of  society  are  thrown  into 
unwonted  commotion  ?  Hitherto,  indeed,  since  the  formation  of 
our  government,  the  political  horizon  has  been  comparatively  calm. 
There  have  been  some  threatening  clouds  now  and  tlien,  but  no 
destroying  tempests.  In  the  main,  the  fundamental  rights  of 
men  have  been  scrupulously  respected,  and  the  laws  duly  observed 
and  administered.  A  learned  bench,  and  an  upright  bar,  have 
quietly  preserved  the  order  of  the  system,  while  the  busy  and 
protected  public  have  hardly  felt  their  influence.  But  imagine  a 
reverse  ;  for  it  is  at  least  possible,  and  the  enemies  of  free  govern- 
ment are  loudly  predicting  it.  We  are  trying  the  greatest  political 
experiment  the  world  ever  witnessed ;  and  the  experience  of  all 
history  warns  us  not  to  feel  too  secure.  A  voice  from  the  tombs 
of  all  the  deported  republics,  tells  us  that  if  our  liberty  is  to  be  ul- 
timately preserved,  it  is  at  the  price  of  sleepless  vigilance.  I  refer 
not  to  foreign  aggression,  for  of  this  we  have  nothing  to  fear ;  our 
only  foes  are  those  of  our  own  household.  Domestic  aggression 
may  come  from  two  quarters ;  from  those  who  govern,  or  from 
those  who  are  governed.  On  the  one  hand,  power  is  always  tend- 
ing to  augmentation.  Those  who  have  some,  employ  it  to  gain 
more  ;  and  if  not  seasonably  withstood,  become  too  strong  to  be 
resisted.  And  on  the  other  hand,  liberty  is  always  tending  toward 
licentiousness.  The  more  men  have,  the  more  they  are  likely  to 
want.  Being  free  from  many  restraints,  they  would  do  away  with 
all.  Now  when  dangers  threaten,  from  either  of  these  quarters ; 
when  rulers  would  trample  the  law  under  their  feet,  or  mobs  would 
rise  to  overthrow  it ;  who  are  the  sentinels  to  give  the  alarm  ? 
Do  I  assume  too  much,  in  saying  society  looks  with  confidence  to 
that  class  of  men  whose  profession  it  is  to  watch  over  Uie  law 't 
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We  have  now  followed  the  lawyer  through  his  whole  career  of 
study,  practice,  and  distinction.  Rising  with  the  dawn,  and  trim- 
ming assiduously  the  midnight  lamp,  we  have  seen  him  exploring 
the  law  of  nations,  constitutional  law,  the  law  of  persons,  the  law 
of  property,  the  law  of  crimes,  and  the  law  of  procedure ;  and,  for 
this  purpose,  ransacking  tlie  precedents  of  all  ages,  to  supply  the 
immense  chasms  in  actual  legislation.  Having  thus  stored  his 
mind  with  the  vast  and  various  lore  of  jurisprudence,  we  have  seen 
liim  in  secret  consultation  with  his  clients,  contending  at  the  bar, 
deciding  from  tlie  bench,  and  filling  the  high  places  in  his  country's 
service.  But  perhaps  it  may  be  said,  that  one  side  only  has  been 
exhibited.  I  am  well  aware  that  there  are  prejudices  against  the 
profession.  It  is  said  to  abound  with  pettifoggers,  who  pervert 
the  law  to  the  purposes  of  knavery ;  with  quacks,  who  sacrifice 
their  clients  through  their  ignorance  ;  and  with  needy  hangers-on, 
who  will  foment  lawsuits  rather  than  not  have  them.  Lawyers 
are  said  to  delight  in  tricks,  stratagems,  and  chicanery ;  to  argue 
as  strenuously  for  the  wrong  as  for  the  right,  for  the  guilty  as  for 
the  innocent,  and  to  hire  out  their  conscience,  as  well  as  their 
skill,  to  any  client  who  will  pay  the  fee.  What  shall  be  said  to 
these  charges?  I,  for  one,  am  willing  to  admit  their  truth,  to 
some  extent.  Our  profession  abounds  with  opportunities  and 
temptations  to  abuse  its  high  functions ;  and  it  would  be  strange 
indeed,  if  it  had  not  some  unworthy  members.  We  lay  no  claim 
to  superhuman  virtue.  We  see  unworthy  members  in  every  other 
profession,  and  therefore  take  no  shame  to  ourselves  that  they  are 
sometimes  to  be  found  in  ours.  We  also  t»ke  refuge  behind  the 
maxim,  that  supply  corresponds  to  demand.  If  there  were  no 
dishonest  or  knavish  clients,  there  would  be  no  dishonest  or 
knavish  lawyers.  Our  profession,  therefore,  does  but  adapt  itself 
to  the  community  in  which  it  is  exercised.  Prom  all  these  views, 
however  tlie  leading  impression  which  I  desire  to  leave  upon  your 
minds  is,  that  lawyers  must  dearly  earn  all  they  obtain,  whether  of 
honor  or  emolument.  Let  no  man  enter  the  profession  as  a  sine- 
cure. Genius,  without  toil,  may,  to  some  extent,  distinguish  a 
man  elsewhere;  but  here  he  must  labor,  or  he  cannot  succeed. 
No  quickness  of  invention  can  supply  the  place  of  patient  investi- 
gation. A  clear  mind  might  determine  at  once  what  the  law 
OQght  to  be,  but  actual  inspection  alone  can  determine  what  the 
law  IS.  Let  those,  therefore,  who  would  prepare  themselves  "  for 
untying  the  knots  and  solving  the  enigmas  of  jurisprudence,"  first 
of  all  make  up  their  minds  to  hard  work.  Let  them  weigh  well 
the  fact,  that  "  to  scorn  delights  and  live  laborious  days,"  is  the 
indispensable  condition  of  professional  eminence.  On  somewhat 
easier  terms  they  may  prepare  themselves  "  to  prowl  in  courts  of 
law  for  human  prey;"  but  nothing  short  of  resolute,  emulous, 
persevering  study,  can  raise  them  to  that  height  which  alone 
should  satisfy  a  generous  ambition. 

It  only  remains  that  I  announce  the  general  plan  of  these  leo- 
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tures.  As  I  am  to  treat  only  of  the  elements  or  first  principles  of 
law,  I  shall  be  very  sparing  in  the  citation  of  authorities.  Particu- 
lar references  to  volume  and  page,  for  each  proposition  I  may 
advance,  would  consume  much  time  and  space  to  very  little  pur- 
pose. Unless,  therefore,  there  be  some  special  reason  to  the  con- 
trary, I  shall  merely  name  the  authors  who  may  be  consulted  on 
each  subject ;  and  request  you  to  take  my  word  for  the  truth  of 
what  I  may  advance.  Moreover,  while  I  shall  endeavor  to  state 
correctly  what  the  law  is,  I  shall  also  take  occasion  sometimes  to 
suggest  how  it  may  be  improved.  For  highly  as  I  estimate  the 
dignity  of  the  profession,  I  am  not  so  much  enamored  of  the  law 
itself,  as  not  to  perceive  that  it  has  many  imperfections.  It  is  true 
that  the  common  law  comes  to  us  with  letters  of  commendation 
from  a  comparatively  remote  antiquity.  Sago  after  sage,  through 
a  long  lapse  of  time,  has  paid  it  the  tribute  of  lofty  panegyric.  It 
has  not  only  been  said  to  embody  "  the  gathered  wisdom  of  a  thou- 
sand years,"  but  also  to  be  in  sober  truth,  "the  perfection  of 
reason."  Americans  are  called  upon  especially  to  revere  it,  as 
the  parent  of  modern  liberty.  Because  it  withstood,  with  genuine 
Saxon  obstinacy,  the  early  encroachments  of  Norman  usurpation, 
we  are  expected  to  believe  that  it  breathes  throughout  the  very 
soul  of  indomitable  freedom  ;  and  that,  for  this  reason  our  ances- 
tors brought  it  over  to  this  country,  on  their  first  immigration, 
and  cherished  it  as  their  most  precious  heritage.  But  to  all  such 
suggestions,  it  is  suflScient  here  to  reply,  that  if  hoary  antiquity 
and  unbounded  encomium  had  been  permitted  to  preclude  scrutiny, 
the  philosophy  of  Aristotle  would  still  enslave  the  human  mind. 
The  true  ground  to  be  assumed  is,  that  neither  the  antiquity  of  our 
law,  nor  its  present  wide  supremacy,  proves  any  thing,  one  way  or 
the  other,  as  to  its  intrinsic  excellence.  Our  ancestors  adopted  it 
from  necessity,  because  they  had  no  other,  and  we  have  been 
slowly  modifying  it  to  suit  our  condition.  But  numerous  changes 
are  yet  required,  before  the  system  can  be  pronounced  as  perfect 
as  it  admits  of  being  made.  How,  indeed,  can  it  be  otherwise  ? 
Admitting  that  mankind  are  improving  from  generation  to  genera- 
tion, how  is  it  possible  that  rules,  and  maxims,  and  usages,  which 
grew  out  of,  and  were  adapted  to,  the  condition  of  ages  com- 
paratively dark  and  barbarous,  should  be  adapted  to  our  present 
condition  ?  Will  not  a  total  change  in  the  opinions,  habits,  man- 
ners, and  political  institutions  of  a  people,  make  a  correspond- 
ing change  necessary  in  their  municipal  regulations?  These 
questions  will  admit  of  but  one  answer ;  and  therefore  I  regard 
the  subject  of  law  reform^  as  one  of  momentous  importance.  The 
laws  by  which  we  are  governed,  affect  so  intimately  all  our  rela- 
tions and  interests,  that  a  single  defect,  from  the  universality  of  its 
operation,  swells  into  a  vast  evil;  for  its  effect  in  a  single  instance, 
is  to  bo  multiplied  by  the  crowding  millions  of  our  population,  in 
order  to  estimate  it  rightly.  If,  then,  there  be  defects  in  our 
system,  let  them  be  fearlessly  exposed.     He  is  no  enlightened 
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friend,  but  a  blind  bigot  to  the  law,  who  will  sec  no  imperfections 
lilmself;  or,  seeing  them,  will  endeavor  to  conceal  them  from 
others.  I  am  not,  however,  a  lover  of  innovation  for  its  own  sake. 
I  know  that  the  mere  fact  of  novelty  is  no  recommendation  of 
itself;  and  tliat  great  respect  is  always  due  to  the  experience 
of  past  ages.  I  will  also  grant,  that  in  the  unparalleled  mental 
activity  of  the  present  age,  the  tendency  is  to  think  too  little, 
rather  than  too  much,  of  present  institutions.  And  when  about 
to  propose  any  radical  reform,  this  fact  should  always  be  borne  in 
mind ;  otherwise  we  may  unintentionally  give  the  wheel  of  refor- 
mation such  an  impetus  that  it  will  revolve  too  far.  But,  on  the 
other  hand,  there  may  be  such  a  thing  as  too  much  contentment 
with  things  as  they  are.  That  sluggish  disposition  of  mind,  which 
desires  no  change,  is  as  much  to  be  deprecated  as  its  opposite. 
Let  it  become  universal,  and  the  progress  of  human  improvement 
would  cense ;  the  world  would  come  to  a  final  pause ;  and  a  deep 
and  hopeless  lethargy  would  settle  down  upon  the  race  of  man. 
There  is,  however,  a  golden  medium  between  these  two  extremes.  It 
is  that  disposition  of  mind  which  neither  reveres  what  is  old,  nor 
admires  what  is  new,  merely  on  account  of  its  being  old  or  new; 
but  submits  every  question  to  the  test  of  strict  examination  upon 
its  intrinsic  merits.  And  this  is  the  disposition  with  which  I  hope 
to  comment  upon  the  various  topics  hereafter  to  be  presented,  (a) 


LECTURE    II. 

PRINCIPLES  OF  POLITICAL  ORGANIZATION. 

§  5.  Origin  of  Oovarnment.  In  the  preceding  lecture,  I  stated 
that  municipal  law  comprehends  the  established  regulations  of 
political  society ;  hence  the  propriety  of  a  preliminary  inquiry  into 
the  fundamental  principles  of  political  organization.  To  this  end, 
let  us  begin  with  man  in  that  condition  which  is  usually  denomi- 
nated a  state  of  nature.  In  point  of  fact,  this  condition  may  not 
now  exist ;  but  it  can  be  understood  by  imagining  a  sufficient 
number  of  persons  to  have  been  casually  thrown  together  in  a 
wilderness,  beyond  the  control  of  any  human  government ;  and  that 
we  may  not  be  embarrassed  with  tracing  their  slow  progress  from 

(a)  In  harmony  with  these  yiewR  is  the  language  of  an  illustrious  statesman  and 
philanthropist,  still  spared  to  mankind  :  — 

*•  It  was  the  boast  of  Augustus,  that  he  found  Rome  of  brick  and  left  it  of  marble. 
But  how  much  nobler  will  be  the  sovereign's  boast,  when  he  shall  have  it  to  say,  that 
he  found  law  dear  and  left  it  cheap ;  found  it  a  sealed  book,  left  it  a  living  letter ; 
found  it  the  patrimony  of  the  rich,  left  it  the  inheritance  of  the  poor ;  found  it  the 
two-edged  sword  of  craft  and  oppression,  left  it  the  staff  of  honesty  and  the  shield  of 
iKnooence  1 "  —  Lord  Brougham. 
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ignorance  to  intelligence,  let  them  be  supposed  to  have  already 
attained  to  this  condition.  It  is  obvioas,  tliat  upon  first  meeting, 
these  persons  would  be  subject  to  no  other  laws  tlian  those  which 
belong  originally  and  inseparably  to  their  constitution,  as  intellec- 
tual^ morale  and  physical  beings ;  and  which  are  denominated  the 
laws  of  nature.  We  need  not  now  inquire  how  these  laws  are  made 
and  ascertained ;  it  being  sufficient  for  our  purpose,  that  their  uni- 
versal existence  and  supremacy  are  admitted.  By  them,  therefore, 
the  rights  of  nature^  or  natural  rights^  are  to  be  determined  and 
regulated.  The  term  right  has  many  meanings,  which  need  not 
here  be  discussed.  As  a  quality  of  actions  it  means  consistent  with 
law ;  and  therefore  the  rights  of  nature  depend  upon  the  laws  of 
nature.  Wrong^  as  a  quahty  of  action,  is  the  opposite  of  right, 
and  means,  inconsistent  with  law.  Both  right  and  wrong,  therefore, 
in  a  state  of  nature,  are  determined  by  the  laws  of  nature ;  and 
obligation^  or  duty^  is  determined  in  the  same  way,  for  it  corre- 
sponds to  right.  When  we  are  subjected  to  any  law,  we  are  said 
to  be  under  obligation  to  conform  to  it.  This  is  implied  in  the 
very  nature  of  law.  The  kind  of  obligation  depends  upon  the 
nature  of  the  law.  If  it  be  a  physical  law,  the  obligation  is  a 
matter  of  physical  necessity ;  we  cannot  help  obeying  it.  If  not, 
the  obligation  is  a  matter  of  choice,  and  is  determined  by  motives  ; 
and  herein  consists  natural  liberty^  or  the  freedom  of  a  state  of 
nature.  Individuals,  in  this  condition,  are  under  no  other 
restraint,  than  that  which  results  from  an  apprehension  of  tlie 
consequences  which  follow  from  conformity  or  non-conformity  to 
the  laws  of  nature ;  in  other  words,  their  conduct  is  regulated 
by  a  sense  of  morai  obligation  alone.  Having  as  yet  contracted  no 
engagements  with  one  another,  each  individual  is  in  a  state  of 
complete  personal  independence  ;  and  since  no  one  can  as  yet  have 
acquired  any  rights  which  nature  does  not  vouchsafe  equally  to  all, 
it  follows,  that,  in  a  state  of  nature,  there  is  a  perfect  equality  of 
rights  and  obligations.  And  this  is  the  only  equality  that  would 
exist :  for  we  cannot  suppose  that  any  two  individuals  would  be 
absolutely  equal  in  point  of  fact,  either  physically  or  intellectually. 
The  only  equality  that  can  exist  among  men  is  a  moral  equality^ 
or  an  equality  of  rights  and  obligations  ;  and  this  is  a  fundamental 
condition  of  the  state  of  nature. 

Such  being  the  relations  of  men  in  a  state  of  nature,  we  may 
safely  conclude  that  they  could  not  long  continue  in  this  primeval 
condition.  A  community  of  angels  might  need  no  other  restraint 
upon  their  actions ;  but  constituted  as  men  are,  the  moral  obliga- 
tions of  a  state  of  nature  would  not  be  sufficient  to  maintain 
harmony  and  order.  To  hinder  the  strong  from  oppressing  the 
weak,  and  prevent  might  from  trampling  upon  right ;  in  a  word, 
to  avoid  the  nameless  evils  of  anarchy^  something  more  than  a 
moral  government  would  be  found  indispensable.  But  a  civil  govern- 
ment could  only  be  established  in  one  of  two  ways ;  by  coercion  or 
consent.    A  government  founded  on  coercion,  is  called  despotism  ; 
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and  exists  whenever  one  or  more  individuals  make  their  mil  the 
law  for  the  rest  of  the  community,  and  compel  them  to  submit. 
Perhaps  in  the  case  supposed,  some  such  attempt  would  be  first 
made.  But  there  being  no  moral  obligation  to  submit  to  such 
usurped  dominion,  and  a  strong  natural  impulse  in  every  bosom  to 
resist  it,  a  despotic  government  could  have  no  hope  of  permanency. 
The  first  opportunity  would  be  seized  to  throw  it  off.  This  could 
only  be  done  by  concert  and  co-operation  among  the  disaffected 
and  oppressed.  Sooner  or  later  tliis  crisis  must  arrive  ;  and  then, 
if  not  at  first,  there  would  be  a  voluntary  association,  for  the  pur- 
pose of  establishing  a  government  by  consent.  This  is  what  we 
understand  by  entering  into  the  social  compact;  the  result  of 
which  would  be  to  exchange  natural  for  civil  liberty.  Each 
member  of  the  new  community  would  relinquish  some  portion  of 
his  natural  rights,  to  obtain  better  security  for  those  reserved, 
which  would  now  be  called  civil  rights.  For  the  reasons  before 
given,  the  concessions  made  by  each  ought  to  be  the  same ;  and 
the  aggregate  of  these  individual  concessions  would  measure  and 
constitute  the  powers  of  the  new  government.  As  no  unnecessary 
restraint  would  be  voluntarily  submitted  to  by  rational  men,  the 
problem  to  be  solved,  in  framing  the  terms  of  the  compact,  would 
be  to  construct  such  a  system  of  government  as  would  effectually 
secure  the  general  welfare  of  the  whole,  at  the  least  possible  sacrifice 
of  individual  freedom.  A  government  so  constructed  would  be 
emphatically  2k  free  government^  since  it  would  derive  all  its  powers 
from  the  consent  of  the  governed.    The  nature  and  limits  of  these 

Eowers  need  not  here  be  discussed  in  detail.     It  may  be  well, 
owever,  to  glance  at  some  of  the  more  general  principles  by . 
which  they  would  be  determined. 

It  is  not  improbable  that  the  supposed  community  would  set 
out  with  the  experiment  of  holding  all  things  in  common,  recog- 
nizing no  separate  individual  property.  If  so,  the  powers  of  gov- 
ernment would  extend  only  to  the  regulation  of  the  personal  rights 
of  the  members.  But  this  state  of  things  would  not  long  con- 
tinue. Experience  would  soon  demonstrate  that  the  only  efficient 
incentive  to  activity,  is  the  hope  of  profit  and  accumulation,  which 
results  from  the  appropriation,  to  each  individual,  of  the  avails  of 
his  own  labor.  The  exclusive  ovmership  of  property  hj  individuals, 
therefore,  would  ultimately,  if  not  at  first,  become  the  subject  of 
regulation ;  and  then  the  powers  of  government  would  extend  to 
the  regulation  of  the  proprietary  as  well  as  personal  rights  of  the 
members.  And  we  may  say,  in  general  terms,  that  the  regulation 
of  these  rights  would  be  the  whole  aim  and  purpose  of  the  com- 
pact creating  the  government.  Such,  then,  being  the  objects  to 
which  the  powers  of  government  would  extend,  the  following 
general  rules  ought  to  regulate  their  exercise :  — 

1.  The  powers  of  government  should  operate  upon  conduct  only, 
and  not  upon  opinions.  And  the  reason  is,  that  mere  opinions, 
not  carried  into  action,  can  affect  neither  the  persons  nor  property 
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of  others.  Besides,  the  very  attempt  to  regulate  opinions  would 
be  preposterous ;  for  though  government  may  enforce  outward 
conformity,  it  cannot,  in  the  nature  of  things,  reach  the  inward 
thoughts.  Men  could  not  renounce  the  freedom  of  opinion  if  they 
would  ;  and  they  would  not  if  they  could. 

2.  They  should  operate  upon  civil  condv^t  only,  and  not  upon 
moral  conduct  apart  from  civil.  I  have  touched  upon  this  topic 
before.  The  reason  is,  that  government  has  no  concern  with  men, 
except  in  the  capacity  of  citizens,  or  members  of  civil  society. 
As  moral  agentSj  we  are  accountable  to  another  and  higher  power. 
Human  government  cannot  fix  the  standard  of  moral  right  and 
wrong ;  and  it  should  not  even  attempt  to  enforce  conformity  to 
the  standard  established  by  the  Creator,  any  further  than  the  tem- 
poral welfare  of  society  requires.  Its  province  does  not  reach 
into  eternity,  but  ends  with  time.  This  attribute  of  human  power, 
which  may  be  called  its  worldiness,  depends  upon  the  obvious  con- 
sideration, that  there  can  be  no  such  thing  as  merit  or  demerit, 
without  the  liberty  of  choice.  We  cannot  be  good  or  bad  upon 
compulsion.  It  is  only  as  free  agents  that  we  can  deserve  praise 
or  blame.  Hence  we  must  be  careful  to  distinguish  between  moral 
right  and  wrong  and  legal  right  and  wrong.  Human  power  may 
determine  the  latter  ;  but  the  former  depends  upon  a  superhuman 
power. 

3.  They  should  be  revocable  at  pleasure,  by  the  people  who 
granted  them.  The  reason  is,  that  if  one  generation  could  bind 
its  successors  for  any  definite  period,  it  might,  on  the  same  prin- 
ciple, bind  them  for  ever ;  and  thus  make  slaves  of  all  posterity. 
Perpetual  powers  would  be  clearly  incompatible  with  liberty. 
Each  generation  must  have  the  option  of  dissenting  from  powers 
previously  conferred ;  and  then,  from  its  omission  to  dissent,  its 
continued  assent  may  be  presumed.  How  far  this  general  prin- 
ciple has  been  departed  from,  in  the  case  of  charters,  will  be  con- 
sidered hereafter. 

4.  The  system  must  be  founded  on  a  perfect  equality  of  rights. 
The  reason  is,  that  an  intelligent  people  would  consent  to  no  other 
arrangement.  Enjoying  this  equality  in  the  state  of  nature,  we 
cannot  doubt  that  they  would  insist  upon  retaining  it  under  the 
compact.  Sooner  than  voluntarily  disfranchise  themselves,  by 
yielding  up  rights  to  be  enjoyed  by  others  having  no  better  claim 
than  themselves,  they  would  undoubtedly  refuse  to  join  in  the 
compact. 

5.  It  must  be  agreed,  that  in  all  points  of  difference,  the  major* 
ity  shall  prevail.  This  would  be  a  matter  of  necessity.  Absolute 
unanimity  on  all  subjects  is  out  of  the  question.  Concession 
therefore  must  come  from  some  quarter,  or  compulsion  would 
follow.  If  resort  be  had  to  physical  force,  the  majority  must  of 
course  prevail ;  and  the  only  way  to  avoid  this  resort  would  be 
for  the  minority  to  submit  without  it.  This  would  be  the  more 
readily  agreed  to,  however,  for  another  reason,  there  is  always  a 
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fair  presumption,  that  of  two  sides  of  a  question,  that  side  on 
which  the  greatest  number  of  free  minds  concur,  is  the  right  side. 
This  indeed  may  not  always  be  true,  and  therefore  it  might  be 
expedient  to  provide,  that  certain  very  important  measures  should 
require  the  concurrence  of  something  more  than  a  bare  majority. 
But  still  it  must  obviously  be  a  preliminary  condition  to  the  first 
movement,  that  the  majority  shall  prevail. 

§  6.  Idea  of  a  ConBtitution.  Setting  out,  then,  with  the  position 
that  while  all  are  to  have  equal  rights,  yet  in  cases  of  difference 
of  opinion,  the  majority  are  to  prevail ;  the  question  would  now 
be,  who  shall  exercise  the  functions  of  government  ?  Or,  in  other 
words,  where  shall  the  supreme  power  or  sovereignty  of  the  com- 
munity be  lodged?  Since  all  power  belongs*  originally  to  the 
people  in  masSj  it  is  probable  that,  in  the  first  instance,  arrange- 
ments would  be  made  for  exercising  it  personally ;  each  member 
participating  equally  in  all  public  affairs.  This  would  constitute 
a  simple  democracy.  But  it  would  obviously  be  adapted  only  to  a 
small  and  compact  population.  When  the  people  should  become 
numerous  and  widely  diffused,  they  would  find  it  inconvenient,  if 
not  impracticable,  to  assemble  for  public  business,  as  often  as 
occasion  would  require ;  and  when  assembled,  there  would  be  too 
many  voices  to  act  with  energy  and  despatch.  These  considerations 
would  suggest  the  adoption  of  some  other  scheme.  And  since  we 
cannot  suppose  that  a  wise  people  would  consent  to  give  up  the 
Jundamental  doctrine,  that  all  power  belongs  of  right  to  them,  the 
problem  would  be  to  substitute  some  form  of  government,  which 
would  retain  this  great  democratic  principle,  and  at  the  same  time 
obviate  the  necessity  of  a  direct  participation  by  each  individual  in 
all  public  affairs.  This  could  only  be  done  by  adopting  the  prin- 
ciple of  representation^  whereby  one  person  would  be  authorized  to 
represent  or  act  for  any  given  number.  In  this  way,  the  system 
might  be  adapted  to  any  amount  of  population  or  extent  of  terri- 
tory ;  while  at  the  same  time,  tiie  great  body  of  the  people  could 
attend,  with  little  interruption,  to  their  private  affairs.  The  rep- 
resentativeSj  to  whom  authority  would  thus  be  delegated,  would  be 
the  servants  and  not  the  masters  of  their  constituents,  whose  will 
it  would  be  their  office  to  execute  ;  and  the  government  would 
now  be  changed  from  a  simple,  to  a  representative  democracy.  But 
since  representatives  ought  not  to  be  trusted  with  unlimited  dis- 
cretion, some  method  must  be  devised  for  defining  their  powers. 
And  as  it  would  be  difficult,  if  not  impossible,  to  give  them  special 
instructions  for  each  particular  occasion,  a  set  of  general  and 
permanent  instructions  would  be  provided  to  serve  for  all  occasions. 
And  this  is  what  we  understand  by  a  constitution.  In  other  words, 
a  constitution  is  a  written  expression  of  the  sovereign  will  of  the 
people,  in  relation  to  the  form  and  powers  of  government.  Pro- 
ceeding from  the  people  in  their  supreme  capacity,  as  the  highest 
earthly  power,  it  could  be  transcended  or  abrogated  by  them  only ; 
while  to  their  representatives,  it  would  be  a  supreme  and  inviolable 
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Uv.  In  framing  this  constitution,  one  of  the  leading  objects 
vould  manifestly  be,  to  define  witli  all  possible  accuracy  the  powers 
dt^logated  to  government.  This  might  be  done  by  enumeration, 
or  by  prohibition^  or  by  a  combination  of  both.  First,  all  the 
powers  to  be  exercised  might  be  specifically  enumerated ;  and  thus 
all  jvowors  not  specified,  would,  for  that  reason,  be  prohibited ;  be- 
cause the  grant  would  be  special,  and  the  prohibition  general.  But 
I1k>  diHiculty  of  this  method  would  be  to  make  an  enumeration  so 
{ViU  and  complete  as  to  reach  all  the  details  of  municipal  regulation. 
Agniu«  all  powers  not  to  be  exercised  might  be  specially  prohibited, 
ami  thus  all  powers  not  thus  prohibited,  would,  for  that  reason, 
W  oouferred ;  because  here  the  prohibition  would  be  special,  and 
Ihe  grant  general.  This  method  would  be  less  difficult  than  the 
othor^  liecause  there  are  fewer  things  to  be  prohibited,  than  to  be 
authoriiod.  And  the  manner  of  prohibition  might  be  twofold. 
8<mio  things  might  be  directly  prohibited,  by  declaring  in  so  many 
w^mhIs  that  they  shall  not  be  done ;  while  other  things  might  be 
iHyliri'cili^  prohibited,  by  a  declaration  of  certaia  fundamental 
rivrhts  of  the  people,  which  should  never  be  infracted.  But  after 
all,  aluiolute  certainty  could  scarcely  be  attained  in  either  way. 
Ami  oven  when  both  should  be  combined,  much,  probably,  would 
Mill  it)main  to  be  deduced  from  the  fundamental  doctrines  of  the 
*\H^iul  compact. 

§  7.  Checks  and  Balances.  The  definition  of  delegated  powers 
by  a  written  constitution,  would  thus  be  the  first  grand  movement 
towards  free  government.  But  as  yet,  there  would  only  be  a 
p>vornment  on  parchment.  To  give  directions  is  one  thing ;  to 
luHuro  obedience  is  a  very  different  thing.  These  powers  are  to  be 
t)Xorcised  by  men  over  men ;  and  it  would  be  necessary  to  take  all 
possible  precautions  to  secure  their  proper  administration.  The 
Iwu  principal  qualities  required  in  the  officers  of  government,  in 
oiHlor  to  insure  a  good  administration,  are  ability  and  fidelity. 
Accordingly  in  constructing  the  machinery  of  tlie  constitution,  all 
eflbrts  would  be  directed  to  these  two  points;  and  the  results 
would  constitute  what  are  denominated  the  checks  and  balances 
o(  the  government.  On  the  nice  adjustment  of  these,  the  experi- 
ment would  mainly  depend.  For  unless  delegates  can  be  pre- 
vented from  abusing  the  trust  committed  to  them,  a  representative 
government  would  be  little  better  than  a  despotism.  What,  then, 
are  the  safeguards  of  delegated  power  ?  Some  of  the  more  im- 
portant I  will  briefly  describe. 

1.  Mode  of  dedgnating  Cfficera.  Much  would  depend  upon  the 
mode  of  designating  the  public  functionaries.  They  should  not  be 
designated  by  lot^  because  this  would  render  their  fitness  a  mere 
matter  of  chance ;  and  the  only  other  method  which  suggests  itself, 
is  by  suffrage.  As  the  right  of  suffrage  would,  on  the  principle  of 
equality  before  mentioned,  be  universal^  every  individual  would 
thus  be  enabled  to  exercise  his  Judgment  as  to  the  qualifications  of 
the  candidates ;  and  we  may  reasonably  presume  that  the  best  men 
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would  thus  be  elected.  If  not,  it  would  be  the  fault  of  the  voters, 
aud  not  of  the  system.  Whether  the  voting  should  be  done  openly, 
by  oral  declaration,  or  secretly,  by  written  ballot,  would  be  a 
subordinate  question,  upon  which  fair  minds  might  reasonably 
differ,  and  which  I  shall  not  stop  to  discuss.(a) 

2.  Tenure  of  Office.  This  would  be  the  next  important  point. 
Office  should  not  be  made  hereditary j  for  the  same  reason  that  the 
first  incumbents  should  not  be  designated  by  lot ;  namely,  because 
this  would  render  fitness  a  mere  matter  of  chance ;  and  also  be- 
cause the  creation  of  a  privileged  order  or  aristocracp^  born  to  rights 
not  enjoyed  by  others,  would  conflict  with  the  principle  of  equal- 
ity. Should  it  then  be  for  life,  or  for  some  shorter  period  ?  This 
question  must  be  decided  upon  a  comparison  of  advantages.  On 
the  one  hand,  a  long  term  of  service  would  furnish  to  the  incum- 
bent the  strongest  motive  to  qualify  himself  well,  because  he  would 
hold  the  office  long ;  it  would  afford  opportunity  for  so  doing,  be- 
cause in  all  things  practice  makes  perfect ;  and  it  would  give  uni- 
formity and  stability  to  the  administration  of  government,  because 
the  same  men  would  be  likely  to  continue  the  same  policy.  But, 
on  the  other  hand,  a  short  term  would  afford  the  best  of  all  secu- 
rities for  fidelity,  because  it  would  allow  no  opportunity  for  any 
systematic  plan  of  encroachment ;  and  more  especially,  because  it 
would  render  the  responsibility  of  the  incumbent  to  his  constituents 
more  immediate  and  certain.  And,  therefore,  since  the  want  of 
fidelity  would  be  more  to  be  dreaded  than  the  want  of  ability,  be- 
cause the  consequences  would  be  more  pernicious,  a  comparatively 
short  term  of  service  would,  on  the  whole,  be  preferred,  as  a  gen- 
eral rule ;  subject,  however,  to  exceptions,  depending  upon  the 
nature  of  the  service. 

8.  Number  of  Officers.  This  would  be  another  important  mat- 
ter. If  all  power  should  be  delegated  to  a  single  person,  which 
would  constitute  a  simple  monarchy^  to  say  nothing  of  tlie  impossi- 
bility that  one  man  could  personally  manage  all  public  affistirs,  the 
liability  to  abuse  would  manifestly  be  greater,  than  where  several 
minds  were  required  to  concur.  And  on  the  other  hand,  if  the 
number  should  be  very  large,  their  movements  would  be  unwieldy, 
and  the  government  expensive.    A  medium  between  these  extremes 

(a)  The  rote  by  ballot  prevails  in  the  United  States,  except  in  Virginia,  Kentucky, 
and  Missouri,  where  the  viva  voce  mode  is  adhered  to.  It  is  the  mode  of  exercising 
the  right  of  suffrage  in  France  and  elsewhere  on  the  continent  of  Europe.  The  viva 
voce  mode  is  still  adhered  to  in  England,  against  repeated  attempts  in  Parliament  to 
substitute  the  ballot  for  it.  The  Romans  practised  tne  viva  voce  mode  till,  in  the  last 
half  of  the  second  century  before  Christ,  the  ballot  was  introduced. 

The  ballot  or  written  vote  has  now  been  introduced  in  the  English  elections  with 
modifications,  one  of  which  is  that  the  paper,  though  the  contents  are  unknown,  bears 
A  number,  which  is  also  affixed  to  the  strip  retained  by  the  voter,  so  that  in  case  of 
contest  each  man's  vote  can  be  ascertained.  This  does  awav  with  much  of  its  privacy, 
and  a  similar  device  has  lately  been  held  unconstitutional  in  Indiana  under  a  consti- 
tution requiring  all  voting  to  be  by  ballot.  There  the  Isw  required  the  inspector  to 
place  on  the  outside  of  each  ballot  the  same  number  that  was  put  to  the  voter's  name 
on  the  poll  book,  and  the  court  held  this  inconsistent  with  the  nature  of  a  ballot 
WUliams  V.  Stein,  8S  Ind.  9. 
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would  therefore  be  preferred ;  and  the  public  functionaries  would 
be  sufficiently  numerous  to  perform  the  public  service  well,  and  no 
more. 

4.  Division  of  Powers.  This  would  be  the  next  point  of  discus- 
sion. Sliould  all  delegated  power  be  concentrated  in  a  single  body 
of  men,  thus  constituting  a  simple  oligarchy;  or  should  it  be  distrib- 
uted among  different  bodies,  thus  constituting  a  mixed  government  f 
There  would  be  two  reasons  in  favor  of  distribution.  Firsty  the 
liability  to  abuse  would  be  less,  because  the  different  departments 
could  not  so  readily  cabal  together ;  and  secondly ^  the  distribution 
would  secure  that  increased  ability,  which,  in  all  human  affairs, 
results  from  a  division  of  labor,  lliesc  reasons  would  preponder- 
ate over  the  argument  derived  from  the  simplicity  of  a  single  body ; 
and  the  powers  of  government  would  be  distributed  among  distinct 
departments.  But  what  should  be  the  number  of  departments? 
This  would  be  determined  by  an  analysis  of  the  powers  to  be  dis- 
tributed. Since  no  wise  people  would  voluntarily  subject  them- 
selves to  the  transient  commands  of  any  set  of  men,  however 
instructed  and  controlled  by  a  constitution,  the  public  ftmctionaries 
would  be  required  to  govern  by  fixed  laws  ;  and  it  follows,  tliat  the 
aggregate  of  power  to  be  delegated,  would  be  that  which  is  neces- 
sary for  making  and  administering  a  system  of  laws,  founded  on 
the  constitution,  as  the  paramount  law.  This  admits  of  a  three- 
fold division,  according  to  the  functions  naturally  called  into  exer- 
cise. Firsts  the  laws  must  be  made  and  promulgated ;  and  the 
persons  designated  for  this  function,  would  constitute  the  legislative 
department.  Secondly ^  the  laws  thus  made  must  be  expounded  and 
applied  to  cases  as  they  should  arise  ;  and  the  persons  designated 
for  this  function,  would  constitute  the  judicial  department.  Thirdly^ 
the  laws  thus  made  and  adjudicated  upon,  must  be  carried  into 
execution,  and  the  persons  designated  for  this  function,  would 
constitute  the  executive  department.  Accordingly,  there  would  be 
a  primary  distribution  of  all  delegated  powers  among  three  dis- 
tinct departments,  the  legislative,  judicial,  and  executive. 

6.  Subdivision  of  Powers.  After  this  primary  division  of  powers, 
a  further  subdivision  might  advantageously  be  made.  The  first 
desideratum  would  be  a  system  of  laws  good  in  themselves^  inde- 
pendently of  their  administration.  This  would  depend  upon  the 
organization  of  the  legislative  department ;  and  here  the  object 
would  be,  to  insure  a  thorough  knowledge  of  the  wants  of  the 
community,  and  the  most  mature  deliberation  upon  the  measures 
proposed  for  supplying  those  wants.  Now,  all  others  things  being 
equal,  it  requires  no  argument  to  show  that  a  subdivision  of  the 
legislative  department  into  two  distinct  branches^  whose  independent 
concurrence  should  be  necessary  to  the  enactment  of  every  law, 
would  furnish  greater  assurance  of  salutary  legislation,  than  if  the 
legislative  power  were  all  concentrated  in  one  body.  Again,  the 
judicial  power  would,  in  like  manner,  admit  of  a  beneficial  subdi- 
vision.   It  is  obvious,  that  in  every  case  of  an  alleged  violation  of 
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law,  two  questions  are  submitted  to  judicial  cognizance.  First, 
what  are  the  facts  of  the  case?  Secondly,  the  facts  being  ascer- 
tained, what  is  the  law  applying  to  them  ?  These  questions  being 
entirely  distinct,  and  security  against  abuse  of  power  being  more 
important  than  simplicity  of  organization,  the  power  of  deciding 
these  two  questions,  instead  of  being  committed  to  the  same  per- 
sons, might  be  advantageously  divided  between  two  distinct  sets 
of  persons.  Thus  there  would  be  jurors  to  pronounce  upon  the 
facts,  and  judges  to  decide  upon  the  law.  Lastly,  in  regard  to 
the  executive  department,  althougli  it  must  comprehend  many 
individuals,  yet  as  the  nature  of  its  functions  requires  energy,  and 
despatch,  to  which  unity  is  essential,  this  would  be  a  sufficient 
reason  for  departing  from  tlie  principle  of  division,  and  vesting  the 
whole  executive  power  primarily  in  a  single  person.  He  must, 
however,  employ  many  subordinate  agents;  and  to  guard  this 
power  of  appointment  from  being  abused,  his  nominations  might 
be  made  to  require  the  confirmation  of  an  independent  body  of 
men,  before  taking  effect. 

6.  Constitutionality  of  Latcs.  In  addition  to  the  security  thus 
provided  that  the  laws  would  be  well  made  and  administered,  a 
further  safeguard  would  be  found  in  the  doctrine,  that  no  law 
would  be  valid  unless  conformable  to  the  constitution.  Although  the 
constitution  could  not  specify  in  detail  what  laws  should,  and  what 
laws  should  not  be  enacted,  yet  it  might  and  should  specify  certain 
fundamental  properties,  without  which  no  law  should  be  valid,  and 
these  should  serve  as  landmarks  in  legislation.  But  here  the 
question  would  arise,  who  is  to  decide  upon  the  constitutionality  of 
laws?  In  the  first  instance,  the  legislature  would  express  its 
opinion  by  enacting  the  law  in  question  ;  hence  it  must  of  course 
suppose  itself  not  to  liave  transcended  its  powers.  In  tlie  next 
place,  it  miglit  be  found  expedient,  for  this  and  other  purposes,  to 
require  the  assent  of  the  executive  to  the  consummation  of  the  law ; 
and  since  an  absolute  veto  might  be  dangerous,  the  executive  dis- 
cretion could  be  restricted  to  referring  an  objectionable  law  back  to 
the  legislature  ior  reconsideration.  But  still  there  would  be  wanted 
some  tribunal  to  settle  the  question  of  constitutionality  in  the  last 
resort,  whose  decision  should  be  final  and  conclusive ;  and  this 
tribunal  would  of  course  be  the  judiciary.  For  when  a  law  should 
come  before  this  department  for  adjudication,  its  constitutionality 
would  be  the  first  question  to  be  decided ;  since  if  it  were  uncon- 
stitutional it  would  not  be  a  law,  though  it  had  the  form  ;  and  it 
would  accordingly  be  declared  invalid. 

7.  Other  Safeguards.  The  safeguards  now  enumerated,  being 
provided  for  in  the  constitution,  would  form  the  principal  secu- 
rities for  good  government.  Some  minor  precautions  might  indeed 
be  taken,  by  so  regulating  the  coinpeiisation  of  officers,  as  to  re- 
move all  temptation  to  venality ;  by  so  securing  the  freedom  of 
speech  and  of  the  press,  that  their  conduct  should  be  constantly  open 
to  public  scrutiny  and  animadversion ;    and    by  providing  such 
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means  of  removal  from  office  by  impeachment  or  otherwise,  for 
official  misbehavior,  as  would  enable  an  unworthy  incumbent  to 
be  displaced,  even  before  his  term  of  service  expired.  But  without 
pursuing  this  course  of  inquiry  into  further  details,  suffice  it  to 
say,  that  when  all  this  complicated  machinery  should  be  put  into 
complete  operation,  the  community  thus  organized  would  consti- 
tute one  of  those  distinct  political  societies,  which  we  denominate 
a  Slate  or  Nation. 

§  8.  Idea  of  a  Federal  Government  And  now  for  the  purpose 
of  further  illustration,  let  us  suppose  several  States  or  Nations 
organized  in  a  similar  manner.  It  is  obvious  that  these  nations, 
however  unequal  in  numbers  or  resources,  would  be  entirely  equal 
in  their  political  rights.  Having  as  yet  contracted  no  mutual 
engagements  of  any  kind,  each  would  be  in  itself  completely 
sovereign  and  independent.  Their  relative  situation  as  nations, 
would  be  in  all  respects  analogous  to  that  of  individuals,  prior  to 
entering  into  the  social  compact.  There  being  no  common  power 
to  legislate  for  them,  their  reciprocal  rights  and  obligations  must 
at  first  be  deduced  solely  from  the  laws  of  nature  applied  to  them 
as  moral  beings.  In  process  of  time,  however,  the  principles  of 
natural  law,  deduced  from  reason  and  revelation,  and  applied  to 
cases  as  they  should  arise,  would  acquire  the  additional  force  of 
custom  and  usage,  and  in  this  way  a  system  of  rules  for  the  govern- 
ment of  national  intercourse  would  be  gradually  formed,  and  would 
constitute  their  jus  gentium  or  law  of  Nations,  In  addition  to 
which,  they  might  also  enter  into  mutual  engagements,  under  the 
name  of  compacts  or  treaties^  and  thus  superadd  their  own  positive 
stipulations  to  the  moral  and  conventional  code  before  mentioned. 
But  howsoever  complete  might  be  the  code  of  international  law 
thus  slowly  matured,  there  would  be  no  common  judicial  or  execu- 
tive power;  and  consequently  the  due  observance  of  the  laws  thus 
acknowledged,  must  depend  solely  upon  good  faith.  Each  nation 
would  still  remain  the  exclusive  judge  of  its  own  rights  and  duties ; 
and  in  case  of  controversy,  there  being  no  common  interpreter  or 
umpire,  with  power  to  enforce  his  decisions,  the  only  alternative 
would  be  war  or  submission.  The  weaker  nation  would  thus  lie 
at  the  mercy  of  the  stronger,  and  right  would  be  compelled  to 
surrender  to  might.  This  state  of  things  must  continue  so  long  as 
these  nations  should  remain  entirely  distinct.  Peace  would  thus 
be  burdened  with  preparations  for  war,  and  war  would  bring  on  a 
train  of  evils  which  no  words  can  adequately  describe.  These 
contiguous  nations,  therefore,  would  have  almost  the  same  motives 
for  forming  a  common  government,  as  individuals  have  for  enter- 
ing into  the  social  compact.  And  now  the  problem  would  be,  to 
construct  a  government  adapted  to  the  end  proposed.  On  the  one 
hand,  a  mere  league  or  alliance^  binding  the  several  States  only 
in  their  collective  capacities,  and  not  operatmg  upon  individuals, 
would  harttty  deserve  the  name  of  a  government,  since  it  would 
want  the^quisite  strength  and  efficiency.    Reliance  must  still  be 
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had  upon  the  good  faith  of  the  members ;  since,  if  they  should 
refuse  to  comply  with  tlie  terms  of  the  league,  there  would  be  up 
means  of  compulsion.  Such  a  feeble  union,  therefore,  would  soon 
be  dismembered.  And  on  the  other  hand,  an  absolute  consoli- 
dation  of  all  the  States  into  one,  by  completely  annihilating  their 
separate  governments,  and  extending  one  universal  government 
over  the  whole,  would  not  be  agreed  to,  because  the  people  of  the 
several  States  would  naturally  cling  with  fondness  to  their  own 
particular  governments;  and  also  because  such  an  arrangement, 
eten  if  assented  to,  would  be  scarcely  practicable,  on  account  of 
the  vast  extent  to  which  it  would  thus  be  necessary  to  carry  the 
details  of  municipal  regulation.  For  these  reasons,  a  medium 
between  a  league  and  a  consolidated  government  would  probably 
be  preferred ;  and  this  would  be  a  federal  government^  in  the  strict 
sense  of  these  words.  The  grand  design  of  this  government 
would  be  to  unite  the  people  of  the  several  States  into  one  nation 
for  national  purposes  only  ;  and  accordingly  for  all  municipal  pur- 
poses^ each  State  would  still  retain  its  former  government,  divested, 
however,  of  the  attributes  of  complete  national  sovereignty.  The 
powers  conferred  upon  the  federal  government  would  extend  to  no 
other  objects  than  these  of  the  most  public  and  general  concern  to  all 
the  members  of  the  confederacy ;  and  these  powers  would  be  care- 
fully defined  by  2^  federal  constitution;  while  all  other  powers  would 
of  course  be  reserved  to  the  State  governments,  or  to  the  people. 
With  these  qualifications,  the  structure  of  the  federal  government 
in  all  its  departments,  would  resemble  that  of  the  State  govern- 
ment already  described :  and  consequently  tlie  particulars  need 
not  now  be  repeated.  Suffice  it  to  say,  that  each  citizen  would 
now  owe  obedience  to  two  distinct  governments,  one  national  and 
the  other  municipal;  and  political  organization  would  thus  have 
reached  the  furthest  limits  to  which  it  has  yet  been  carried. 

§  9.  Legal  SanctionB.  (a)  This  outline,  however,  would  be  in- 
complete, if  I  should  dismiss  it  without  adverting,  for  a  moment, 
to  the  sanctions  of  law.  By  sanction  is  here  meant  the  induce- 
ment or  motive  to  obedience.  Legal  sanctions  consist  in  the  pro- 
spective pains  or  pleasures  consequent  upon  violating  or  conforming 
to  the  laws.  No  doubt,  the  citizens  of  a  free  government  are 
under  a  moral  obligation  to  obey  the  laws  on  the  principle  of 
consent;  but  it  is  unnecessary  to  discuss  this  question,  because 
obedience  is  not  left  to  a  sense  of  duty.  If  laws  were  merely 
recommended  to  the  observance  of  the  citizens  as  a  system  of  salu- 
tary rules,  and  then  left  to  invite  obedience  or  not,  according  as 
their  intrinsic  importance  should  be  felt,  they  would  be  in  a  great 
measure  nugatory.  The  social  compact  would  add  little  or  nothing 
to  the  restraints  of  a  state  of  nature.  In  order,  then,  to  give  the 
laws  a  requisite  efficiency,  there  must  be  sometliing  more  than  a 
moral  sanction  ;  and,  accordingly,  there  is  annexed  to  every  law  a 

(a)  See  1  Hoffman's  Legal  Oatlines,  279. 
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direct  sanction,  which  consists  in  this,  that  when  a  violation  is 
judicially  ascertained,  the  legal  consequences  will  be  enforced  by 
the  whole  power  of  the  community.  Legal  sanctions,  however, 
are  of  two  kinds,  civil  and  penal.  When  the  injury  which  would 
result  from  the  violation  of  a  law,  is  such  that  it  can  be  redressed 
by  a  mere  compensation  or  restitution  to  the  party  injured,  it  is 
deemed  sufficient  to  compel  the  aggressor  to  render  this  kind  of 
satisfaction.  And  this  is  the  case  with  respect  to  a  large  proportion 
of  all  the  injuries,  whether  to  the  person  or  to  properly^  which  take 
place  in  society.  Such  injuries  are  denominated  civil;  and  th*e 
sanction  of  the  laws  made  to  prevent  or  redress  them,  consists  in 
the  pledge  of  the  public  faith,  that  if  the  injured  party  take  the 
proper  steps  to  obtain  redress,  it  will  be  enforced  by  the  public  arm. 
But  there  are  other  injuries,  both  to  the  person  and  to  property^  of 
so  atrocious  a  character,  that  either  they  do  not  admit  of  any  thing 
like  compensation,  or,  for  other  reasons,  the  welfare  of  society  re- 
quires a  more  efficient  sanction,  in  order  to  prevent  them.  Such 
injuries  are  denominated  crimes^  offences^  or  misdemeanors.  And  to 
guard  against  them,  in  addition  to  the  enforcement  of  restitution, 
where  the  case  admits  of  it,  the  laws  provide  a  penalty  or  punish- 
ment^ in  the  case  of  transgression  ;  which  penalty  or  punishment  is 
proportioned,  not  so  much  to  the  actual  injury  sustained  in  each 
particular  case,  as  to  the  necessity  of  preventing  a  repetition  of 
the  act.  Such,  then,  are  the  civil  and  penal  sanctions  which  give 
efficacy  to  municipal  laws.  By  entering  into  the  social  compact, 
the  citizen  has  renounced  the  right  of  taking  redress  for  injuries 
into  his  own  hands ;  and  in  return  for  this,  society  has  given  him  its 
pledge  to  redress  them  for  him.  Instead,  tlierefore,  of  relying  upon 
his  own  individual  strength,  as  in  a  state  of  nature,  every  member 
of  society  may  command,  if  necessary,  the  whole  strength  of  that 
society  to  prevent  or  redress  his  wrongs. 

For  the  sake  of  simplicity,  I  have  presented  this  outline  of  polit- 
ical organization  hypothetically ;  but  I  have,  in  fact,  described  the 
precise  system  under  whicli  it  is  our  happiness  to  live ;  and  I  trust 
that  this  method  of  exhibiting  it,  while  it  traces  government  in 
general  up  to  its  elementary  principles,  will,  at  the  same  time, 
have  the  effect  of  demonstrating  the  entire  conformity  of  our 
government  to  tlie  principles  of  enlightened  reason,  as  applied  to 
the  free  nature  of  man.  We  did  not,  indeed,  pass  through  the 
exact  gradations  I  have  supposed ;  and,  probably,  no  nation  has. 
But  the  consummation  of  our  system  is  precisely  such  as  I  have 
endeavored  to  sketch  ;  this  will  be  abundantly  proved  in  the 
sequel.  In  the  mean  time,  it  is  sufficient  to  say,  that  when  the 
British  colonies  in  America  declared  their  independence,  they  may 
be  considered  as  returning  for  a  moment  to  that  state  of  nature  to 
which  I  have  referred.  The  people  of  each  colony  then  established 
by  general  consent  an  independent  State  government ;  and,  after- 
wards, the  people  of  all  the  States  became  united,  by  like  consent, 
under  one   federal  government:   so  that,  at  this   moment,  the 
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United  States  exhibit  a  complete  picture  of  that  political  organ- 
ization of  which  I  have  only  traced  a  very  general  and  imperfect 
outline. 


LECTURE  III. 

HISTORICAL  SUMMARY. 

§  10.  Title  of  Great  BritaixL  (a)  In  the  preceding  lecture,  I 
presented  a  hypothetical  outline  of  the  organization  of  civil  society. 
I  shall  now  ofter  a  brief  historical  outline  of  tlie  actual  organiza- 
tion of  our  American  society.  Prior  to  the  year  1492,  this  entire 
continent  was  in  the  exclusive  possession  of  an  uncivilized  race  of 
men  called  Indians  or  Aborigines^  who  had  occupied  it  from  time 
immemorial.  Had  the  character  of  their  occupancy  been  the 
same  as  that  of  civilized  men,  it  is  obvious  that  the  Europeans 
could  have  obtained  their  title  only  hy  purchase  or  conquest;  (6) 
since  the  right  of  discovery  can  manifestly  attach  only  to  unoccu- 
pied territory.  But  the  occupancy  of  the  Indians,  who  subsisted 
chiefly  by  hunting,  was  considered,  by  the  various  discovering 
nations,  to  be  of  too  vague  and  undefined  a  character  to  confer 
an  exclusive  right  to  the  vast  regions  over  which  they  habitually 
roamed.  The  civilians  of  that  day  maintained  the  doctrine  — 
whether  correctly  or  not,  I  shall  not  stop  to  inquire  —  that  it 
never  could  have  been  the  design  of  the  Creator  that  a  few  thou- 
sand savages  should  monopolize  for  hunting-grounds  an  extent 
of  territory  which,  under  the  cultivation  of  civilized  men,  might 
be  made  to  support  perhaps  ten  times  as  many  millions ;  and, 
accordingly,  the  European  nations  founded  their  respective  claims 
upon  the  right  of  discovery.  On  this  ground,  tlic  greater  part  of 
what  is  now  the  territory  of  the  United  States  fell  to  the  share  of 

(a)  See  the  tenth  lecture  of  Kent ;  1  Story,  Const.  ;  MarshaU's  Life  of  "Washington  ; 
Bancroft's  History  of  the  United  States  ;  Pitkin's  History  of  the  United  States  ;  Cur- 
tis's  History  of  the  Constitution. 

The  American  doctrine  on  the  subject  of  Indinn  title  is  briefly  this  :  The  Indians 
have  no  fee  in  the  lands  they  occupy.  The  fee  is  in  the  government.  They  cannot 
of  course  alien  them  either  to  nations  or  individuals,  the  exclusive  right  of  pre-emption 
being  in  the  government.  Yet  they  have  a  qualified  right  of  occujmncy  which  can 
only  be  extinguished  by  treaty,  and  upon  fair  compensation  ;  until  which  they  are  en- 
titled to  be  protected  in  their  possession.  See  the  thinl  article  of  the  Ordinance  of 
1787  ;  Vattel,  chap.  1,§  81,  209  ;  3  Kent.  Com.  386  ;  1  Story,  Const.  §  7,  163  ;  John- 
son V,  Mcintosh,  8  Wheat.  543  ;  Jackson  v.  Hudson,  3  Johns.  375;  Cherokees  v,  Geor- 
ma,  5  Pet.  1  ;  Worcester  p.  Georgia,  6  Pet.  515  ;  Clark  v.  Smith,  13  Pet.  195  ;  Chaffee  v. 
Garrett,  6  Ohio,  421.  -{Beecher  v.  Wetherby,  5  Otto,  517.  As  said  in  United  States  r. 
Cook,  19  Wall.  591,  they  are  life  tenants  and  cannot  cut  timber  except  for  improvement, 
for  that  is  waste.  V  It  will  thus  be  seen  that  all  valid  individual  title  must  be  traced 
to  some  one  of  tne  governments  for  whom  the  discoveries  were  made,  or  who  claim 
title  under  them.  See  8  Kent,  Com.  377  ;  Jackson  v.  Ingraham,  4  Johns.  16  ;  Jackson 
V.  Waters,  12  Johns.  365. 

(b)  There  is  an  interesting  discussion  of  the  rights  gained  by  a  nation  by  conquest 
in  the  United  States  «.  Repentigny,  5  Wallace,  211. 
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Great  Britain  by  virtue  of  the  expedition  of  John  Cabot,  who,  in 
1495,  under  the  auspices  of  Henry  the  Seventh,  sailed  along  the 
eastern  coast,  from  the  56th  to  the  38th  degree  of  north  latitude ; 
and  thereupon  claimed  for  his  sovereign  the  whole  vast  region  from 
the  Gulf  of  Mexico  to  the  Northern  Ocean,  and  from  the  Atlantic 
to  the  Pacific.  It  turned  out  that  France  and  Spain  had  superior 
titles  to  some  portions  of  this  domain  ;  but  for  the  rest  the  claim 
of  Great  Britain  was  acquiesced  in.  No  successful  attempt,  how- 
ever, was  made  to  establish  colonies  here  until  1606,  when  James 
the  First  granted  a  charter  to  certain  of  his  subjects,  which  laid 
the  foundation  of  the  colonies  of  Virginia  and  Massachusetts. 
From  this  period  other  colonies  were  successively  established 
along  the  whole  eastern  coast,  —  the  last  being  that  of  Georgia, 
in  1732. 

§  11.  The  Revolution.  The  colonies  were  now  thirteen  in  num- 
ber ;  and  though  distinguished  by  their  original  organization  into 
provincial^  proprietary^  and  charter  governments,  they  did  not 
differ  very  essentially  from  each  other  in  their  relations  to  the 
mother  country,  (a)  As  British  subjects  they  all  brought  from 
the  mother  country  the  laws  and  institutions  adapted  to  their 
condition.  They  all  had  local  legislatures  also ;  but  being  depend- 
ent colonies^  and  not  independent  States,  they  could  make  no  laws 
repugnant  to  those  of  Parliament.  The  exact  limits,  however,  of 
colonial  dependency  were  never  very  precisely  ascertained ;  and 
claims  to  supremacy  asserted  beyond  the  Atlantic  were  often 
rejected  here.  At  length  Parliament,  by  way  of  preamble  to  one 
of  its  acts,  asserted  the  unqualified  right  to  bind  the  colonies  in 
all  cases  whatsoever.  But  the  colonies,  while  they  admitted  the 
general  authority  of  Parliament,  most  resolutely  denied  it  in  the 
case  of  taxation.  They  held  it  to  be  a  fundamental  principle  of 
British  law  that  taxation  and  representation  go  together;  and, 
since  they  were  not  represented  in  Parliament,  they  could  not  be 
taxed  by  Parliament.  And  the  controversy  which  began  upon 
this  question  ended  in  ,the  revolution  which  established  our  inde- 
pendence. But  in  order  that  three  millions  of  people  might  resist, 
with  any  hope  of  success,  a  power  upon  whose  dominions  the  sun 
never  sets,  it  was  necessary  that  they  should  act  in  perfect  unison. 
The  idea  of  co-operation  had  already  been  rendered  familiar  to 
the  colonies  by  the  New  England  alliance,  in  1643,  for  protection 
against  the  Indians ;  by  a  convention  at  Albany,  in  1764,  to  dis- 
cuss a  plan  of  union  against  the  French  and  Indians ;  and  by  a 
congress  of  nine  colonies  at  New  York  in  1765,  to  declare  tho 
rights  of  the  colonies  with  reference  to  the  mother  country ;  but 
as  yet  there  was  nothing  like  a  permanent  and  efficient  union. 
When,  however,  the  determination  to  resist  was  unalterably  taken, 
the  first  step  was  to  form  a  revolutionary  league.    Accordingly,  in 

(a)  For  the  distingni»hing  features  of  these  several  forms  of  Colonial  Govemment 
see  1  Story,  Const  §  1-197. 
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1774,  the  people  of  all  the  colonies  elected  delegates  to  represent 
them  in  a  general  Congress^  {a)  which,  from  its  universality,  was 
dignified  with  the  name  of  Continental ;  and  which  was  the  com- 
mencement of  that  glorious  Union  which  we  now  enjoy.  Passing 
over  the  earlier  acts  of  this  Continental  Congress,  the  mind 
hastens  at  once  to  that  sublime  manifesto  of  the  4th  of  July,  1776, 
which  fixes  the  birthday  of  our  national  existence.  Upon  the 
merits  of  the  Declaration  of  Independence^  (b)  the  highest  terms 
of  panegyric  might  be  exhausted  without  extravagance ;  but  this 
is  not  the  proper  occasion.  The  effect  of  declaring  the  "  United 
Colonies  "  to  be  "  free  and  independent  States  "  was  to  make  them 
so.  For  although  it  was  not  until  the  treaty  of  peace  ratified  on 
the  15th  of  April,  1783,  that  Great  Britain  "  acknowledged  the 
thirteen  States  to  be  free,  sovereign,  and  independent,"  yet  we 
universally  regard  the  declaration  and  not  the  recognition  of  our 
independence  as  our  true  national  era.  From  that  moment,  in  the 
language  of  that  instrument,  "  all  political  connection "  between 
the  colonies  and  the  mother  country  was  "  totally  dissolved ; " 
and  from  dependent  colonies  they  rose  at  once  to  the  rank  of 
independent  States.  But  how  far  was  this  independence  to  ex- 
tend ?  Were  the  States  to  be  independent  of  each  other,  as  well 
as  of  Great  Britain  ?  This  was  now  an  open  question ;  for  as  yet 
there  was  no  formal  instrument  of  union.  The  bond  of  common 
danger  would  hold  them  together  until  the  revolution  should  be 
consummated;  but  then  it  would  be  at  their  option  to  remain 
united  or  not.  In  a  word,  by  dissolving  their  connection  with 
Great  Britain,  they  so  far  placed  themselves  in  a  state  of  nature 

(a)  For  an  account  of  the  organization  and  doings  of  tliis  Congress,  see  1  Story, 
Const  §  198-206;  1  Pitkin  s  Hist.  U.  S.  clian.  8  and  9,  ])age.s  282-383.  It  was  called 
on  the  recommendation  of  Massachusetts,  and  assembled  at  Philadelphia  on  the  5th  of 
September,  1774.  All  the  colonies  were  represented  except  Georgia,  which  came  in 
the  next  year.  They  sat  with  closed  doors,  and  each  colony  had  one  vote.  One  of 
their  first  acts  was  to  adopt  a  declaration  of  lights.  1  Pitkiu,  285.  The  members  also 
unanimously  signed  an  agreement  for  non-intercourse,  to  which  they  pledged  them> 
selves  and  their  constituents,  "  under  the  sacred  ties  of  virtue,  honor,  and  love  of  their 
country  '*  —  id.  289.  They  then  prepared  an  address  to  the  people  of  Great  Britain  — 
id.  291  ;  another  to  the  king  —  id.  293;  and  another  to  their  constituents  —  id.  297. 
It  was  of  this  Congress,  and  of  these  their  doings,  that  Lord  Chatham  said  :  "  For 
gjenuine  sagacity,  for  singular  moderation,  for  solid  wisdom,  manly  spirit,  sublime  sen- 
timents, and  simplicity  of  language,  for  everything  respectable  and  honorable,  the  Con- 
gress of  Philadelphia  shine  unrivalled.  This  wise  jieople  sneak  out.  They  do  not  hold 
the  language  of  slaves  ;  they  tell  you  what  they  mean.  They  do  not  ask  you  to  repeal 
your  laws  as  a  favor,  they  claim  it  as  a  right "  —  icL  309." 

(6)  On  the  10th  of  May,  1776,  Congress  had  adopted  a  significant  resolution 
reported  by  Mr.^  Adams,  recommending  to  all  the  colonies  which  had  not  already 
established  governments  for  themselves  to  do  so  without  delay.  The  resolution  for 
independence  was  moved  by  Mr.  Lee,  of  Virginia,  on  the  7th  of  June,  The  committee 
wppomted  to  prepare  the  Declaration  consisted  of  Messrs.  Jefferson,  Adams,  Frank- 
lin, Sherman,  and  Livingston.  It  was  drawn  up  by  Mr.  Jefferson,  approved  by  the 
committee,  and  reported  to  Concress  on  the  28th  of  June.  For  a  brief  sketch  of  the 
debates  by  Mr.  Jefferson,  see  Mad.  Pap.  9  ;  and  for  the  original  draft  of  the  Declaration, 
with  the  alterations  made  by  Congress,  see  id.  19.  For  a  further  account  see  1  Story, 
Const  §  205 ;  1  Pitkin's  Hist  U.  S.  chap.  9,  pages  360-370.  The  most  important 
alteration  made  by  Congress  was  to  strike  out  the  entire  clause  reprobating  the  slave- 
trade.    Mad.  Pap.  24. 
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that  they  Could  enter  into  whatsoever  kind  of  social  compact 
should  be  most  agreeable,  (a)  But,  fortunately,  this  momentous 
question  was  settled  before  the  common  danger  was  removed. 
For  on  the  15th  of  November,  1777,  the  Continental  Congress, 
after  long  debate,  agreed  upon  the  Articles  of  Corfederation,  (6) 
and  recommended  them  to  the  States  for  ratification.  So  great, 
however,  was  the  opposition  that  the  ratification  was  not  effected 
until  the  1st  of  March,  1781.  This  formed  the  second  stage  in 
the  progress  of  our  Union.  And  without  attempting  a  particular 
analysis  of  these  "  Articles,"  I  will  refer  to  some  of  their  leading 
characteristics.  The  union  thereby  created,  though  declared  to 
he  jperpetiuilj  was  professedly  nothing  but  a  league^  having  for  its 
object,  "  the  common  defence  and  gene^'al  welfare."  In  Congress, 
the  States  were  represented  equally^  each  having  one  vote.  The 
subjects  of  jurisdiction  were  enumerated,  and  the  determinations 
of  Congress  were  declared  to  bo  binding  on  the  States.  There 
was,  however,  no  regular  Judieiari/y  and  nothing  resembling  an 
executive^  except  a  "  committee  of  the  States,"  to  act  during  the 
recess  of  Congress.  The  radical  defect,  therefore,  was  the  total 
want  of  power  to  execute  what  Congress  might  direct.  The  acts 
of  Congress  were  not  laws^  as  we  understand  the  term,  but 
merely  ordinances  or  requisitions  operating  upon  the  States,  in 
their  collective  capacities,  and  not  upon  individuals.  Obedience 
depended  solely  upon  the  good  faith  of  the  States,  and  was  often 
refused  with  impunity.  The  consequence  was  that  the  moment 
peace  took  off  die  pressure  of  a  common  danger  the  Union  was 

(a)  I  am  aware  that  this  has  always  been  a  disputed  point  There  certainly  was 
a  national  government  dc  facto  from  the  first  meeting  of  the  Continental  Congress. 
And  it  is  equaUy  true  that  the  Declaration  of  Independence  was  not  the  act  of  each 
colony  separately,  but  of  all  uuited.  Still,  I  think  it  clear  that  nothing  more  than  a 
temporary  union,  dissoluble  at  the  option  of  the  States,  can  be  considered  as  existing 
prior  to  the  Articles  of  Confederation.    But  see  1  Story,  Const.  §  207-217. 

(h)  A  plan  of  confederation  had  been  submitted  by  Dr.  Franklin,  on  the  21st  of 
July,  1776,  but  was  not  acted  upon.  On  the  11th  of  June,  1776,  durin?  the  discus- 
sion of  the  question  of  independence,  a  committee  of  one  from  eacn  State  was 
appointed  to  prepare  a  plan.  They  reported,  through  Mr.  Dickinson,  on  the  12th  of 
July,  1776.  Their  plan  was  debated  and  amended  from  time  to  time  until  the  15th 
of  November,  1777,  when  it  was  adopted  by  Congress.  Mad.  Pap.  688-9  ;  1  Stoiy, 
Const.  §  218-228  ;  2  Pitkin's  Hist.  U.  S.  chap.  11,  pages  9-19.  Of  the  debates  on 
these  Articles,  we  have  no  full  report.  Mr.  Jefferson  has  jireserved  a  sketch  of  the 
debate  on  the  quotas  of  contribution  among  the  States,  and  also  on  the  equality  of 
votes  in  Congress.  Mad.  Pap.  27-89.  The  Articles  were  submitted  to  the  legislatures 
of  the  States  for  approval,  in  which  case,  they  were  to  authorize  their  delegates  in 
Congress  to  ratify  them  by  signature.  Much  opposition  was  made  in  all  the  States, 
and  the  rati6cation,  commenced  on  the  9th  of  July,  1778,  was  not  completed  until 
the  Ist  of  March,  1781.  The  last  three  ratifications  were,  by  New  Jersey  on  the  25tli 
of  November,  1778,  by  Delaware  on  the  22d  of  February,  1779,  and  by  Maryland  on 
the  Ist  of  March,  1781.  The  principal  reason  for  this  long  delay  was  the  claim  made 
by  some  of  the  States  to  the  vacant  Western  lands.  And  it  is  probable  that  Maryland 
never  would  have  come  into  the  Union,  if  this  obstacle  had  not  been  removed  by  the 
relinquishment  of  these  claims.  1  Story,  Const.  §  226-228  ;  2  Pitkin's  Hist.  U.  8. 
chap.  11,  pages  19-36.  For  a  very  clear  analysis  of  these  Articles,  see  1  Story,  Const. 
§  229-242.  For  a  full  exposition  of  the  defects  of  this  system,  and  a  vivid  description 
of  the  state  of  anarchv  and  despoiidencyto  which  the  country  was  reduced  by  it,  see 
1  Story,  Const  §  243-'271 ;  2  Marshall's  Washington,  chap.  4,  pages  94-125  ;  2  Pitkin's 
Hist  tJ.  S.  chap.  16,  pages  214-223. 
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found  to  be  too  feeble  to  answer  its  design ;  and  every  day  in- 
creased the  prospect  of  a  fatal  dismemberment. 

§  12.  Formation  of  the  Federal  Conatitation.  (a)  In  this  state 
of  things,  a  universal  feeling  of  danger  turned  the  thoughts  of  all 
patriots  towards  the  establishment  of  a  more  perfect  union.    In 

(a)  The  conyeotion  at  Annapolis  was  called  for  commercial  purposes.  The  States 
represented  were,  Virginia,  Delaware,  Pennsylvania,  New  Jersey,  and  New  York. 
For  the  report  of  their  proceedings,  see  Mad.  rap.  698.  Its  most  important  feature  is 
the  recommendation  of  a  general  convention  to  meet  at  Philadelphia,  for  the  purpose 
of  revising  the  Articles  of  Confederation.  The  day  assigned  was  May  14,  1/87.  A 
quorum  of  seven  States  did  not  appear  until  the  25th  of  May,  when  the  convention 
was  organized  by  the  unanimous  election  of  Washington  for  president.  —  Mad.  Pap. 
721,  722.  New  Hampshire  was  not  represented  until  the  23d  of  July,  and  Rhode 
Island  refused  to  take  any  part.  The  convention  deliberated  with  closed  doors.  The 
yeas  and  nays  could  not  be  demanded.  None  but  a  member  could  inspect  the 
journal,  and  ne  could  not  take  a  copy  from  it  without  leave.  Nor  could  anything 
spoken  in  the  house  be  published  or  communicated  without  leave.  But  the  most 
important  rule  of  all  was,  that  the  voting  should  be  by  States.  That  this  should  have 
been  assented  to  without  debate  by  the  large  States  is  a  fact  strikingly  illustrative 
of  the  conciliatory  temper  with  which  those  ffreat  men  commenced  their  task  —  id. 
724-8.  On  the  29th  of  May  the  business  of  the  convention  was  opened  by  Mr.  Ran- 
dolph, of  Virginia,  who  ofijered  a  series  of  resolutions  agreed  upon  by  his  delega- 
tion which  formed  the  groundwork  of  future  debate  —  id.  728-35.  Mr.  C.  Pinckuey, 
of  South  Carolina,  submitted  a  plan,  but  it  was  not  acted  u[K>n  —  id.  735.  Mr. 
Hamilton,  of  New  York,  prepared  a  plan,  but  did  not  submit  it  —  id.  App.  No.  5. 
The  debate  proceeded  in  committee  of  the  whole,  upon  Mr.  Randolph's  resolutions, 
until  the  13th  of  June,  when  nineteen  were  reported  to  the  house —  id.  848.  At  this 
^int,  Mr.  Patterson,  of  New  Jersey,  brought  forward  what  was  called  the  federal 
vlan,  proposing  merely  to  amend  the  Articles  of  Confe^ieitition  by  adding  new  powers, 
but  not  to  alter  the  basis  of  that  system  —  id.  863.  Both  plans  were  referred  to  the 
conmaittee  of  the  whole,  and  after  a  warm  debate,  calliug  out  a  very  full  expression 
of  opinion  upon  the  merits  of  the  two  systems,  the  national  plan  of  Mr.  Randolph 
prevailed  by  a  vote  of  seven  to  three  —  id.  904.  The  debate  proceeded  in  the  house 
until  the  26th  of  July,  when  the  resolutions  thus  far  agreed  upon  were  referred  to  a 
committee  of  detail,  consisting  of  five  members,  who  were  to  incorporate  them  into  a 
constitution — id.  1220.  The  convention  then  adjourned  to  the  6th  of  August,  when 
the  committee  of  detail  reported  a  constitution  —  id.  1226.  This  was  discussed, 
section  by  section,  until  the  8th  of  September,  when  the  whole  was  referred  to  a 
eommUtee  of  style,  consisting  of  five  members,  to  revise  aud  arrange  what  had  now  been 
agreed  to  —  id.  1532.  This  committee,  on  the  12th  of  Septemlxjr,  reported  the 
constitution  nearly  in  its  present  shai)e,  together  with  a  letter  to  accompany  it  —  id. 
1543-61.  Alterations  and  additions  were  proposed  and  discussed  until  the  15th  of 
September,  when  the  constitution  was  agreed  to  and  engrossed  by  a  lumnimous  vote 
—  id.  1595.  Only  one  alteration  was  afterwai-ds  made,  which  was  to  change  the 
ratio  of  representation  from  forty  to  thirty  thousand.  Washington  expressed  himself 
in  favor  of  this  change,  and  this  was  the  only  time  he  took  any  part  in  the  discus- 
sions—  id.  1599.  On  the  17tli  of  September  the  closing  scene  took  place.  Great 
efforts  were  made  to  procure  a  unanimous  signature  by  every  member  —  id.  1596- 
1603.  Of  the  fifty-five  members,  only  forty-two  were  then  present ;  and  of  these, 
thirty-nine  did  sign  it.  Messrs.  Randolph,  Mason,  and  Gerry  alone  ix'fused  —  id. 
1623-4.  The  journal  and  other  pajiers  of  the  convention  were  then  <leposited  in  the 
hands  of  the  president,  to  be  kept  by  him  subject  to  the  onler  of  Congrt'^,  if  ever 
formed  under  the  constitution  —  id.  1604-5.  By  onler  of  Congress  this  journal  was 
published  in  1821.  But  the  only  complete  historv  of  the  doings  of  the  convention  is 
to  be  found  in  the  Madison  Papers,  published  by  onler  of  Congress,  in  1840,  from 
pages  721  to  1624,  inclusive.  For  the  circumstances  under  which  this  report  of  the 
debates  was  made,  see  |)ages  716-719.  A  very  succinct  account  of  the  doings  of  this 
convention  may  be  found  in  2  Pitkin's  Hist.  U.  S.  chap.  18,  pages  224-263.  The 
Madison  Papers  now  make  up  the  fifth  volume  of  fllliott's  Debates  on  the  Adoption 
of  the  Federal  Constitution,  —  a  compilation  which,  besides  the  debates  in  the  con- 
yention  and  in  the  States,  contains  other  very  important  documents  illustrative  of  the 
constitution.     Published  by  Lippiucott  and  Co.,  Philadelphia,  1859. 
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1786,  at  the  instance  of  Virginia,  a  convention  of  five  States  as- 
sembled at  Annapolis,  and,  among  other  things,  recommended  a 
general  convention  to  amend  the  Articles  of  Confederation.  Con- 
gress afterwards  made  a  similar  recommendation.  The  result 
was  that  on  the  14th  of  May,  1787,  a  convention  of  delegates  ap- 
pointed by  the  legislatures  of  all  the  States  except  Rhode  Island, 
assembled  at  Philadelphia.  It  was  obviously  impracticable  to 
amend  the  articles  of  Confederation  so  as  to  answer  the  purpose, 
because  the  evil  to  be  cured  lay  at  their  very  foundation.  Some- 
thing more  than  a  league  was  necessary.  Accordingly  the  con- 
vention gave  up  this  project  and  proceeded  to  provide  a  substitute. 
The  result  was  our  present  "  Constitution  of  the  United  States," 
which  was  signed  by  the  convention  on  the  17th  of  September, 

1787.  The  formation  of  a  constitution,  at  all  times  an  arduous 
work,  was  peculiarly  so  in  this  case.  So  strong  was  the  general 
feeling  against  an  efficient  federal  government  that  the  success 
of  the  undertaking  is  almost  miraculous.  It  was  agreed,  at  the 
outset,  that  the  States  should  part  with  no  more  of  their  former 
powers  than  was  absolutely  necessary  in  order  to  perpetuate  their 
union.  And  there  were  two  difficulties  which  could  only  be  over- 
come by  a  magnanimous  compromise  of  opposing  interests ;  I 
mean  the  inequality  of  the  States  in  respect  to  size,  and  their 
inequality  in  respect  to  slaves.  How  admirably  these  differences 
were  adjusted,  in  fixing  the  federal  relations  of  the  States,  will  be 
explained  hereafter.  The  convention,  having  completed  the  con- 
stitution, recommended  that  it  should  '*  be  submitted  to  a  conven- 
tion of  delegates  chosen  in  each  State  by  the  people  thereof,  under  a 
recommendation  of  its  legislature,  for  their  assent  and  ratification.^^ 
The  constitution  itself  provided  that  "  the  ratification  of  the  con- 
vention of  nine  States  should  be  sufficient  for  its  establishment, 
between  the  States  so  ratifying  the  same."  (a)  Conventions  were 
accordingly  called  in  all  the  States ;  and  it  is  not  easy  to  conceive 
of  a  severer  ordeal  than  that  to  which  this  constitution  was  sulv 
jected  in  these  conventions.  In  most  of  them  divers  amendments 
were  recommended,  of  which  ten  were  afterwards  adopted.  In 
the  course  of  one  year,  however,  all  the  States,  except  North 
Carolina  and  Rhode  Island,  had  given  in  their  ratifications  "  in 

{n)  The  first  proposition  in  the  convention  was  that  the  ratification  should  be  by 
convention,  appointed  by  the  ])eople,  which  passed  by  a  vote  of  six  to  three.  Mad. 
Pap.  796,  846.  After  a  subsequent  warni  debate,  a  proposition  to  refer  it  to  the  State 
legislatures  was  negatived  by  a  vote  of  three  to  seven  ;  a  proposition  to  refer  it  to  one 
ffeneral  convention  did  not  pass  to  a  vote  ;  and  the  original  proposition  was  re-affirmed 
by  a  vote  of  nine  to  one  —id.  1177-1185,  1468-74.  In  less  than  one  year,  the  con- 
stitution had  been  ratified  bv  eleven  of  the  States.  North  Carolina  gave  her  assent  in 
November,  1789,  and  Rhmle  Island  in  May,  1790  ;  1  Story,  Const.  §  272-280  ;  2  Pit- 
kin's  Hist.  U.  S.  cliap.  18,  jMges  264-291.  For  a  very  full  report  of  the  debates  in 
the  conventions  of  several  of  the  States,  see  Elliott's  Debates.  When  the  constitution 
was  first  submitted  to  the  people,  the  chances  seemed  to  be  against  its  ratification  ; 
and  perhajMi  we  are  indebted  for  this-  hapny  consummation  mainly  to  that  celebrated 
series  of  essays  written  by  Messrs.  Hamilton,  Madison,  and  Jay,  for  the  New  York 
pa|)cr8,  and  nften»'ards  collected  and  published  under  the  title  of  "The  Federalist." 
See  2  Marsliall's  Washington,  chap.  4,  pages  126,  127. 
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the  name  of  the  people  thereof ; "  and  these  two  shortly  after- 
wards came  into  the  great  measure.  Accordingly,  on  the  4th 
of  March,  1789,  the  new  government  established  by  the  federal 
constitution  went  into  operation. 

§  13.  The  Public  Domain,  (a)    As  yet  the  Union  comprehended 

(rt)  The  conflicting  claims  to  the  vacant  western  territory  formed  one  of  the  chief 
obstacles  to  a  general  union  of  the  States  under  the  Articles  of  Confederation.  Those 
States  whose  colonial  charters  gave  them  no  claim  to  any  part  of  this  territory 
insisted  that  the  other  States  should  surrender  their  claims,  and  thus  throw  the  whole 
into  a  common  fund.  Maryland  made  this  an  indispensable  condition  of  her  accession 
to  the  Union.  In  February,  1780,  New  York  made  the  first  movement  by  a  cession 
of  her  claims.  In  the  latter  part  of  the  same  year,  Congress  made  an  earnest  recom- 
mendation to  all  the  States  to  follow  her  examjde,  promising  that  the  territory  so 
relinquished  should  be  disixtsed  of  for  the  common  benefit  of  the  Union,  and  formed 
into  republican  States  ;  and  that  the  expenses  incurred  by  any  State  in  relation  to  such 
territory  should  be  reimbursed.  Yirffinia  complied  with  this  recommendation  in 
January,  1781,  and  thereupon  Maryland,  on  the  first  of  March,  1781,  without  waiting 
for  other  cessions,  ratified  the  Articles  of  Confederation.  2  Pitkin's  Hist.  U.  S.  chap. 
11,  pages  27-33. 

It  will  be  borne  in  mind  that  the  text  was  written  before  the  stupendous  acquisitions 
of  Texas,  New  Mexico,  California,  Oregon,  or  Alaska. 

The  original  boundaries  of  the  Virginia  charter  were  :  "  From  Point  Comfort  all 
along  the  sea-coast  to  the  northwai-d,  two  hundred  miles ;  and  from  the  said  Point 
Comfort  to  the  southward,  two  hundred  miles  ;  and  all  that  space  and  circuit  of  land 
lying  from  the  sea-coast  of  the  precinct  aforesaid,  up  into  the  land  throughout  from 
sea  to  sea,  west  and  north-west."  —  Land  Laws,  U.  S.  25.  Under  this  grant  Virginia 
claimed  all  that  {lortion  of  the  North-western  Territory  which  lies  between  the  forty- 
first  parallel  of  latitude  and  the  Ohio  Kiver,  extending  from  Pennsylvania  to  the 
Mississippi  River.  The  cession  was  authorized  in  1783,  and  executed  in  1784.  One 
of  the  conditions  was,  that  if  the  land  reserved  south  of  the  Ohio  (now  Kentucky) 
should  not  be  sufficient  to  pay  the  bounties  promised  to  her  troops,  the  deficiency 
should  be  made  up  from  lanas  between  the  Scioto  and  Little  Miami  Kivcrs  ;  pursuant 
to  which  some  three  millions  of  acres  have  been  appropiiated  to  that  purpose,  known 
OS  the  Virginia  Military  District  See  Parker  v.  Wallace,  3  Ohio,  490.  ^  The  uusur- 
veyed  parts  of  which  District  were  granted  by  Congress  to  Oliio  in  1871.  )- 

The  boundaries  of  the  Connecticut  charter  were  Nan-agan^ett  Bay  on  the  east, 
Massachusetts  on  the  north,  the  sea  on  the  south,  '*  and  in  longitude  as  the  line  of  the 
Massachusetts  colony,  running  from  east  to  west,  that  is  to  sjiy,  from  the  said  Nanti- 
gansett  Bay  on  the  east,  to  the  south  sea  on  the  west."  —  Land  Laws,  U.  S.  24.  Under 
this  grant  Connecticut  claimed  between  the  forty-first  and  fortv-second  parallels  from 
Pennsylvania  to  the  Mississippi  River.  The  cession  was  made  in  1786,  reserving  a 
tract  extending  one  hundred  and  twenty  miles  west  from  Pennsylvania,  known  as  the 
Westtm  Reserve^  and  containing  over  three  millions  of  acres. 

In  the  eastern  division  of  Ohio  the  ranges  are  numbere<l  from  east  to  west,  and  the 
townships  from  north  to  south.  In  the  western,  the  iiinges  are  numbered  from  west 
to  east,  and  the  townships  as  before,  except  in  Symmes'  Purchase,  where  the  ranges 
are  numbered  from  south  to  north,  and  the  townships  from  west  to  east.  In  the  public 
lands  generally,  the  sections  are  numbered  progressively,  beginning  at  the  nortn-east 
comer  of  the  township,  and  counting  first  west  and  then  east  alternately,  fractions 
having  the  same  number  as  if  whole.  But  in  the  purchases  of  Symmes  and  of  the 
Ohio  Company,  the  sections  begin  at  the  south-east  corner  and  are  numbered  north 
without  alternation. 

The  federal  scheme  is  perhaps  the  most  simple  and  certain  which  could  be  framed. 
But  the  Virginia  scheme  has,  of  necessity,  ei*eated  finite  an  original  system  of  land 
law  in  the  whole  of  Kentucky,  and  in  the  Viriijinia  Military  District  of  Ohio.  I  shall 
note  a  few  points  decided  in  Ohio.  The  only  mode  of  deriving  a  legal  title  from  the 
United  States  is  by  patent.  The  eritry^  survey^  and  ccrlificale  of  purchase,  constitute 
only  an  equitable  title.  Roads  v.  Symmes,  1  Ohio,  281  ;  Anderson  r.  Clark,  1  Peters, 
628 ;  Wilcox  v,  Jackson,  13  Peters,  516.  Where  land  has  been  entered  and  surveyed 
by  the  ancestor,  and  the  patent  issues  to  the  heir,  he  takes  by  descent,  and  not  by 
purr^hase.  Bond  v.  Swearingen,  1  Ohio,  395.  The  whole  process  of  consummating 
a  title,  from  the  warrant  to  the  patent,  is  to  l)e  reganled  as  one  ti-ansaotion,  and  the 
assignee,  at  any  stage,  takes  the  title  as  it  then  was  in  the  assignor,  with  all  his  rights 
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only  the  thirteen  original  States.  But  these  occupy  but  a  small 
portion  of  the  territory  now  subject  to  the  federal  government. 
The  entire  surface  of  our  country  may  be  stated  at  fourteen 
hundred  millions  of  acres ;  of  which  only  about  four  hundred 
millions  have  as  yet  been  appropriated;  so  that  there  are  now 
about  one  thousand  millions  in  tlie  wild  solitude  of  nature,  (a) 
This  vacant  territory  is  the  exclusive  property  of  the  United  States, 
subject  only  to  the  Indian  rights^  to  be  explained  hereafter,  and 
constitutes  our  pvhlic  domain.  In  whatever  light  it  may  be  viewed, 
it  is  a  subject  of  surpassing  interest.  Who  can  foresee  the  conse- 
quences which  may  result  from  the  possession  of  a  vacant  territory 
more  than  twice  as  large  as  the  whole  organized  portion  of  the 
Union  ?  I  shall  consider  the  subject  in  two  points  of  view  ;  first, 
the  acquisition  and  title ;  secondly,  the  scheme  of  survey  and  sale. 
Acquisition  of  Title.  The  United  States  acquired  their  title  to 
the  public  domain  in  three  ways:  firat^  by  succession  to  Great 
Britain  ;  secmidly^  by  cessions  from  the  different  States ;  thirdly^ 
by  purchase  from  foreign  governments.    The  effect  of  the  revolu- 

and  obligations.  M' Arthur  v.  Nevill,  3  Ohio,  178.  A  certificate  of  entry,  not  being 
within  the  statute  of  frauds,  may  be  assigned  by  parol  K«ed  v.  M'Grew,  5  Ohio, 
875.  A  patent  issued  to  an  assignee  stancb  upon  the  same  footing  as  if  issued  to  the 
originsd  owner.  Wallace  v.  Miner,  7  Ohio,  1  pt.  249.  An  entry  and  survey  made  in 
the  name  of  an  attorney  in  fact  of  a  decedent  is  utterly  void.  Wallace  v.  Saunders, 
7  Ohio,  1  pt.  173.  A  patent  for  land  issuing  from  the  government  of  the  United 
States  in  tne  name  of  a  deceased  person  is  void,  and  the  title  thereto  remains  in  the 
government.  Wood  v,  Ferguson,  7  Ohio  State,  288.  Where  the  patent  purports  to 
issue  to  an  assignee,  he  need  not  prove  his  purcliase  except  in  rebutting.  M 'Arthur 
V.  Phcebus,  2  Ohio,  415,  and  see  M' Arthur  v.  Gallaher,  8  Ohio,  512.  Assignees  of  a 
claim  may  prosecute  it  for  confinnation  in  the  name  of  the  original  claimant.  United 
States  V.  Sutter,  21  Howard,  170.  A  patent  issued  to  the  original  beneficiary,  who 
had  previously  sold  his  right,  enui-es  to  the  benefit  of  the  purchaser.  French  ». 
Spencer,  21  Howard,  228.  The  court  will  not  undertake  to  decide  upon  the  evidence 
upon  which  a  |>atent  emanated.  Milliken  v.  Starling,  16  Ohio,  61.  When  there  is  a 
discrepancy  between  the  calls  in  the  survey  and  patent,  the  survey  must  i)revaU. 
Wyckoff  r.  Stephenson,  14  Ohio,  13.  There  is  no  inflexible  rule  for  running  tne  open 
or  lost  lines  of  a  sur\'ey,  each  case  depending  on  its  own  circumstances.  Bishop  v. 
McMuUen,  5  Ohio  State,  19.  As  to  the  meaning  of  the  tenii  "due  west,"  where  the 
original  survey  was  made  by  the  ma^etic  or  the  true  meridian,  see  McKinney  v, 
McKinney,  8  Ohio  State,  423.  If  a  mistake  made  in  the  survey  be  continued  in  the 
mtent,  a  Coni-t  of  Equity  cannot  correct  it,  as  against  subsequent  adjoining  purchasers. 
Porter  v,  Robb,  7  Ohio  1  pt.  206.  An  entry  which  does  not  contain  such  calls  as  will 
enable  a  diligent  inquirer  to  locate  it  is  void  ;  and  the  notoriety  of  the  calls  must  be 
coeval  with  the  entry.  Kerr  v.  Mack,  1  Ohio,  161  ;  Martin  v.  Boon,  2  Ohio,  287. 
The  surveys  must  be  limited  to  strict  measure,  notwithstanding  an  alleged  custom  to 
add  five  per  cent.  Houston  v.  M' Arthur,  7  Ohio,  2  pt.  54.  A  senior  entry,  surveved 
and  patented,  will  prevail  in  ecjuity  over  a  senior  patent  upon  a  junior  entry.  Parker 
V,  Wallace,  3  Ohio,  490  ;  Parker  v.  Dunn,  4  Ohio,  232 ;  and  sec  Hastinp  v,  Steven- 
son, 2  Ohio,  8.  Where  two  patents  are  issued  for  the  same  land,  ana  the  first  is 
obtained  fraudulently  or  against  law,  it  does  not  carry  the  legal  title.  Stoddard  v, 
Chaml^rs,  2  Howartl,  284.  The  common  doctrine  of  notice  does  not  apply  when 
parties  claim  under  distinct  entries.  Ken-r.  Mack,  1  Ohio,  161.  Roseberry  v,  Hol- 
lister,  4  Ohio  State,  297.  When  the  holder  of  a  survey  suffers  the  land  to  be  sold  for 
taxes,  his  whole  interest  passes.     Wallace  v.  Seymour,  7  Ohio,  1  pt.  156. 

(a)  In  the  rej>ort  of  the  census  for  1860,  the  territorial  area  of  the  United  States  is 
stated  to  be,  including  the  area  covered  by  water,  3,250,000  sc|uare  miles ;  excluding 
the  area  covered  by  water,  3,010,370  square  miles.  To  this  is  now  to  be  added  the 
area  of  Russian  America,  latctiy  cedod  by  treaty  tx)  the  United  States.  This  is  stated 
in  the  pamphlet  on  Alaska  by  the  Hon.  Charles  Sumner  to  be  557,390  square  miles. 
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tion  was  to  transfer  to  tlie  United  States  all  the  rights  which  Great 
Britain  had  acquired  by  discovery  or  otherwise,  and  had  not  then 
parted  with.  Accordingly,  in  the  treaty  of  peace,  the  king  ex- 
pressly relinquished,  for  himself  and  his  successors,  '^  all  claims  to 
the  government,  propriety,  and  territorial  rights  "  of  the  thirteen 
States,  and  every  part  thereof.  But  so  little  was  known  of  our 
topography  when  the  grants  were  made  to  the  different  colonies 
that,  besides  being  vague  and  often  contradictory,  some  of  them 
were  highly  extravagant  in  point  of  quantity.  For  example,  the 
descriptive  words  in  the  grant  to  Virginia  covered  a  tract  four 
hundred  miles  in  width,  and  extending  in  terms  from  the  Atlantic 
to  the  Pacific  Ocean.  The  grant  to  Connecticut  was  of  a  similar 
character,  and  the  rest  not  greatly  different.  The  consequence 
was  that  immediately  after  the  Declaration  of  Independence,  con- 
flicting claims  to  territory  were  set  up  by  the  several  States,  which 
threatened  to  prevent  the  formation  of  a  permanent  union.  Im- 
poverished as  the  States  then  were,  and  overburdened  with  debts 
contracted  for  the  general  good  of  the  whole,  it  was  reasonably 
claimed  by  many  that  this  vacant  territory,  so  unequally  distributed 
originally,  ought  to  be  made  a  common  fund  for  defraying  the 
expenses  of  the  war ;  and  in  this  state  of  tilings,  Congress,  in  1781, 
made  an  appeal  to  the  patriotism  and  magnanimity  of  the  favored 
States,  which  had  its  effect.  New  York  had  already  set  the  first 
example,  by  ceding  to  the  Union  all  her  claims ;  and  this  was  imi- 
tated, at  successive  intervals,  by  all  the  other  States.  By  these 
cessions,  the  United  States  derived  their  title  to  all  that  portion  of 
the  public  domain  which  lies  north  of  Florida  and  east  of  the 
Mississippi  River.  Various  conditions  were  attached  to  these  ces- 
sions, but  all  agreed  in  this  one,  namely,  that  the  territory  thus 
ceded  should  be  a  common  fund  for  the  joint  benefit  of  all  the 
present  and  future  members  of  the  Union.  This  fact  will  serve 
to  show  the  character  of  those  claims  which  have  been  set  up  in 
some  of  the  States  to  the  exclusive  ownership  of  all  the  public 
lands  which  happen  to  fall  within  their  territorial  limits.  Should 
Congress  ever  acquiesce  in  these  claims,  it  would  be  a  virtual  for- 
feiture of  the  whole  grant,  by  a  breach  of  the  condition  annexed 
to  it.  But  another  mode  of  acquisition  was  by  purchase.  Although 
Great  Britain  originally  claimed  the  region  west  of  the  Mississippi, 
it  was  finally  decided  to  belong  to  France,  and  took  the  name  of 
Louisiana.  It  was  afterwards,  for  a  short  time,  owned  by  Spain, 
and  then  again  by  France,  until  it  was  finally  purchased  by  the 
United  States  in  1803.  In  like  manner,  Florida,  which  originally 
fell  to  Spain,  was  purchased  })y  the  United  States  in  1817.  The 
power  to  make  these  purchases  is  nowhere  expressly  conferred 
by  the  constitution ;  but  the  importance  of  these  acquisitions,  par- 
ticularly that  of  Louisiana,  including,  as  it  does,  the  vast  region 
beyond  the  Mississippi,  together  with  the  exclusive  control  of 
that  mighty  river,  cannot  be  overrated. 

Scheme  of  Survey  and  Sale.    Some  of  the  earliest  sales  were 
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negotiated  directly  with  the  treasury  department.  This  was  the 
case  with  the  first  two  sales  within  the  present  State  of  Ohio, 
namely,  the  Ohio  Company^ s  purchase^  made  in  July,  1787,  and  in- 
cluding nearly  one  million  of  acres,  about  the  mouth  of  the  Mus- 
kingum ;  and  Symmes*  purchase,  made  in  the  autumn  of  the  same 
year,  and  ultimately  including  about  three  hundred  thousand  acres 
between  the  two  Miamis.  Since  then,  however,  the  scheme  has 
been  entirely  changed,  and  its  present  outline  is  as  follows :  In 
1812,  the  department  oi  pnhlic  lands  was  made  a  distinct  branch 
of  the  treasury  department,  and  placed  under  the  control  of  a 
chief  officer  entitled  commissioner  of  the  General  Land- Office,  (ji) 
Tlie  public  domain  is  divided  into  districts^  in  each  of  which  there 
is  a  register  and  a  receiver  of  the  pvllic  moneys.  In  each  convenient 
number  of  districts,  there  is  a  surveyor-general.  The  first  step  is 
to  extinguish  by  treaty  the  Indian  title,  which  is  done  through  the 
Indian  agents.  The  territory  is  then  surveyed  into  ranges,  town- 
ships, and  sections,  by  means  of  lines  always  running  with  the 
cardinal  points,  but  not  including  Indian  reservations  or  navigable 
rivers.  The  townships  are  six  miles  square,  and  divided  into 
thirty-six  sections  of  one  mile  square.  Tlius  a  township  contains 
twenty-three  thousand  and  forty  acres,  and  a  section  six  hundred 
and  forty.  The  sections  are  again  subdivided  into  halves,  quarters^ 
eighths.  The  ranges,  townships,  and  sections  are  progressively 
numbered,  and  fractions  have  the  same  numbers  as  if  they  were 
whole.  By  referring,  therefore,  to  the  meridian  assumed  for  the 
survey,  and  giving  the  number  of  the  range,  township,  and  section, 
we  have  a  brief  and  yet  certain  description  of  a  given  tract,  and 
herein  the  scheme  has  immeasurably  the  advantage  over  that 
adopted  by  Virginia,  in  disposing  of  her  reserved  lands.  There 
was  no  previous  survey.  Warrants  were  issued  for  certain  quan- 
tities, to  be  located  by  the  holders  upon  any  tract  not  already 
occupied.  These  locations  or  entries,  vaguely  described,  were  reg- 
istered and  surveyed.  The  necessary  result  was  extreme  confu- 
sion, and  uncertainty  in  the  titles  thus  acquired.  But  under  the 
federal  scheme,  no  such  evil  can  happen,  because  the  land  has 
been  first  surveyed.  All  things  being  now  ready  for  sale,  the  land 
is  first  offered  at  auction  for  the  minimum  price  of  one  dollar  and  a 
quarter  per  acre,  and  no  credit.  (6)     If  not  sold,  it  remains  open  to 

(a)  By  the  Act  of  March  8,  1849,  establishing  the  Department  of  the  Interior,  the 
General  Land-Office  was  made  a  part  of  it. 

{b)  The  settlement  of  the  lands  was  much  facilitated  by  what  were  known  as  the 
pre-emption  laws,  l^aws  had  been  several  times  passed,  giving  to  actual  settlers  on 
the  lands  at  specified  times  the  preference  in  the  purchase  of  the  lands  improved  by 
them,  and,  in  1841,  a  general  act  was  passed  which,  with  some  modifications  and 
extensions,  is  still  in  force.  It  at  first  applied  only  to  surveyed  lands,  but  was  in  1843 
extended  to  unsurvcyeil  lands  also,  and  has  generally  been  extended  as  fast  as  the 
Indian  title  was  extinguished.  The  ]>lan  is  to  give  any  actual  settler  and  cultivator  a 
preference  over  any  one  else  in  the  purchnse  of  not  to  exceed  one  hundred  and  sixty 
acres,  coveiing  his  improvements  at  the  minimum  government  price.  Indeed,  under 
the  homestead  law  of  1862,  he  may  even  acquire  them  for  nothing,  under  certain 
restrictions,  by  cultivating  them  for  five  years.     But  it  has  been  decided  in  the  case 


HISTORICAL  SUMMARY.  48 

private  sale  at  the  land-office  in  the  district,  on  the  same  terms. 
On  payment  to  the  receiver,  the  purchaser  obtains  a  certificate 
from  the  register,  which  is  transmitted  to  the  commissioner  at 
Washington,  and  a  patent  issues  to  complete  the  title.  Salt  springs 
and  lead  mines  are  reserved  to  the  United  States.  And  in  pursu- 
ance of  a  most  liberal  and  enlightened  policy,  one  section,  num- 
bered sixteen,  in  every  township,  making  one  thirty-sixth  part  of 
the  whole,  is  appropriated  by  Congress  for  education.  In  the  Ohio 
Company  and  Symmes'  purchases,  a  section  was  also  set  apart 
for  the  support  of  religion^  but  this  is  not  now  done.  Immense 
donations  have  likewise  been  made  for  colleges,  and  various  inter- 
nal improvements. 

§  14.  Territorial  Oovemments.  —  Ordinance  of  1787.  (a)  When 
lands  not  lying  within  the  limits  of  any  State  have  been  sold  and 
settled,  provision  must  be  made  for  governing  the  inhabitants. 
Tliis  is  done  by  creating  territorial  governments,  dependent  upon 
the  federal  government.  The  power  to  do  this  is  contained  in  these 
words  of  the  constitution:  "The  Congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  regulations  respecting 
the  territory,  and  other  property  belonging  to  the  United  States ; 
and  nothing  in  this  constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  particular 
State."  The  first  government  of  this  kind  was  that  of  the  "  Terri- 
tory north-west  of  the  river  Ohio,"  commonly  called  the  North- 
western Territory,  having  for  its  southern  boundary  the  northern 
side  of  the  Ohio  River  at  low-water  mark.  (6)      This  territory 

of  the  celebrated  Yosemite  Valley,  among  others,  that  these  laws  do  not  confer  vested 
rights  until  the  entry  is  complete  and  the  money  paid,  but  that  before  that  time  Con- 
gress may  at  pleasure  withdraw  the  land  from  entry  and  sale.  Frisbie  v.  Whitney, 
9  Wall.  187  ;  Hutchins  v.  Low  (Yosemite  Valley  Case),  15  Wall  77. 

(a)  See  2  Story,  Const.  §  1318  ;  Mad.  Pap.  1456-1466. 

(6)  See  the  case  of  Handly  v.  Anthony,  5  Wheat.  374.  The  ori^al  act  of  cession 
offered  by  Virginia,  January  2,  1781,  ceding  all  right,  title,  and  claim  to  the  territory 
within  the  limits  of  the  Virginia  charter,  situate,  lying,  and  being  to  the  north-west  of 
the  river  Ohio,  contained  eight  conditions.  The  eighth  was  "that  all  the  territory 
south-east  of  the  Ohio,  included  between  the  boundaries  of  Pennsylvania,  Maiyland, 
and  North  Carolina,  to  the  Atlantic,  should  be  guaranteed  to  Virginia  by  the  United 
States."  Congress  declined  to  accept  this  cession,  and  recommended  that  the  seventh 
and  eighth  sections  be  struck  out.  Virginia  afterwards,  on  the  20th  October,  1783, 
accordingly  struck  out  those  conditions,  made  the  cession  thus  amended,  and  Congress 
accepted  it. 

The  Supreme  Courts  of  the  United  States,  in  Handly  v,  Anthony,  5  Wheat  874  ; 
of  Kentucky,  in  Flemings.  Kenney,  4  J.  J.  Marsh.  158,  McFall  v.  Commonwealth,  2 
Mete.  394  ;  and  of  Indiana,  Stinson  v,  Butler,  4  Blackf.  285,  Cowden  v.  Kerr,  6  Blackf, 
280,  Carlisle  v.  The  State,  32  Ind.  55,  — assuming  that  Virginia  owned  the  land  to  the 
north-west  of  the  river,  and  assuming  that  the  terms  of  the  act  of  cession  of  1783  alone 
determine  the  extent  of  the  grant,  —  hold  that  the  boundary  between  Kentucky  on  the 
one  side,  and  Ohio  and  Indiana  on  the  other,  is  low-water  mark  on  the  north-west 
shore  of  the  river.  The  Supreme  Court  of  Virginia,  Garner's  Case,  3  G rattan,  655,  de- 
ciding that  Virginia  owned  the  land  to  the  north-west  of  the  river,  and  assuming  that 
the  terms  of  the  act  of  cession  of  1783  alone  determine  the  extent  of  the  cession,  holds 
that  the  boundary  between  Ohio  and  Virginia  is  low-water  mark  on  the  north-west 
shore  of  the  river.  The  Supreme  Court  of  Ohio,  Booth  v.  Hubbanl's  Admr.,  8  Ohio 
State,  2i8,  hehl  the  boundary  of  Ohio  extends  at  least  to  the  low-water  mark  on  the 
north-west  shore  ;  apparently  reserving  an  opinion,  till  a  decision  shall  be  necessary, 
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included  the  present  States  of  Ohio,  Indiana,  Illinois,  and  Michi- 
gan, and  part  of  the  territory  of  Wisconsin,  —  making  a  surface 
of  about  four  hundred  thousand  square  miles.  It  was  embraced 
in  the  cessions  of  Virginia  and  Connecticut.  The  government  of 
this  territory  was  created  by  the  celebrated  Ordinance  of  July  13, 
1787,  (a)  just  prior  to  the  adoption  of  the  federal  constitution. 

upon  two  questions  :  1.  Whether  Virginia  in  fact  owned  the  territory  north-west  of  tlie 
Ohio.  2.  Whotlier  the  terms  of  the  original  act  of  cession  do  not  fix  the  middle  of  the 
river  as  the  boundary.  And  in  the  opinion  of  the  Court  in  Covington  Bridge  Co.  v. 
Mayer,  31  Ohio  State,  827,  329,  it  is  said,  **  The  State  of  Ohio,  I  believe,  has  always 
claimed  to  own  to  the  centre  of  the  river."  -{ See  articles  on  the  southern  boundary  of 
Ohio  by  F.  M.  Coppock,  9  Am.  Law  Kecoixl,  pp.  449,  629,  677.  )- 

Virginia,  in  its  compact  with  Kentucky  in  1789,  consented  that  Kentucky  should 
be  erected  into  a  State,  upon  several  conditions.  The  seventh  is,  **  The  respective 
jurisdiction  of  this  Commonwealth  and  of  the  proposed  State  on  the  river  aforesaid 
bhall  be  concurrent  only  with  the  States  which  nmy  ix)sses8  the  opposite  shore  of  said 
river."  Hence  each  State  bordering  on  the  Ohio  has  exclusive  jurisdiction  over  the 
river  to  low-water  mark  on  its  own  side  ;  and  has,  between  low-water  mark  on  the  two 
sides,  concurrent  iarisdiction  with  the  State  possessing  the  opposite  shore.  Carlisle  v. 
The  State,  32  Ind.  55;  McFall  v.  The  Commonwealth,  2  Mete.  394;  opinion  of  Jolin- 
ston,  J.,  3  Gratt.  721,  in  Garner's  Case. 

(a)  For  an  account  of  this  ordinance,  see  2  Story,  Const  §  1818-1825;  9  Dane's 
Abr.  Appendix;  •{  Escanaba  Co.  r.  Chicafijo,  106  U.  S.  678  J- .  For  judicial  construction, 
see  Hogg  v.  Zanesville  Canal  &  Mfg.  Co.,  5  Ohio,  410  ;  Hutchinson  v.  Thompson,  9 
Ohio,  52 ;  Spooner  v.  MeConnel,  1  McLean's  Rep.  337  ;  La  Plaisance  v,  Monroe, 
1  Walker,  Ch.  Ren,  (Mich.)  155.  As  to  the  effect  of  this  ordinance  now,  opinions  are 
conflicting.  In  the  case  of  Hogg  v.  Zanesville  Canal  &  Mfg.  Co.,  5  Ohio,  410,  the 
court  say:  **  This  portion  of  the  ordinance  (the  4th  article)  of  1787,  is  as  much  obliga* 
tory  u^wn  the  State  of  Ohio  as  our  own  constitution.  In  truth  it  is  more  so;  for  the 
constitution  may  be  altered  by  the  y)eople  of  the  State,  while  this  cannot  he  altered 
without  the  assent  both  of  the  people  of  this  State  and  of  the  United  States,  through  their 
representatives.  It  is  an  ai'ticle  of  compact,  and  until  we  assume  the  principle  tnat  the 
sovereign  power  of  the  State  is  not  bound  by  compact,  this  clause  must  be  considered 
obligatory. '  In  the  case  of  Hutchinson  v.  Thompson,  9  Ohio,  52,  the  court  say :  **  The 
ordinance  consists  of  two  ])art8,  first,  of  a  constitution  of  government  for  the  territory  ; 
and  secondly,  of  articles  of  compact,  which  were  intended  to  look  beyond  the  period 
when  the  people  should  emerge  from  their  territorial  condition,  and  become  members 
of  the  Union.  I  have  culled  tnis  part  a  compact,  because  it  is  so  termed  in  the  instru- 
ment ;  but  if  it  were  not  for  some  things  which  have  since  taken  place,  there  might  be 
great  difficulty  in  regarding  it  in  that  light.  There  was  in  reality  but  one  party  to  it 
originally,  and  that  was  the  general  government.  But  when  application  for  admission 
into  the  Union  was  made  by  the  people  inhabiting  the  eastern  part  of  the  territory, 
modifications  in  several  parts  of  the  ordinance  were  asked  for  ;  and  they  were  granted, 
by  the  United  States  as  one  party,  to  the  State  as  another.  This  seems  to  show  that 
the  people  of  Ohio  have,  so  far,  treated  the  articles  of  compact  as  of  per|)ctual  obliga- 
tion. In  the  case  of  1^  Plaisance  v.  Monroe,  1  Walker,  Ch.  Rep.  (Mich.)  155,  the 
court  say  :  •*  The  ordinance  of  1787,  in  mv  opinion,  is  no  part  of  the  fundamental  law 
of  the  State  since  its  admission  into  tlie  Union,  it  was  tnen  superseded  by  the  State 
constitution  ;  and  such  parts  of  it  as  are  not  to  be  found  in  the  federal  or  State  consti- 
tutions were  then  annulled  by  mutual  consent.  The  articles  of  confederation  between 
the  thirteen  original  States  were  ent<?red  into  July  9th,  1778,  and  were  afterwards  super- 
seded by  the  constitution  of  the  United  States  in  March,  1789.  The  ordinance  was 
]>a8sed  July  13th,  1787,  one  year  and  eight  months  befoiv  the  constitution  took  effect, 
and  two  months  before  it  came  from  the  hands  of  the  convention  that  framed  it  The 
ordinance  must  consequently  have  been  drawn  with  a  view  to  the  existing  government 
under  the  articles  of  confederation.  If  the  constitution  had  been  in  o])eration  at  that 
time,  it  can  hardly  be  supposed  that  the  ordinance  would  have  been  what  it  is  ;  for  a 
new,  and,  in  most  respects  a  different,  state  of  things  exists  under  tlip  constitution 
from  what  existed  under  the  confederation."  See  Jones  v.  Van  Zan<lt,  5  How.  230  ;  -{to 
the  same  effect,  Duluth  Lumber  Co.  v.  St.  Louis  Boom,  &c.  Co.,  17  Fed.  Rep.  419; 
that  the  ordinance  is  subonlinate  to  the  federal  constitution,  Strader  r.  Graham,  10 
How.  82  y .    When  a  State  has  adopted  a  constitution,  and  the  government  of  the  United 
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The  whole  region,  with  some  trifling  exceptions,  was  then  one 
continuous  solitude,  upon  which  no  laws  had  operated  but  the 
laws  of  nature.  Here,  then,  was  an  unequalled  opportunity  for 
the  establishment  of  an  improved  system  of  local  law.  No 
ancient  rubbish  was  to  be  cleared  away ;  no  time-hallowed  preju- 
dices to  be  overcome.  All  was  open  and  free  as  an  unsullied 
sheet,  to  receive  the  best  impressions  of  legislative  wisdom. 
Under  such  auspices,  this  ordinance  was  drawn  up,  by  the  late 
Nathan  Dane,  of  Massachusetts,  almost  word  for  word  as  it  now 
stands ;  and  for  brevity,  comprehension,  and  forecast,  it  has  no 
superior  in  the  annals  of  legislation.  Being  the  model  of  all  subse- 
quent territorial  governments,  it  deserves  a  brief  analysis.  1.  By 
a  few  sweeping  provisions  relating  to  the  acquisition,  descent, 
and  transfer  of  property,  it  effectually  excluded  many  of  those 
feudal  doctrines  which  still  incumber  the  laws  of  the  older  States. 
2.  It  provided  two  grades  of  territorial  government.  The  first 
grade  consisted  of  a  governor,  secretary,  and  three  judges,  ap- 
pointed by  Congress,  and  other  inferior  officers.  The  governor 
and  judges,  in  addition  to  their  ordinary  functions,  were  empow- 
ered "  to  adopt  and  publish  "  such  laws  from  "  the  original  States" 
as  they  should  think  proper.  Congress  retaining  a  negative.  This 
grade  continued  until  1799,  when  the  second  commenced.  A 
legislature  was  now  added,  consisting  of  a  house  of  represen- 
tatives, and  a  legislative  council  of  five,  upon  whose  acts  the 
governor  had  an  absolute  negative.  The  legislature  chose  one 
delegate  to  Congress,  who  had  the  privilege  of  debating,  but  not 
of  voting.  Thus  far,  this  form  has  been  substantially  followed  in 
all  the  subsequent  territorial  governments,  until  quite  recently. 
8.  The  most  remarkable  part  of  the  ordinance  is  the  six  "  articles  of 
compact  between  the  original  States,  and  the  people  and  States  in 
the  said  territory ; "  which  were  designed  "  to  fix  and  establish  the 
fundamental  principles  of  civil  and  religious  liberty,  as  the  basis  of 
all  future  laws,  constitutions,  and  governments ; "  and  which  were 
"  forever  to  remain  unalterable,  except  by  common  consent." 
These  articles  are  worthy  of  a  brief  abstract.  The  first  article 
asserts  religious  liberty  in  its  widest  extent.  The  second^  after  a 
series  of  declarations  guarding  personal  liberty,  contains  the  then 
new  and  original  provision  that  no  law  should  interfere  with  pri- 
vate contracts  previously  made ;  which  has  since  been  adopted 
into  all  the  American  constitutions.  The  third  declares  the  en- 
couragement of  education  to  be  a  binding  duty  of  legislators. 
ThQ  fourth  provides  that  the  future  States  shall  always  remain  a 
part  of  the  United  States ;  shall  never  interfere  with  the  primary 
disposal  of  the  soil  by  Congress ;  shall  not  tax  the  lands  owned  by 
the  United  States,  nor  non-resident  proprietors  higher  than  resi- 
dents; and  that  the  navigable  waters,  and  the  carrying  places 

States  has  assented  to  it,  and  admitted  the  State  to  the  Union,  the  provisions  of  the 
ordinance  of  1787,  so  far  as  they  conflict  with  this  State  constitution,  are  abrogated  by 
common  consent.    Connecticut  Insurance  Co.  v.  Crosu,  18  Wis.  109. 
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between  them,  shall  forever  remain  public  highways.  The  fifth 
article  provides  that  not  more  than  five  nor  less  than  three  States 
shall  be  formed  within  the  territory,  whose  constitutions  shall  be 
republican,  and  conformable  to  these  articles.  The  sixth  article 
forever  prohibits  slavery  within  the  territory ;  but  provides  that 
fugitive  slaves  may  be  reclaimed  from  it.  It  is  hoped  that  this 
abstract  may  be  an  inducement  to  examine  this  remarkable  ex- 
ample of  legislative  wisdom. 

§  15.  AdmlBsion  of  New  States  into  the  Union,  (a)  When  terri- 
tories have  acquired  the  requisite  amount  of  population,  the  next 
step  is  to  admit  them  as  States  into  the  Union.  The  constitution 
declares  that  "  new  States  may  be  admitted  by  the  Congress  into 
the  Union ;  but  no  new  State  shall  be  formed  or  erected  within 
the  jurisdiction  of  any  other  State ;  nor  any  State  be  formed  by  the 
junction  of  two  or  more  States,  or  parts  of  States,  without  the 
consent  of  the  legislatures  concerned,  as  well  as  of  the  Congress." 
By  this  provision  the  whole  subject  of  admitting  new  States,  where 
other  States  are  not  interfered  with,  is  placed  under  the  control  of 
Congress,  with  the  single  restriction,  contained  in  another  clause, 
that  their  constitutions  must  be  "  republieanJ^  Pursuant  to  this 
power,  thirteen  new  States  have  been  already  admitted,  and  there 
are  other  territories  preparing  for  admission,  (ft)  The  result  is 
that  the  centre  of  empire  is  rapidly  moving  westward,  and  the 
original  States  falling  into  a  minority.  For  the  sake  of  illustrating 
the  action  of  Congress,  I  will  describe  the  admission  of  Ohio.  An 
Act  of  Congress  was  passed  for  this  purpose,  on  the  30th  of  April, 
1802,  which,  aft<5r  specifying  the  boundaries,  and  providing  for  a 
convention  to  frame  the  constitution,  submitted  three  propositions 
for  the  acceptance  of  the  State.  These,  after  some  modifications, 
were  adopted  as  follows :  1.  One  full  thirty-sixth  part  of  the  en- 
tire surface  of  the  State  was  to  be  vested  in  the  legislature  for  the 
support  of  schools ;  and  as  the  whole  extent  is  about  twenty-five 
millions  of  acres,  this  donation  exceeds  seven  hundred  thousand. 
It  will  be  remembered  that  the  present  land  scheme,  which  would 
have  resulted  in  the  same  thing,  was  not  then  formed.     2.  Cer- 

(fl)  There  was  much  diversity  of  opinion  upon  this  subject  in  the  convention.  It 
was  first  resolvetl  that  provision  ought  to  be  made  for  admitting  new  States  without 
requiring  a  unanimous  vote  of  Congress.  Mad.  Pap.  861.  But  it  was  repeatedly 
proposed  to  restrict  them  as  to  their  right  of  representation,  so  that  they  mignt  never 
outvote  the  old  States.  It  was  said  that  they  would  be  hostile  to  commerce,  poor,  un- 
educated, and  wholly  unfit  to  control  the  destinies  of  a  ^reat  nation.  Mad.  Pap.  1034, 
1053,  1070,  1095.  It  was  then  proposed  that  a  majonty  of  two- thirds  should  be  re- 
quired for  their  atlmission,  but  that  they  should  be  admitted  on  the  same  terms  as  the 
originol  States.  Strenuous  opposition  was  made  to  the  equality  of  terms  ;  but  justice 
ultimately  prevailed,  and  it  was  agreed  that  they  should  be  admitted  by  a  majority  of 
votes,  and  upon  an  equality  of  terms.  Mad.  Pap.  1456-1466.  And  see  2  Story, 
Const.  §  1314-1322. 

{h)  The  number  of  new  States  organized  out  of  territories  since  the  adoption  of  the 
constitution  is  twenty- four,  and  in  1862  Virginia  was  divided  into  two  States,  the 
western  ]K>rtion  being  called  West  Virginia,  thus  making  the  whole  number  of  the  States 
thirty-eight.  •{  There  are  eight  oi^ganized  territories,  and  two  not  oi^ganized,  namely, 
Indian  Territory  and  Alaska.  \ 
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tain  salt  springs  which  had  been  reserved  by  Congress  were  to  bo 
given  to  the  State, "  for  the  use  of  the  people  thereof,"  and  one 
township,  for  a  college,  pursuant  to  the  contract  with  Symmes. 
Two  townships  had  been  previously  given  for  a  similar  purpose, 
in  the  contract  with  the  Ohio  Company.  3.  Three  per  centum  of 
the  net  proceeds  of  the  sales  of  public  lands  within  the  State 
were  to  be  appropriated  to  the  construction  of  roads  within  the 
State,  and  under  the  direction  of  Congress.  These  three  proposi- 
tions were  based  upon  the  condition  that  tlie  public  lands  witiiin 
the  State  should  be  exempted  from  taxation  for  five  years  from  the 
sale  thereof.  Such  were  the  terms  upon  which  Ohio  came  into 
the  Union.  The  convention,  after  only  three  weeks  of  deliberation, 
signed  the  constitution  (^a)  on  the  29th  of  November,  1802.  It 
was  of  necessity  submitted  to  Congress  for  approval ;  but  was  not 
submitted  to  the  people  for  ratification.  It  bears  some  marks  of 
the  haste  with  which  it  was  framed ;  but  still  more  of  the  spirit 
of  the  times.  Public  sentiment  was  then  inclining  against  what  is 
called  a  strong  government.  And  this  constitution,  accordingly, 
aimed  to  govern  as  little  through  the  medium  of  public  agents,  and 
as  much  through  the  immediate  action  of  the  people,  in  their  pri- 
mary capacity,  as  the  nature  of  a  representative  government  will 
admit.  It  may,  in  fact,  be  regarded  as  a  fair  experiment  to  ascer- 
tain the  minimum  of  power  necessary  to  be  delegated  to  the  people 
by  their  representatives. 

It  will  thus  be  seen  that  the  power  to  admit  includes  the  power 
to  prescribe  the  terms  of  admission  ;  and  this  is  equivalent  to  the 
power  to  refuse  admission.  When  Missouri  applied  for  admission, 
a  large  party  in  Congress  were  in  favor  of  requiring  slavery  to  be 
prohibited,  as  one  of  the  conditions  of  admission;  and  there  would 
seem  to  be  no  question  of  the  power  of  Congress  so  to  do  ;  but  in 
this  instance,  there  was  a  majority  the  other  way,  and  slavery  was 
not  prohibited.  Again,  Michigan  was  required  to  assent  to  the 
boundary  line  claimed  by  Ohio,  as  one  of  the  conditions  of  her 
admission.  From  all  which  it  appears  that  the  people  of  a  terri- 
tory seeking  admission  into  the  Union  arc  considered  as  asking  a 
favor,  rather  than  demanding  a  right.  They  indeed  frame  their 
own  constitution,  but  it  must  meet  the  approbation  of  Congress. 
In  a  word,  they  are  placed  very  much  at  the  discretion  of  Con- 
gress. (6) 

(rt)  The  convention  assembled  at  Chillicotbe  on  the  first  of  November,  1802.  A 
large  majority  of  the  members  belonged  to  the  party  friendly  to  the  new  administration 
of  Mr.  Jefferson.  See  preliminary  sketch  prefixed  to  1  Chase's  Ohio  Statutes,  30-35. 
But  this  constitution  gave  way  to  a  new  one,  bearing  date  the  10th  of  March, 
1851,  which,  after  being  ratified  by  the  people,  took  effect  on  the  1st  of  September 
foHowing, 

(6)  la  several  instances,  the  people  of  a  territory  have  formed  a  State  constitution, 
and  have  been  admitted  under  it  into  the  Union  without  a  previous  enabling  act  of 
Congress.  The  constitution  under  which  California  was  admitted  into  the  Union,  in 
1850,  was  framed  1>y  a  convention,  the  delegates  to  which  were  chosen  nnder  a  proc- 
lamation of  Gen.  Riley,  the  military  crovemor  of  the  territory,  acting  under  instruc- 
tions from  the  Preaident.    Among  other  instances  of  irregularity  in  the  preliminary 
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LECTURE   IV. 

DIVISIONS  AND  DEFINITIONS,  (a) 

§  16.  Munioipal  iiaw.  —  Rights.  In  the  two  preceding  lectures 
we  have  taken  a  general  survey  of  the  organization  of  American 
society ;  and  we  have  seen  that  all  the  powers  which  the  people 
by  their  constitutions  have  conferred  upon  their  respective  govern- 
ments, whether  state  or  federal,  have  relation, directly  or  indirectly, 
to  making,  interpreting,  and  executing  laws.  Our  future  inquir- 
ies, therefore,  will  be  directed  to  the  following  points :  How  are 
these  laws  made?  How  are  they  interpreted?  How  are  they 
executed  ?  What  laws  may,  and  what  may  not,  be  made  ?  What 
do  the  existing  laws  in  fact  provide  ?  When  these  questions  shall 
have  been  answered,  my  task  will  be  accomplished.  But,  before 
proceeding  to  answer  them  directly,  there  are  various  preliminary 
explanations,  definitions,  and  divisions,  by  attending  to  which  now 
we  shall  greatly  facilitate  the  proposed  inquiries.  To  that  object, 
therefore,  this  lecture  will  be  devoted.  According  to  Blackstone, 
"  municipal  law  is  a  rule  of  civil  conduct,  prescribed  by  the  su- 
preme power  in  a  State,  commanding  what  is  right  and  prohibiting 
what  is  wrong."  This  definition  is  imperfect,  because  it  does  not 
clearly  distinguish  between  moral  right  and  wrong  and  legal  or  civil 
right  and  wrong*  Every  law  either  commands  something  to  be 
done,  or  regulates  the  manner  of  doing  it,  or  forbids  it.  If  it  so 
happen  that  religion  or  morality  forbids  the  same  thing  which  the 
law  forbids,  we  call  that  thing  malum  in  se  or  wrong  in  itself;  , 
otherwise,  malum  prohibitum^  or  wrong  because  prohibited.  This 
very  distinction  shows  that  municipal  law  and  moral  law  do  not 
necessarily  command  or  forbid  the  same  things.  In  fact,  many 
things  are  morally  right  which  the  law  does  not  command ;  and 
many  things  are  morally  wrong  which  the  law  does  not  forbid. 
We  have  already  seen  that  human  government  has  nothing  to  do 
with  moral  conduct,  apart  from  civil.  It  must,  indeed,  generally 
happen  that  these  will  correspond ;  and  seldom  that  they  will  con- 
flict with  each  other.  But  the  former  belongs  to  a  treatise  on 
ethics,  and  the  latter  only  to  a  treatise  on  law.  We  say,  then,  in 
this  view,  that  a  thing  is  right  or  wrong,  in  a  legal  sense,  because 
the  law  commands  or  forbids  it ;  and  it  is  to  rights  and  wrongs^  as 
thus  explained,  that  our  inquiries  will  be  directed.      But  these 

froceedings,  see  the  cases  of  Tennessee  and  Michigan,  Benton's  Abridgment  of  the 
)el)ates  of  Congress,  vol.  1.  p.  764  ;  vol.  xii.  p.  748-750.  The  Act  ot  Congress  of 
February  22,  1872,  declares  that  no  State  shall  be  admitted  without  the  necessary 
population  to  entitle  it  to  one  representative  in  Congress. 

ifi)  There  are  several  works  expressly  devoted  to  definitions.  See  the  Iaw  Dic- 
tionaries of  Bouvier,  Burrill,  Holt,  Jacob,  Tomlins,  Abbott,  Wharton,  and  Rapalje  & 
Lawrence;  Taylor's  Law  Glossary;  Termes  de  la  l^ey;  Kelham's  Dictionary  of  Norman 
French.    In  general,  the  best  delinitionB  will  be  found  in  Bkckstone. 
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again  are  correlative  terms.  A  wrong  always  results  from  the 
violation  of  a  right ;  so  that  by  describing  the  one,  you  indicate 
the  nature  of  its  opposite.  Again,  right  and  obligation  are  recip- 
rocal. The  existence  of  a  right  in  any  person  imposes  on  all 
others  an  obligation  to  respect  it.  This  obligation  the  law  will 
always  enforce,  if  the  proper  steps  be  taken  ;  for  it  is  a  fundamen- 
tal maxim  that  for  every  right  which  the  law  recognizes,  it  pro- 
vides a  remedy  in  case  of  violation.  A  treatise,  therefore,  upon  f 
mimicipal  law  is,  for  the  most  part,  a  treatise  upon  rights  and 
remedies,  or  upon  wrongs  and  remedies,  as  one  may  choose  to 
express  it ;  and  this  suggests  a  remark  upon  Blackstone's  primary 
division  of  legal  subjects  into  rights  of  persons,  rights  of  things, 
private  wrongs,  and  public  wrongs.  These  expressions  do  not  on 
their  face  indicate  that  remedies  are  to  enter  into  the  discussion. 
Moreover,  the  phrase  rights  of  things^  jura  rerum,  by  itself,  con- 
veys no  definite  idea ;  since  all  rights  are  the  rights  of  persons ; 
that  is,  they  belong  to  persons  though  they  may  have  relation  to 
things.  There  is  a  distinction  sometimes  made  in  the  books  be- 
tween natural  right9j  or  those  which  would  have  belonged  to  men 
in  a  state  of  nature,  and  social  rights,  or  those  which  are  created 
by  the  social  compact.  But  this  distinction  is  only  a  matter  of 
speculative  interest;  since  under  the  compact,  both  are  equally 
legal  rights.  There  is,  however,  a  division  of  rights  which,  as 
citizens  of  a  free  and  constitutional  government,  we  should  always 
bear  in  mind ;  I  mean  those  which  are  defined  by  the  constitution^  and 
those  which  are  not.  The  former  may  be  designated  as  fvndamenr 
tal;  since  they  are  made  the  foundation  of  our  social  relations, 
and  cannot  be  altered  by  delegated  power.  The  people  alone  in 
their  sovereign  capacity  can  change  them  by  changing  the  consti- 
tution. While  the  latter  may  be  called  discretionary^  since  they 
depend  upon  legislative  action.  The  idea  of  a  formal  declaration 
or  bill  of  rights  (a)  is  not  original  in  this  country.  England  fur- 
nished the  first  example,  in  the  celebrated  Magna  Charta^  promul- 
gated in  1225 ;  since  which  epoch,  the  fundamental  rights  of  her 
people  have  been  several  times  solemnly  declared  ;  although  they 
are  still  without  a  written  constitution,  as  we  understand  the  term. 
In  this  country  the  determination  to  have  fundamental  rights  in- 
dubitably ascertained,  so  as  to  be  beyond  the  possibility  of  cavil, 
has  been  at  all  times  remarkable.  We  find  it  in  the  proceedings 
of  the  earliest  colonial  assemblies  and  congresses.  In  the  Decla- 
ration of  Independence,  it  appears  in  the  most  imposing  form. 
The  federal  constitution  was  strongly  objected  to,  because  it  did 
not  contain  a  full  and  formal  bill  of  rights ;  and  though  it  did  in 
fact  contain  many  provisions  of  that  nature,  the  first  ten  amend- 
ments were  added  to  obviate  this  objection.  In  all  the  State  con- 
stitutions, a  like  precaution  has  been  taken.  Our  fundamental 
rights  are  thus  imperatively  declared,  and  placed  beyond  the  usual 

(a)  See  1  Black.  Com.  127  ;  2  Kent,  Com.  lee.  24  ;  2  Stor}%  Const,  ch.  xliv. 
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fluctuations  of  opinion.  What  thej  are,  will  be  explained  in  the 
ficquel.  It  is  sufficient  here  to  say  that  they  operate  as  so  many 
limitations  of  delegated  power  ;  and  that  they  are  as  efficient  for 
this  purpose  as  express  prohibitions. 

§  17.  Written  Law.  (a)  Such  being  the  general  nature  of  mur 
nicipal  law,  its  various  kinds  form  the  next  subject  of  inquiry. 
The  most  general  division  of  law  is  into  written  and  unwritten  law. 
But  these  are  again  subdivided  in  this  country  as  follows :  Written 
law  consists  of  constitutional  treaties^  and  statutes.  Unwritten  law 
consists  of  common  law  and  equity.  The  general  distinction  between 
written  and  unwritten  law  is  that  the  former  is  regularly  enacted 
and  promulgated  by  the  proper  authority ;  while  the  latter  is  made 
up  of  judicial  decisions  without  any  formal  enactment.  I  shall 
explain  each  of  the  above  subdivisions,  beginning  with^  those  of 
written  law. 

Constitutions.  By  a  constitution  we  understand  a  solemn  written 
declaration  of  the  sovereign  will  of  the  people,  defining  the  form 
and  powers  of  government.  This  idea  has  been  already  sufficiently 
developed.  But  this  definition  would  not  apply  to  what  is  called 
the  British  constitution  ;  for  that  is  a  mere  collection  of  immemo- 
rial customs  and  traditions,  and  properly  belongs  to  the  division 
of  unwritten  law.  The  history  of  the  formation  of  the  federal  con- 
stitution, and  also  of  that  of  Ohio,  has  been  briefly  traced ;  and 
their  provisions  will  be  examined  in  detail  hereafter.  Suffice  it 
here  to  say  that  the  federal  constitution  unites  the  people  of  all 
the  States  into  one  nation  for  all  national  purposes,  in  the  same 
manner  as  a  State  constitution  unites  the  people  of  one  State  for 
municipal  purposes,  —  the  one  being  a  declaration  of  the  sovereign 
will  of  all  the  people  of  the  United  States ;  and  the  other,  of  that 
portion  of  the  same  people  constituting  one  State. 

Treaties.  (J)  The  making  of  treaties  has  not  usually  been  con- 
sidered as  an  act  of  legislative  power.  In  England,  the  treaty- 
making  power  belongs  to  the  king  alone.  And  by  the  common 
definition,  a  treaty  is  regarded  merely  as  a  solemn  written  compact^ 
entered  into  between  independent  nations,  to  regulate  their  inter- 
course. Were  this  the  American  definition,  our  Indian  treaties 
would  form  a  partial  exception,  since  we  do  not  recognize  the 
Indian  tribes  as  wholly  independent.  But  there  is  a  provision  in 
the  federal  constitution,  declaring  treaties  duly  made  to  be  a  part 
of  "  the  supreme  law  of  the  land."  (<?)     Thus,  instead  of  being 

(a)  Spo  1  Black.  Com.  85  ;  1  Kent,  Com.  lee,  20. 

(b)  It  was  first  pro]K)8e(i  in  the  convention  that  the  sennte  shonld  have  the  treaty* 
making  jwwpr,  and  that  no  treaty  should  be  binding  until  ratified  by  law.  Mad.  Pop. 
1412-15.  When  the  power  was  conferred  on  the  president,  it  was  proposed  that  it 
should  be  with  the  consent  of  both  houses  ;  but  the  considerations  of  secrecy  and 
despatch  prevailed  to  vest  the  |)ower  in  th»»  hands  of  the  ])re8ide!it,  with  the  advice 
of  two-thirds  of  the  senate.  Id.  1518-20.  See  also  Black.  Com.  257  ;  2  Story,  Conift. 
§  1499-1518. 

(c)  A  tn«ty  -{repeals  inconsistent  State  laws.  Hauenstein  v,  Lynham,  100  U.  S. 
483 J-.  It  is  consiilered  binding,  when  ratified,  as  between  the  reaiwctive governments, 
from  the  date  of  its  signature.     But  as  regards  the  rights  of  private  parties  which  have 


DIVISIONS  AND  DEFINITIONS.  61 

merely  compacts,  binding  the  nation  at  large,  treaties  are  here 
made  binding,  like  other  laws,  upon  every  individual!  In  this  view, 
therefore,  treaties  may  be  strictly  called  the  written  law  of  nations. 
The  power  to  make  treaties  is  vested  in  the  president  with  the 
concurrence  of  two-thirds  of  the  senate.  The  first  object  is  to 
secure  secrecy  and  despatch  ;  and  to  this  end  treaties  are  framed 
by  the  president  alone,  through  his  appropriate  ministers ;  but  in 
order  to  guard  this  high  power  from  abuse,  the  assent  of  two-thirds 
of  ihe  senate  is  made  necessary  to  their  consummation.  It  has 
been  made  a  question  whether  the  house  of  representatives  have 
not  an  indirect  negative  power,  by  refusing  to  pass  such  laws  as 
treaties  may  require ;  but  in  the  discussions  which  have  taken 
place  in  Congress,  the  prevailing  opinion  seems  to  be  that  by  the 
ratification  of  a  treaty  the  national  faith  is  solemnly  pledged  to  the 
enactment  of  every  law  necessary  for  giving  it  effect ;  and,  there- 
fore, that  the  house  of  representatives  cannot  properly  refuse  so 
to  do.  The  making  of  treaties  being  one  of  the  highest  attributes 
of  national  sovereignty,  the  States  are  expressly  prohibited  from 
entering  into  "  any  treaty,  alliance,  or  confederation ; "  because 
they  are  not,  in  this  view,  recognized  as  nations.  But,  with  the 
assent  of  Congress,  a  State  may  enter  into  "  an  agreement  or  com- 
pact with  another  State  or  with  a  foreign  power."  This  permis- 
sion is  understood  to  include  nothing  more  than  negotiations 
respecting  matters  of  mere  local  concern,  such  as  questions  of 
boundary, and  the  like;  and  even  these  are  invalid  without  the 
consent  of  Congress.  The  design  is  to  take  it  out.  of  the  power 
of  a  single  state  to  disturb,  by  its  own  act,  the  harmony  of  the 
Union,  (a) 

Statutes.  (6)  By  a  statute,  we  understand  a  law  duly  enacted 
by  the  legislature.  The  mode  of  enactment  will  be  considered 
hereafter.  Statutes  are  either  public  or  private.  The  former 
embrace  the  whole  community ;  the  latter  only  certain  individuals 

Tested  between  the  signature  and  the  ratification,  the  latter  cannot  be  considered 
retroactiTe,  and  the  treaty  wiU  take  effect  only  from  the  exchange  of  ratifications. 
Haver  v.  Yaker,  9  Wall.  32. 

(a)  |ln  an  interesting  article  on  the  treaty-making  power  under  the  Constitution, 
20  Am.  Jjaw  Review,  613  (1886),  Mr.  S.  G.  Croswell  concludes  that  the  constitutional 
clause  providing  that  Congress  shall  regulate  commerce  has  no  bearing  on  the  treaty- 
making  power  of  the  president  and  senate,  that  the  clause  that  all  hills  for  raising 
rerenue  shall  originate  in  the  house  does  not  apply  to  treaties,  although  the  treaty  may 
be  upon  the  subject  of  imposts,  and  that  the  treaty-making  power  covers  all  the*  usual 
sabjects  of  diplomacy,  commercial  or  otherwise,  regardless  of  prior  statutes  ;  but  that 
the  power  of  Congress  to  pass  laws  inconsistent  with  a  treaty  is  not  impaired.  The 
daose  stating  tlutt  the  treaties  of  the  United  States  shall  be  the  supreme  law  of  the  land 
was  inserted  to  prevent  State  laws  nullifying  them,  but  creates  no  supremacy  over  the 
laws  of  Congress.  In  the  case  of  The  Cherokee  Tobacco,  11  Wjill.  616,  it  was  said  that 
a  treaty  might  supersede  a  prior  act  of  Congress,  and  an  act  of  Congress  might  snper- 
•ede  a  prior  treaty.  The  consequences  in  such  cases  give  rise  to  questions  which  must 
be  met  'by  the  political  department  of  the  government,  and  are  beyond  the  sphere  of 
judicial  cognizance.  Although  the  latest  expression  of  the  legislative  will  may  thus 
infringe  on  international  obligations,  the  courts  cannot  declare  it  null,  y 

(6)  See  1  Black.  Com.  85 ;  1  Rent,  Com.  lee.  20 ;  Smith's  Commentaries ;  Dwarris 
on  Statutes  ;  Sedgwick  on  Statutory  and  Constitutional  Law. 
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or  associations.  The  only  important  distinction  is  that  coniHs 
take  notice  of  the  former  without  special  reference,  but  not  of  the 
latter.  It  is  usual,  however,  to  do  away  with  this  distinction,  by 
inserting  in  private  statutes  a  special  clause  declaring  that  they 
shall  be  treated  as  public.  The  title  or  preamble  of  a  statute 
properly  forms  no  part  of  the  law,  but  in  case  of  doubt  may  be 
referred  to  for  explanation.  Penal  statutes  are  construed  strictly 
in  favor  of  him  against  whom  they  operate.  Others  liberally, 
according  to  the  spirit  and  general  intent.  There  are  many  rules 
of  interpretation,  but  they  are  of  little  use.  Common  sense  is  the 
best  guide ;  and  it  is  to  be  regretted  that  the  letter  should  ever  bo 
allowed  to  prevail  against  the  spirit.  In  case  of  repugnancy  be- 
tween two  statutes,  the  latest  prevails,  for  it  repeals  the  former,  (a) 
The  general  rule  is  that  when  a  statute  which  repealed  another 
is  itself  repealed,  the  other  is  thereby  revived,  without  any  express 
words.  (6)  The  time  when  statutes  shall  take  effect  is  a  matter 
of  great  importance.  In  England,  they  formerly  toofc'effect  from 
the  first  day  of  the  session,  —  that  is,  before  they  were  actually 
enacted,  which  is  absurd.  Here,  unless  some  other  time  be  pro- 
vided, they  take  effect  from  their  date,  and  consequently  before 
they  can  possibly  be  known,  (cr)  In  particular  cases,  this  evil  is 
obviated  by  specifying  a  future  day ;  but  by  omitting  to  do  tliis, 
great  hardship  is  often  occasioned.  As  it  is  the  essence  of  the 
law  that  it  should  be  known  before  it  binds,  there  ought  to  be 
some  general  regulation,  as  in  France,  fixing  a  day  so  distant  that 
every  person  may  know  what  is  enacted  if  he  will.  And  in  tho 
mean  time  the  most  ample  provision  should  be  made  for  pro- 
mulgation. I  do  not  moan  that  copies  should  be  sent  to  every 
citizen.  This  would  be  a  useless  expense,  since  all  will  not  read 
them.  But  they  should  be  so  distributed  as  to  be  conveniently 
accessible  to  all.  The  duty  of  superintending  their  publication 
usually  belongs  to  the  secretary  of  state,  who  has  the  custody  of 
the  originals ;  and  the  general  practice  is  to  publish  them  in  cer- 
tain newspapers,  as  well  as  in  pamphlets.  Copies  of  the  latter 
are  furnished  to  public  officers  only.  Private  persons  are  left  to 
supply  themselves  as  they  may.  This  arrangement  might  answer 
the  purpose  if  legislation  were  reasonably  stable ;  and  from  the 

(a)  -{This  is  called  a  repeal  by  implication,  or  an  implied  repeal,  not  being  exprefis. 
There  is  a  very  important  and  useful  law  in  Ohio,  R.  S.  §  79,  in  force  since  1866,  pix>- 
yiding  that  repeals  or  amendments  shall  not  affect  pending  actions,  prosecutions,  or 
proceedings  civil  or  criminal,  or  existing  causes  of  action,  proceeding,  or  pi-osecution 
unless  otherwise  expressly  provided.  } 

(b)  See  Commonwealth  v.  Churchill,  2  Metcalf,  118  ;  -(Kearny  v.  Buttles,  1  Ohio 
State,  362  ; }  but  as  this  result  is  often  unintentional,  it  would  seem  wise  to  enact  the 
contrary,  requiring  the  revival  to  be  hv  express  words,  as  has  been  done  in  this  State, 
R.  S.  §  78.     See  Milne  v.  HuWr,  2  McT^an,  212. 

^If  a  statute  is  to  take  effect  from  and  after  a  day  named  that  day  is  excluded. 
Koltenbrock  v.  Cracraft,  36  Ohio  State.  .584.  y 

(c)  -{This  is  now  changed,  and  by  R.  S.  §  77  acta  take  effect  from  May  1  thereafter, 
unless  the  contrary  is  expressed.  As  to  the  time  of  day  on  which  they  are  in  force,  see 
Arrowamith  v.  Haiueriug,  89  Ohio  State,  573. } 
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provisioD  made  to  secure  deliberation^  through  the  forms  of  enact- 
ment,  we  might  naturally  suppose  that  statutes  would  be  so  well 
considered  and  carefully  worded  that  when  once  enacted  they 
might  stand  for  years  without  alteration.  Indeed  this  is  for  the 
most  part  true  of  tlie  legislation,  of  Congress ;  but  our  State 
legislation  has  been  exceedingly  fluctuating. 

§  18.  Unwritten  Law.  (a)  It  may  sound  strange  to  unpractised 
ears  that  there  should  be  such  a  thing  as  unwritten  law ;  for  if 
there  be  one  thing  which,  above  all  others,  demands  all  tlie  cer- 
tainty and  precision  which  human  ingenuity  can  attain,  it  is  the 
law  which  governs  us.  Accordingly,  the  three  divisions  of  written 
law  which  have  just  been  described  are  required  to  pass  the  most 
searching  scrutiny  before  their  consummation  as  written  law. 
And  the  question  may  naturally  be  asked,  why  we  should  have 
any  other.  Having  organized  a  distinct  department  of  govern* 
ment  for  the  sole  purpose  of  enacting  laws,  why  should  we  recog- 
nize any  other  than  those  thus  enacted  ?  It  is  indeed  true  that 
our  political  theory  seems,  at  the  first  glance,  not  to  require,  or 
even  tolerate,  unwritten  law.  The  very  terms  appear  to  involve 
an  absurdity.  They  do  not,  however,  signify  oral  law,  but  law 
which  has  never  been  enacted  in  the  shape  of  constitutions,  trear 
ties,  or  statutes.  And  strange  as  it  may  appear,  unwritten  law, 
as  thus  described,  constitutes  by  far  the  greater  portion  of  that 
entire  body  of  law  by  which  our  rights  are  regulated.  It  consists 
of  two  great  divisions,  common  law  and  equity^  each  of  which  I 
shall  describe,  beginning  with  the  former. 

Common  Law.  (i)  This  is  said  to  be  imwritten,  because  there 
is  no  record  of  its  formal  enactment.  It  is  sometimes  pretended 
that  it  consists  of  statutes  worn  out  by  time,  their  records  having 
been  lost.  It  is  also  called  a  collection  of  customs  and  traditions 
commencing  in  immemorial  times,  acquiesced  in  by  successive 
generations,  and  gradually  enlarged  and  modified  in  the  progress 
of  civilization.  The  true  account,  however,  is,  that  it  is  the  stu- 
pendous work  of  judicial  legidation.  Theorize  as  we  may,  it  has 
been  made  from  first  to  last  by  judges ;  and  the  only  records  it 
ever  had  are  the  reports  of  their  decisions,  and  the  essays^  com- 
mentarieSy  and  digests  founded  thereon.  To  explain  its  formation, 
we  may  suppose  a  question  to  have  arisen  in  England,  centuries 
ago,  respecting  which  the  written  law  contained  no  provision. 
Upon  presenting  this  question  to  the  judge,  he  must  either  let  a 
wrong  go  unredressed,  or  make  a  law  to  meet  the  exigency.  He 
chose  the  latter  alternative ;  and  in  making  up  his  decision,  sought 
light  from  every  available  source.  If  a  case  exactly  similar  had 
before  been  decided,  he  would  naturally  adopt  the  decision  then 
made.    Or  if  an  analogous  case  could  be  found,  he  would  adopt 

(a)  See  1  Black.  Com.  68-B4  ;  1  Kent,  Com.  lee.  21,  22. 

(6)  See  1  Story,  Const  §  156-158;  Lindsley  v.  Coats,  1  Ohio  Rep.  243,  812; 
SackeU  v,  Sackett,  8  Pickering,  309  ;  Patterson  v,  Winn,  5  Peters,  233 :  8  Petera, 
687. 
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its  principles  so  far  as  they  would  apply,  (a)  If  neither  of  these, 
he  would  consult  public  policy  and  the  abstract  principles  of 
natural  justice.  He  would,  moreover,  be  assisted  by  the  argu- 
ments of  the  opposing  counsel,  who  would  present  the  case  in  all 
its  bearings.  With  these  aids,  and  in  this  manner,  he  would 
make  up  his  decision ;  and  if  no  sinister  motives  operated,  the 
presumption  is  that  it  would  be  on  the  side  of  abstract  right. 
Such,  briefly,  is  the  process  by  which  the  vast  fabric  of  common 
law  has  been  reared.  A  succession  of  judges,  during  a  long  lapse 
of  years,  have  contributed  the  results  of  their  reason  and  learning 
to  elaborate  and  perfect  it.  In  its  theory^  each  successive  adjudi- 
cation has  become  a  precedent  for  all  similar  cases  involving  the 
same  principle  ;  and  it  is  obvious  that  just  in  proportion  as  prece- 
dents are  multiplied,  the  number  of  unprecedented  cases  must  be 
diminished.  Legislation,  moreover,  has  been  constantly  supply- 
ing deficiencies.  It  follows,  therefore,  that  the  field  of  judicial 
discretion,  almost  boundless  at  first,  has  been  gradually  but 
steadily  narrowing.  Still,  however,  admitting  precedents  to  be 
absolutely  binding,  which  is  not  the  fact,  though  it  is  the  theory, 
judges  even  at  this  day  exercise  a  far  wider  discretion  under  the 
common  law  than  is  usually  supposed  by  those  not  conversant 
with  the  subject.  And  to  this  extent  there  is  not  that  complete 
separation  between  the  legislative  and  judicial  power  which  the 
theory  of  our  government  supposes. 

The  common  law,  thus  slowly  matured  into  a  system  in  Eng- 
land, was  introduced  into  this  country  by  the  first  colonists, 
together  with  the  statutes  by  which  it  had  then  been  modified,  so 
far  as  applicable  to  their  condition.  This  was  at  first  a  matter  of 
necessity  ;  and  when  the  colonies  became  independent,  the  system, 
which  in  the  meantime,  had  been  much  improved  under  their  own 
legislation,  was  retained  from  choice.  The  new  States,  with  the 
exception  of  Louisiana,  which  has  preferred  the  civil  code,  have 
adopted  it  from  the  old ;  so  that  the  common  law  now  prevails 
generally  throughout  the  Union.  Nearly  all  our  technical  terms 
and  forms  of  proceeding  are  borrowed  from  it  and  defined  by  it. 
Where  a  question  arises  concerning  which  our  written  law  is  silent, 
we  consult  the  reports^  beginning  with  those  of  our  own  State. 
We  pass  thence  to  the  other  American  reports,  and  finally  to  the 
English  reports,  searching  back  to  the  earliest  times.  If  none  of 
these  settle  the  question,  we  seek  light  from  the  civil  law,  or  from 

(a)  In  deciding  causes,  it  is  the  custom  of  judges  to  deliver  opinions,  in  which  they 
give  the  reasons  for  their  decisions,  often  at  great  length,  and  sometimes  diverging  from 
the  point  in  issue  and  discussing  questions  not  necessarily  involved  in  it.  Such  opinionii 
may  be  entitled  to  respectful  consideration,  according  to  the  learning  and  ability  of  the 
judge,  and  the  attention  bestowed  by  him  at  the  time  on  the  Hubjects  discussed.  But 
they  are  entitled  to  weight  as  authority  only  so  far  as  they  were  necessary  to  the 
detennination  of  the  right  or  title  in  litigation  between  the  parties.  All  discussions 
of  this  character  upon  j)oints  whose  adjudication  is  uncalled  for,  are  termed  obiter  diela. 
This  distinction  may  aid  the  student,  as  he  consults  the  re|K>rt8,  to  separate  what  may 
be  regarded  as  adjudged,  or  8ettle<l  by  a  judicial  decision,  from  what  remains  open  for 
further  ai^gument  and  consideration. 
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any  other  source  which  can  furnish  it.  The  whole  number  of 
English  reports,  digests,  abridgments,  and  other  works,  contain- 
ing the  common  law,  may  be  set  down  at  more  than  one  thousand 
volumes ;  and  the  number  of  corresponding  works  in  this  country 
at  five  hundred ;  so  that  the  principles  of  common  law  are  to  be 
sought  for  through  fifteen  hundred  volumes,  (a)  The  epoch  down 
to  which  the  English  common  law  is  to  be  received  in  this  coun- 
try has  been  a  matter  of  much  doubt.  Should  it  be  the  settle- 
ment of  the  country,  the  Declaration  of  Independence,  or  the 
present  moment  ?  The  general  sentiment  has  been  that  it  should 
be  the  settlement  of  the  country.  In  truth,  however,  there  is  a 
great  reluctance  in  recognizing  the  English  common  law  as  of 
absolute  and  binding  authority  down  to  any  period.  The  doctrine 
repeatedly  declared  by  our  judges  is  that  they  will  be  bound  by 
it  only  so  far  as  they  consider  it  suited  to  our  state  of  society  and 
form  of  government.  (6)  The  only  certainty,  therefore,  is  that 
we  have  something  which  we  call  common  law,  scattered  at  ran- 
dom over  a  vast  suiiace.  But  precisely  what  it  is,  or  how  far  it 
extends,  is  hidden  in  the  breasts  of  our  judges,  and  can  only  be 
ascertained  by  expenment. 

Equity.  (<?)  In  its  literal  acceptation,  equity  is  nearly  synony- 
mous with  justice.  But  in  its  technical  sense,  it  means  chancery 
law ;  or  that  system  of  rules  by  which  courts  of  chancery  are 
governed  in  the  administration  of  justice.  It  had  its  origin  in 
the  deficiencies  of  the  ancient  common  law;  which  by  reason 
of  the  paucity  of  its  then  settled  principles,  and  the  inflexibility 
of  its  forms,  could  not  so  shape  and  modify  its  remedies  as  to 
meet  the  circumstances  of  each  particular  case.  When,  there- 
fore, the  law  furnished  no  remedy,  or  only  an  inadequate  one,  or 
when  its  rigorous  enforcement  would  work  positive  injustice,  the 
party  thus  aggrieved,  assuming  the  attitude  of  a  suppliant,  peti- 

(a)  Mr.  Wallace,  in  bis  book  entitled  "Tbe  Reporters"  (1855),  pats  tbo  number  of 
reports  at  two  thousand.     -{They  now  (1886)  number  about  six  thousand.  \ 

(6)  jThe  courts  of  this  State  will  adopt  the  principles  of  the  common  law  as  the 
rales  of  decision  so  far  only  as  those  principles  are  adapted  to  our  circumstances,  state 
of  society,  and  form  of  government.  Lindsley  v.  Coats,  1  Ohio,  243,  245  ;  Roads  o. 
Symmes,  ib.  281,  312 ;  Bloom  v.  Richards,  2  Ohio  SUte,  387  ;  Cleveland  C.  k  C. 
R.  R.  r.  Reary,  3  Ohio  State,  201,  205  ;  Kerwhacker  v.  C.  C  &  C.  R.  R.  ib.  172.  178. 

The  early  English  statutes  did  not  become  part  of  the  law  of  Ohio.  HeUenstine  v. 
Gmrrard,  7  Ohio,  1  pt.  276  ;  Carroll©.  Olmstead,  16  ib.  251,  260  ;  Crawford  v.  Chapman, 
17  ib.  449,  452 ;  Williams  v.  First  Pres.  Soc.,  1  Ohio  State,  478,  497  ;  Drake  v, 
Ro^rs,  13  ib.  21,  28  ;  Thompson  r.  Thompson,  17  ib.  649,  664  ;  Knapp  v.  Thomas, 
39  lb.  377,  885  ;  Hastings  v.  Columbus,  42  ib.  585,  590.  In  fact,  however,  an  act  of 
the  Northwest  Territory,  passed  in  1795,  made  the  common  law  and  general  acts  of 
Parliament  prior  to  4  James  I.  part  of  the  law  of  the  Territory.  In  1805  the  State 
of  Ohio  re-enacted  this  same  statute,  there  having  been  doubt  as  to  the  power  of  the 
territorial  legislature  to  pass  it ;  but  in  1806  that  part  was  re^iealed  and  no  substitute 
Jus  ever  been  passed.  \ 

(c)  See  3  Black.  Com.  ch.  47  ;  1  Kent,  Com.  489  ;  1  Story  on  Equity,  ch.  1,  2 ; 
Pomeroyon  Equity  ;  article  by  Charles  Sumner,  10  American  Jurist,  227  ;  the  Introduce 
tious  to  Jeremy  and  Fonblanque  on  Equity  ;  and  the  very  admirable  treatise  of  S})ence 
on  the  Equitaole  Jurisdiction  of  the  Court  of  Chancery,  which  traces  the  principles 
of  Equity  to  their  sources;  -{also  Maine*s  Ancient  Law;  Campbell's  Lives  of  the 
Chau(%llor8}>. 
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tioned  to  the  king  in  person ,  as  the  fountain  of  justice,  for  relief. 
But  it  soon  became  inconvenient  for  the  king  to  give  personal 
attention  to  these  petitions,  and  he  referred  them  to  an  officer 
of  his  household  called  a  chancellor.  The  office  of  chancellor, 
nominally  derived  from  the  Roman  Empire,  was  at  first  purely 
ecclesiastical.  The  chancellor  was  the  king's  spiritual  adviser  or 
conscience-keeper,  and  had  the  custody  of  the  great  seaL  Being 
of  course  distinguished  for  his  learning  and  probity,  it  was  natu- 
ral that  he  should  be  thus  selected  by  the  king  as  the  dispenser 
of  liis  justice,  and  accordingly  petitions  were  now  addressed  to 
him  in  the  first  instance.  It  therefore  became  necessary  for  the 
chancellor  to  adopt  a  system  of  rules  and  forms  of  proceeding ; 
and  as  the  civil  law  was  then  a  part  of  clerical  education,  he  bor- 
rowed from  it  as  far  as  he  could.  Being  at  first  without  prece- 
dents, he  acted  according  to  his  own  ideas  of  natural  justice, 
doing  what  he  conscientiously  thought  right.  He  professed, 
indeed,  to  entertain  jurisdiction  of  petitions  only  when  the  law 
furnished  no  adequate  remedy ;  but  being  the  exclusive  judge  of 
this,  comparatively  ignorant  of  the  common  law,  and  one  of  a 
class  notoriously  ambitious  to  increase  their  power  in  the  State, 
he  construed  this  limitation  very  liberally.  A  writ  of  9%Apcena 
was  soon  devised  to  bring  parties  •  complained  of  before  him, 
which,  in  those  superstitious  times,  they  feared  to  disobey ;  and 
tlius  a  regular  court  of  chancery  became  gradually  established. 
As  early  as  1394,  its  authority  was  recognized  by  parliament, 
though  no  record  is  preserved  of  its  proceedings  earlier  than  1420. 
But  in  an  age  of  bigotry,  with  the  suffrages  of  the  church  in  its 
favor,  its  influence  extended  so  rapidly  as  to  excite  the  jealousy 
of  the  courts  of  law ;  and  about  the  year  1616,  a  bitter  contro- 
versy grew  out  of  this  rivalry.  By  this  time,  however,  the  court 
of  chancery,  though  founded  upon  usurpation,  was  too  firmly 
established  to  be  overthrown.  But  by  way  of  concession  to 
public  sentiment,  it  gradually  became  separated  from  church 
influence  by  the  selection  of  chancellors  from  the  most  eminent 
lawyers.  Under  their  administration,  its  rules  and  forms  have 
been  improved,  extended,  and  systematized,  until  they  constitute, 
under  the  name  of  equity,  one  of  the  most  regular  and  important 
branches  of  jurisprudence.  The  chancery  system  thus  matured 
in  England  has  been  introduced  into  this  country, —  not,  however, 
so  universally  as  the  common  law.  In  some  of  the  States,  as 
Pennsylvania  and  Massachusetts,  only  a  few  special  chancery 
powers  are  conferred  on  the  courts  of  law ;  (a)  while  in  others, 
as  New  York  and  Virginia,  the  entire  system  has  been  adopted. 
The  federal  and  some  of  the  State  constitutions  recognize  chan- 
cery powers  in  their  fullest  extent,  but  require  them  to  be  exer- 
cised by  the  same  tribunals  which  administer  the   law.     The 

(a)  The  Supreme  Judicial  Court  of  Massachusetts  has  now  *'  full  equity  jurisdiction, 
aocordiug  to  the  usage  and  practice  of  courts  of  equity,  in  all  cases  where  there  is  not 
*  plain,  adequate,  and  complete  remedy  at  law." 
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same  persons,  therefore  officiate  both  as  chancellors  and  judges ; 
but  the  two  jurisdictions  are  kept  as  distinct  from  each  other  as 
if  administered  by  different  persons. 

The  general  nature  of  equity,  and  the  points  wherein  it  differs 
from  law,  strictly  so  called,  cannot  be  fully  explained  until  we 
come  to  consider  the  forms  of  proceeding.  It  resembles  the  com- 
mon law,  however,  in  being  a  mere  collection  of  precedents, 
established  by  successive  chancellors,  during  a  long  series  of 
years,  and  treasured  up  in  the  reports  of  their  decisions ;  and  the 
precedents,  thus  established,  are  regarded  as  binding  to  the  same 
extent  as  they  are  in  law,  but  no  further.  Hence  we  perceive 
the  fallacy  of  that  popular  notion,  countenanced  indeed  by  the 
early  definitions,  that  equity  consists  in  the  application  of  moral 
principles  to  human  transactions,  without  reference  to  positive 
r^ulations ;  that  it  addresses  itself  to  the  conscience  of  the  chan- 
cellor, who  administers  relief  whenever  there  is  an  honest  claim ; 
in  short,  that  equity  is  something  independent  of  law,  and  exer- 
cising a  dispensing  power  over  it.  This  may  have  been  partially 
true  at  first;  but  conscience  is  now  no  more  the  guide  of  the 
chancellor  than  of  the  judge.  Neither  may  decide  according  to 
his  feelings.  Such  discretion  would  not  be  tolerated  in  any 
magistrate  under  a  free  government.  In  fact,  the  highest  con- 
ception that  can  be  formed  of  either  a  judge  or  chancellor,  would 
be  that  of  a  pure  intelligence,  fully  comprehending  all  legal 
principles,  and  utterly  divested  of  passion  or  sympathy.  If  a 
statue  could  be  imagined  to  have  a  mind,  but  no  heart;  an 
intellect,  but  no  feeling;  in  a  word,  to  be  endowed  with  the 
single  capacity  of  deciding  unerringly  what  the  law  is  in  every 
case, — it  would  be  a  perfect  chancellor,  as  well  as  judge ;  for  just 
in  proportion  as  this  icy  standard  is  approached,  both  become 
faultless  ministers  of  justice,  in  their  respective  departments. 
But  while  equity  agrees  with  law  in  being  a  system  of  prece- 
dents, it  differs  essentially  in  the  modes  of  proceeding.  These  are 
80  constituted  as  to  administer  remedies  for  which  the  forms  of 
law  are  totally  incompetent.  Hence  it  is  neither  above  law  nor 
opposed  to  it,  but  merely  subsidiary,  serving  to  supply  its  deficien- 
cies and  help  out  its  designs.  In  general,  two  things  are  neces- 
sary to  bring  a  case  within  chancery  jurisdiction :  first,  the  absence 
of  an  adequate  remedy  at  law;  and  secondly,  the  existence  of 
some  enactment  or  precedent  to  meet  the  case.  But  these  things 
will  be  more  fully  explained  hereafter.  Enough  has  been  said 
to  show  that  equity  forms  a  branch  of  unwritten  law,  not  inferior 
in  importance  to  the  common  law,  and  equally  the  work  of  judi- 
cial legislation. 

Civil  and  Canan  Law.  I  have  thus  far  made  no  mention  of 
the  civil  or  Roman  law^  or  of  the  canon  or  ecclesiastical  laWj 
because  neither  possesses  any  intrinsic  authority  in  this  country, 
except  a  select  portion  of  tlie  former  in  Louisiana.  Yet  as  both 
are  sources  from  which  much  of  our  unwritten  law  has  been 
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derived,  they  merit  a  brief  description.  By  the  civil  law  (a)  then, 
is  meant  the  body  of  Roman  law,  compiled  and  digested  under 
the  direction  of  the  emperor  Justinian  and  his  successors.  It  con- 
sists of  three  principal  divisions :  1.  The  Institutes^  in  four  books 
which  contain  the  elementary  principles  of  law  carefully  arranged, 
and  designed  principally  for  students.  2.  The  Pandects^  in  fifty 
books,  which  contain  a  methodical  digest  of  the  writings  and 
opinions  of  the  most  celebrated  jurists.  3.  The  Code,  in  twelve 
books,  containing  the  imperial  edicts  and  decrees,  to  the  time  of  its 
date.  To  these  must  be  added  the  Novels,  containing  the  edicts 
and  decrees  of  subsequent  emperors,  and  forming  a  supplement 
to  the  compilation  of  Justinian's.  These  compilations,  therefore, 
embody  the  wisdom  of  the  Romans  in  jurisprudence  for  about 
twelve  hundred  years. 

By  the  canan  law  (6)  is  meant  the  body  of  ecclesiastical  law 
compiled  from  the  opinions  of  the  early  Latin  fathers,  the  ordi- 
nances or  decrees  of  general  councils,  and  the  bulls  of  the  holy  see. 
But  this  body  of  law  is  far  less  interesting  to  us  than  the  civil  law, 
because,  in  our  total  separation  of  church  and  state,  its  influence 
has  been  almost  entirely  done  away.  Yet  in  questions  relating  to 
marriage  and  divorce,  and  to  the  settlement  of  the  estates  of  de- 
ceased persons,  we  still  have  occasion  to  refer  to  this  body  of  law. 

§  19.  Codification.  ((;)  Before  leaving  this  subject  it  may  not 
be  improper  to  say  a  few  words  upon  the  project  of  diminishing 
the  importance  of  unwritten  law,  by  enlarging  the  boundaries  of 
written  law.  And  first,  is  this  practicable  ?  In  answering  this 
question,  it  is  sufficient  to  consider  unwritten  law  merely  as  a  col- 
lection of  legal  principles,  no  matter  how  established,  or  whence 
derived.  Can  these  principles  be  reduced  to  precise  language,  and 
arranged  in  systematic  order  ?  For  if  so,  they  can  be  enacted 
into  a  code.  Now  operations  precisely  similar,  and  equally  ardu- 
ous, have  been  performed  iu.every  other  art  and  science.  ITie 
great  difficulty  has  always  been  to  iindf^eut  the  principles,  not  to 
arrange  them ;  but  here  the  principles  exist  in  the  reports,  and  the 
numerous  digests  and  abridgments  would  greatly  facilitate  the 
construction  of  a  code.  We  are  not  left,  however,  to  speculation 
and  conjecture.  The  thing  has  been  done,  and  therefore  can  be 
done  again.  It  is  sufficient  to  refer  to  two  experiments.  When 
Justinian  ascended  the  Roman  throne,  the  laws  had  been  accumu- 
lating in  the  same  way  as  ours,  for  ten  centuries,  and  were  con- 
tained in  some  thousands  of  volumes.    Yet  he  found  commissioners 

(a)  See  1  Black.  Com.  80  ;  1  Kent,  Com.  lee.  23 ;  Gibbon's  Roman  Empire,  ch.  44. 
•{  On  the  value  of  the  Koman  I^w,  see  article  in  15  Am.  Law  Rev.  555.  Worka  on  tho 
Roman  law  have  now  become  very  numerous.  |- 

{b)  See  1  Bla(;k.  Com.  82-85  ;  Brown's  Kcolesiastical  Law  ;  Rogers*  Ecclesiastical 
Ijaw.  There  is  an  American  republication  of  the  English  Ecclesiastical  Reports  in  aix 
volumes,  edited  by  K.  D.  Iiigruham,  of  Philadeljihia. 

(r)  St'C  1  Hoff.  L«»^.  Out.  454  ;  Benthani  on  Legislation  ;  Grimke's  Report  to  the 
Legislature  of  South  Carolina ;  Story's  Rc|)ort  to  the  l^egislature  of  Massachtuetts ; 
1  West  Law  Jour.  433. 
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to  constnict  from  this  confused  mass  of  materials,  a  clear,  con- 
nected, and  beautiful  system  of  law.  And,  in  the  strong  language 
of  Gibbon,  ^^  while  the  vain  titles  of  the  victories  of  Justinian  are 
crumbled  into  dust,  the  name  of  the  legislator  is  inscribed  on  a  fair 
and  everlasting  monument."  Almost  the  same  remarks  apply  to 
the  splendid  achievement  of  Napoleon.  When  he  ascended  the 
French  throne,  the  task  of  legal  reform  was  as  imperiously  called 
for,  and  not  less  arduous.  But  to  such  a  man  difficulty  seemed 
in  itself  a  temptation.  He,  too,  found  commissioners  to  frame  an 
admirable  code ;  and,  in  his  own  vigorous  language,  he  '^  will  go 
down  to  posterity  witii  that  code  in  his  hand."  But  we  need  not 
go  abroad  for  examples.  Codes  justly  renowned  have  already  been 
framed  for  Louisiana.  And,  to  take  partial  examples,  our  consti- 
tutional law  has  been  codified  to  the  admiration  of  the  world,  while 
that  of  England  still  remains  unwritten,  a  heavy  mass  of  doubtful 
precedents.  And  yet  for  this  great  work  our  fathers  had  no  models, 
and  scarcely  materials.  Again,  the  criminal  law,  both  of  the 
United  States  and  of  most  of  the  States,  has  been  likewise  codi- 
fied ;  and  our  citizens  thereby  enjoy  the  inestimable  privilege  of 
being  able  to  find,  on  a  few  pages  of  the  statute-books,  every  offence 
for  which  the  hand  of  justice  can  punish  them,  (a)  The  idea  of 
impracticability,  therefore,  can  arise  only  from  a  misconception  of 
what  is  actually  proposed.  Did  the  project  contemplate  the  forma- 
tion of  a  code  absolutely  perfect,  so  as  to  anticipate  all  future  cases, 
this  would  indeed  transcend  finite  capacities.  For  in  the  ever- 
multiplying  relations  of  human  affairs,  the  imagination  cannot 
reach  forward  to  the  time  when  new  cases  will  not  arise.  But  this 
is  not  the  proposition.  Nothing  more  is  sought  than  to  incorporate 
into  a  code  existing  principles,  and  this  has  been  shown  to  be 
practicable.  A  difficulty,  however,  has  been  suggested  of  another 
sort ;  namely,  that  when  commissioners  should  have  prepared  a 
code,  a  legislative  sanction  could  not  be  procured.  The  idea  is 
that  the  numerous  members  of  a  legislative  body  could  never  be 
brought  to  unite  upon  any  code,  when  to  a  single  mind  there  would 
be  no  difficulty.  It  is  indeed  probable  that  many  of  the  members 
would  not  carefully  examine  its  provisions,  and  could  not  appre- 
ciate them  if  they  did.  But  a  personal  inspection  by  every  mem- 
ber would  not  be  expected.  This  is  not  the  way  in  which  such 
bodies  usually  transact  their  business.  They  inquire  and  examine 
through  their  appropriate  committees,  and  rely  upon  their  reports. 

(a)  So,  yery  recently,  Codes  of  Procedure  have  been  adopted  in  \  Arkansas,  California, 
Colorado,  Connecticut,  Dakota,  Florida,  Idaho,  Indiana,  Iowa,  Kansas,  Kentucky, 
Minnesota,  Missouri,  Montana,  Nebraska,  Nevada,  New  York,  North  Carolina,  Ohio, 
Oregon,  South  Carolina,  Utah  Territory,  Washington  Territory,  Wisconsin,  and  Wyo- 
ming Territory  }> .  An  act  of  the  British  Parliament  passed  June  30,  1852,  amended  by 
that  of  Aug.  12,  1854,  and  entitled  "The  Common  Law  Procedure  Act,"  abolishes 
all  forms  of  actions  and  introducex  radical  reforms  in  pleading  and  practice.  For  a 
aommaiT  of  these  changes,  see  18  Boston  Law  Reporter  (Feb.  1856),  541.  The  law  of 
criminal  procedure  has  lately  been  greatly  simplified  in  England.  Bishop  on  Law  of 
Criminal  Procedure,  passim.  The  Indian  codes  of  the  English  Parliament  are  veiy 
iateresting  and  instructive  examples  of  codification. 
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They  might  do  so  in  this  case.  For  greater  securitj,  there  might 
be  successive  committees  from  year  to  year;  and  then,  if  time 
should  disclose  errors,  they  could  be  readily  coiTected  by  future 
legislatures. 

In  the  next  place,  then,  is  the  project  expedient  ?  There  are 
some  objections  on  this  score,  which  first  require  to  be  answered. 
Fir9t^  it  is  said  that  we  might  lose  much  that  is  really  excellent 
in  the  unwritten  law.  The  fact  would  seem  to  be  otherwise. 
The  proposition  is  to  search  thoroughly,  once  for  all,  the  volumi- 
nous records  of  unwritten  law,  and  abstract  therefrom  all  the 
principles  which  are  worthy  of  being  retained.  But  the  search 
need  not  be  confined  even  within  this  range.  The  records  of  all 
human  experience  might  be  explored ;  and  wheresoever  in  the 
codes  of  ancient  or  modern  lawgivers,  a  legal  principle  could  be 
found  suited  to  our  condition,  it  could  be  adopted.  In  this  way, 
so  far  from  losing,  we  should  take  the  surest  method  of  preserv- 
ing all  the  scattered  gems  of  jurisprudence.  Secondly^  it  is  said 
that  we  should  effect  a  great,  sudden,  and  of  course  disastrous 
change  in  legal  rights,  —  a  kind  of  civil  revolution.  But  this  does 
not  follow.  The  proposition  is  not  to  reverse  the  law,  but  simply 
to  change  it  from  unwritten  to  written  law.  Not  one  legal  prin- 
ciple need  be  altered,  unless  the  public  good  require  it  Thirdly, 
the  time  and  expense  may  be  deemed  an  objection.  No  doubt  it 
would  require  much  of  both.  The  best  exertions  of  the  best 
minds,  in  a  long  and  arduous  labor  for  the  public,  ought  to  be 
well  rewarded.  But  when  accomplished,  the  work  would  be  be- 
yond all  price.  Moreover,  the  cost  would  probably  be  saved  in  a 
single  generation  by  the  reduced  expenses  of  litigation.  Let  us 
then  advert  to  some  of  the  positive  advantages  of  such  a  code : 
and/r«^,  our  laws  would  be  better  adapted  to  our  condition  than 
they  now  are;  since  that  part  of  the  im written  law  which  is 
suitable  only  for  barbarians  would  be  of  course  rejected,  and  no 
longer  cumber  our  legal  repositories.  Secondly^  our  laws  would 
be  more  generally  known,  for  the  inquirer  would  no  longer  have 
to  search  for  them  through  thousands  of  volumes,  and  then  haply 
not  find  them.  Thirdly^  they  would  be  more  simple.  If  statutes 
are  not  easily  understood,  it  is  the  fault  of  those  who  frame  them, 
in  not  using  clear  method  and  plain  language.  All  needless 
technicalities  which  now  lumber  up  the  books  would  be  avoided. 
Fourthly^  our  laws  would  be  more  certain  than  they  now  are,  and 
it  has  often  been  said  that  the  certainty  of  law  is  more  important 
than  the  reason  of  it.  The  only  uncertainty  which  need  belong  to 
statutes  is  that  which  arises  from  the  imperfection  of  language. 
There  would  be  no  balancing  of  authorities,  or  arguing  about 
fitness.  The  only  question  would  be.  What  has  the  legislature 
enacted  ?  Not  so  with  unwritten  *law.  For  though  in  theory  pre- 
cedents are  binding,  yet  in  point  of  fact,  judges  do  not  regard 
precedents  as  absolutely  imperative,  like  statutes,  but  rather  as 
lights  to  aid  their  discretion  and  inform  their  judgment.    They 
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sometimes  overrule  their  own  prior  decisions,  and  very  often  the 
decisions  of  other  courts,  insomuch  that  an  immense  collec- 
tion (a)  of  overruled  cases  has  already  been  published.  And  how 
is  even  this  source  of  uncertainty  increased,  by  promulgating  such 
a  doctrine  as  that  already  referred  to,  that  the  unwritten  law  is 
binding  only  so  far  as  it  is  adapted  to  our  condition !  Ought  we 
to  depend  to  such  an  extent  as  this  upon  the  discretion  of  any 
set  of  men  ?  Lastly^  our  laws  would  be  more  conformable  to  the 
theory  of  our  government,  which  vests  legislative  power  in  the 
legislature  alone,  and  not  in  the  judiciary.  But  I  have  not  time 
to  pursue  the  subject.  The  question  of  codification  is  by  no 
means  clear  of  difficulty,  though  abundantly  deserving  of  serious 
consideration. 

§  20.  DiTislona  of  Persoiui.  (i)  Having  now  enumerated  the 
various  kinds  of  law,  let  us  next  advert  to  the  subjects  upon 
which  law  operates.  These  are,  as  we  have  seen,  persons  and 
property.  But  both  persons  and  property  are  distributed  by  law 
into  Vlnrious  divisions  and  subdivisions,  which  I  shall  here  briefly 
indicate,  —  beginning  with  persons,  1.  The  law  distinguishes  be- 
tween natural  and  artifimal  persons.  By  a  natural  person  is 
meant  simply  a  human  being.  By  an  artificial  person  is  meant  a 
corporation^  consisting  of  one  or  more  natural  persons,  endowed 
by  law  with  certain  attributes  not  possessed  by  natural  persons ; 
among  which  are  unity  and  indivisibility  of  name  and  purpose, 
and  continuity  of  succession  and  duration,  unaffected  by  change 
of  members.  The  law  creating  a  corporation,  and  called  its 
charter^  imparts  to  it  various  other  capacities  according  to  its  ob- 
jects, which  will  be  described  hereafter.  2.  The  law  distinguishes 
between  pvhlic  and  private  persons.  Public  persons  include  all 
those  who  occupy  official  stations,  and  will  be  described  in  con- 
nection with  the  departments  of  government.  All  other  persons 
are  private.  3.  The  law  distinguishes  between  citizens  and  aliens,  .  ^ 
Citizens  include  all  persons  bqru  within  the  United  States,  and  all '  ^"^^' 
persons  duly  naturalized,  (<?)     The  process  of  naturalization  will 

(a)  See  Bigelow's  Overruled  Cases.  One  of  the  most  remarkable  instances  of 
orerruled  precedents  is  the  case  of  Godsall  v.  Boldero,  9  East,  72,  decided  in  1807, 
which,  after  being  often  recognized  as  authority  by  judges  and  text-writers,  was  finally 
ov«TTaled  in  1854.  Dalby  v.  India  and  London  Life  Assurance  Cora])any,  15  Com. 
Bench  K.  365,  28  £ng.  L.  &  £q.  312.  In  the  original  case,  an  insurnnce  had  beon 
effected  on  the  life  of  the  celebrated  William  Pitt.  The  policy  was  subsisting  at  the 
time  of  his  death,  on  Jan.  23,  1806,  and  the  debt  was  paid  by  his  executors.  The 
insiirsnce  company  in  a  suit  on  the  jtolioy  resisted  payment,  on  the  ground  that  the 
contract  of  life  insurance  is  one  of  indemnity,  and  the  creditor,  having  been  fully 
paid,  had  been  fully  indemnified.  The  defence  was  sustained.  The  last  cited  case, 
nowever,  decides  that  the  contract  of  life  insurance  is  not  one  of  indemnity,  but  a 
mere  contract  to  pay  a  certain  sum  of  money  on  the  death  of  a  person,  in  considera- 
tion of  the  due  payment  of  a  certain  annuity  for  his  life.  See  Parsons  on  Mercantile 
Law,  p.  550. 

(b)  See  the  first  book  of  Blackstone,  for  these  divisions  and  definitions. 

(e)  Also  all  persons  bom  out  of  the  jurisdiction  of  the  United  States,  whose  fathers 
were,  at  the  time  of  their  birth,  citizens  of  this  country,  and  had  at  one  time  resided 
therein ;  also,  married  women  capable  of  naturalization  under  existing  laws,  whose 
husbands  are  citlzena  of  the  United  States.    Act  of  Feb.  10, 1855.     10  U.  S.  Stat.  604. 
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be  described  hereafter.  All  other  persons  are  aliens.  4.  The 
law  distinguishes  between  males  and  females.  Females  have  no 
political  capacities  whatsoever ;  that  is,  they  have  no  direct  voice 
or  agency  in  the  formation  or  administration  of  government. 
But  while  they  remain  unmarried,  their  legal  capacities  are  the 
same  as  those  of  the  other  sex.  When  married,  they  are  placed 
under  various  disabilities,  which  will  be  described  when  we  come 
to  speak  of  husband  and  wife.  5.  The  law  distinguishes  between 
infants  and  adults.  Infants  or  minors,  in  many  of  the  States,  in- 
clude all  males  under  twenty-one  years  of  age,  and  all  females 
under  eighteen.  In  others,  twenty-one  is  the  age  of  majority  for 
both.  All  other  persons  are  adults.  Infants  have  no  political 
capacities  at  all;  and  they  are  placed  under  various  legal  dis- 
abilities, which  will  be  described  hereafter  under  the  heads  of 
parent  and  childy  and  of  guardian  and  ward.  6.  The  law  dis- 
tinguishes between  persons  sane  and  insane.  Insane  persons 
comprehend  all  those  persons  who  are  totally  or  partially  de- 
prived of  reason.  They  are  placed  under  various  legal  disabili- 
ties, which  will  be  described  under  the  head  of  idiots  and  lunatics. 
7.  The  law  distinguishes  between  masters  and  slaves^  or  servants. 
Slaves  include  those  persons  bound  by  law  to  involuntary  and 
perpetual  servitude,  unless  manumitted  by  their  masters.  They 
will  be  described  hereafter.  Persons  voluntarilv  bound  to  ser- 
vice,  or  bound  only  for  a  limited  time,  will  be  described  under  the 
head  of  master  and  servant,  8.  The  law  distinguishes  Indians 
from  all  other  persons.  They  are  placed  under  various  disabilities, 
both  political  and  legal,  which  will  be  described  hereafter.  9.  The 
death  of  an  individual  gives  rise  to  various  legal  distinctions.  If 
he  lias  disposed  of  his  property  by  will  or  testament^  he  is  called 
testator;  the  persons  taking  his  property,  legatees  or  devisees; 
and  the  person  appointed  by  him  to  settle  his  affairs,  executor.  If 
he  has  left  no  will,  he  is  called  intestate;  the  persons  designated 
by  law  to  take  his  property,  heirs ;  and  the  person  appointed  by 
court  to  settle  up  his  affairs,  administrator.  All  these  relations 
will  be  enlarged  upon  hereafter. 

§  21.  Divisions  of  Property,  (a.)  From  the  divisions  of  persons 
we  pass  to  those  of  property.  The  term  property  includes  every 
valuable  thing  which  can  be  made  the  subject  of  exclusive  owner- 
ship ;  and  the  laws  which  regulate  the  acquisition,  enjoyment, 
and  disposition  of  it,  form  a  large  part  of  the  laws  of  every  society. 
I  shall  here  barely  enumerate  the  various  kinds  of  property,  and 
define  the  terms  employed  to  designate  them.  1.  The  most  gen- 
eral division  of  property  is  into  things  in  possession  and  things  in 
expectation.  The  former  are  readily  understood.  The  latter  con- 
sist of  legal  rights,  and  their  corresponding  obligations.  If  I  have 
a  legal  right  to  any  specific  thing  of  which  you  are  in  possession, 
or  to  receive  from  you  something  valuable  but  not  specific,  and 

(a)  See  the  second  book  of  Blackstonei  for  these  divisions  and  definitions. 
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you  will  not  yoluntarily  fulfil  the  legal  obligations  resulting  from 
my  right,  I  may  enforce  performance  by  a  series  of  legal  pro- 
ceedings to  be  explained  hereafter,  constituting  a  suit  or  action. 
The  result,  therefore,  of  an  action  is  to  transfer  into  possession 
what  was  before  in  expectation ;  and  the  certainty  of  this  result 
is  what  gives  value  to  this  class  of  things;  hence  they  are  de- 
nominated things  in  action^  —  or,  retaining  the  French  term,  choses 
in  action.  Of  this  description  are  all  rights  resulting  from  con- 
tractHj  which  will  occupy  a  wide  space  in  our  future  inquiries.  It 
is  sufficient  here  to  say  that  as  commerce  and  credit  increase, 
this  kind  of  property  increases  proportionally;  and  it  already 
forms  an  immense  item  in  the  account  of  individual  and  na- 
tional wealth.  2.  The  next  division  of  property  is  into  things 
real  and  things  personal.  These  terms,  of  themselves,  afford  no 
intimation  of  the  things  for  which  they  stand,  —  there  being  just 
as  much  of  reality^  and  as  little  of  personality^  in  the  one  as  in 
the  other.  On  this  account  the  terms  movable  and  immovable^ 
which  are  used  in  the  civil  law,  would  be  better.  For  personal 
property  includes  every  valuable  thing  of  an  unfixed  and  movable 
nature,  so  that  it  can  follow  the  person  of  the  owner ;  and  the 
terms  employed  to  designate  it  are  goods  and  chattels  ;  or,  in  the 
abstract,  personalty.  While  real  property  includes  every  valuable 
thing  of  a  fixed  and  immovable  nature,  so  that  it  cannot  follow 
the  person  of  the  owner ;  and  the  terms  employed  to  designate  it 
are  lands^  tenements^  and  liereditaments  ;  or,  in  the  abstract,  realty. 
But  although  immobility  is  the  distinguishing  characteristic  of 
realty,  an  indefinite  duration  of  interest  also  enters  into  the  idea ; 
and  therefore  certain  determinate  interests  in  land,  as  leases  for 
years,  are  called  chattels  real;  because,  although  they  have  that 
immobility  which  is  denoted  by  the  term  real^  yet  for  want  of  an 
indefinite  duration,  they  are  treated  as  chattels.  3.  Real  property 
is  divided  into  things  tangible  and  things  not  tangible.  The  term 
land  includes  only  what  is  tangible ;  that  is,  the  soil  itself,  and 
every  tangible  thing  permanently  connected  therewith,  by  nature 
or  art,  to  an  indefinite  extent  above  and  below  the  surface.  Hence 
there  are  various  articles  of  personalty,  which  become  realty  by 
being  annexed  thereto  ;•  and  these  are  called  fijctures.  The  term 
tenement  is  more  comprehensive  ;  since  it  includes,  not  only  land, 
OS  above  defined,  but  certain  intangible  rights  or  privileges  con- 
nected with  land,  but  not  belonging  to  the  same  person,  —  as  a  right 
of  way,  a  right  of  fishing,  and  the  like.  The  term  hereditament 
was  once  more  comprehensive  still.  By  the  ancient  law,  though 
personalty  was  not  descendible  from  ancestor  to  heir,  yet  there 
were  certain  articles  of  personalty,  not  fixtures,  such  as  family 
pictures,  tombstones,  and  the  like,  which  by  custom  descended 
along  with  the  family  mansion.  These  were  called  heirlooms^  and 
were  included  in  the  terra  hereditaments,  which  comprehend 
everything  inheritable.  Probably  the  law  of  this  country  does  not 
recognize  heirlooms ;  and,  if  so,  the  term  hereditament  compre- 
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hends  no  more  than  tenement.  However,  the  division  of  realty 
now  under  consideration  is  commonly  expressed  by  corporeal  her^ 
editamentdy  and  incorporeal  hereditaments^  —  the  former  including 
land  only,  as  above  defined ;  and  the  latter,  all  intangible  rights 
annexed  to  land.  These  last  are  likewise  denominated  easements. 
§  22.  DiviBionB  of  Time,  (a)  I  shall  conclude  this  lecture 
with  a  few  remarks  on  the  legal  divisions  of  time  and  place^  be* 
ginning  with  those  of  time.  About  forty-five  years  before  Christ, 
Julius  Csesar  undertook  to  reform  the  method  of  computing  time ; 
and  his  substitute  is  called  the  Julian  Calendar.  In  this  calendar 
the  twelve  months,  and  the  number  of  days  in  each,  were  arranged 
as  at  present ;  but  the  year  commenced  on  the  25th  of  March,  and 
contained  865  days  and  6  hours.  These  extra  hours  make  one 
day  in  four  years ;  and  accordingly  a  day  was  interpolated  after 
the  28th  of  February,  every  fourth  year,  which  is  called  bissextile 
or  leap  year.  This  calendar  continued  in  use  until  1582,  when 
Pope  Gregory  undertook  another  reformation.  The  Julian  year 
was  found  to  be  too  long  by  eleven  minutes  and  ten  seconds, 
which  amounts  to  a  day  in  about  130  years.  An  error  therefore 
of  ten  days  had  now  occurred  ;  accordingly,  in  that  year  ten  days 

(a)  See  2  Black.  Com.  141 ;  Herschers  Astronomy,  ch.  18  ;  7  Com.  Dig.  tit  Tempe ; 
15  Petersd.  Abr.  tit.  Time ;  4  Kent,  Com.  95  ;  Glassington  v,  Bawlins,  8  East,  407 ; 
The  King  v,  Cumberland,  4  Nev.  k  Man.  878  ;  Pearpoiut  v.  Graham,  4  Wash.  0. 
C.  R.  232  ;  Arnold  v,  U.  S.,  9  Cranch,  104.  Sunday  is  included  in  the  computa- 
tion of  time,  unless  excluded  by  statutory  provision  or  commercial  usage,  raine 
V.  Mason,  7  Ohio  State,  198,  206.  If  a  note  or  bill  ])ayable  without  grace  falls  due  on 
Sunday,  it  is  not  payable  till  Monday.  But  if  it  is  entitled  to  grace,  and  the  last 
day  of  grace  falls  on  Sunday,  it  is  payable  on  Saturday.  1  Parsons,  Contracts,  235  ; 
Barrett  v,  Allen,  10  Ohio,  426.  A  contract,  as  the  execution  of  a  bond  or  promissory 
note,  made  on  Sunday  in  contravention  of  the  provisions  of  the  Sunday  laws,  is  void 
whether  so  declared  by  the  statute  or  not.  Pattee  v.  Greely,  13  Metcalf,  284  ;  Towle 
V.  Larrabee,  26  Maine,  464  ;  Hilton  v.  Houghton,  35  id.  143  ;  Allen  v.  Deming,  14 
N.  H.  133  ;  Smith  v.  Bean,  15  id.  577  ;  Lovejoy  v.  Whipple,  18  Vt.  879  ;  Adams  v. 
Gay,  19  id.  358  ;  Watts  v.  Van  Ness.  1  Hill,  76  ;  Smith  r.  Wilcox,  19  Barb.  681  ; 
Rainey  v.  Capps,  22  Ala.  288;  Johnston  v.  Commonwealth,  22  Penn.  State,  102.  The  mere 
mo  king  of  a  contract,  as  for  the  sale  of  land,  has  been  held  not  to  be  within  the  pro- 
hibition of  the  statute  of  Ohio  forbidding  "common  labor"  on  Sunday.  Bloom  r. 
Ri(^hards,  2  Ohio  State,  387  (overruling  Sellers  «.  Dugan,  18  Ohio,  489).  See  Cincinnati 
V.  Rico,  15  Ohio,  225.  But  coiUra  in  Indiana,  where  the  same  terms  are  used  in  the 
statute.  Reynolds  v.  Stevenson,  4  Ind.  619  ;  Voglesongp.  The  State,  9  id.  112  ;  Banks 
V.  Werts,  13*  id.  203.  See  Ray  v,  Catlett,  12  B.  Mon.  532  ;  Slade  v.  Arnold,  14  id. 
287  ;  Murphy  v,  Simpson,  id.  419.  **  Works  of  necessity  and  charity,"  or  "works  of 
necessity  and  mercy,"  are  expressly  excepted  in  the  prohibitions  of  these  statutes. 
The  term  necessity^  as  here  uscu,  is  not  a  physical  and  absolute  necessity,  but  denotes  a 
moral  fitness  and  propriety  under  the  circumstances  of  the  case.  Such  is  the  repair  of 
a  defect  in  the  highway  endangering  the  public  safety.  Flngg  v.  Inhabitants  of  Mill- 
bury,  4  Cush.  243.  Or  the  lading  of  a  vessel  where  there  is  danger  of  navigation  being 
closed.  McGatrick  v.  Wason,  4  Ohio  State,  566.  See  also  Hoo|M;r  r.  Edwards,  18  Ala, 
280  ;  Logan  v,  Matthews,  6  Penn.  State.  417;  Johnston  v.  Commonwealth,  22  id.  102 ; 
Phillips  V.  Innes,  4  Clark  &  Fin.  234.  It  is  a  question  on  which  the  authorities  conflict, 
whether  a  party  has  any  remedy  for  torts  to  property  committed  by  one  to  whom  he  has 
bailed  it  under  a  contract  in  contravention  of  the  Sunday  laws.  The  |K>int  in  issue  ia 
whether  the  owner's  claim  arises  in  such  a  case  from  a  breach  of  the  contract,  or  from 
an  invasion  of  his  right  of  ])roperty  independently  of  it.  In  Massachusetts  it  has  been 
held  that  he  cannot  recover  for  a  conversion  of  his  property  so  bailed.  Gregg  v,  Wy- 
mnn,  4  Cnsh.  322.  Contra  in  New  Ham]>shire,  Woodman  v,  Hubbard,  5  Foster,  67; 
<{  and  see  Nagle  v.  Brown,  27  Ohio  State,  7  \ . 
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were  struck  oat  from  the  month  of  October,  and  the  day  next 
after  the  4th  was  reckoned  the  15th.  And  to  provide  against  the 
recari*ence  of  a  like  error,  it  was  ordained  that  in  three  centuries 
out  of  four  the  last  year  should  not  be  a  leap  year.  Thus  the 
years  1700, 1800, 1900,  are  not  leap  years ;  but  2000  is.  There 
is  still  a  small  error,  but  it  will  not  amount  to  a  day  in  8000 
years.  The  computation  of  the  Gregorian  calendar  is  called  new 
ftylcj  and  the  year  begins  on  the  1st  of  January.  In  England 
and  America,  the  new  style  was  not  adopted  until  1752.  The 
term  fMwth  in  legal  computation  is  somewhat  ambiguous.  The 
English  rule  seems  to  be  that  where  a  statute  uses  the  term 
^^  month,"  simply,  it  means  a  lunar  month  of  28  days,  while  the 
phrase  ^^  a  twelvemonth  "  means  a  Bolar  year^  and  not  forty-eight 
weeks;  and  that  the  same  holds  true  in  contracts  and  other  legal 
instruments,  except  where  custom  has  created  a  different  under- 
standing, as  in  commercial  paper.  But  in  this  country  the  com- 
mon understanding  is  that  ^^  month  "  means  calendar  months  unless 
the  contrary  is  expressed,  (a)  The  legal  day  begins  at  midnight ; 
and  fractions  of  a  day  are  never  noticed,  except  in  questions  of 
priority,  as  in  recording  deeds,  and  the  like.  (&)  Hence  it  has 
been  held  that  an  infant  becomes  of  age  on  the  day  before  his 
twenty-first  birthday,  ((?)  but  this  is  questionable.  Where  com- 
putation is  to  be  made  from  an  act  done,  the  day  of  doing  the 
act  is  included,  except  in  case  of  a  bill  of  exchange  payable  so 
many  days  after  iightj  when  the  day  of  sight  or  acceptance  is  ex- 
cluded. But  where  a  bill  is  payable  so  many  days  after  date^  the 
day  of  date  is  included.  In  a  deed  or  lease,  where  the  expression 
"  from  '*  or  "  after  date  "  is  used  to  pass  an  interest,  the  day  of  date 
is  included  ;  but  where  it  is  used  as  a  terminus  from  which  to  com- 
pute time,  it  is  excluded.  In  general,  where  notice  of  an  act  is  re- 
quired to  be  given  a  certain  number  of  days  before  the  act,  the 
day  of  notice  is  included,  and  the  day  of  the  act  excluded.  (c2) 

§  23.  Divisions  of  Place,  (e)  I  come,  lastly,  to  the  divisiana  of 
place.  The  division  of  the  whole  Union  into  States  and  territories 
has  been  sufficiently  explained.  It  remains,  therefore,  only  to 
describe  the  subdivisions  of  a  State.  The  first  division  is  into 
eauntieSj  for  the  purpose  of  municipal  regulation.  Our  State  con- 
stitution empowers  the  legislature  to  lay  off  new  or  alter  old 
counties,  with  this  limitation,  that  no  new  county  can  be  laid  off 

(a)  JoUy  V.  Young,  1  Esp.  N.  P.  Cas.  186  :  Commonwealth  v.  Chambre,  4  DalL 
143  ;  4  Kent,  Com.  95,  note  ;  Sheets  v.  Selden's  LeAsee,  2  Wallace,  178. 

(b)  fRights  will  not  be  sacrificed  to  this  theory.  Thus  the  presumption  that  a  statute 
takes  effect  from  the  banning  of  the  day  of  its  passage  will  jrield  to  an  intenrening 
claim.     Arrowsmith  v.  Hamering,  39  Ohio  St.  573.  ^ 

(e)  2  Kent,  Com.  233. 

(d)  2  Parsons  on  Contracts,  175-178.  When  an  act  is  to  be  done  within  a  giren 
number  of  days  from  the  date,  or  from  the  day  of  the  date,  the  day  of  the  date  ii 
excluded.  Fuller  v.  Russell,  6  Gray,  128 ;  4  Cruise,  Dig.  (Greenl.  ed.),  tit.  82,  c.  5, 
f  17,  note,  R.  a  of  Ohio,  §  4951. 

(<?)  Hcti  1  Black.  Com.  il4.  The  new  constitution  of  Ohio  requires  cities  and  yillaget 
io  be  incorporated  by  a  general  law  applicable  to  aU.    This  was  done  by  the  act  of  1852. 
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which  will  be  of  less  extent,  or  make  that  from  which  it  is  taken 
of  less  extent,  than  four  hundred  square  miles.  The  object  of  this 
provision  is  not  very  manifest.  It  would  seem  better  to  have  made 
population  the  criterion.  As  it  is,  the  most  populous  city  can  never 
make  a  county  by  itself.  Every  part  of  the  State,  whether  settled 
or  not,  belongs  to  some  county.  The  municipal  organization  of 
counties  will  be  described  hereafter.  Counties  are  again  subdi- 
vided into  townships.  The  power  to  lay  off  new  or  alter  old  town- 
ships is  vested  by  our  law  in  the  county  commissioners,  with  this 
limitation,  that  no  township  can  be  laid  off  of  less  extent  than 
twenty-two  square  miles,  unless  it  includes  a  "  town  corporate."  (a) 
By  a  town  corporate  is  here  meant  a  city  or  borough^  specially 
incorporated  by  the  legislature  with  peculiar  powers  and  privileges; 
whereas  a  township,  by  being  properly  laid  on  and  named,  becomes 
thereby  incorporated,  without  a  special  charter.  Its  boundaries 
are  recorded  in  a  book  kept  for  that  purpose,  among  the  county 
archives.  Cities  and  boroughs  always  belong  to  some  township, 
and  fall  under  its  municipal  regulations,  except  when  their  charters 
otherwise  provide.  Townships,  therefore,  are  the  only  divisions 
of  counties  which  fall  within  the  general  municipal  scheme. 

(a)  The  validity  of  a  law  annexing  one  city  to  another  was  in  iasae  in  the  caae  of 
Warren  v.  Mayor  and  Aldermen  of  Charlestown,  2  Gray,  84.  The  constitationality  of 
the  Metropolitan  Police  Act  of  New  York  was  affirmed  in  The  People  v.  Draper,  15 
New  York,  532.  As  to  Uie  power  of  the  legislature  to  extend  the  limits  of  a  city  or 
town,  see  Morford  v,  Unger,  8  Clarke  (Iowa),  82 ;  City  of  Ck>vington  v.  South^jate,  16 
B.  Monr.  491.     Under  the  constitution  of  1851,  forbidding  special  acts  confemng  cor- 

S orate  power,  the  legislature  cannot  by  sjiecial  act  extend  tne  boundaries  ni  a  city. 
tate  ex  rel,  Atlomey-General  v.  Cincinnati^  20  Ohio  St  18. 


PART  II. 


CONSTITUTIONAL  LAW,  (a) 


LECTURE  V. 

RELATIONS  OF  THE  STATES. 

§  24.  The  Federal  Qovemment  is  not  a  Z^ague.  From  the  Tiews 
wluch  have  been  presented  in  the  preceding  lectures,  it  is  obviouci 
that  onr  fundamental  law  is  to  be  sought  for  in  our  constitutions. 
Our  country  claims  the  transcendent  merit  of  having  made  the 
first  grand  experiment  of  limiting  delegated  power  by  written  con- 
stitutions, and  accordingly,  constitutional  law  is  a  branch  of  study 
to  which  the  American  student  should  devote  himself  with  patri- 
otic ardor.  Fortunately  for  him,  the  facilities  for  this  study  are 
DOW  abundant.  The  text  itself  is  found  within  a  small  compass ; 
for,  comprehensive  as  our  constitutions  are,  they  are  as  remarkable 
for  their  brevity :  and  the  commentaries  and  precedents  are  numer- 
ous and  ample.  Not  a  word  has  been  left  unexplained ;  and  where 
room  has  been  found  for  difference  of  opinion,  both  sides  of  every 
question  have  been  presented  with  all  the  force  and  clearness  of 
which  the  subject  is  susceptible.  With  all  these  lights  to  guide 
the  student,  it  must  be  his  own  fault  if  he  do  not  make  himself 
more  thoroughly  acquainted  with  constitutional  law  than  with  any 
other  branch  of  legal  study.  Under  these  circumstances,  perhaps 
I  should  do  wisely  to  leave  him  to  the  guides  I  have  named,  and 
hasten  to  other  branches  where  instruction  is  more  wanted.  But, 
on  the  whole,  I  have  concluded  to  give  an  epitome  of  constitutional 
law,  as  necessarily  introductory  to  our  future  inquiries.  It  is 
obvious  that  the  most  remarkable  feature  in  our  political  organiza- 

(a)  On  the  sulrject  of  constitutional  law,  see  the  American  constitutions ;  Story*s 
Commentaries  ;  1  Kent,  Com.  lee.  10-19 ;  Madison  Papers ;  Elliot's  Debates  on  the 
Federal  Constitution,  in  five  volumes  (the  fifth  volume  being  the  Madison  Papers), 
1859,  Lippincott  &  Co.,  Philadelphia;  Federalist;  Adams's  Defence;  the  treatises  of 
Bawle  ana  of  Serseant ;  the  decisions  of  the  U.  S.  Supreme  Court,  of  which  those 
deUvered  by  Chie^Justice  Marshall  have  been  published  in  a  separate  volume  ;  the 
Decisions  of  the  Supreme  Court  of  the  United  States,  with  Notes  and  Digest,  by  B.  R. 
Curtis.  See  also  Curtis's  History  of  the  Constitution  ;  Sedgwick  on  Statutory  and 
CoDctitational  Law  ;  Cooley's  Constitutional  Limitations. 
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tion  is  the  complex  character  which  results  from  the  existence  of 
State  governments  under  a  federal  government.  Had  we  but  a 
single  representative  government,  framed  upon  the  general  prin- 
ciples before  indicated,  how  simple  would  be  the  study  of  constitu- 
tional law,  compared  with  what  it  now  is!  To  adjust  the  relations 
which  the  States  should  sustain  to  the  federal  government,  in  such 
a  manner  as  to  prevent  future  collision  and  preserve  general  har- 
mony, was  undoubtedly  the  most  difficult  problem  that  ever  pre- 
sented itself  to  the  framers  of  government.  And  accordingly, 
before  we  proceed  to  consider  in  detail  the  provisions  of  the  federal 
and  State  constitutions,  it  is  important  that  we  should  obtain  dis- 
tinct notions  of  the  relations  in  which  the  States  are  actually 
placed  by  our  federal  organization. 

And  firsts  the  federal  government  is  not  merely  a  league  of  the 
State  governments,  but  emanates  from,  and  expresses  the  sover- 
eign will  of  all  the  people  of  the  United  States,  in  their  original 
and  aggregate  capacity,  (a)    And  herein  consists  the  great  and 

{a)  To  be  satisfied  that  •this  was  the  undentandin^  of  the  convention,  it  is  onlj 
necessary  to  read  the  debate  of  the  first  two  days  ;  dunng  which  it  was  resolved  that 
a  national  government  ooght  to  be  established,  consisting  of  a  supreme  legislative,  ez- 
ecntive,  and  judiciary  ;  that  the  legislature  ought  to  consist  of  two  branches,  and  that 
the  members  of  the  first  branch  ought  to  be  elected  by  the  people  of  the  several  States. 
These  resolutions  clearly  point  to  the  creation  of  a  new  system,  and  not  to  an  amend- 
ment of  the  old  ;  and  were  so  r^rded  bv  the  members.  Mad.  Pap.  746-761.  The 
same  views  were  again  expressed  in  the  debate  upon  the  motion  that  the  fint  branch 
should  be  elected  by  the  State  legislatures,  which  failed  by  a  vote  of  8  to  8  —  id.  80(^ 
808.  But  the  following  facts  remove  all  doubt  upon  this  point  On  the  18th  of 
June,  the  committee  of  the  whole  reported  nineteen  resolutions  to  the  hoiiae»  asaertiiig 
the  fundamental  principles  of  the  new  system  —  id.  858.  Instead  of  these,  Mr.  Pftt* 
terson,  of  New  Jersey,  proposed  to  substitute  a  seiies  of  resolutions  simply  amending 
the  articles  of  confederation  —  id.  862.  The  two  plans  were  debated  until  the  19th  St 
June,  when  Mr.  Patterson's  plan  was  rejected  by  a  vote  of  7  to  8  ;  and  all  the  sub* 
sequent  debates  proceeded  upon  the  hypothesis  that  an  entirely  new  system  of  govern- 
ment was  to  be  provided  — id.  904-928.  Probably  the  ablest  exposition  yet  given  of 
the  nature  of  the  federal  government  is  to  be  found  in  the  debate  in  the  U.  S.  Senate 
on  Foote*s  resolution,  in  January,  1880  ;  and  see  1  Story,  Const  §  306-872.  But  the 
general  nature  and  construction  of  federal  powers  will  be  best  understood  by  reading 
the  foUowing  quotations  from  opinions  delivered  in  the  Supreme  Court  of  the  United 
SUtes.  In  Martin  v.  Hunter,  1  Wheaton,  324-27,  Judge  Story  says  :  "The  constitu- 
tion of  the  United  States  was  ordained  and  established,  not  by  the  States  in  their  sov- 
ereign capacities,  but  emphatically,  as  the  preamble  of  the  constitution  declares,  by  'the 
people  of  the  United  States.'  There  can  be  no  doubt  that  it  was  competent  to  the 
people  to  invest  the  general  government  with  all  the  powers  which  they  might  deem 
pro[>er  and  necessary  ;  to  extend  or  restrain  these  powers  according  to  tneir  own  good 
pleasure  ;  and  to  give  them  a  paramount  and  supreme  authority.  As  little  doubt  can 
there  be  that  the  people  had  a  right  to  prohibit  to  the  States  the  exereise  of  any  powen 
which  were,  in  Uieir  judgment,  incompatible  with  the  objects  of  the  funeral  oompect ; 
to  make  the  powers  of  the  State  governments,  in  given  cases,  subordinate  to  those  of 
the  nation,  or  to  reserve  to  themselves  those  sovereign  authorities  which  they  might  not 
choose  to  delegate  to  either.  The  constitution  was  not,  therefore,  necessarily  carved  ont 
of  existing  State  sovereignties,  nor  a  surrender  of  powers  already  existing  in  State  institu- 
tions ;  for  the  powers  of  the  States  depend  upon  tneir  own  constitutions  ;  and  the  people 
of  every  State  had  the  right  to  modify  and  restrain  thorn,  according  to  their  own  views 
of  policy  or  principle.  On  the  other  hand,  it  is  perfectly  clear  that  tlie  sovereign  powers 
vested  in  the  State  Governments,  by  their  respective  constitutions,  remained  unaltered 
nud  unimpaired,  except  so  far  as  they  were  granted  to  the  government  of  the  United 
States.  .  .  .  The  government  of  the  United  States  can  claim  no  powers  which  are  not 
granted  to  it  by  the  constitution  ;  and  the  powers  actually  granted  must  be  such  as  are 
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radical  difference  between  the  present  govemmenty  and  that  league 
or  cofrfederaey  to  which  it  succeeded.  On  this  point  there  would 
be  no  room  for  doubt  had  the  federal  government  been  organised 
prior  to,  or  simultaneously  with  the  State  governments ;  as,  with* 
out  aqy  inherent  difficulty,  might  have  been  the  case.    But  as  the 

expressly  given  or  given  by  necessary  implication.  On  the  other  hand,  this  instniment, 
like  every  other  grant,  is  to  have  a  reasonable  construction,  according  to  the  import  of 
its  terms ;  and  where  a  power  is  expressly  given  in  general  terms,  it  is  not  to  be  re- 
strained to  particular  cases,  unless  that  construction  grow  out  of  the  context  expressly, 
or  by  necessary  implication.  The  words  are  to  be  taken  in  their  natural  and  obvious 
sense,  and  not  in  a  sense  unreasonably  restricted  or  enlarged.  .  .  .  The  constitution  un- 
avoidably deals  in  general  language.  It  did  not  suit  the  purposes  of  the  people,  in  fram- 
ing this  great  charter  of  our  liberties,  to  provide  for  minute  specifications  of  its  powers, 
or  to  declare  the  means  bv  which  those  powers  should  be  carried  into  execution.  It  was 
foreseen  that  this  would  be  a  perilous  and  difficult,  if  not  an  impracticable,  task.  The 
instrument  was  not  intended  to  provide  merely  for  the  exigencies  of  a  few  years,  but 
was  to  endure  through  a  long  lapse  of  ages,  the  events  of  which  were  locked  up  in  the 
inscrutable  purposes  of  Providence.  It  could  not  be  foreseen  what  new  changes  and 
modifications  of  power  might  be  indi8|)en8able  to  effectuate  the  general  objects  of  the 
eharter ;  and  restrictions  and  specifications,  which,  at  present,  might  seem  salutary, 
might  in  the  end  prove  the  overthrow  of  the  system  itself.  Hence,  its  powers  are 
expressed  in  general  terms,  leaving  to  the  legislature  from  time  to  time  to  adopt  its 
own  means  to  effectuate  legitimate  objects,  and  to  mould  and  model  the  exercise  of  its 
powers  as  its  own  wisdom  and  the  public  interests  should  require." 

In  Houston  v.  Moore,  5  Wheat.  48,  49,  Judge  Story  says  :  "  The  constitution,  con- 
taining a  grant  of  powers  in  many  instances  similar  to  those  already  existing  in  the 
State  governments,  and  some  of  those  being  of  vital  importance  also  to  State  authority 
and  State  legislation,  it  is  not  to  be  admitted  that  a  mere  grant  of  such  powers  in 
affirmative  terms  to  Congress  does,  per  »e,  transfer  an  exclusive  sovereignty  to  the 
latter.  On  the  contrary,  a  reasonable  interpretation  of  that  instrument  necessarily 
leads  to  the  conclusion  that  the  powers  so  granted  are  never  exclusive  of  similar 
powers  existing  in  the  States,  unless  when  the  constitution  has  expressly,  in  terms, 
given  an  exclusive  power  to  Congress,  or  the  exercise  of  a  like  power  is  prohibited  to 
the  States,  or  there  is  a  direct  repugnancy  or  incompatibility  in  the  exercise  of  it  by 
the  States.  The  example  of  the  first  class  is  to  be  found  in  the  exehtsive  legislation 
delegated  to  Congress  over  places  purchased  by  the  consent  of  the  legislature  of  the 
State  in  which  l£e  same  shall  be,  for  fortM,  arsenals,  dockyards,  &c.  ;  of  the  second 
elaasy  the  prohibition  of  a  State  to  coin  money  or  emit  bills  of  credit ;  of  the  third 
class,  as  this  court  have  already  held,  the  power  to  establish  a  uniform  rule  of  natuiul- 
ixation,  and  the  delegation  of  admiralty  and  maritime  jurisdiction.  In  all  other  cases, 
not  (aUing  within  the  cases  already  mentioned,  it  »eems  unquestionable  that  the  States 
retain  concurrent  authority  with  Congress,  not  only  upon  tne  letter  and  spirit  of  the 
eleventh  amendment  of  the  constitution,  but  upon  the  soundest  principles  of  general 
naaoning.  There  is  this  reserve,  however,  that  in  cases  of  concurrent  authority, 
where  the  laws  of  the  States  and  of  the  Union  are  in  direct  and  manifest  collision  on 
the  same  subject,  those  of  the  Union,  being  *  the  supreme  law  of  the  land,'  are  of  para- 
mount authority,  and  the  State  laws,  so  far  and  so  far  only  as  such  incompatibility 
azists,  must  necessarily  yield." 

In  Cohen  v.  Virginia,  6  Wheat.  413,  414,  Chief- Justice  Marshall  says  :  "That  the 
United  States  form,  for  many  and  most  important  puqioses,  a  single  nation,  has  not 
yet  been  denied.  In  war,  we  are  one  people.  In  making  peace,  we  are  one  people. 
lA  all  eommercial  regulations,  we  are  one  and  the  same  people.  In  many  other  re- 
•pects,  the  American  people  are  one  ;  and  the  government  which  is  alone  capable  of 
controlling  and  managing  their  interests  in  all  the.»»e  respects  is  the  government  of 
the  Union.  It  is  their  government,  and  in  that  character  they  have  no  other.  Amer- 
ica has  chosen  to  be  in  many  respects  and  to  many  purposes  a  nation  ;  and  for  all  these 
porpoeea,  her  government  is  complete  ;  to  all  these  objects  it  is  competent.  The  peo- 
ple nave  declared  that  in  the  exercise  of  all  powers  given  for  these  objects  it  is  supreme. 
It  can,  then,  in  effecting  these  objects,  legitimately  control  all  individuals  or  govern- 
ments within  the  American  territory.  The  constitution  and  laws  of  a  State,  ro  far  as 
they  are  repugnant  to  the  constitution  and  laws  of  the  United  States,  are  absolutely 
Toid.  These  States  are  constituent  parts  of  the  United  States.  They  are  members  of 
one  great  empire,  — for  some  purposes  sovereign,  for  some  purposes  subordinate." 
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State  govemraeuts  were  previously  in  existence,  it  may  bo  well  to 
exhibit  the  proofs  that  they  were  not  the  creators  of  the  federal 
government,  and  that  the  people  of  the  whole  Union  were.  And 
fir9ty  the  constitution  itself,  which  is  the  highest  authority  that 
can  be  appealed  to,  expressly  declares  its  origin  in  these  w^rds  of 
the  preamble :  "  We,  the  people  of  the  United  Stately  do  ordain 
and  establish  this  constitution."  Had  it  been  the  work  of  the 
States,  this  declaration  would  have  been  a  falsehood,  and  would 
not  have  been  allowed  to  stand.  Secondly ^  the  constitution  was 
ratified  by  the  people^  through  their  delegates  in  conventions,  as 
we  have  already  seen,  and  not  by  the  State  legislatures ;  and  the 
ratifications  all  purport  to  be  in  the  name  of  the  people.  Thirdly^ 
the  federal  government  operates  directly  upon  the  people  as  indi- 
viduals, and  not,  like  the  old  confederation,  upon  the  Stat-es  col- 
lectively. So  far,  then,  as  respects  the  mere  derivation  of  federal 
powers,  they  are  of  precisely  the  same  character  as  if  the  State 
governments  had  never  existed,  or  had  been  annihilated  by  a 
complete  consolidation  of  all  powers  in  one  general  government. 
And  every  citizen  of  the  Union  is  as  much  a  constituent  of 
the  federal  government  as  of  his  own  State  government.  But 
although  the  federal  government  thus  derives  its  efficiency  from 
the  whole  people,  as  the  primary  source  of  power,  it  nevertlieless 
employs  the  agency  and  influence  of  the  State  governments  in 
several  of  its  operations.  This,  however,  does  not  conflict  with 
the  proposition  before  laid  down,  because  the  very  power  of  the 
State  governments  to  exert  this  agency  and  influence  is  conferred 
on  them  by  the  federal  constitution,  and  is  not  an  original  State 
power.  Tliis  will  be  evident  from  a  bare  statement  of  some  of 
the  particulars  in  which  this  agency  is  employed.  And  firit,  by 
the  way  of  concession  to  the  small  States,  the  general  principle  of 
proportionate  representation  is  departed  from,  so  as  to  give  all 
the  States  an  equal  representation  in  the  Senate;  and,  for  the 
sake  of  convenience,  the  State  legislatures,  and  not  the  people, 
elect  the  senators,  (a)  Secondly ^  for  similar  reasons,  each  State, 
however  small,  is  allowed  at  least  one  representative  ;  and  for  the 
rest,  instead  of  apportioning  the  representatives  among  the  aggro- 
gate  population  of  the  whole  Union,  they  are  apportioned  "  among 
the  several  States,"  omitting  any  fractions  below  the  adopted 
ratio.  Thirdly^  by  way  of  concession  to  the  slaveholding  States, 
they  are  allowed  a  greater  representation  than  their  free  popula- 
tion would  entitle  them  to,  by  adding  three-fifths  of  the  slaves. 
Fourthly^  for  the  sake  of  convenience,  the  States  determine  the 
qualifications  of  electors  of  representatives,  and  the  time,  place, 

(a)  The  mode  of  electing  senators  was  much  disputed  in  the  conrention.  A  prop- 
osition that  they  shouM  be  elected  by  the  other  house  was  negatived  by  a  vote  of  8 
to  7.  A  proposition  that  the  executive  should  appoint  them  did  not  pass  to  a  vote. 
A  proposition  that  the  people  should  elect  them  was  negatived  by  a  vote  of  1  to  10. 
The  election  of  them  by  the  State  legislatures  was  first  agreed  to  unanimously,  and 
afterwards  by  a  vote  of  9  to  2.     Mad.  Pap.  759,  814,  820,  821,  959. 
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and  manner  of  elections.  Fifthly y  for  the  same  reasons  of  con- 
cession and  convenience,  the  States  elect  the  electors  of  president 
and  vice-president,  the  number  of  whom  is  equal  to  the  number  of 
senators  and  representatives  belonging  to  each  State.  And  if  the 
election  goes  before  the  House  of  Representatives,  the  States  have 
an  equal  vote.  Now  it  is  evident  that  in  all  these  respects  a 
different  arrangement  might  have  been  made,  so  as  to  dispense 
with  State  influence  or  agency.  Its  actual  existence,  therefore, 
proves  nothing  as  to  the  origin  of  federal  powers. 

§  25.  It  is  desic;ned  for  National  Objects  only.  The  federal  gov- 
ernment is  designed  to  unite  the  people  of  the  United  States  into 
(me  nation  for  national  purposes  only ;  leaving  all  other  matters  to 
the  control  of  the  State  governments.  This  is  evident,  not  only 
from  the  history  of  its  organization  already  narrated,  but  also 
from  the  enumeration  of  objects  in  the  preamble  itself.  These 
are,  firsts "  to  form  a  more  perfect  union ; "  secondly y "  to  establish 
justice ; "  thirdly ^  "  to  insure  domestic  tranquillity  ; "  fourthly ^ 
"  to  provide  for  the  common  defence ; "  fifthly ^  "  to  promote  the 
general  welfare ; "  and  sixthly ^ "  to  secure  the  blessings  of  liberty." 
These  are  all  national  objects,  equally  affecting  all  the  members 
of  the  Union,  and  in  no  sense  local  or  municipal,  as  distinguished 
from  national.  And  the  truth  of  the  proposition  will  be  still  more 
manifest  when  we  come  to  consider  the  powers  enumerated  in  the 
constitution  as  the  only  powers  which  the  federal  government  can 
exercise.  We  shall  then  find  the  number  of  powers  to  be  small, 
and  adequate  only  to  effect  objects  in  the  strictest  sense  national. 
In  fact,  there  was  the  strongest  reason  for  extending  the  federal 
government  thus  far,  but  no  reason  for  extending  it  further.  The 
State  governments  were  already  in  existence,  and  fully  competent 
to  manage  their  internal  concerns ;  and  it  would  have  been  folly 
to  burden  the  federal  government  with  such  details.  Indeed,  had 
there  been  no  State  governments  before,  there  would  have  been 
the  same  reason  for  creating  them,  in  aid  of  the  federal  govern- 
ment, as  there  is  for  dividing  States  into  counties,  or  counties 
into  townships ;  namely,  the  extreme  inconvenience,  if  not  abso- 
lute impossibility,  of  extending  the  federal  arm  to  all  the  minute 
concerns  of  each  particular  district.  Accordingly,  without  advert- 
ing to  the  strong  jealousy  which  prevailed  at  the  time  respecting 
State  rightSy  and  which  continues  to  this  day,  we  find  sufficient 
reason,  on  the  score  of  expediency  alone,  for  reserving  to  the 
States  the  entire  control  of  their  internal  affairs. 

§  26.  It  is  Sapreme  "with  respect  to  those  Objects,  (a)  But  the 
federal  government,  though  limited  in  the  number  of  its  objects 
to  those  which  are  national,  is  nevertheless  supreme  in  regard  to 
those  objects ;  and  in  cases  of  conflict  the  State  governments  must 

(a)  In  the  first  draft  of  the  constitution,  the  declaration  of  supremacy  was  con- 
fincKi  to  acts  of  Congress  and  treaties.  The  supremacy  of  the  constitution  was 
afterwards  insertdd  by  a  unanimous  vote.  Mad.  rap.  1234,  1408  ;  2  Story,  Const 
^  1880-1886. 
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yield,  being  thus  far  subordinate.  This  would  have  resulted  neces- 
sarily from  the  nature  of  the  two  governments ;  but  to  avoid  all 
shadow  of  doubt  on  so  momentous  a  subject,  this  supremacy  is 
declared  by  the  constitution  itself  in  these  explicit  terms :  ^'  This 
Constitution^  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  he  the 
supreme  law  of  the  land;  and  the  judges  in  every  State  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding."  It  would  be  difficult  to  devise 
language  stronger  than  this.  The  latter  part  may  almost  be  con- 
sidered supererogation ;  for  the  subordination  of  the  State  govern- 
ments would  have  followed  as  a  necessary  consequence  from  the 
supremacy  of  the  federal  government.  And  in  the  same  spirit 
the  next  clause  requires  all  State  as  well  as  federal  officers  to 
bind  themselves,  by  oath,  to  support  the  federal  constitution. 
^^The  senators  and  representatives  before  mentioned,  and  tiie 
members  of  the  several  State  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  oath  or  affirmation  to  support  this  con- 
stitution." (a)  The  relation,  therefore,  of  supremacy  and  subor- 
dination is  completely  established  by  the  constitution  itself ;  and 
the  result  is  the  four  following  gradations  of  authority:  Firsts 
and  paramount  over  all,  is  the  federal  constitution;  secondly ^ 
treaties  and  acts  of  Congress ;  thirdly^  State  constitutions ;  and 
fourthly^  acts  of  State  legislatures.  With  respect  to  these  four 
degrees  of  subordination  the  invariable  rule  is  that,  in  case  of  con- 
flict, the  lower  must  yield  to  the  higher,  —  each  degree  being  sub- 
ordinate to  those  which  go  before,  and  superior  to  those  which 
come  after.  Thus,  in  order  to  be  valid,  treaties  and  acts  of 
Congress  must  conform  to  the  federal  constitution;  State  con- 
stitutions must  conform  to  the  federal  constitution,  treaties,  and 
acts  of  Congress;  and  the  acts  of  State  legislatures  must  con- 
form to  all  these,  and  to  their  particular  State  constitution.  This 
idea  of  subordination  among  laws  springs  from  the  very  nature 
of  written  constitutions,  limiting  delegated  power ;  and  our  federal 
organization  only  renders  it  somewhat  more  complicated.  It  is, 
therefore,  unknown  where  written  constitutions  are  unknown. 
In  England,  for  example,  there  is  no  such  thing.  Her  parliament 
is  omnipotent ;  and  the  validity  of  its  acts  cannot  be  called  in 
question. 

§  27.    The  Judiciary  is  the  final  Arbiter,  (i)     In  order  to  pre- 

(a)  Mad.  Pap.  845,  1175.  Tbo  debate  in  the  convention  turned  upon  the  qaestion 
whether  this  oath  should  be  required  of  State  officers,  which  ^as  carried  by  a  vote  of 
7  to  4. 

(6)  See  1  Story,  Const  §  373-396.  The  Supreme  Court  of  the  United  States 
refused  leave  to  the  State  of  Mississippi  to  tile  a  bill  in  equity  praying  for  an  in> 
junction  to  restrain  the  president  from  carrying  into  effect  an  act^  of  Congreaa 
alleged  to  be  unconstitutional,  on  the  ground  that  they  have  no  jurisdiction  to  oontrol 
the  jurisdiction  of  the  other  de])artments  of  the  government.    The  court  say  :  **  The 
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serve  the  subordination  thus  declared,  the  Judiciary  is  empowered 
to  decide,  in  the  last  resort,  when  either  govennnent  has  tran- 
scended its  constitutional  limits,  and  to  declare  such  proceeding 
Toid.  It  has  indeed  been  claimed  that  this  power  may  be  exer- 
cised by  any  one  of  the  States,  with  respect  to  those  acts  of  the 
federal  government  which  that  State  deems  unconstitutional. 
This  is  one  of  the  doctrines  of  what  is  denominated  nullification  ; 
and  its  existence  would  seem  to  indicate  that  the  constitution  had 
not  been  sufficiently  explicit  on  a  matter  so  important.  But,  on 
the  contrary,  its  language  is  as  clear  and  decisive  as  it  could  be 
made.  ^^  The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitutionj  the  laws  of  the  United  States, 
and  treaties  made  under  their  authority."  (a)  This  language  con* 
fers  the  whole  power  of  deciding  constitutional  questions  upon  the 
judiciary ;  and  of  course  nothing  is  left  to  be  exercised  by  any 
other  tribunal.  It  is,  then,  the  high  function  of  the  federal  judi- 
ciary to  arrest  the  arm  of  either  branch  of  government,  when  it 
would  overstep  its  prescribed  limits  and  encroach  upon  the  pre- 
cincts of  the  other.  And  in  its  subordinate  sphere  the  State  judi- 
ciary exercises  a  similar  power.  Some  have  complained  of  this, 
as  a  departure  from  the  democratic  theory,  in  allowing  a  less  num- 
ber of  men  to  annul  the  acts  of  a  greater  number.  But  experi- 
ence has  thus  far  shown  the  arrangement  to  be  wise  and  salutary. 
It  is  indeed  one  of  the  noblest  features  in  our  system.  One  can- 
not easily  conceive  of  a  more  sublime  exercise  of  power  than  that 
by  which  a  few  men,  through  the  mere  force  of  reason,  without 
soldiers,  and  without  tumult,  pomp,  or  parade,  but  calmly,  noise- 
lessly, and  fearlessly,  proceed  to  set  aside  the  acts  of  either  gov- 
ernment, because  repugnant  to  the  constitution,  (i) 

Congresi  is  the  legislative  department  of  the  govemment,  and  the  president  the  execn- 
tive.  Neither  can  be  restrained  in  its  action  by  the  judicial  department,  though  the 
nets  of  both  when  performed  are,  in  proper  cases,  subject  to  its  cognizance."  State  of 
Mississippi  v,  Johnson,  4  Wallace,  497. 

{a)  Tnis  clause,  as  originally  reported  to  the  convention,  did  not  include  the  con- 
ftitntion  or  treaties.  Mad.  Pap.  1238.  These  were  afterwards  Rd<ied  by  a  unani- 
mens  vote ;  and  the  reason  assigned  was  that  there  might  be  no  doubt  as  to  the 
power  of  the  judiciary  to  expound  the  constitution  in  all  cases  of  a  judicial  nature. 
id.  1438. 

(b)  The  courts  will  not  declare  an  act  unconstitutional,  unless  it  is  clearly  and 
evidently  a  violation  of  the  constitution.  In  all  cases  of  doubt,  the  doubt  mu.st  lie 
resolved  in  favor  of  the  legislative  power.  Hartfonl  Bridge  Co.  v.  Union  Ferry  Co., 
29  Conn.  210  ;  Rich  v.  Flanders,  39  N.  H.  304  ;  Baltimore  v.  The  State,  15  Md.  376  ; 
Tyler  v.  The  People,  8  Mich.  320  ;  Santo  v.  The  State,  2  Clarke,  165  ;  Morrison  r. 
Springer,  15  Iowa,  304  ;  State  v.  Hitchcock,  1  Kansas,  178  ;  Allen  v.  Silvers,  22  Ind. 
491.  When  different  parts  of  a  statute  are  independent  of  each  other,  one  part  may 
he  declared  void  for  unconstitutionality,  without  affecting  the  others.  Gilpin  v,  Wil- 
liams, 25  Ohio  State.  283  ;  Gibbons  v.  Catholi(^  Institute,  34  Ohio  State,  289  ;  Common- 
wealth ».  Clapp.  5  Gray,.  97;  State  v.  Perrv  County,  6  Ohio  State,  497  ;  Mobile  &  Ohio 
B.  R.  Co.  V.  State,  29  Ala.  573  :  Nelson  v.  the  People,  83  111.  390.  But  in  determining 
the  constmetion  of  the  constitutional  portion,  the  unconstitutional  portions,  thou^  in- 
operative, are  to  be  looked  at.  State  ex  rel.  v.  Dombaugh,  20  Ohio  State,  127.  nnt  a 
coart  cannot  declare  a  law  void  unless  it  conflicts  with  some  provision  of  the  constitu- 
tion ;  opposition  to  a  general  latent  spirit  of  the  constitution  is  not  sufficient.  People 
r.  Mahauey,  18  Mich.  481  ;  Walker  v.  Cincinnati,  21  Ohio  State,  14.     But  an  act  may  be 
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§  28.  The  States  are  not  completely  Sovereign,  (a)  It  follows  from 
what  has  now  been  said  that  the  States  are  not  supreme  or  sover" 
eign^  in  the  strict  sense  of  these  words,  since  there  is  a  power 
above  them.  The  particulars  in  which  they  have  parted  with  their 
sovereignty  inchide  all  the  powers  exclusively  vested  in  the  federal 
government,  and  all  the  powers  prohibited  by  it  to  the  States. 
These  will  be  fully  enumerated  hereafter.  For  the  present,  it  is 
sufficient  to  say,  in  general  terms,  that  the  States  have  ceased  to 
be  sovereign  in  relation  to  all  national  objects,  but  retain  a  quali« 
iied  or  pai*tial  sovereignty,  extending  to  all'  internal  objects.  If 
there  could  have  existed  any  doubt  on  this  point,  as  the  constita- 
tion  was  originally  framed,  such  doubt  was  removed  by  the  tenth 
amendment,  which  declares  that  "  the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  the  States  respectively,  or  to  the  people."  This 
language,  while  it  makes  the  people  the  source  of  all  power,  both 
in  the  federal  and  State  governments,  expressly  subtracts  from 
the  sovereignty  of  the  States  all  the  "  powers  delegated  to  the 
United  States,"  and  "prohibited  to  the  States,"  but  leaves  the 
States  sovereign  in  regard  to  their  "  reserved  powers."  Again, 
the  States  are  not  altogether  foreign  with  respect  to  each  other. 
This  is  evident  from  the  views  already  presented,  since  they  are 
parts  of  the  same  nation.  But  I  will  here  state  several  of  the 
more  important  particulars  in  which  they  have  ceased  to  be  foreign 
by  the  express  pro\asion  of  the  constitution.  Firsts  no  State  can 
refuse  to  give  "  full  faith  and  credit  to  the  public  acts,  records,  and 
judicial  proceedings"  of  every  other  State.  The  importance  of  this 
provision  will  be  more  fully  explained  in  the  sequel.  It  must  be 
observed,  however,  that  this  provision  is  not  intended  to  interfere 
with  the  great  international  doctrine,  that  no  State  is  bound  to 
recognize  the  laws  of  another  State  affecting  either  persons  or 
property  within  the  former.  No  laws  can  have,  as  a  matter  of 
right,  an  extra-territorial  operation.  If,  therefore,  we  give  effect 
to  the  laws  of  other  States  or  nations,  it  is  on  the  principle  of 
comity  ;  and  this  principle  prevails  to  a  very  wide  extent  in  modem 
times.  I  have  only  room  here  to  say  that  with  this  general 
doctrine  the  above  provision  does  not  interfere.  The  States  are^ 
still  left  to  give  effect  or  not  to  the  laws  of  their  sister  States,  on 
the  principles  of  comity,  established  by  their  respective  legislatures, 

void  as  violating  the  intent  of  the  constitution,  though  not  within  the  letter.  District 
Court  Case,  34  Ohio  State,  431,  441.  An  act  may  1^  constitutional  in  its  applicatiyn 
to  certain  cases,  but  not  to  others.     Bowles  v.  State,  37  Ohio  State.  35. 

(a)  See  Bliss  on  Sovereignty.  The  relations  of  the  States  may,  perhaps,  be  expressed 
in  the  following  propositions  :  — 

1.  Each  State  is  solely  and  entirely  sovereign  within  its  territoml  limitSi  except 
only  so  far  as  it  is  made  8ul)ordinate  to  the  federal  government. 

2.  No  law  of  any  other  State  can  have  force  within  its  limits,  except  by  its  adop* 
tion,  from  comity  or  otherwise. 

3.  No  rule  of  comity  can  in  any  case  require  it  to  allow  privileges  to  citizens  of 
other  States  which  it  denies  to  its  own  citizens  ;  the  demands  of  comity  being  entirely 
satisfied  when  we  make  others  equal  to  ourselves. 
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or  received  as  common  law.  Secondly^  the  '^  citizens  of  each  State 
are  entitled  to  all  the  privileges  and  immunities  of  citizens  "  in 
every  other  State.  In  other  words,  citizenship  is  made  a  national 
affair,  as  it  should  be,  and  the  States  can  make  no  discrimination 
in  this  respect  between  their  own  people  and  those  of  other  States. 
Thirdly^  no  State  can  refuse  to  deliver  up  fugitives  from  justice  or 
from  service  escaping  from  other  States,  whereas  between  foreign 
nations  this  is  a  question  of  comitv.  Fourthly^  the  States  cannot 
enter  into  any  treaty,  alliance,  or  confederation,  or  adopt  any 
commercial  regulations,  with  respect  to  each  other.  Fifthly^  the 
States  cannot  at  pleasure  secede  from  the  Union.  This  is  nowhere 
expressly  declared  in  the  federal  constitution,  but  it  results  neces- 
sarily from  the  fact  that  the  obligations  it  creates  are  without 
reservation  as  to  time.  The  Union  was,  no  doubt,  intended  to  be 
perpetual.  The  preamble  declares  one  of  the  objects  to  be,  "  to 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterity.^* 
Provision  is  also  made  to  prevent  the  States  from  ceasing  to  be 
represented  in  Congress,  should  they  have  such  a  desire.  Besides, 
if  a  State  could  withdraw  at  pleasure,  the  Union,  instead  of  being 
''  a  more  perfect  union,"  as  the  preamble  declares,  would  be  no 
stronger  than  a  rope  of  sand.  No  doubt  the  ultimate  right  of 
revolution  exists  in  every  State,  for  nothing  can  take  it  away. 
And  if  one  or  more  States  were  strong  enough  to  stand  out  against 
the  rest,  they  might  thus  make  an  effectual  secession.  But  they 
Gould  not  do  it  in  virtue  of  any  reserved  right  under  the  constitu- 
tion, unless  they  amounted  to  three-fourths  of  the  States.  Then 
they  might  amend,  and  of  course  destroy,  the  constitution.  But 
in  no  constitutional  way  can  a  minority  separate  themselves  from 
the  Union.  There  is  much  looseness  both  of  opinion  and  expres- 
sion upon  this  subject.  The  Declaration  of  Independence  seems 
to  place  the  right  of  revolution  upon  its  true  foundation ;  namely, 
the  failure  of  government  to  accomplish  the  end  of  its  institution, 
that  is,  the  welfare  and  happiness  of  the  people.  And  whenever  a 
majority  of  the  people  are  satisfied  that  they  can  better  their  con- 
dition by  changing  their  government,  they  have  the  right  as  well 
as  the  power  to  do  so.  Any  less  number  would  seem  to  want  both. 
So  long,  therefore,  as  a  majority  of  the  people  of  the  United  States 
are  contented  with  the  existing  govenmient,  the  minority  must 
acquiesce. 

§  29.  ClasBification  of  Constdtntional  Provisions.  Having  thus 
referred  to  the  most  prominent  points  in  our  federal  relations,  I 
will  now  indicate  the  plan  to  be  pursued  in  our  future  inquiries. 
Since  all  the  States  stand  in  the  same  position  with  respect  to  the 
federal  government,  and  have  the  same  internal  objects  to  promote, 
it  follows  that  there  must  be  a  strong  similarity  in  their  constitu- 
tions. Of  course  one  will  serve  as  a  sample  of  the  whole,  and  for 
reasons  before  given,  I  shall  select  the  constitution  of  Ohio,  and 
explain  its  provisions  in  connection  with  those  of  the  federal 
constitution.     The  provisions  of  any  constitution  naturally  class 
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themselves  under  four  general  heads,  namely :  fir%t^  those  which 
relate  to  the  organization  of  the  legislative  department ;  feeaneUjf^ 
those  which  relate  to  the  organization  of  the  executive  department; 
thirdly^  those  which  relate  to  the  organization  of  the  judicial  de- 
partment; and  fourthly  J  those  which  define  and  limit  the  powers 
delegated  and  the  rights  reserved.  Of  these  four  classes  of  pro- 
visions, the  first  three  are  so  nearly  alike  in  the  federal  and  State 
constitutions  that  they  can  be  expressed  in  almost  tlie  same  lan- 
guage. These,  therefore,  will  be  examined  in  immediate  connec- 
tion. But  with  respect  to  the  fourtli  class  of  provisions,  namely, 
those  which  limit  delegated  power,  there  is  a  very  important  differ- 
ence, which  I  will  here  explain.  The  federal  government  being 
designed,  as  we  have  seen,  for  national  objects  only,  and  these 
being  comparatively  limited  in  number,  it  was  not  impracticable  to 
enumerate  specifically  the  substantive  or  primary  powers  requisite 
for  their  accomplishment.  These  are  called  enumerated  power9» 
But  it  was  not  so  easy  to  foresee,  nor  so  convenient  to  enumer- 
ate, all  the  secondary  or  subordinate  powers  which  might  be 
required  as  means  for  executing  those  primary  powers ;  they  are 
conferred  generally  and  without  enumeration,  and  are  called 
incidental  powers.  As  these  two  classes  include  all  the  powers 
conferred  on  the  federal  government,  there  is  of  course  an  implied 
prohibition  of  all  other  powers.  In  other  words,  the  theory  of  the 
federal  constitution  is  that  the  grant  of  powers  is  special,  and  the 
prohibition  general.  But  out  of  abundant  caution,  that  nothing 
connected  with  so  momentous  a  subject  might  be  left  in  doubt, 
some  special  prohibitions  are  inserted,  which  form  another  class, 
entitled  powers  prohibited  to  the  federal  government.  Again,  in 
order  to  prevent  those  conflicts  with  the  State  governments  which 
might  otherwise  result  from  the  federal  scheme,  it  was  necessary 
to  prohibit  the  exercise  by  them  of  various  powers  to  which  they 
were  originally  competent ;  and  thus  we  have  another  class,  entitled 
powers  prohibited  by  the  federal  constitution  to  the  States.  Accord- 
mgly,  in  the  federal  constitution  we  have  for  consideration  these 
four  classes  of  powers,  namely :  enumerated  powers ;  incidental 
powers ;  powers  prohibited  to  the  federal  government ;  and  powers 
prohibited  to  the  States.  But  the  State  constitutions  are  much 
more  simple.  In  framing  them,  the  design  was  to  confer  powers 
sufiicicnt  for  all  the  details  of  municipal  arrangement.  Of  course 
it  was  impossible  to  enumerate,  or  even  to  provide,  all  the  powers 
requisite  for  objects  so  various  ;  and  accordingly,  no  specific  enu- 
meration was  attempted.  Power  is  conferred,  in  the  first  place, 
in  general  terms ;  and  then  specific  prohibitions  are  inserted,  with 
respect  to  the  powers  intended  to  be  withheld.  In  other  words, 
the  theory  of  the  State  constitutions  is  that  the  grant  of  power  is 
general,  and  the  prohibitions  special ;  being  the  exact  reverse  of  the 
theory  of  the  federal  constitution.  In  the  federal  constitution,  all 
powers  are  to  be  considered  as  prohibited  which  are  not  expressly 
or  incidentally  conferred;  and  in  the  State  constitutions,  all 
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powers  are  to  be  considered  as  conferred  which  are  not  expressly 
or  incidentally  prohibited,  (a)  From  all  which  it  follows  that,  in 
order  to  ascertain  the  limitations  of  State  power,  we  must  add  to 
the  prohibitions  of  the  federal  constitution  those  of  the  particular 
State  constitutions ;  and  the  aggregate  of  these  two  sets  of  prohi- 
bitions will  constitute  the  limitations  of  the  power  of  the  State  in 
question.  It  must  be  observed,  however,  that  there  are  several 
powers  which,  either  from  their  nature  or  from  the  language  of 
the  federal  constitution,  may  be  exercised  concurrently  by  the 
federal  and  State  governments ;  and  hence  we  have  another  class 
of  powers,  entitled  concurrent  powers.  Such,  then,  are  the  classes 
of  provisions  which  constitute  the  fourth  head  before  mentioned ; 
namely,  those  which  define  and  limit  the  powers  delegated  and  the 
rights  reserved.  In  discussing  these,  however,  it  will  sometimes 
be  convenient  to  treat  them  all  in  connection,  and  sometimes  to 
treat  them  separately,  according  to  their  subject-matter. 


LECTURE  VL 

LBGISLATIVE  DEPARTMENT.  (6) 

§  30.  Division  into  two  Branohes.  In  pursuance  of  the  plan 
suggested  in  the  preceding  lecture,  I  shall  in  this  lecture  discuss 
the  provisions  of  the  constitution  relating  to  the  legislative  depart- 

{a)  State  v,  6atierez»  15  La.  An.  192 ;  Commonwealth  v.  Drewry,  15  Grattan,  1  ; 
BushneUv.  Beloit,  10  Wis.  225  ;  The  People  v.  Smith,  17  Cal.  553  ;  Page  v.  Allen,  58 
Ftos.  State,  838  ;  Lewis'  Appeal,  67  Penn.  State,  153  ;  People  v.  Fla^g,  46  N.  Y.  401 ; 
Baiter  p.  Cincinnati,  11  Ohio  State,  534,  543  ;  Cooley's  Const.  Lim.  164,  173.  And  see 
Sedgwick  on  Statutory  and  Constitutional  Law  for  a  summary  of  the  cases  on  this  sub- 
ject. It  will  be  found  there  that  there  are  many  weighty  dicta  holding  the  doctrine  in 
the  text,  that  a  State  legislature  possesses  all  legislative  powers,  except  where  limited 
hf  the  constitution,  though  Sedgwick  himself  seems  inclined  to  doubt  the  doctrine  as 
stated  in  the  text. 

(b)  The  history  of  the  convention  in  relation  to  this  department  is  as  follows : 
The  first  resolution  adopted  was  that  there  should  be  a  supreme  legislative,  judiciary, 
and  executive*  Mad.  Pap.  749.  It  was  next  resolved  that  the  legislature  should  con- 
sist of  two  branches.  At  first,  Pennsylvania  alone  objected  to  this,  out  of  regard  to 
Dr.  Franklin's  opinion  ;  but  the  final  vote  stood  7  to  3  —  irl.  753,  925.  It  was  next 
resolved  that  the  representatives  should  be  elected  by  the  people.  This  was  warmly 
opposed  by  several  who  were  in  favor  of  an  election  by  the  State  legislatures,  but  was 
earned  by  a  vote  of  5  to  2  —  id.  757.  A  propoBitiou  that  senators  should  be  elected 
by  tJie  representatives  out  of  persons  nominated  by  the  State  legislatures,  was  nega- 
tived, 3  to  7  —  id.  759.  It  was  then  resolved,  that  each  branch  should  have  the  power 
to  originate  laws,  and  that  the  legislative  power  should  extend  to  all  cases  to  which 
the  State  legislatures  were  individually  incompetent,  and  to  a  negative  of  State  laws 
contravening  the  national  laws  —  id.  759-61.  A  proposition  authorizing  an  exertion 
of  the  force  of  the  whole  against  a  delinquent  State  did  not  pass  to  a  vote  —  id.  761. 
A  proposition,  that  the  State  legislatures  should  elect  the  representatives  was  negatived 
after  warm  debate,  8  to  8  — id.  800-8.  The  mode  of  electing  senators  again  came  up  ; 
and  a  proposition  that  the  executive  should  appoint  them  out  of  persons  nominated 
by  the  State  legislatures  did  not  pass  to  a  vote  ;  that  the  people  should  elect  them  was 
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ment.  The  legislative  power  of  the  United  States  is  vested  in  a 
CangresSj  consisting  of  a  Senate  and  Hotise  of  Bepre^entativei. 
A  similar  arrangement  exists  in  all  tlie  States,  though  until  re- 
cently Vermont  was  an  exception.    We  have  already  seen  that  the 

negatiTed,  1  to  10  ;  and  that  they  should  be  elected  by  the  State  leffulatareii,  was  car- 
ried unanimously  —  id.  812-21.  A  proposition  that  Congress  shomd  have  a  nmtive 
on  all  State  laws  was  negatived,  3  to  7  —  id.  821-28.  Thus  far  there  had  not  Men  a 
great  diversity  of  opinion.  Hut  now  the  rule  of  suffrage  in  Congress  came  up.  In  tlie 
continental  congresis,  and  that  of  the  confederation,  and  in  this  convention,  the  Statea 
had  an  equal  vote.  Should  it  be  so  under  the  new  constitution  T  The  parties  were 
nearly  eoually  divided,  and  the  debate  was  warm  and  protracted.  The  first  resolution, 
adopted  Dy  a  vote  of  7  to  3,  was  that  the  rule  of  suffrage  in  the  house  should  not  be 
as  under  the  confederation,  but  according  to  some  equitable  ratio  of  representation  — 
id.  830-42.  The  next,  adopted  by  a  vote  of  9  to  2  was,  that  this  ratio  should  be 
according  to  a  census,  incIudiD<;  the  free  inhabitants  and  three-fifths  of  the  slaves,  —  this 
beinff  the  rule  of  contribution  proposed  in  1783  under  the  confederation,  and  agreed  to 
by  eleven  of  the  States  —  id.  842-43.  The  next,  adopted  by  a  vote  of  6  to  6,  was  that 
the  same  ratio  should  orevail  iu  the  senate  —  id.  843.  The  mode  of  chooeinff  senators 
was  again  debated,  and  election  by  the  State  legislatures  affirmed,  9  to  2  —  ia.  945-59. 
The  term  of  service  for  a  representative  was  first  fixed  at  three  years,  by  a  vote  of  7  to  4* 
and  then  at  two  years,  by  a  unanimous  vote  —  id.  848,  931.  The  term  for  a  senator 
was  first  fixed  at  seven  years,  by  a  vote  of  8  to  1.  Afterwards,  opinions  ranged  between 
four  and  nine  years,  except  that  some  were  for  the  term  of  good  behavior;  but  six  yeait 
was  adopted  by  a  vote  of  7  to  4  —  id.  853,  960-69.  The  rule  of  suffrage  in  the  noose 
again  came  up,  and,  after  a  long  and  animated  debate,  equality  among  the  States  was 
rejected,  6  to  4  —  id.  974-96.  But  by  way  of  compromise,  equality  in  the  senate  was 
proposed.  This  was  debated  with  great  earnestness,  and  lost  by  a  tie  vote — id.  986- 
1016.  The  fate  of  the  convention  was  now  at  its  crisis.  Haptiily,  the  whole  matter  of 
suffrage  in  Congress  was  referred  to  a  committee  of  one  from  each  State,  who  reported 
the  following  compromise,  namely  :  in  the  house,  one  representative  for  every  forty 
thousand,  including  three-fifths  of  the  slaves,  but  each  State  to  have  one ;  an  equal 
representation  in  the  senate  ;  and  a  prohibition  to  the  senate  either  to  originate  or 
amend  money  bills  —  id.  1016-24.  The  various  parts  of  this  compromise  were  debated 
for  several  days,  with  sundry  references  to  other  committees — id.  1082-1108.  With 
respect  to  the  ratio  in  the  house,  a  specific  ap|K>rtionment  was  proposed  for  the  present, 
witn  power  in  Congress  to  regulate  it  in  future,  upon  the  combined  principles  of  wealtii 
and  population  — id.  1036-51.  The  specific  apportionment  was  modified  and  agreed 
to  —  id.  1053-6.  The  rule  of  future  apportionment  was  first  agreed  to,  9  to  2  ;  bnt 
afterwards  the  proposition  of  a  periodical  census  brought  up  the  slave  question  —  id. 
1053-68.  A  propcNUtion  to  consider  slaves  equal  to  freemen,  was  negatived,  8  to  7 ; 
and  after  warm  debate  unon  the  proper  basis  of  representation,  —  whether  wealtii,  or 
numbers,  or  both,  and  whether  slaves  or  not,  —  a  periodical  census  was  unanimously 
negatived  —  id.  1069-79.  It  was  then  resolved,  6  to  2,  that  representation  should  be 
according  to  direct  taxation,  and  that  l>oth  should  be  determined  by  a  census  to  be 
taken  every  ten  years,  including  three-fifths  of  the  slaves  —  id.  1086.  The  part  <rf 
the  compromise  giving  an  equal  vote  in  the  senate  was  adopted,  6  to  8  ;  and  that 
relating  to  money  bills,  5  to  3  —  id.  1045-47.  On  the  whole  compromise,  as  thos 
adjusted,  the  vote  stood  5  to  4  —  id.  1107-8.  The  small  States  considered  this  as  a  tri> 
umph.  The  large  States  were  dissatisfied.  A  breaking  up  was  talked  of.  The  con- 
vention a^journ^  for  one  day.  Out-door  meetings  were  had,  and  the  next  day  the 
business  of  the  convention  was  resumed  —  id.  1109-13.  The  proposition  of  three 
senators  from  each  State  was  negatived,  1  to  8,  and  two  agreed  upon  unanimonsly ; 
and  the  proposition  that  they  should  vote  per  capita^  and  not  by  States,  was  adopted, 
9  to  2  —  id.  1185-6.  Such  was  the  scheme  of  the  legislative  department,  as  it  appeared 
in  the  first  draught  of  the  constitution  —  id.  1226-29.  The  ratio  for  the  house  was  modi- 
fied so  as  not  to  exceed  one  for  every  forty  thousand  ;  which,  on  the  last  day  of  the 
session,  was  changed  to  thirty  thousand —  id.  1263, 1699.  The  proposition  to  confine 
the  ratio  to  free  inhabitants,  was  negatived,  1  to  10  —  id.  1266.  The  restriction  of  tlie 
senate  as  to  money  bills  was  stricken  out,  7  to  4  —  id.  1273.  But  upon  subsequent 
debate  it  was  reinstated,  with  the  modification  that  the  senate  might  amend,  but  not 
originate  them  —  id.  1305-16.  On  the  general  subject  of  this  department,  see  the  11th 
lecture  of  Kent ;  the  7th-13th  chapten  of  Story's  third  book  ;  and  the  2d  chapter  of 
Blackstone's  first  book. 
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motive  for  dividing  legislative  power  in  this  manner  is  to  obtain 
the  utmost  security  for  its  beingfaithfuUy  and  beneficially  exercised. 
The  idea  is  not  original  in  this  country.  We  had  a  well-tried  ex- 
ample in  the  structure  of  the  British  Parliament.  And  although, 
from  absence  of  the  privileged  orders,  we  have  not  the  same  mate- 
rials as  exist  in  England  for  constituting  two  bodies  with  really 
distinct  interests,  yet  it  is  obvious  that  if  the  two  bodies  were  alike 
in  every  particular,  the  mere  necessity  of  their  independent  con- 
currence in  every  legislative  act  would  afford  more  security  than 
if  there  were  but  a  single  body.  To  some  extent  they  must  neces- 
sarily act  as  a  check  upon  each  other ;  and  the  efficiency  of  this 
check  will  be  increased  in  exact  proportion  as  these  two  bodies  can 
be  differently  constituted,  either  with  respect  to  their  numbers, 
their  mode  of  election,  or  their  term  of  service ;  in  all  which  par- 
ticulars it  will  be  seen  that  the  senate  and  house  of  representatives 
differ  from  one  another.  In  fixing  the  number  of  each  house,  the 
aim  has  been  to  secure  a  medium  between  too  large  and  too  small 
in  both ;  and  at  the  same  time  to  establish  a  difference  between  the 
two,  by  making  the  senate  smaller  than  the  other  house.  Accord- 
ingly, the  number  of  federal  representatives  can  never  exceed  one 
for  every  thirty  thousand  constituents ;  while  every  State,  however 
small,  must  have  at  least  one ;  whereas  the  federal  senate  can  only 
consist  of  two  senators  from  each  State.  This  equal  representa- 
tion of  the  States  in  the  senate  is  a  compromise  in  favor  of  the 
small  States,  whose  influence  is  in  a  measure  swallowed  up  in  the 
other  house ;  and  in  this  respect,  the  constitution  is  declared  to  be 
unalterable.  Thus  simply  and  admirably  was  one  of  the  strongest 
objections  to  our  present  federal  organization  completely  obviated, 
by  departing,  in  the  construction  of  the  Senate,  from  the  principle 
of  proportionate  representation.  With  regard  to  the  St^to  legisla- 
tures, a  similar  difference  is  made  in  the  number  of  the  two  bodies. 
In  Ohio,  for  example,  the  number  of  representatives  is  fixed  at  one 
hundred,  and  of  senators  at  thirty-five. 

Apportionment,  (a)  The  federal  method  of  apportionment  is 
the  result,  partly  of  compromise,  and  partly  of  convenience.    The 

(a)  The  second  aectioD  of  the  1 4th  article  proposed  as  an  amendment  to  the  con- 
stitation,  June  16,  1866,  and  ratified  by  the  requisite  number  of  States  in  the  summer 
of  1868,  provides  for  the  apportionment  of  representatives  as  follows :  — 

"Section  2.  Representatives  shall  be  apportioned  among  the  several  States,  ac- 
cording to  their  res(>ective  numbers,  counting  the  whole  number  of  jiersons  in  each 
Stat^  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for 
the  choice  of  electors  for  president  or  vice-president  of  the  United  States,  representa- 
tives in  Congress,  the  executive  and  judicial  officers  of  a  State,  or  the  members  of 
the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age,  and  citizens  of  the  United  States,  or  in  any  way  abridged, 
except  for  participation  in  rebellion  or  other  crime,  the  basis  of  representation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of  such  male  citizens 
shall  bear  to  the  whole  number  or  male  citizens  twenty-one  years  of  age  in  such 
Stole." 

It  will  be  noticed,  that,  while  this  section  may,  in  some  cases,  change  the  appor- 
tionment of  representatives,  it  says  nothing  about  a  change  in  the  apportionment  of 
direct  taxes.  Therefore,  csse^  may  arise  in  which  they  will  not  be  proportioned  to 
the  representation  of  the  State. 
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provision  is  in  these  words:  ^^Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States  which  may  be  in- 
eluded  within  this  Union,  according  to  their  respective  numbers ; 
which  shall  be  determined  by  adding  to  the  whole  number  of  free 
persons,  including  those  bound  to  service  for  a  term  of  years,  and 
excluding  Indians  not  taxed,  three-fifths  of  all  other  persons." 
The  slaveholding  States  demanded  a  greater  portion  of  represent- 
atives than,  by  the  rule  of  uniformity,  their  free  population  would 
entitle  them  to ;  and  they  were  willing,  in  return  for  this  advan- 
tage, to  bear  a  like  proportion  of  the  general  expense,  so  far  aa 
supplied  from  direct  taxation.  This  compromise  was  assented  to 
by  the  non-slaveholding  States ;  and  thus  another  threatening  ob- 
stacle to  the  formation  of  the  present  government  was  patriotically 
overcome.  For  the  purpose  of  apportionment,  a  censu$  or  enu- 
meration is  made  every  ten  years ;  and  after  each  census,  it  de- 
volves upon  Congress  to  determine  the  number  of  representatives 
for  each  State,  according  to  the  directions  of  the  ConstitutioiL 
The  process  originally  adopted  was,  first,  to  fix  a  ratio  of  repre- 
sentation within  the  limit  before  mentioned.  This  ratio  forms  the 
common  divisor  for  the  representable  population  of  each  State,  as 
ascertained  by  the  census,  pursuant  to  the  slave  compromise ;  and 
the  quotient,  rejecting  fractions,  is  the  number  of  representatives 
for  each  State.  By  this  process,  therefore,  if  a  State  happen  to 
have  such  an  amount  of  population  as  to  leave  the  remainder  bat 
one  less  than  the  assumed  ratio,  this  entire  remainder  must  be  un- 
represented. But  how  can  this  evil  be  avoided,  consistently  with 
the  words  of  the  constitution  just  quoted,  ^'  among  the  several 
States,  according  to  their  respective  numbers  "  ?  It  has  been  pro- 
posed to  modify  tiie  above  process  thus:  First,  agree  upon  the 
whole  number  of  representatives.  By  this  divide  the  aggregate 
representable  population  of  the  Union,  to  obtain  the  ratio  of  rep* 
resentation.  Then  proceed  as  before,  giving  to  each  State  the 
nearest  whole  number  thence  resulting ;  that  is,  when  the  remain- 
der is  greater  than  one-half  the  i*atio,  adding  one  to  the  quotient. 
The  result  would  be  that  some  of  the  States  would  have  one  more 
than  by  the  former  process ;  but  taking  the  aggregate,  there  would 
be  no  unrepresented  fractions.  This  process  was  twice  proposed, 
and  strongly  recommended,  as  more  equitable  than  the  other ;  but 
it  was  rejected  as  unconstitutional,  (a)    As  to  the  State  represent- 

(a)  By  the  act  of  May  23,  1850,  the  representatives  are  to  be  two  hundred  and 
thirty-tliree  in  number.  They  are  to  be  apportioned  in  the  following  manner  :  Divide 
the  aggregate  population  of  the  United  States  by  this  number.  Then  diride  the  po]^- 
Intion  of  each  State  by  the  ratio  so  obtained,  rejecting  any  fraction  it  may  contain* 
The  quotient,  disregarding  fractions,  is  to  be  the  number  of  representatives  to  which 
each  State  is  primarily  entitled.  The  loss  resulting  from  the  rejection  of  fractions  is 
to  be  compensated  for  by  assigning  to  so  many  States  having  the  largest  fractions  left 
after  the  division  last  named  one  additional  member  each  for  its  fraction  as  may  be 
necessary  to  make  the  wliole  number  of  representatives  two  hundred  and  thirty-three. 
It  will  be  noticed  that  this  corresponds  nearly  to  the  mode  suggested  in  the  text 

By  the  act  of  March  8,  1862,  the  number  of  representatives  was  increased  to  two 
hundred  and  forty-one,  and  one  additional  member  each  was  assigned  to  PennaylTmnia, 
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atives  and  senators,  their  apportionment  presents  no  difficulty. 
In  Ohio,  for  example,  the  ratio  of  representation  is  ascertained, 
for  the  house  of  representatives,  by  dividing  the  whole  population 
of  the  State  by  one  hundred,  and  for  the  Senate,  by  thirty-five,  — 
with  an  equitable  provision  for  fractions. 

§  81.  xoections.  (a)  Under  this  head  I  shall  speak,  first,  of  the 
qualifications  of  electors,  and  secondly,  of  the  time,  place,  and 
manner  of  elections. 

Ohio,  Kentucky,  Illinois,  Iowa,  Minnesota,  Vermont,  and  Rhode  Island.  By  the  act 
of  February  22,  1872,  the  House  of  Representatives  was  to  consist  of  283  memben, 
and  if  any  new  States  were  admitted,  tne  number  to  which  they  should  be  entitled 
was  to  be  additional.  By  a  subsequent  act  in  the  same  year,  May  80,  1872,  nine 
additional  representatives  were  given  to  different  States,  making  the  whole  number  292. 
The  former  act  also  provides  that  the  representation  of  any  State  which  shall  deny  the 
right  to  vote  to  any  of  the  male  inhabitants  of  the  State  who  are  twenty-one  years  old 
and  dtixens  of  the  United  States,  shall  be  reduced  in  the  proportion  that  the  number 
of  male  citizens  so  deprived,  bears  to  the  whole  number  of  male  citizens  twenty-one 
years  old  in  the  State. 

(a)  The  duties  of  canvassers  are  purely  ministerial,  and  their  return  is  only  prima 
Jade  evidence  of  election.  State  ex  rtl.  v»  Foster,  38  Ohio  State,  599 ;  Brower  v. 
O'Brien,  2  Carter  (Ind.),  423  ;  People  v.  Van  Cleve,  1  Mann.  (Mich.)  362;  Mayo 
V.  Freeland,  10  Missouri,  629  ;  Bacon  v.  Commissioners,  26  Maine,  491 ;  State  of  Iowa 
ex  rel.  Rice  v.  County  Judge  of  Marshall  County,  7  Clarke  (Iowa),  186  ;  State  «aMW. 
Byers  v.  Bailey  Ci.  Judge,  id.  390  ;  Morgan  v.  Quackenbush,  22  Barb.  72 ;  Stato  v. 
Clerk  of  Passaic,  1  Dutcher,  354 ;  Attorney-General  ex  rel,  Bashford  v.  Barstow,  4 
Wisconsin,  567.  Omissions  of  the  judges  or  clerks  in  making  up  the  tally-sheets,  such 
as  a  failure  to  sign,  or  to  fill  up  the  blanks  in  the  caption,  or  to  state  tlie  aggregate 
number  of  votes  cast,  mav  be  supplied  by  parole  on  a  contest.  Howard  v.  SliSds,  16 
Ohio  State,  184 ;  Dalton  v.  State  ex  rel. ,  43  Ohio  State.  652,  664-67.  Where  an  election 
board  has  once  regularly  dissolved  after  making  out  a  tally-sheet,  it  is  functus  officio, 
and  cannot  subsequently  reassemble  and  alter  its  return.  State  ex  rel.  V:  Donnewirth, 
21  Ohio  State,  216.  An  election  held  on  a  different  day  from  that  fixed  by  the  legislature 
is  unauthorized  and  void.  State  ex  rel.  v.  Dombaugh,  20  Oliio  State,  167.  Votes  given 
to  a  person  who  is  ineligible  are  not  nullities,  but  must  be  counted.  State  v.  Giles,  1 
Chandler  (Wis.),  112.  Where  the  ballots  wore  destroyed  in  one  of  four  districts,  and 
the  returns  from  the  other  three  showed  an  election,  and  it  did  not  appear  that  the 
missing  returns  would  have  changed  the  result,  a  mandamus  was  granted.  Heath's 
case,  3  Hill,  42.  It  is  no  objection  that  illegal  votes  were  roceiveif,  or  legal  votes 
rejected,  unless  the  majority  is  thereby  changed.  Blandford  v.  Oibbs,  2  Gushing,  39  ; 
Sudbury  V.  Steams,  21  Pick.  148.  Where  the  majority  would  be  changed,  the  elec- 
tion is  void,  and  the  ballots  themselves  are  the  higliest  evidence.  State  v.  Judge,  13 
Ala.  805  ;  People  v.  Tisdale,  1  Doug.  TMich. )  59.  But  it  must  be  made  to  appear 
affirmatively  and  satisfactorily  that  all  the  ballots  were  present  in  their  original  condi- 
tion. State  ex  reK  v,  Donuewirth,  21  Ohio  State,  216.  Quef^tions  of  fraud  and  illegality 
can  only  be  tried  in  a  contest,  not  in  a  suit  to  enjoin  the  clerk  from  recording  the 
result.  Peck  v.  Weddell,  17.  Ohio  State,  271.  A  ballot  with  the  whole  surname,  and 
only  the  initial  of  the  Christian  name,  is  good  ;  it  is  a  question  of  identity  only. 
State  ex  rel.  v.  Fost»'r,  38  Ohio  State,  599 ;  People  v.  Seaman.  5  Donio,  409  ;  but  see 
People  V.  Ferguson,  8  Cowen,  102  ;  State  ex  rel,  v.  Moffitt,  6  Ohio,  358.  Where  votes 
contain  a  name  vkm  sonans  with  that  of  a  candidate,  but  differently  spelled,  they  are 
to  be  counted  as  tlin)wn  for  him.  People  v.  Mayworm,  5  Mich.  146.  A  ballot  con- 
taining the  names  of  two  persons  for  an  offiee  to  which  only  one  can  be  elected  is  bad 
■o  far  as  that  office  is  concerned.  Carpenter  v.  Ely,  4  Wis.  420.  The  intention  of 
voters  as  to  who  th«  person  voted  for  is,  is  to  govern  :  but  this  intention  cannot  be 
ascertained  by  extrinsic  evidence.  People  v.  Matteson,  17  111.  167  ;  People  v.  Higgins, 
3  Mich.  233.  Where  a  person  was  not  legally  electe«l,  by  reason  of  improperly  reject- 
ing votes,  he  may  be  ousted  by  quo  tnarrarUo.  People  v.  Van  Slyck,  4  Cowen,  297  ; 
Commonwealth  v.  Commissioners,  5  Rawle,  75.  People  v.  Maywonn,  5  Mich.  146. 
Sttfi  the  important  case  of  Attorney-General  ex  rel.  Bashford  v.  I^rstow,  4  Wis,  567, 
where  judgment  of  ouster  from  the  office  of  governor  of  Wisconsin  was  given  against 
the  defendant.  Where  in  one  of  several  districts  no  election  was  held,  through  the 
fiuilt  of  a  deputy,  and  the  sheriff  returned  an  election  without  stating  this  fact,  the 
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Qualifications  of  Electors,  (a)  In  regard  to  federal  representa- 
tives, this  matter  was  left  bj  the  constitution  to  the  determina- 
tion of  each  State,  on  the  principle  that  no  more  power  was  to  be 
conferred  on  the  federal  government  than  was  necessary  to  effect 
its  objects.  It  is,  moreover,  a  matter  of  convenience  because  the 
States  arc  not  uniform  in  this  respect,  —  some  adopting  restricted^ 
and  others  universal  suffrage.  There  is,  however,  this  limitation, 
that  the  qualifications  must  be  the  same  as  for  electors  of  State 
representatives,  in  order  that  the  States  may  not  be  tempted  to 
pervert  this  power.  In  Ohio,  the  qualifications  of  electors  are  the 
same  for  all  purposes  of  voting.  1.  The  voter  must  be  a  white  (6) 
male  adult,  and  not  an  idiot  or  insane  person.  2.  He  niust  be  a 
citizen  of  the  United  States.  8.  He  must  have  resided  within  the 
State  for  one  year  preceding.  But  no  person  in  the  military,  naval, 
or  marine  service  of  the  United  States  is  to  be  considered  a  resident 
by  being  stationed  within  the  State.  4.  He  must  not  have  been 
convicted  of  a  penitential  offence,  unless  afterwards  pardoned. 
In  some  of  the  States  property  qualifications  are  required.  We 
seem  to  have  chosen  the  wise  medium.  On  strict  democratic  prin- 
ciples, I  see  not  how  this  most  precious  of  all  our  rights  can  be 
rendered  much  less  than  universal.  Who  would  ever  consent  to  a 
government  which  he  could  have  no  voice  in  framing  or  directing? 

Time^  Place^  and  Manner  of  Elections,  (c)  With  regard  to  federal 
senators  and  representatives,  these  are  likewise  left,  in  the  first 

oonrt  refused  to  induct  into  office  the  person  hayinff  the  certificate.  Marshall  v.  Kernai 
2  Swan  (Tonn.),  68.  And  see,  on  the  subject  of  elections,  Gorham  v.  Campbell,  S 
Hepb.  (Cal.)  135;  State  v.  Cadlc,  2  Iowa,  400;  State  v.  King,  17  Miasoun,  611; 
Bearce  v.  Fosse tt,  34  Maine,  575  ;  People  r.  Martin,  5  N.  Y.  22  ;  People  v.  Jonea,  17 
Wendell,  81  ;  People  v.  Cook,  14  Barbour,  259  ;  and  on  the  subject  of  anneiation  of 
cities  and  towns,  Warren  v.  Mayor  and  Aldermen  of  Charlestown,  2  Gray,  84. 

(a)  In  the  federal  convention  a  freehold  (juslification  for  electors  was  debated,  bat 
it  was  afterwards  unanimously  agreed  to  leave  the  whole  matter  to  the  States.  Mad. 
Pap.  1249-56. 

{b)  The  construction  given  to  the  word  "white"  is  that  it  only  excludes  negroet 
and  mulattoes.  Jeffiies  r.  Ankeny,  11  Ohio,  372  ;  Thacker  v.  Hawk,  11  Ohio,  378. 
Persons  having  "  a  distinct  and  visible  admixture  of  African  blood "  are  excluded  by 
the  act  of  Ai>ril  2,  1859.  This  act  was  repealed  March  13,  1865,  b(*ing  clearly  in  con- 
flict witJi  the  Constitution  as  construed  by  the  Supreme  Court.  In  April  16,  1868,  it 
was  attempted  to  gain  the  same  end  by  requiring  from  such  persons  such  strict  proofs 
of  descent  that  it  was  practically  impossible  to  comply,  and  relieving  the  judges  of 
el«»ction  from  any  penalty  whatever  for  refusing  such  votes.  This  law  was  unani- 
mously held  unconstitutional  in  Monroe  v.  Collins,  1 7  Ohio  State,  665,  on  thegroiuid 
l^t  laws  to  regulat«  suffrage  must  be  reasonable,  uniform,  and  impartial.  This  law 
was  held  to  violate  all  these  requirements.  The  adoption  of  t-hit  fifteenth  amendment 
to  the  Constitution  of  the  United  States  was  announced  by  the  Secretary  of  Stato, 
March  30,  1870.     It  is  as  follows  :— 

Article  15. 

Sec.  1.  The  riijht  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  Stati's,  or  by  any  State,  on  account  of  race,  color,  or  previons 
condition  of  servitude. 

Sec.  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

•{This  amendment  docs  not  affirmatively  give  the  negro  a  right  to  vote,  but  it  may 
have  that  effect  by  annulling  discrimination,  —  as,  where  the  right  to  vr.te  is  given  to 
whites  onlv  bv  the  State  Constitution.     Exp.  Yarbrough,  110  U.  S.  651.  J- 

(e)  See  Mad.  Pap.  1282,  1297.     By  the  act  of  February  22,  1872,  the  elections  in 
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ingtance,  to  the  determination  of  each  State,  for  the  same  reasons 
as  above  stated.  But  in  order  to  prevent  the  States  from  defeat- 
ing the  federal  government,  if  they  should  be  so  inclined,  by  neg- 
lecting to  make  the  necessary  provisions,  a  supervisory  power  over 
these  matters  is  reserved  to  Congress,  except  as  to  the  place  of 
electing  senators ;  which,  being  the  place  of  meeting  of  the  State 
legislature,  ought  not  to  be  under  the  control  of  Congress.  As 
yet,  however,  there  has  been  no  occasion  to  interfere  with  the 
State  regulations,  except  that  the  last  law  requires  the  States  to 
elect  by  districts,  instead  of  general  ticket.  In  Ohio,  these  regu- 
lations are  the  same  as  for  the  State  officers  generally,  and  I 
shall  here  briefly  describe  them. 

1.  As  to  the  time.  Federal  representatives  and  State  senators 
and  representatives  are  elected  on  the  second  Tuesday  of  October. 
This  is  the  general  election  day  for  all  but  township  officers,  who 
are  elected  on  the  first  Monday  of  April.  Federal  senators  are 
elected  on  such  day  as  the  assembly  may  agree  upon  for  each 
case. 

2.  As  to  the  place.  Every  township  is  an  election  district ;  and 
elections  are  held  at  such  places  therein  as  the  trustees  may 
direct. 

8.  As  to  the  manner.  This  may  be  considered  under  several 
heads.  1.  All  elections  are  by  ballot^  written  or  printed,  and  not 
by  oral  declaration.  The  ballot  must  not  contain  more  names  than 
the  office  requires,  but  may  contain  fewer,  if  the  voter  so  wishes. 
2.  In  all  elections  by  the  people,  a  plurality^  and  not  a  majority, 
determines  the  choice.  But  in  all  elections  by  the  assembly,  a 
majority  is  necessary  to  a  choice.  3.  The  polls  are  only  open  for 
one  day.  Tliey  are  under  the  management  of  three  judges,  who 
are  the  township  trustees,  and  two  clerks,  of  whom  one  is  the 
township  clerk,  and  the  other  is  appointed  by  the  judges.  Each 
clerk  keeps  a  poU-booky  in  order  that  there  may  be  duplicates,  in 
which  the  name  of  every  voter  is  entered  as  he  puts  in  his  vote. 
The  votes  are  not  inspected  until  the  final  counting  after  the  polls 
are  closed.  The  name  of  each  candidate,  and  the  number  of  votes, 
are  then  entered  in  the  poll-books  ;  one  of  which,  being  signed  by 
the  judges  and  clerks,  is  deposited  with  the  township  clerk,  and  the 
other  delivered  under  seal,  by  one  of  the  judges,  to  the  clerk  of 
the  court  of  common  pleas  of  the  county.  With  the  assistance  of 
two  justices  of  the  peace  he  makes  out  an  abstract  of  the  returns 
of  the  county,  and  forwards  it  to  the  secretary  of  state.  Certifi- 
cates of  election  thereupon  issue  to  the  successful  candidates. 
Where  elections  are  contested  each  house  is  made  the  exclusive 
judge,  for  its  own  members,  and  provides  the  mode  of  decision. 
4.  Federal  senators  are  elected  by  joint  ballot  of  both  houses  of 

1876  and  thereafter  are  aU  to  be  held  on  the  Tuesday  after  the  first  Monday  in  Novem- 
ber. Representatives  are  to  be  elected  in  districts  of  compact  territory,  as  nearly 
eqnal  in  population  as  possible ;  and  by  act  of  May  S,  1872,  all  future  elections  of 
representatives  are  to  be  c>y  ballot 
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the  assembly,  and  not  by  the  separate  ballot  of  each,  (a)  It  has 
been  doubted  whether  this  is  constitutional ;  since,  as  a  legislature, 
the  two  houses  must  act  separately ;  and  in  some  of  the  States 
they  act  separately  in  elections.  5.  Federal  representatives,  and 
State  senators  and  representatives,  are  elected  by  districts^  and  not 
by  general  ticket  /•  and  for  this  purpose,  after  each  apportionment, 
the  State  is  divided  into  congressional  districts,  ^nd  assembly  dis- 
tricts, as  nearly  according  to  the  number  of  white  male  adults 
as  can  be  done  without  dividing  counties.  The  chief  advant* 
age  of  this  system  over  that  by  general  ticket  is  that  each  citi- 
zen stands  a  chance  to  know  the  candidate  he  votes  for,  and  is 
not  required  to  vote  for  those  he  cannot  know.  6.  To  guard 
against  abuse  or  fraud,  each  voter  may  be  put  upon  oath  as  to 
his  qualifications;  and  bribery  and  imposition  are  made  penal 
offences. 

§  82.  QuaiifioationB  of  Members,  (i)  With  respect  to  federal 
senators  and  representatives,  these  are  prescribed  in  the  federal 
constitution  ;  and  it  is  presumed  that  the  States  are  precluded 
from  adding  any  other.  A  federal  representative  must  be  twenty- 
five  years  of  age,  an  inhabitant  of  the  State  which  he  represents, 
and  for  seven  years  a  citizen  of  the  United  States.  A  federal  sen- 
ator must  be  thirty  years  of  age,  an  inhabitant  of  tlie  State  which 
he  represents,  and  for  nine  years  a  citizen  of  the  United  States. 
No  person  holding  any  office  under  the  United  States  can  be  a 
representative  or  senator  during  his  continuance  in  office.  It  has 
been  decided  that  a  person  does  not  lose  his  residence  by  being 
absent  on  public  business.  It  is  also  to  be  remarked  that  tlie 
federal  constitution  does  not  require  a  representative  to  reside  in 
the  district  wliich  he  represents,  —  this  being  left  to  the  determi- 
nation of  each  State. 

Tiie  qualifications  of  State  senators  and  representatives  in  Ohio 
arc,  tha^  they  must  have  resided  in  their  respective  counties  or 

(a)  In  some  of  the  States,  as  in  Massachusetts,  they  are  chosen  by  a  concurrent 
vote. 

(b)  The  qualification  of  age  was  carried  by  a  vote  of  7  to  8.  Mad.  Pbp.  936,  987. 
It  was  ]>rn{>osed  in  the  convention  that  there  should  be  a  qualification  of  landed  pwj^ 
erty.  **  Landed  '*  was  stricken  out,  10  to  1,  and  a  property  qualification  carried,  8  to  3  — 
id.  1215,  1216.  The  proposition  to  niake  public  debtoi's  and  those  having  unsettlMl 
accounts  with  government  ineligible,  was  negatived,  9  to  2  —  id.  1217.  Seven  yeuV 
citiz<'nship  for  representatives  was  carried  by  a  vote  of  11  to  1  —  id.  1267.  A  certain 
period  of  residence  in  the  .State,  varying  from  one  to  seven  years,  was  negatived  — 
id.  r2r)7-60.  For  senators,  a  citizeiiship  of  fourteen  years  was  strongly  ui^ged,  bat 
nine  years  was  adopted  by  a  vote  of  6  to  4  —  id.  1 273-79.  On  a  subsequent  day,  the 
question  of  a  property  qualification  was  delisted  and  lost,  3  to  7  —  id.   1282-7.    The 

e)rio<l  of  citizenship  was  again  warmly  debated,  but  left  as  before  —  id.  1299-1305. 
y  the  third  section  of  the  14th  Article  of  Amendments  to  the  Constitution  of  the 
United  Stjitcs,  no  one  can  sit  in  (.'ongi'ess,  act  a-s  presidential  elector,  or  hold  any  other 
ofTice,  civil  or  military,  under  the  United  States,  or  any  of  the  States,  who,  havinc 
previously  taken  an  oath  as  a  member  of  Congress,  or  as  an  officer  of  the  Unitra 
States,  or  as  a  memlMU*  of  any  Stato.  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  Staj;es,  shall  have  engaged  in 
insuntiction  or  rebellion  against  the  same,  or  given  aid  and  comfort  to  the  enemies 
thereof.  But  Congress  may,  by  a  vote  of  two-thirds  of  each  house,  remove  audi 
disability. 
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districts  one  year  next  preceding  their  election,  unless  absent  on 
public  business.  And  no  person  can  be  a  State  senator  or  repre- 
sentative who  holds  any  office  under  the  United  States,  or  any 
^Mucrative  office"  under  the  State;  but  this  provision  does  not 
extend  to  township  offices,  justices  of  the  peace,  notaries  public,  or 
officers  in  the  militia.  Another  provision  very  properly  excludes 
public  defaulters,  so  long  as  they  continue  in  default.  We  have 
also  a  statutory  provision  excluding  from  "  offices  of  honor,  trust, 
or  profit,"  persons  convicted  of  penitentiary  offences  and  not  par- 
doned ;  but  it  is  doubtful  if  this  excludes  from  membership  in  the 
legislature,  because  they  are  not  generally  spoken  of  as  ^'  officers." 
Of  the  qualifications  now  described  as  well  as  of  the  elections  and 
returns,  each  house  is  made  the  exclusive  judge,  because  the  power 
could  be  nowhere  else  so  conveniently  deposited. 

§  38.  Term  of  Senrioe.  The  term  of  service  was  a  matter  of 
great  delicacy.  A  long  term  would  not  sufficiently  secure  respon- 
sibility. A  short  term  would  incur  the  danger  of  that  fluctuar 
tion  and  instability  to  which  popular  governments  have  always 
been  liable.  At  the  same  time  it  was  desirable  to  make  a  differ- 
ence between  the  two  bodies,  in  order  to  secure  as  great  a  variety 
of  influences  as  possible.  To  accommodate  all  these  views,,  fed- 
eral representatives  are  elected  for  two  years,  (a)  and  federal  sen- 
ators for  six.  (i)  But  to  remove  all  cause  for  apprehension  on 
account  of  the  long  term  allotted  to  senators,  an  arrangement  was 
made  by  which  one  third  should  be  elected  every  two  years.  For 
tills  purpose,  the  first  senate  was  divided  by  lot  into  three  classes, 
taking  care  that  both  senators  from  one  State  should  not  be  in 
the  same  class.  The  first  class  went  out  at  the  end  of  two  years, 
the  second  at  the  end  of  four  years ;  and  as  each  class  went  out 
their  places  were  supplied  by  a  new  election.  The  result  is  that 
every  second  year  one-third  of  the  senate,  and  all  the  house  of 
representatives,  are  newly  elected.  Views  somewhat  similar  have 
prevailed  in  the  State  constitutions.  But  in  Ohio  both  senators 
and  representatives  are  elected  biennially,  and  hold  office  for  two 
years,  commencing  on  the  first  day  of  January.  The  term  of  ser- 
vice in  all  these  cases  is  an  integral  term  ;  so  that  when  a  vacancy 
occurs,  by  death,  resignation,  or  otherwise,  the  person  elected  to 
fill  it  only  serves  out  the  unexpired  term  ;  and  vacancies  are  sup- 
plied as  follows :  For  a  federal  representative  or  a  State  senator 
or  representative,  the  governor,  by  proclamation,  orders  a  special 
election  in  the  vacant  district,  which  is  conducted  in  the  manner 
before  described.  For  a  federal  senator,  (c)  if  the  vacancy  occur 
during  the  recess  of  the  assembly,  the  governor  makes  a  tempo- 

(a)  T  le  convention  first  fixed  upon  three  years.  Some  were  strenuons  for  one 
year.    The  term  of  two  years  was  finally  acquiesced  in  unanimously.    Mad.  Pap.  848, 

081. 

(6)  The  convention  first  fixed  upon  seven  years.     Afterwards,  opinions  ranged 
between  four  and  nine  years ;  and,  after  a  very  animated  debate,  the  term  of  six  yean^ 
m  carried  by  a  vote  of  7  to  4.    Mad.  Pap.  853,  960-9. 
(«)  See  the  debate  on  this  subject    Mad.  Pap.  1268-70. 
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rary  appointment,  to  expire  at  its  next  session.    Otherwise,  the 
assembly  fills  the  vacancy  at  once. 

§  34.  Duties,  Powers,  and  PxiTileges  of  Members.  There  are 
several  provisions  connected  with  the  diUieSj  powerM^  and  privUegei 
of  members. 

1.  The  Time  of  Meeting,  (a)  Congress  is  required  to  meet  at 
least  once  a  year;  and  this  must  be  on  the  first  Monday  in 
December,  unless  a  different  day  shall  he  appointed  by  law, 
which  has  not  been  done.  On  extraordinary  occasions,  also,  the 
executive  may  by  proclamation  call  an  extra  session.  The  regular 
sessions  of  our  general  assembly  commence  on  the  first  Monday  of 
January,  biennially. 

2.  Privilege  from  Arrest.  While  going,  attending,  and  re- 
turning, the  members  are  "  privileged  from  arrest,"  for  any  cause 
except  "  treason,  felony,  and  breach  of  the  peace,"  which  terms 
are  construed  to  include  all  criminal  offences ;  so  that  the  exemp- 
tion from  arrest  extends  only  to  civil  matters ;  and  to  this  extent 
its  propriety  is  too  obvious  to  need  comment. 

8.  Freedom  of  Debate.  (6)  The  words  are,  "  for  any  speech  or 
debate,  they  shall  not  be  questioned  in  any  other  place."  The 
design  is  to  secure  independence  in  debate  only;  and  therefore 
the  privilege  extends  only  to  what  is  spoken  in  debate.  If  a 
libellous  speech  be  published,  the  member  is  answerable  as  in  other 
cases. 

4.  Security  against  Corruption.  (<?)  To  this  end,  it  is  declared 
that  no  member  ^'  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office  which  shall  have  been  created,  or 
the  emoluments  whereof  shall  have  been  increased,  during  such 
time."  But  as  the  disability  continues  only  during  the  time  for 
which  he  was  elected,  this  provision  is  not  calculated  to  produce 
much  effect.  In  Ohio  this  disability  is  extended  to  one  year  after 
the  term. 

6.  Qiu}rum.  ((2)  By  a  quorum  is  meant  the  number  necessary 
to  do  business.  In  the  houses  of  Congress,  only  a  majority  is 
required  to  constitute  a  quorum ;  and  in  our  assembly  the  same« 
In  either,  however,  a  less  number  may  adjourn  from  day  to  day, 
and  may  compel  the  attendance  of  absent  members.  Such  a 
provision  is  indispensable  in  order  to  secure  the  continuance  of  a 
session,  which  can  only  be  effected  by  adjournments. 

6.  Yeas  and  Nays,  (e)  By  yeas  and  nays,  are  meant  the  Totea 
which  are  to  be  recorded  on  the  journals  of  each  house.    In  Con- 

(a)  See  Mad.  Pap.  1246>48. 

\h)  Rex  V,  Creevey,  1  Maule  k  S.  278. 

(c)  For  the  debate  on  this  subject,  see  Mad.  Pap.  937-45,  1817-26.  An  abaolata 
ineligibility  to  any  office,  during  the  period  of  membership,  was  strongly  uigod.  Id. 
1481-5. 

(d)  See  the  debate,  in  which  a  smaller  number  than  a  minority  was  stronf^y  niged. 
Mad.  Pap.  1287-90. 

(f)  See  the  debate,  Mad.  Pap.  1291-94.  Some  thought  the  yeas  and  nays  on^t 
never  to  be  entered,  because  the  reasons  of  the  Tote  wooM  not  appear  upon  the  joutimL 
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gress,  ihey  are  required  to  be  taken  only  at  the  request  of  one*fifth ; 
but  in  our  assembly  they  may  be  demanded  by  any  two  members. 
When  the  yeas  and  nays  are  not  called  for,  members  may  shun 
responsibility,  either  by  not  voting  at  all  or  by  having  their  voices 
drowned  in  the  mass;  and  even  if  their  vote  be  known  at  the 
time,  it  is  not  recorded  for  future  reference.  But  when  the  yeas 
and  nays  are  called  and  entered  upon  the  journal,  every  member 
must  vote,  unless  excused ;  and  that  vote  may  be  scrutinized  at 
any  future  period ;  so  that  there  is  no  way  of  escaping  responsi- 
bility. This  shows  the  importance  of  allowing  a  small  number  to 
call  the  yeas  and  nays.  Our  State  constitution  requires  them  to  be 
called  on  the  passage  of  every  bill,  and  there  must  be  a  majority  of 
all  members  elected  to  each  house. 

7.  Protest  (a)  Our  State  constitution  contains  a  further  provi- 
sion allowing  any  member  to  make  his  protest  against  any  act  or 
resolution,  and  have  it  entered  upon  the  journal.  But  tliis  does 
not  seem  calculated  to  answer  any  very  salutary  purpose ;  and  the 
want  of  a  similar  one  in  the  federal  constitution  is  scarcely  a 
matter  of  regret. 

8.  Compensation.  (&)  The  federal  constitution  leaves  this  mat- 
ter to  Congress ;  at  present,  it  is  eight  dollars  per  day  for  the 
members  of  each  house,  and  the  same  for  every  twenty  miles  of 
travel,  going  and  returning.  The  experiment  was  made  of  a  fixed 
compensation,  by  way  of  salary ;  but  it  proved  unpopular,  because 
it  did  not  depend  upon  the  amount  of  service  rendered,  {c)  In 
the  States,  the  compensation  is  also  per  diem^  but  generally  much 
less  than  for  members  of  Congress.  The  difference,  indeed,  is 
greater  than  there  would  seem  to  be  reason  for.  In  both  cases,  the 
compensation  is  paid  out  of  the  respective  treasuries,  and  not  by 
the  particular  districts. 

§  85.  Beparata  Powara  and  Dutiaa  of  aach  Honaa.  There  are 
certain  separate  powers  and  duties  of  each  house,  without  the 
concurrence  of  the  other,  which  nef  t  require  notice. 

1.  The  Election  of  Officers.     With  the  exception  of  the  federal 

(a)  This  question  was  discussed  in  the  federal  convention,  and  negatived  by  a  vote 
of  S  to  8.     Mad.  Pap.  1292. 

{h)  It  was  proDosed  in  the  convention  that  the  compensation  should  be  r^ulated 
bj  the  price  oi  wheat.  Soiue  were  in  favor  of  no  compensation  ;  some,  that  it  should 
b«  regulated  and  paid  by  the  States ;  some,  that  it  should  be  fixed  by  the  constitution. 
Mad.  Pap.  849,  854,  931,  969.  It  was  finally  agreed,  9  to  2,  that  the  compensation 
aiioald  he  asoeitained  bv  law,  and  paid  out  of  the  national  treasury.     Id.  1326-30. 

(c)  By  the  act  of  July  8,  1866,  each  senator,  representative,  and  delegate  in  Con- 
gresi  ia  to  receive  five  thousand  dollars  per  annum,  and  mileage  for  each  regular  ses- 
fion  at  the  rate  of  twenty  cents  per  mile,  to  be  estimated  by  the  nearest  route  usually 
^mvelied.  The  Speaker  of  the  House  is  to  receive  eight  thousand  dollars.  A  deduc- 
turn  ia  to  be  made  for  each  day's  abnence,  unless  the  reason  be  the  sickne4»  of  himself 
or  some  member  of  his  family.  By  the  act  of  March  8,  1878,  which  has  recently 
caoaed  ao  much  discussion,  the  salary  of  senators  and  representatives  is  made  $7500 
in  fttU  of  all  pay  and  allowances  except  actual  individual  travelling  expenses  from  their 
homes  to  the  seat  of  Government  by  the  most  direct  route  of  usual  travel,  once  in  each 
aemon.  The  feature  which  caused  so  much  scandal  was  the  <Iating  of  the  period  for 
which  the  pay  was  so  increased  back  two  years,  to  the  commencement  of  the  session 
then  expiring.    The  speaker's  pay  is  $10,000,  bat  was  not  dated  back. 
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senate,  of  which  the  vice-president  of  the  United  States  is  tx 
officio  president,  and  of  the  State  senate,  of  which  the  lieutenautr 
governor  is  ex  officio  president,  each  house  elects  its  own  officers ; 
namely,  a  presiding  officer,  usually  denominated  speaker ;  a  record- 
ing officer,  or  clerk ;  an  executive  officer,  called  sergeant-at-arms ; 
and  a  door-keeper. 

2-  The  Mules  of  Proceeding.  These  are  made  by  each  house, 
and  are  nearly  the  same  for  all  deliberate  bodies ;  but  they  are  too 
numerous  to  be  described.  You  will  find  them,  with  comments, 
in  Jefferson's  Manual,  or  Cushing's  Manual,  (a) 

3.  The  Journal.  (6)  Each  house  is  required  to  keep  a  journal  of 
Its  proceedings,  and  publish  it  from  time  to  time,  in  order  that  the 
constituents  may  know  what  their  representatives  have  done ;  and 
to  this  end,  in  Ohio,  all  proceedings  are  required  to  be  public,  un- 
less two-thirds  shall  otherwise  determine. 

4.  The  Elections^  Returns^  and  Qualifications  of  Members,  We 
have  already  seen  that  each  house  is  made  the  exclusive  judge  of 
these  matters,  —  there  being  no  good  reason  for  requiring  the  con- 
currence of  the  other. 

6.  Punishment  of  Members.  Each  house  may  punish  its  mem- 
bers for  "  disorderly  behavior ; "  otherwise  its  business  might  be 
utterly  prevented ;  and  there  is  no  restriction  as  to  cause  or  man- 
ner of  punishment. 

6.  Punishment  of  Persons  not  Members,  (c)  Our  State  consti- 
tution expressly  authorizes  each  house  "  to  provide  for  its  safety, 
and  the  undisturbed  transaction  of  its  business."  The  federal 
constitution  is  silent  on  this  subject ;  but  each  house  of  Congress 
has  been  adjudged  to  possess  this  power  as  necessarily  inherent, 
and  it  has  been  exercised  repeatedly.  As  to  what  amounts  to  a 
contempt,  each  house  judges  for  itself. 

7.  Expulsion  of  Members,  (d)  With  the  concurrence  of  two» 
thirds,  each  house  may  expel  a  member.     Our  State  constitution 

(<i)  See  the  ela1)orate  treatifte  on  the  Law  nnd  Practice  oF  I/egiHlative  Assemblies  in 
the  United  States,  by  Luther  S.  Gushing.     Little,  Brown,  &  Co.,  1856. 

(6)  See  the  original  debate.  Mad.  Pap.  1293-94  ;  also  the  debute  on  expunging  tht 
resolution  censuring  President  Jackson. 

(c)  See  Anderson  v.  Dunn,  6  Wheat.  204  ;  Howard  v.  Gossett,  10  Ad.  &  £1.  K.  a 
859  ;  Fenton  v,  Hampton,  11  Moore,  Privy  Council,  R.  347  ;  Kcilly  v.  Carson^  4  id. 
03  ;  Stockdale  v,  Hansard,  9  Ad.  &  El  1  ;  11  id.  273  ;  3  Perry  &  Dav.  349.  See  cue 
or  Robert  Randall,  1  I^nton,  Abrid.  621  ;  case  of  Charles  Whitney,  1  id.  622  ;  caae 
of  William  Dnanc,  2  id.  407-26  ;  case  of  John  Anderson,  6  id.  90,  93  ;  act  of  Jan. 
24,  1857,  to  enforce  the  attendance  of  witnesses  on  the  summons  of  either  house  of 
Congress.  See  proc(,>eiIing8  and  documents  of  the  United  States  senate  in  case  of 
Thaddeus  Hyatt,  first  session  of  the  36th  Congress,  on  a  charge  against  him  for  con- 
tempt, in  refusing  to  api)ear  as  a  witness  before  the  Harper's  Ferry  C^ommittee.  In  r$ 
Falvey  v.  Massing,  7  Wis.  630.  •{  A  standing  committi'e  of  either  house,while  engaged 
in  carrying  out  the  orders  of  the  house,  may  send  for  persons  and  |ia(>eTs,  and  punish  a 
refusal  to  obey  by  committal  as  for  a  contempt.  Ex  p.  Dalton  to  appear  in  44  Ohio  State. 
But  this  power  is  n<»t  unUn)it«d,  and  doeji  not  exist  if  the  committee  is  not  engaged  in 
exerrising  powers  pro|M>rly  belonging  to  the  legislative  department.  Kilboum  9.  Thomp- 
son, 103  u.  s.  168.  y 

(d)  There  was  no  dou>>t  in  the  convention  as  to  the  necessity  of  this  power.  The 
only  question  was  whether  it  should  be  exercised  by  a  bait)  majority,  or  a  greater 
number.    Mad.  Pap.  1291. 
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provides  that  a  member  shall  not  be  twice  expelled  ^^for  the  same 
cause.'^*  In  other  words,  if  his  constituents  are  satisfied  to  send 
him  back,  the  house  must  be  content  to  receive  him.  Perhaps  this 
is  right ;  but  the  houses  of  Congress  are  not  thus  restricted.  The 
propriety  of  this  power  of  expulsion  will  be  felt  the  more  strongly, 
if  we  reflect  that  the  power  of  impeachment  does  not  reach  to 
members  of  the  legislature.  Expulsion  is,  therefore,  the  only 
means  of  removing  an  unworthy  member. 

8.  Adf^'oumments.  (a)  Each  house  can  of  course  adjourn  from 
day  to  day,  without  consulting  the  other.  But  as  the  general 
business  of  legislation  requires  the  concurrence  of  both,  to  prevent 
one  house  from  defeating  or  interrupting  this  general  business,  it 
is  provided  that  neither  house  of  Congress,  without  consent  of  the 
other,  can  ^'  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting."  It  is  the 
same  with  our  assembly,  except  that  the  time  is  two  days.  Both 
constitutions  further  provide  that  ''  in  case  of  disagreement  be- 
tween the  two  houses  with  respect  to  the  time  of  adjournment," 
the  executive  may  adjourn  them  '^  to  such  time  as  he  shall  think 
proper."  This  must  refer  to  the  time  of  final  adjournment  at  the 
end  of  the  session.  And  our  constitution  adds,  what  is  implied 
in  the  other,  that  the  executive  shall  not  adjourn  them  to  a  period 
beyond  the  annual  time  of  meeting. 

§  86.  Forma  of  Buainess.  (i)  I  come  now  to  the  enactment  of 
lawsy  commonly  called  acts  or  statutes^  which  forms  the  chief  busi- 
ness of  legislative  bodies.  The  course  of  proceeding  is  nearly  the 
same  in  all  legislatures,  and  I  shall  give  a  brief  outline  of  it. 
Every  act  in  its  incipient  stage  is  denominated  a  bill.  In  general, 
all  bills  may  originate  indifferently  in  either  house.  But  by  the 
federal  constitution,  as  we  have  seen,  revenue  bills  must  originate 
in  the  house  of  representatives,  as  the  branch  more  immediately 
representing  the  people.  This  exception  was  borrowed  from 
England,  where  the  house  of  lords,  representing  the  landed  aris- 
tocracy, are  allowed  neither  to  originate  nor  amend  revenue  bills, 
but  simply  to  pass  or  reject  them,  (c)  The  object  is  to  secure 
the  people  at  large  against  oppressive  taxation,  through  the  in- 
fluence of  the  peers.  It  is  evident  that  we  have  not  tlie  same 
reason  for  placing  this  check  upon  our  republican  senate;  and 
accordingly,  our  senate  may  amend  but  not  originate  revenue 
bills,  (d^    In  Ohio  there  is  not  even  this  restriction ;  nor  has  expe- 

(a)  See  the  debate  on  this  snbject,  Mad.  Pap.  1294-96 

(6)  See  1  Black.  Com.  181  ;  1  Kent,  Com.  238  ;  1  Stoiy,  Const  §  896  ;  Jiifierson'a 
Ifaniui). 

{e)  The  power  of  the  Lords  to  reject  a  money  bill  was  seriously  questioned  in  the 
CommoD^  in  1860  ;  but  the  Ix>rd8  insisted  on  their  privilege,  and  rejected  a  bill  abol- 
ishing a  certain  tax.     6  Jurist,  n.  8.  pt.  2,  236. 

[d)  This  matter  of  revenue  bills  was  very  much  debated  in  the  convention,  the  large 
States  insisting  upon  it  as  a  part  of  the  compromise  between  them  and  the  small  States. 
Matl.  Pap.  856,  1016-24,  1045,  1260,  1305-16.  The  clause  was  finally  adopted  by  a 
vote  uf  9  to  2.     Id.  1531. 
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rience  shown  the  want  of  it.  Bills  may  be  introduced  bj  individual 
inembera,  on  leave  of  the  house,  or  by  the  report  of  a  committee. 
They  are  required  to  be  read  three  times  in  each  house ;  and  this 
must  be  on  three  different  days,  unless,  in  a  case  of  emergency, 
three-fourths  of  the  house  agree  to  dispense  with  the  rule,  (a)  The 
first  rending  is  for  information  only ;  and  if  there  be  any  opposition, 
the  question  is  upon  the  rejection  of  the  bill.  If  not  opposed  or 
rejected,  it  passes  of  course  to  a  second  reading;  and  the  question 
is  then  upon  its  cammitmefU,  or  engrossment  If  committed,  it  is 
either  to  a  standing  or  select  committee  consisting  of  a  few,  or  to 
a  general  committee  of  the  whole  house.  Bills  of  great  importance 
arc  usually  discussed  in  committee  of  the  whole,  because  greater 
freedom  of  debate  is  there  allowed  than  when  the  same  persons 
are  sitting  as  a  house.  After  discussion  in  committee,  the  bill  is 
reported  back  to  the  house,  with  or  without  amendment.  If  with 
amendments,  these  are  acted  upon  in  the  house,  and  others  msj 
there  be  offered.  When  the  bill  has  in  this  way  become  suffi- 
ciently matured,  the  question  is  upon  its  engrossment  for  a  third 
reading;  by  which  is  meant  the  copying  of  it  in  a  fair  large  hand. 
After  engrossment,  amendments  are  rarely  offered.  A  clause  is, 
however,  sometimes  added  by  way  of  ryder.  This  is  the  stage 
where  opposition  is  usually  made.  After  the  third  reading,  the 
question  is  upon  its  final  passage.  If  it  pass,  it  is  signed  by  the 
presiding  officer,  and  transmitted  to  the  other  house,  where  it  goes 
through  a  similar  routine.  If  amendments  be  there  made,  it  is  sent 
back  for  concurrence  ;  and  in  case  of  disagreement,  committees  of 
conference  are  appointed.  When  it  has  thus  passed  both  houses, 
it  is  delivered  to  a  joint  committee  for  enrolment^  who  see  that  it  is 
correctly  copied.  It  is  then  signed  by  the  pi*esiding  officers  of  the 
two  houses.  And  in  Ohio,  the  process  ends  here  ;  for  our  governor 
has  not,  as  in  several  of  the  States,  a  veto  power.  It  only  remains, 
therefore,  to  deposit  the  enrolled  law,  thus  authenticated,  among 
the  State  archives  in  the  custody  of  the  secretary.  Out  of  abnn* 
dant  caution,  however,  our  constitution  provides  that  no  bill  shall 
contain  more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title,  (6)  and  that  no  law  shall  be  revived  or  amended,  unless  the 
new  act  contains  the  entire  act  revived,  or  the  section  amended ; 
and  the  original  section  is  thereby  repealed,  (c)    The  signing  is 

(a)  But  tliis  provision  does  not  require  every  amendment  to  a  bill  to  be  read  three 
times.     Miller  v,  Sttite,  3  Ohio  State,  475. 

{b)  \  But  this  provision  is  directory  only,  and  not  mandatory.  State  ex  rel,  v.  Co- 
vington, 29  Ohio  State,  102.  y 

(c)  Miller  v.  State,  3  Ohio  State,  475  ;  Pirn  v.  Nicholson,  6  id.  176.  It  is  held  in 
the  last-named  case  that  this  provision  is  directory  only,  and  the  superviaion  of  its 
observance  must  be  left  to  the  general  assembly,  under  what  circumstances  a  provi- 
sion in  an  net  that  it  shall  take  effect  upon  a  popular  vote  is  constitutional,  see  Ciii- 
cinnati,  &c.  R.  R.  Cu.  v.  Clinton  County,  1  Ohio  State,  77  ;  Mor;^an  v.  Monmouth  Plsnk 
R.  R.  Co.,  2  Dutcher,  99  ;  Morgan  v.  linger,  8  Clarke  (Iowa),  82  ;  Pierce  on  American 
Railroad  Law,  116-20.  A  court  cannot  act  aside  an  act  of  the  legiylature  duly  certi- 
fied and  enrolled  on  the  ground  of  fraud  or  misrepresentation  or  ini]>roper  motives  in 
those  voting  for  it.    Jersey  City,  &c.  K.  R.  Co.  v.  Jersey  City,  kc  H.  R.  Co.,  20  N.  J. 
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also  required  to  be  done  publicly,  while  the  house  is  in  session. 
And  it  is  further  provided  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  State,  in  order  to  prevent 
the  great  and  growing  evil  of  special  legislation. 

Veto  Power,  (a)  But  the  acts  of  Congress  must  pass  another 
ordeal  before  their  consummation ;  and  t£at  is  the  scrutiny  of  the 
president.  In  England,  the  king  has  an  absolute  negative  upon 
the  acts  of  parliament;  but  the  negative  of  the  president  is 
qualified.  The  bill  is  sent  to  him  for  approval.  If  he  approves  it, 
he  signs  it.  If  not,  he  sends  it  back  to  the  house  where  it  origi- 
nated, with  his  objections,  which  are  entered  upon  its  journal. 
The  bill  is  then  reconsidered ;  and  if  it  still  pass  by  two-thirds  of 
both  houses,  it  becomes  a  law,  notwithstanding  the  presidential 
veto.  The  time  given  to  the  president  for  consideration  is  ten 
days,  within  which  he  must  return  the  bill,  unless  Congress 
prevent  him  by  adjournment ;  otherwise  it  becomes  a  law  without 
his  signature.  Unfortunately,  the.  practice  is  to  put  off  important 
bills  until  within  ten  days  of  the  close  of  the  session,  and  thus  put 
it  in  the  power  of  the  president  to  give  them  an  indirect  veto  by 
mere  silence.  The  veto  power  thus  qualified,  extends  "  to  every 
order,  resolution,  or  vote,"  to  which  the  concurrence  of  the  two 
houses  is  necessary.  And  although  the  constitution  does  not  indi- 
cate the  proper  occasion  for  its  exercise,  yet  as  one  man  thereby 
sets  his  individual  opinion  against  a  majority  of  both  houses  of 
Congress,  it  was  manifestly  intended  only  for  cases  of  emergency. 
The  better  opinion  is  that  it  can  be  properly  exercised  only  on  two 
occasions :  firsts  when  the  bill,  either  from  oversight  in  framing  it 
or  from  some  contingency  not  known  at  the  time  of  its  passage 
through  Congress,  has  become  manifestly  improper  to  be  made  a 
law,  at  the  time  of  its  presentation  to  the  president ;  or,  secondly, 
when  such  an  exercise  of  power  is  necessary  to  shield  the  executive 
department  against  encroachment  by  the  legislature.  Being  anti- 
republican  in  its  character,  it  ought  not  to  be  exercised  upon 
questions  of  mere  policy,  about  which  fair  minds  may  differ ;  for 
this,  as  has  been  well  remarked,  would  be  converting  the  extreme 
medicine  of  the  constitution  into  its  daily  bread,  (i) 

Eq.  61.  Contra  in  the  caw  of  an  ordinance  of  a  municipal  corporation  affecting  pri- 
Tate  rights.    State  v.  Cincinnati  G.  L.  &  C.  Co.,  18  Ohio  Stote,  262. 

(a)  The  lirst  proposition  in  the  convention  was  for  a  council  of  revision,  to  consist 
of  the  executive  and  judiciary,  which  was  given  up  without  a  vote.  Next,  an  absolute 
veto,  whidi  was  unanimously  negatived.  Next,  a  power  of  suspending  laws,  which 
shared  the  same  fate.  The  qualified  veto,  as  it  now  stands,  was  tnen  agreed  upon  by 
a  vote  of  8  to  2.  Mad.  Pap.  783-91.  A  subsefiuent  motion  to  associate  the  judiciary 
was  lost  by  a  vote  of  S  to  8  —  id.  80$>-12.  Still  another  motion  to  the  same  effect  was 
debated  and  nentived,  S  to  4,  and  the  present  qualified  veto  agreed  to  unanimously  — 
id.  1161-71.  On  a  subsequent  day,  the  assocuition  of  the  judiciary  was  negatived, 
S  to  S,  and  three-fourths,  instead  of  two-thinls,  required  to  pass  a  law  notwithstand- 
ing the  executive  disapprobation  —  id.  1332-7.  By  a  subsequent  vote  of  6  to  4,  two- 
thirds  was  again  reinstated  —  id.  1562-65. 

(6)  A  hiiSonr  of  the  veto  power  may  be  found  in  the  Democratic  Review  for  Janu- 
ary, 1849,  by  £.  L.  Pierce.  See  also  a  histoiy  in  appendix  to  the  fourth  volume  of 
Elliot's  Debates,  p.  620. 
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§  37.  Presentment  and  Ttial  of  Impeaohmente.  (a}  This  is  a 
kind  of  judicial  proceeding,  and  forms  an  exception  to  the  general 
business  of  legislative  bodies.  Impeachment  is  the  name  given  to 
that  course  of  proceedings  by  which  "  civil  officers "  are  tried  and 
punished  for  official  misconduct.  Civil  officers  include  all  public 
functionaries,  except  military  and  naval  officers,  and  members  of 
the  legislature;  the  former  of  whom  are  punished  by  a  court- 
martial,  and  the  latter  in  the  manner  before  described.  The 
causes  of  impeachment,  as  stated  in  the  federal  constitution,  are 
**  treason,  bribery,  or  other  high  crimes  and  misdemeanors ; "  and, 
as  stated  in  our  State  constitution,  ^^  any  misdemeanor  in  office." 
The  meaning  is,  probably,  the  same  in  both ;  and  comprehends 
any  violation  of  official  duty,  whether  criminal  or  not.  The  mode 
of  proceeding,  which  is  borrowed  from  the  British  Parliament,  is 
also  the  same  under  both  constitutions.  The  impeachment  or 
charge  is  presented  by  a  majority  of  the  house  of  representatives, 
who  thus  discharged  a  function  similar  to  that  of  a  grand  jury.  It 
is  then  tried  by  the  senate  sitting  under  eath ;  of  whom  two-thirds 
must  concur  to  produce  a  conviction.  In  England,  the  judgment 
may  include  banishment,  and  even  death.  But  here,  it  can  extend 
only  to  removal  from  office,  and  future  disqualification.  If,  how- 
ever, the  offence  be  criminal,  the  party  may  be  afterwards  tried 
and  punished  by  due  course  of  law.  In  case  the  president  should 
be  impeached,  the  chief  justice  of  the  United  States  is  to  preside. 
The  reason  will  be  obvious,  if  we  remember  that  the  vice-president, 
who  usually  presides,  would  become  president  if  the  impeachment 
should  be  sustained ;  and  would  not  therefore  be  in  a  situation  to 
preside  impartially.  This  liability  to  impeachment  is,  in  theory, 
one  of  our  strong  safeguards  for  official  integrity.  In  practice, 
however,  it  has  not  vet  resulted  in  tlie  conviction  of  either  a 
federal  officer  or  an  officer  of  this  State,  though  the  experiment 
has  been  several  times  made.  (6) 

This  terminates  the  view  1  proposed  to  take  of  the.  legislative 
department  of  the  federal  and  State  governments.  The  federal 
senate  has  indeed  two  other  functions,  but  they  can  scarcely  be 
called  legislative.  One  is  to  approve  of  treaties^  which  was  de- 
scribed in  a  preceding  lecture.  The  other  is  to  approve  of  the 
appointment  of  officers  by  the  president,  which  will  be  described  in 
the  next  lecture.  I  think  you  cannot  have  failed  to  be  impressed 
with  the  striking  similarity  there  is  in  the  structure  of  the  federal 
and  State  legislatures.  The  principal  exceptions  relate  to  the 
federal  senate,  whose  organization  is  in  many  respects  peculiar. 
But  it  is  in  consequence  of  these  peculiarities  that  it  has  been 

(a)  The  convention  nt  first  resolved  that  impeachments  should  be  tried  by  the  judi- 
ciary. Mad.  Pap.  861,  1137.  When  the  trial  was  given  to  the  senate,  it  was  proposed 
to  except  the  case  of  the  president  —  id.  1528. 

{b)  A  judge  by  the  name  of  Elliot  has  recently  been  removed  by  impeachment  in 
Tjoui^iana.  1  West.  Law  Jour.  380.  The  most  remarkable  instance  of  an  im}ieach- 
ment  trial  is  that  of  President  Johnson,  which  also  failed  for  want  of  the  requisite 
majority. 
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expressly  denominated  the  ^^  sheet  anchor  "  of  the  constitution.  In 
no  other  part  of  this  wonderful  instrument  do  we  find  such  con- 
vincing proof  of  the  profound  wisdom  of  its  framers.  They  in- 
tended that  the  senate  should  be  the  balance  of  the  federal  system, 
and  they  have  made  it  so.  The  house  of  representatives,  being 
constructed  to  represent  more  directly  the  present  feelings  of  the 
people,  must  necessarily  represent  their  changing  passions  also. 
The  president,  whose  very  unity  gives  him  strength,  and  who  is 
intrusted  with  the  vast  powers  to  be  described  hereafter,  without 
some  very  efficient  check,  would  be  more  than  a  match  for  the 
other  depaiiiments.  But  the  senate,  by  a  term  of  service  three 
times  as  long  as  that  of  the  representatives,  and  half  as  long 
again  as  that  of  the  president,  by  the  necessity  of  their  concur- 
rence in  the  acts  of  the  one,  and  by  the  supervision  they  exercise 
over  the  most  important  acts  of  the  other,  are  thereby  enabled  to 
constitute  precisely  the  check  which  both  require. 


LECTURE  Vn, 

EXECUTIVE  DEPARTMENT,  (a) 

§  38.  Unity  and  Duration  of  tbe  Office.  —  In  this  lecture  I  shall 
give  an  account  of  the  executive  department  of  the  federal  and 

(a)  Thft  history  of  the  proceedings  of  the  convention,  with  respect  to  this  depart- 
ment, is  not  a  little  remarkable.  The  first  resolution  was,  that  a  national  execntive 
be  instituted,  on  which  all  were  agreed.  Mad.  Pa[).  764.  It  was  next  resolved,  6  to  4, 
that  the  temi  be  seven  years  —  id.  707.  A  proposition  to  elect  by  electors,  chosen  by  the 
people  in  districts,  was  negatived  by  a  vote  of  2  to  8,  and  election  by  Congress  was 
carried  by  a  vote  of  8  to  2  —  id.  770.  A  proposition  by  Dr.  Franklin,  that  there 
should  be  no  compensation,  did  not  pass  to  a  vote  —  id.  770-6.  A  proposition  that 
the  executive  be  removable  by  Congress,  at  the  request  of  a  majority  of  the  States,  was 
negatived,  1  to  10  ;  that  he  should  Iw  ineligible  a  8ccon<l  time,  carried  7  to  2;  and  that 
he  should  be  removable  by  impeachment,  carried  unanimously  —  id.  779.  A  proposition 
that  the  executive  should  consist  of  a  single  person,  was  carried,  7  to  3— id.  783.  The 
propositions  for  an  absolute  veto,  and  for  a  power  to  suspend  laws,  wore  each  unani- 
mously negatived,  and  the  present  qualified  veto  agreed  to,  8  to  2  —  id.  790,  791 .  A 
proposition  to  associate  the  judiciary  with  the  executive,  in  the  exercise  of  the  veto 
]iower,  was  negatived,  8  to  8  — id.  809-12.  A  proposition  that  the  State  executives 
should  electa  was  negatived  unanimously  —  id.  830.  A  proposition  that  the  people 
should  elect,  was  negatived,  1  to  9  ;  another,  that  the  election  should  be  by  electors 
apiK>inted  by  the  State  legislatures,  was  negatived,  2  to  8  ;  and  election  by  Congress 
nninimously  affirmed  — id.  1124.  Ineligibility  a  second  time  was  stricken  out,  6  to  4 
—  id.  1125.  Tenure  during  good  behavior,  was  negatived,  4  to  6,  and  seven  vears 
affirmed  by  the  same  vote  — id.  1129.  Election  by  electors  ap|X)inted  by  the  ^tate 
legislatures,  was  carried  8  to  2  — id.  1150.  A  term  of  six  years  was  adopted,  9  to 
1 — id.  11,'>2.  A  specific  appointment  of  electors,  in  the  first  instance,  was  carried, 
S  to  7  —  id.  1153  To  be  removable  by  impeachment,  was  carric»d,  8  to  2  ;  and  to 
receive  a  fixed  compensation  from  the  national  treasury,  9  to  1  —  id.  1160.  A  proposi- 
tion that  the  judiciary  should  be  associated  in  the  exercise  of  the  V^MM[er,  was 
again  negatived,  8  to  4,  and  the  present  qualified  veto  affirmed  Si^^^H^-  id. 
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State  governments.  The  organization  of  this  department  was  at- 
tended with  more  difficulty  and  contrariety  of  opinion,  tlian  any 
other  part  of  our  system.  The  general  maxim  is,  that  the  exer- 
cise of  delegated  power  should  always  require  the  concurrence  of 
more  minds  than  one.  Yet  a  calm  and  thorough  discussion,  both 
of  abstract  principles  and  the  lessons  of  history,  suggested  a  de- 
parture from  this  maxim  in  constructing  the  executive  depart- 
ment The  regular  functions  of  this  department,  being  chiefly 
ministerial,  do  not  require  the  exercise  of  deliberation  and  discre* 
tion,  to  the  same  extent  as  those  of  the  other  departments.  On 
the  contrary,  they  require  a  promptness,  decision,  and  energy  of 
action,  which  could  seldom  result  from  the  coucuri*ence  of  several 
minds ;  and  can  only  be  found  in  perfection,  when  flowing  from  a 
single  mind.  It  was  accordingly  resolved  to  vest  the  executive 
power  primarily  in  a  single  person ;  and  this  is  a  principle  of  all 
the  Amei-ican  constitutions.  Accordingly,  by  the  federal  consti- 
tution, "  the  executive  power  is  vested  in  a  president  of  the  United 
States  of  America;"  and  by  the  constitution  of  Ohio,  "the  su- 
preme executive  power  of  this  State  shall  be  vested  in  the  ffot)- 
emorr  This  word  "  supreme  "  inserted  in  the  latter,  is  implied 
in  the  former ;  since  there  are  many  subordinate  executive  oflS- 
cers,  to  be  described  hereafter.  But  a  single  executive  head  is  a 
monarchical  feature,  and  was  not  assented  to  without  much  mis- 
giving. In  the  federal  convention,  there  was  a  considerable  party 
in  favor  of  a  plural  executive ;  and  when  this  proposition  failed, 

1161-71.  Election  by  Cougrcss  was  again  reinstated,  7  to  4  —  id.  1188-90.  Terms  of 
eight,  eleven,  tit'teen,  and  twenty  years,  were  silently  negatived,  as  was  a  proposition  to 
elect  by  electors  selected  from  (.'ongress  by  lot  ;  and  a  })roiK)8ition  that  no  ))erson  should 
serve  for  nion?  than  six  in  any  twelve  yeara,  was  negatived  5  to  6  —  id.  llDl-1207.  A 
term  of  seven  years,  and  ineligibility  a  second  time,  were  reinstated,  7  to  8 —  id.  1210. 
In  this  shaiM?,  the  provisions,  relating  to  the  executive,  apfM'ar  in  the  first  draft  of  % 
constitution,  rejK^rted  Aug.  6  —  id.  12;i6,  1237.  A  proposition  by  Mr.  Mailison,  to 
as8ociat(!  the  judiciary  in  Uie  exercis<i  of  tlie  veto  power,  was  again  negatived,  8  to  8  — 
id.  1333.  The  (pialiiied  veto  was  again  attimied,  with  a  substitution  of  three-fourths, 
instead  of  two-thirds,  6  to  4  —  id.  1337.  A  T)ro}K).sition  for  a  priv)'  council,  to  consist 
of  the  presiilent  of  the  senate,  speaker  of  tlie  house,  chief-justice,  and  the  heads  of 
deiMirtiiKMits,  tlid  not  pass  to  a  vote—  id.  1398.  A  pro|)08iiion  to  elect  by  the  (leople, 
was  negatived,  2  to  9 —  id.  HIS.  A  pro[>osition  that  the  election  should  be  by  joint 
ballot  of  Congress,  was  carried,  7  to  4  —  id.  1419.  A  proiKisition  that  each  State 
should  have  one  vote,  was  nt^gatived,  5  to  0,  and  that  the  electtion  should  be  by  electorii 
chosen  by  the  i)eople  in  each  State,  was  negatived,  6  to  6  —  id.  1420,  1421.  On  the 
31st  of  August,  tlu^  whole  subject  was  referre<l  to  a  connnittee  of  one  fi-oni  each  State, 
who,  on  the  4th  of  SepteinlMT,  re|K>rted  substantially  the  scheme  adopted,  including 
for  the  first  time  the  idea  of  a  vice-president  —  id.  1486.  This  scheme  was  debated 
during  five  days  —  id.  1488-15'28.  A  proposition  to  reinstate  the  former  scheme,  wis 
negatived,  2  to  8  —  id.  1498.  A  tenn  of  four  years  was  adopted,  10  to  1  —  id.  1508. 
Election  by  electors  chosen  by  the  people  was  carried  9  to  2  —  id.  1608.  Election  by 
the  house  of  repn-sentAtives,  in  case  of  failure  by  the  electors,  was  carried,  7  to  8  —  id. 
1511.  The  f)ro|K>.sition  that  the  vice-pnisident  should  be  president  of  the  senate,  was 
carried,  8  t^  2  —  id.  If)! 8.  The  proi>o«ition  for  an  executive  council,  to  consist  of  siz 
|>ersons,  ap]K)inted  by  Congress,  was  negatived,  3  to  8  —  id.  1524.  The  qualified  reto 
of  two-thirds,  instirad  of  three-fourths,  was  reinstated,  6  to  4  —  id.  1564.  And  thus, 
within  five  days  of  the  close  of  the  convention,  after  so  many  changes,  the  executi\'e 
scheme  wnH  at  list  romph^ted.  For  a  general  view  of  thia  de])artnient,  see  the  18th 
lecture  of  Kent,  the  36th  ancl  37th  chapters  of  Story's  third  book,  and  1  Black.  Cora, 
chapters  fiom  3d  to  8th  inclusive. 
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an  effort  was  made  to  procure  an  executive  council^  whose  assent 
should  be  required  to  all' executive  measures.  There  is  manifestly 
the  same  objection  to  this  as  to  a  plural  executive ;  at  least  the 
same  in  kind,  if  not  in  degree.  Yet  such  a  council  exists  in  sev- 
eral of  the  States,  (a)  But  the  proposition  failed  in  the  federal 
convention,  and  was  not  made  in  Ohio.  Accordingly  the  presi- 
dent, with  a  few  extraordinary  exceptions,  and  our  governor,  in 
all  cases,  may  discharge  the  duties  assigned  them,  without  the 
perplexity,  delay,  or  hinderance,  which  would  result  'from  the 
necessity  of  consulting  with  other  persons. 

And  the  unittf  of  the  executive  being  thus  settled,  the  next 
question  was,  as  to  the  duration  of  the  office.  Some  of  the  most 
distinguished  members  of  the  federal  convention  were  in  favor  of 
its  continuing  during  good  behavior.  But  republican  jealousy 
treated  this  proposition  with  little  favor.  It  was  then  actually 
resolved  that  the  term  should  be  seven  yearsy  but  it  was  after- 
wards reduced  to  four ^  which  is  intermediate  between  that  of  the 
representatives  and  senators.  This  term  was  considered  long 
enough  to  give  stability  to  the  executive  administration,  and 
opportunity  to  complete  important  measures  of  policy,  and  yet 
not  so  long  as  to  make  accountability  too  remote.  When  the 
term  of  seven  years  was  contemplated,  the  president  was  to  be 
ineligible  a  eecond  time.  And  it  iias  become  a  question  of  grave 
importance,  whether  the  public  welfare  docs  not  require  a  similar 
provision  now,  in  order  to  prevent  the  first  term  from  being  taken 
up  with  schemes  to  secure  a  re-election.  This  question  was  in- 
deed discussed  in  connection  with  the  term  of  four  years,  but 
experience  has  since  imparted  new  light ;  and  probably  the  result 
of  such  a  discussion  now  would  be  different.  As  to  the  term  of 
the  State  executives,  there  is  great  diversity.  It  varies  from  one 
to  four  years.    Here  it  is  two  years. 

§  89.  Election  of  President  and  Vice-President.  —  The  next  ques- 
tion was  as  to  the  mode  of  election.  It  was  at  first  resolved  in  the 
federal  convention,  that  the  president  should  be  chosen  6y  Con- 
greiB.  But  this  resolution  was  reconsidered,  because  it  was 
thought  that  the  sense  of  the  people  could  not  be  sufficiently  ex- 
pressed in  such  a  choice,  and  also  that  there  would  be  too  much 
room  for  cabal  and  intrigue.  Should  the  choice,  then,  be  made 
by  the  State  legislatures?  Or  by  the  people  directly?  Or  by 
electors  chosen  for  that  express  purpose  ?  After  much  discussion, 
the  latter  method  was  agreed  upon,  and  there  is  scarcely  any  part 
of  the  federal  scheme  more  deserving  of  admiration.  It  avoids 
the  tumult  and  disorder  which  might  result  from  an  election 
directly  by  the  people,  and  yet  gives  the  people,  in  their  choice  of 
electors,  an  opportunity  to  express  their  views  upon  this  single 
point,  without  reference  to  other  matters;  which  would  not  be 

(a)  Bat  sach  a  cooncil  haa  no  control  over  the  approving  or  vetoing  biih  by  the 
ezacutive. 
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the  case  if  the  choice  were  made  either  bj  the  federal  or  State 
legislatures,  (a)  The  number  of  electors  for  each  State  is  the 
aggregate  of  its  federal  senators  and  representatives,  and  thus 
the  compromise  between  the  large  and  small  States  is  carried  out, 
by  giving  them  the  same  representation  in  the  electoral  colleger  as 
in  Congress.  No  qualification  is  prescribed,  except  that  of  not 
being  a  member  of  Congress,  nor  holding  any  federal  office,  which 
exception  was  necessary  to  secure  the  electors  against  improper 
influences.  For  reasons  already  sufficiently  apparent,  the  mode 
of  choosing  electors  is  left  to  the  determination  of  each  State, 
and  of  course  there  is  some  diversity,  as  by  the  legislature,  by  the 
people  in  districts,  and  by  general  ticket.  Congress  has  power  to 
determine  the  day  on  which  the  electors  shall  be  chosen,  and  the 
day  on  which  they  shall  give  their  votes ;  and  the  latter  is  required 
to  be  the  same  in  all  the  States,  in  order  to  prevent  intrigue  and 
corruption.  By  the  act  of  1792,  Congress  fixed  the  day  for  giving 
the  electoral  votes,  on  the  first  Wednesday  in  December,  and 
required  the  electors  to  be  chosen  within  thirty-four  days  preced- 
ing, but  did  not  specify  the  exact  day.  The  States,  therefore, 
have  been  allowed  to  select  di£fcrent  days.  In  Ohio,  it  is  the  fifth 
Friday  preceding  the  day  specified.  (6)  Thus  far,  the  provisions 
of  the  constitution  remain  as  they  were  originally.  But  the  sub- 
sequent proceedings  have  been  considerably  modified  by  the 
twelfth  amendment,  which  was  made  in  1804.  I  shall  first 
describe  the  present  regulations,  and  then  explain  the  points 
wherein  they  differ  from  the  former. 

On  the  day  appointed,  the  electors  meet  in  their  respective 
States,  and  vote  by  distinct  ballots,  for  president  and  vice- 
president,  one  of  whom  shall  not  be  an  inhabit-ant  of  the  same 
State  with  themselves.  A  list  of  the  votes,  duly  authenticated, 
and  addressed  to  the  president  of  the  senate,  is  transmitted  to 
the  seat  of  government,  in  the  manner  pointed  out  by  the  act  of 
1792.  The  votes  are  opened  and  counted  in  the  presence  of  both 
houses  of  Congress.  A  majority  of  all  the  electoral  votes  is 
necessary  to  a  choice,  both  of  president  and  vice-president.  It 
therefore  became  necessary  to  provide  for  the  very  probable  con- 
tingency of  a  want  of  a  majority.  In  this  event,  the  election  of 
president  devolves  upon  the  house  of  representatives,  voting  by 
States,  and  that  of  vice-president,  upon  the  senate,  voting  indi- 
vidually. In  each  case,  two-thirds  are  required  for  a  quorum, 
and  a  majority  of  the  whole  for  a  choice.  The  house  must  select 
from  the  three  highest  candidates  on  the  list,  and  the  senate  from 


vote  for  any  other  persons  as  electors  is  simply  useless. 

(h)  By  the  act  of  Congress  of  Jan.  23,  1845,  c.  1,  a  uniform  time  for  holding  elec- 
tions for  electors  of  prpsi<ient8  and  vice-presidents  in  all  the  States  was  prescribed. 
The  day  fixed  was  the  Tuesday  next  after  the  first  Monday  in  the  month  of  Norember 
of  the  year  iu  whicli  they  are  to  be  appoiuted. 
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the  two  highest.  If  the  house  fail  to  elect  a  president  before  the 
ensuing  fourth  of  March,  the  yice-president  is  to  act  as. president. 
Such  is  the  substance  of  the  twelfUi  amendment. 

The  original  method  differed  in  these  particulars.  First,  the 
electors  voted  for  two  candidates  in  one  ballot,  without  specifying 
the  office  for  which  each  was  intended.  Secmdly^  the  lughest  of 
all  the  candidates,  if  he  had  a  majority,  was  president ;  and  the 
next  highest,  vice-president.  Thirdly^  if  two  candidates  had  a 
majority  and  were  equal,  the  house  chose  between  them ;  but  if 
no  candidate  had  a  majority,  the  house  chose  from  the  five  high- 
est. FaurtMyj  there  could  be  no  vice-president  until  the  president 
was  chosen ;  and  the  senate  only  had  the  choice,  when  the  two 
next  candidates  had  an  equal  number  of  votes.  Fifthly^  there 
was  no  provision  made  in  case  of  failure  to  elect  a  president  be- 
fore the  fourth  of  March ;  and  of  course,  so  far  as  the  executive  is 
concerned,  there  must  have  been  an  interregnum.  This  calamity 
had  well  nigh  happened  in  1801,  when  the  contest  was  between 
Jefferson  and  Burr.  The  house  balloted  thirty-six  times,  and  it 
is  believed  that  nothing  but  the  fear  of  such  a  crisis  unprovided 
for,  occasioned  a  final  choice.  This  bitter  contest  is  supposed  to 
have  caused  the  twelfth  amendment.  It  will  be  observed  that  the 
present  method  greatly  diminishes  the  dignity  of  the  second  office, 
since  it  is  no  longer  placed  in  competition  with  the  first.  Whether 
this  is  compensated  by  other  advantages,  is  a  matter  of  opinion. 
There  is  still  a  case  unprovided  for,  and  that  is,  the  failure  to  elect 
either  a  president  or  vice-president  within  the  period  prescribed. 
By  the  act  of  1792,  Congress  has  indeed  provided  for  a  new  elec- 
tion in  this  event ;  but  there  is  some  doubt  whether  Congress  has 
constitutional  power  to  make  such  a  provision.  Another  difficulty 
may  arise  in  case  of  doubt  about  the  authenticity  of  the  electoral 
returns;  and  still  another,  in  case  two  out  of  the  four  highest 
candidates  for  president  should  have  an  equal  number  of  votes. 
These  contingencies,  though  by  no  means  improbable,  have  not  as 
yet  been  provided  for.  (a) 

If  now  we  turn  to  the  mode  of  electing  the  State  executives,  we 
find  almost  an  entire  contrast.  In  some  few  instances  the  gov- 
ernor is  elected  by  the  legislature,  but  generally  directly  by  the 
people.  In  Ohio,  the  time,  place,  and  manner  are  the  same  as  for 
members  of  the  legislature.  The  returns  are  made  to  the  presi- 
dent of  the  senate,  and  counted  in  the  presence  of  both  houses. 
A  plurality  only  is  required  for  a  choice,  and  in  case  of  a  tie,  the 

(a)  The  pablic  attention  was  more  forcibly  called  to  the  difficulty  in  case  of  ques- 
tion as  to  the  authenticity  of  electoral  returns  at  the  last  election  than  ever  before. 
There  were  disputes  as  to  some  of  them  ;  but  no  trouble  arose,  as  they  would  not  have 
affected  the  result.  The  mode  of  passing  on  the  question  provided  at  present,  each 
bouse  acting  separately,  is  highly  unsatisfactory.  The  whole  matter  calls  loudly  for 
some  change.  It  is  stated  that  the  senate  committee  on  privileges  and  elections  will 
report  in  favor  of  an  amendment  doing  away  with  the  electoral  college,  giving  each 
congressional  district  one  vote,  and  two  votes  to  the  State  at  large,  and  providing  that 
a  plurality  shall  elect. 

7  \ 
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cluncc  is  made  by  a  majority  of  both  houses  on  joint  ballot.  Con- 
tosted  elections  are  decided  in  like  manner.  If  a  case  can  be 
8up|H)scd,  in  which  the  assembly  would  fail  ultimately  to  make 
tho  election  devolving  on  them,  that  case  is  unprovided  for. 

The  original  scheme  of  the  convention  did  not  embrace  such  an 
oflicer  as  the  vice-president,  (a)  But  in  the  course  of  their  delib- 
orutions,  two  reasons  suggested  themselves  for  creating  this  office. 
Tho  first  was,  to  provide  a  presiding  officer  for  the  senate,  with- 
out depriving  any  State  of  its  equal  vote,  by  taking  him  from  that 
body.  Tho  second  was,  to  provide  a  suitable  person  to  supply  a 
vacancy  in  the  office  of  president.  In  presiding  over  the  senate, 
tho  vice-president  only  gives  a  casting  vote  in  case  of  a  tie,  and 
nrvcr  joins  in  their  deliberations ;  because  otherwise  one  of  the 
States  would  have  an  advantage  over  the  rest.  This  is  the  only 
iluty  annexed  to  the  office,  until  by  removal,  death,  inability,  resig- 
nation, or  failure  to  elect,  the  office  of  president  becomes  vacant. 
Then  this  office  devolves  on  tho  vice-president,  and  the  senate 
fliHst  a  president  pro  tempore.  If  from  either  of  these  causes, 
oxcept  a  failure  to  elect,  the  office  of  vice-president  also  becomes 
vacant,  Congress  has  power  to  provide  what  officer  shall  act  as 
president;  and  by  the  act  of  1792,  Congress  has  designated  first 
the  president  pro  tempore  of  the  senate,  and  next  the  speaker  of 
the  house  of  representatives.  No  further  contingency  has  been 
provided  for.  The  arrangement  in  some  of  the  States  is  similar 
to  this,  in  providing  a  lieutenant-governor^  to  fill  the  office  of  gov 
ernor  if  need  be.  In  Ohio,  the  lieutenant-governor  is  ex  officio 
prertident  of  the  senate. 

§  40.    QaallfioatioiiB,  Compensation,  Oath.     The  qualifications  for 
^resident  and  vice-president  arc  the  same.     1,  The  candidate  must 

a  "  natural  born  citizen,"  in  order  to  leave  no  room  for  foreign 
infUience  or  int<5rference.  An  exception,  however,  was  made  in 
favor  of  "  citizens  of  the  United  States,  at  the  time  of  the  adoption 
of  the  constitution,"  out  of  resjKHJt  to  those  distinguished  patriots 
from  foreign  lands,  who  had  taken  part  in  our  revolution.  2.  He 
must  be  at  least  thirty-five  years  of  age ;  by  which  time  his  judg- 
ment is  presumed  to  be  matured,  and  his  qualifications  known. 
8.  lie  must  have  been  "  fourteen  years  a  resident  within  the  United 
States,"  so  that  he  may  be  familiar  with  our  estublished  policy,  and 
his  countrymen  acquainted  with  him.  But  "resident"  is  not 
here  understood  to  mean  that  he  should  not  have  been  absent  on 
public  business,  or  even  temporarily  absent  on  a  journey.  It  only 
means  that  his  permanent  domicile  must  have  been  in  the  United 
States. 

Compensation.  (J)    The  compensation  of  the  president  is  regu- 

(a)  This  was  first  proposed  near  the  close  of  the  convention.  Mad.  Pap.  1486^ 
1616. 

(b)  When  the  question  of  compensating  the  president  first  came  np  in  the  conTen* 
lion,  Dr.  Franklin  was  in  favor  of  his  having  nothing  but  his  expenses,  and  presented 
an  elaborate  written  argument  to  that  effect  Mad.  Pap.  770.  It  was  next  resolved 
that  he  should  receive  a  fixed  compensation  out  of  the  national  treasury.    Id.  860, 1160. 
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lated  with  a  view  to  his  independence  and  integrity.  The  consti- 
tution could  not  with  prudence  fix  its  amount  absolutely,  because 
circumstances  might  require  it  to  be  changed.  But  while  it  is  left 
to  Congress  to  regulate  tibe  amount,  the  constitution  provides,  that, 
being  once  fixed,  it  shall  neither  be  increased  nor  diminished  during 
that  presidential  term ;  and  that  the  president  shall  not,  during 
that  period,  receive  any  other  emolument  from  the  United  States, 
or  from  either  of  the  States.  He  is  thus  placed  above  pecuniary 
influence,  operating  either  upon  his  hopes  or  fears.  There  is  no 
avenue  through  which  to  address  his  venality.  He  can  neither  be 
allured  nor  intimidated,  by  pecuniary  motives,  to  swerve  from  the 
line  of  his  duty.  By  the  act  of  1789,  Congress  fixed  the  salary  of 
the  president  at  twenty-five  thousand  dollars,  and  that  of  the  vice- 
president  at  five  thousand  dollars ;  and  they  have  not  since  been 
altered,  (a) 

Oath.  We  have  already  seen,  that  all  federal  and  State  func- 
tionaries are  required  to  take  an  oath  "  to  support "  the  federal 
constitution,  the  form  of  which  is  prescribed  by  the  act  of  1789. 
This  provision  would  include  the  president.  But  for  some  reason 
not  apparent,  there  is  a  special  oath  prescribed  for  him  in  the  con- 
stitution itself,  by  which  he  engages  "  to  preserve,  protect,  and  de- 
fend" the  federal  constitution.  What  difference  there  is  between 
swearing  to  support  the  constitution,  and  swearing  to  preserve, 
protect,  and  defend  it,  cannot  be  readily  perceived ;  and  probably 
none  was- intended ;  although  some  executive  parasites  have  affected 
to  find,  in  this  oath,  something  to  indicate  that  the  constitution 
intended  to  make  the  president  its  peculiar  and  paramount  guar- 
dian. The  State  constitution  requires  all  State  functionaries  to 
take  an  oath  "to  support"  both  constitutions,  but  provides  no 
special  oath  for  the  governor.  It  also  requires  "  an  oath  of  office," 
to  be  taken  before  entering  on  duty ;  that  is,  an  oath  that  the  office 
shall  be  faithfully  administered. 

§  41.  Powers  and  Dutdes  of  the  President  I  shall  consider  this 
subject  under  several  distinct  heads. 

Military  Power.  The  president  is  "  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the  sev- 
eral States,  when  called  into  the  actual  service  of  the  United  States." 
The  governor  is  commander-in-chief  of  the  army  and  navy  of  the 
State  in  time  of  war  only,  since  they  cannot  exist  in  time  of  peace  ; 
and  of  the  militia  of  the  State,  wlien  not  under  the  control  of  the 
president,  by  the  above  provision.  The  propriety  of  committing 
the  ultimate  command  of  the  armed  force  of  the  country  or  State 
to  a  single  hand,  seems  hardly  to  admit  of  dispute ;  and  the  very 
nature  of  the  power  demonstrates  it  to  be  peculiarly  an  executive 
power.  It  is  not  intended  that  the  president  or  governor  should 
necessarily  take  the  field  in  person  on  all  occasions ;  for  this  might 

(a)  By  the  act  of  March  3,  1873,  the  president's  salary  was  made  fifty  thousand 
dollars  per  annum,  and  the  vice-president's  ten  thousand  per  annum,  both  payable 
monthly. 
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interfere  with  other  duties ;  but  they  are  respectively  made  the 
sources  whence  orders  are  to  emanate.  Much  apprehension  was 
at  first  entertained,  lest  this  power  of  the  9word  might  make  the 
executive  too  strong  for  a  free  government.  But  when  we  come 
to  consider  the  power  which  the  legislature  exercises  with  respect 
to  the  army,  navy,  and  militia,  we  shall  find  that  abundant  pre- 
caution has  been  taken  to  prevent  the  executive  from  abusing  his 
share  of  ijower. 

Conmlting  Power,  (a)  The  president  and  governor  are  author- 
ized to  ^^  require  the  opinion  in  writing  of  the  principal  officer  in 
each  of  the  executive  departments,  upon  any  subject  relating  to 
the  duties  of  their  respective  offices."  This  provision  seems  to  be 
a  redundancy  ;  for  the  power  in  question  would  result  necessarily 
from  the  relation  established  between  the  chief  executive  officer, 
and  those  who  are  placed  in  subordination  to  him.  Some  of  the 
State  constitutions  further  authorize  the  executive  to  take  the 
opinion  of  the  judges  on  questions  of  law.  But  this  seems  un- 
necessary, because  there  is  a  special  law  officer  appointed  for 
this  among  other  purposes  ;  and  improper  because  the  judges  may 
be  afterwards  called  upon  to  try  the  very  questions  thus  pre- 
judged. (6) 

Pardoning  Power,  (c)  The  president  is  authorized  "  to  grant 
reprieves  and  pardons  for  offences,  except  in  cases  of  impeach- 
ment." (<i)  There  can  be  no  doubt  that  the  pardoning  power 
ought  to  exist  somewhere ;  because  criminal  justice  can  never  be 
administered  so  perfectly,  that  every  convict  shall  deserve  to  suffer 
the  full  and  exact  sentence  which  the  law  pronounces.  Where 
then  shall  this  benign  attribute  of  Government  be  lodged?  If 
there  were  no  other  objection  to  the  legislature,  it  is  not  always 
in  session ;  and  the  case  has  but  just  come  from  the  hands  of  the 
judiciary.  The  executive,  therefore,  seems  to  be  the  only  suitable 
depository.  No  doubt  this  power  should  be  exercised  with  great 
circumspection,  and  may  be  exercised  indiscreetly.  But  the  exec- 
utive is  as  likely  to  act  judiciously  as  any  other  functionary.  And 
should  the  power  be  sometimes  abused,  we  have  the  satisfaction 
of  knowing  that  the  error  must  be  on  the  side  of  mercy.  In  gen- 
eral, the  pardoning  power  may  be  exercised  before  conviction  aa 
well  as  after.  But  the  constitution  of  Ohio  expressly  confmes  it 
to  cases  after  conviction;  and  perhaps  it  is  well  that  the  case 

(a)  See  Mad.  Pap.  1522-4.  Instead  of  this,  an  ezecntive  conncil  wbb  warmly 
insisted  upon,  but  negatived  by  a  vote  of  S  to  8. 

(6)  This  provision  is  found  only  in  the  constitutions  of  Maine,  New  Hampshire^ 
and  Massachusetts. 

(c)  See  Mad.  Pap.  1433, 1587. 

(d)  By  virtue  of  this  clause,  it  has  been  hold  that  the  president  may  coramnte  a 
sentence  of  death  to  imprisonment  for  life,  and  the  condition  of  the  pardon  bein^  ac- 
cepted by  the  convicjt,  his  j)er]>etual  imprisonment  is  h-gnl.  Ex  parte  Wells,  18  How- 
ard, 307.  •{Conjn'ess  cannot  limit  this  power;  as  by  exclu<ling  the  pardoned  person 
from  rights  exercised  by  other  persons,  —  such  as  prohibiting  one  in  the  late  rebellion 
from  practising  in  the  United  States  courts  after  a  pardon.  Ex  parte  Garland,  4  WalL 
338,  880.  \ 
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should  fir^t  be  judicially  investigated,  in  order  that  the  exact  truth 
may  be  known.  In  England,  this  power  may  be  exercised  in  cases 
of  impeachment;  but  these  cases  are  properly  excepted  here, 
because  the  judgment  in  such  cases  is  confined  to  removal  from 
office  and  future  disqualification ;  and  cannot,  as  in  England, 
involve  a  criminal  punishment.  In  Ohio,  the  exercise  of  this  power 
is  guarded  by  requiring  the  governor  to  communicate  to  the  as- 
sembly each  case  of  reprieve,  commutation,  or  pardon,  with  his 
reasons  therefor. 

The  Treaty-making  Power,  (a)  This,  wo  have  seen,  is  vested 
in  the  president,  with  the  concurrence  of  two-thirds  of  the  senate ; 
and  the  States  are  prohibited  from  making  treaties.  But  enough 
has  already  been  said  upon  this  topic. 

Appointing  Power.  (6)  Tlie  president  is  empowered  "  to  nomi* 
nate,  and  by  and  with  t^e  advice  and  consent  of  the  senate,  appoint 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the 
supreme  court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which 
may  be  established  by  law :  but  Congress  may,  by  law,  vest  the 
appointment  of  such  inferior  officers  as  they  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments." Also,  ^^  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  senate,  by  granting  commissions  which  shall  ex* 
pire  at  the  end  of  their  next  session."  Also,  ^^to  commission 
all  the  officers  of  the  United  States."  In  these  provisions  the 
following  points  are  worthy  of  notice:  — 

1.  The  nomination  of  officers  is  given  to  the  president,  because 
one  person,  in  his  situation,  can  select  better  than  taiany.  But  a 
negative  is  given  to  the  senate  to  protect  this  dangerous  power 
against  abuse.  And  it  rests  with  Congress  to  determine  whether 
there  shall  be  any  ^^  inferior  officers,"  whoso  appointment  shall  not 
require  the  consent  of  the  senate.  Congress  has  hitherto  author- 
ized ^^  the  courts  of  law  "  to  appoint  no  officers  but  their  clerk  and 
reporter ;  (c)  but  has  vested  the  appointment  of  a  vast  number  of 
inferior  officers,  probably  fifty  thousand,  "  in  the  president  alone," 
and  "  in  the  heads  of  departments ; "  and  the  enormous  patronage 
thus  placed  at  the  disposal  of  the  executive,  without  any  immedi- 
ate check  against  abuse,  may  be  justly  regarded  as  the  most  serious 
cause  of  apprehension  existing  in  our  political  system.  If  cor- 
ruption shall  ever  destroy  the  glorious  fabric,  it  will  enter  through 
this  avenue. 

2.  The  executive  can  create  no  office  for  the  purpose  of  filling 
it,  because  the  constitution  requires  it  to  be  "  established  by  law." 
Ajid  as  to  the  "  filling  of  vacancies,"  the  very  term  "  vacancy " 

(a)  SeeoMfe,  (17. 

{b)  See  Had.  Pap.  1422,  1432,  1519  ;  Marbnryv.  Madison,  1  Cranch,  187. 

{e)  The  circuit  conrts  also  appointed  commissioners  to  take  bail  and  affidavits  in 
civil  canaes,  and  issue  certificates  for  the  rendition  of  fugitives  from  service.  The 
chief-joBtiee  nominated  registers  in  bankruptcy  to  be  confirmed  by  the  district  judge. 
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implies  a  pre-existing  office  to  be  without  an  incumbent.  More- 
over, it  must  have  occurred  "  during "  the  recess  of  the  senat'C. 
And  the  word  '^  happen  "  indicates  some  casualty,  as  death,  resig- 
nation, or  the  like.  It  would  seem,  therefore,  that  the  president 
cannot  create  a  vacancy  for  the  purpose  of  filling  it,  any  more 
than  an  office  ;  but  on  this  point  there  is  a  difference  of  opinion. 

3.  When  the  senate  have  consented  to  an  appointment,  it  is  held 
to  be  not  so  far  consummated,  but  that  the  president  may  refuse 
a  commission ;  for  he  still  has  room  to  change  his  mind.  But 
when  the  commission  has  actually  been  signed  by  him,  and  deliv- 
ered to  his  secretary,  the  appointment  is  final  and  complete ;  and 
the  secretary  has  no  right  to  withhold  the  great  seal,  even  by  the 
order  of  the  president,  except  where  the  officer  is  removable  at  his 
pleasure,  (a) 

4.  The  power  of  removal  is  nowhere  expressly  given  to  the 
president ;  and  yet  as  none  but  judicial  officers  hold  their  offices 
during  good  behavior,  this  power  must  reside  somewhere.  The 
general  opinion  has  been,  that  it  is  necessarily  implied  in  the 
power  of  appointment,  where  the  contrary  is  not  expressed.  But 
in  1789,  it  became  a  question,  whether  the  consent  of  the  senate 
was  necessary  to  the  removal  of  those  officers  whose  appointment 
required  their  consent.  After  a  very  elaborate  discussion  in 
Congress,  a  small  majority  affirmed  the  power  of  removal  to 
be  in  the  president  alone,  and  this  construction,  though  in  the 
opinion  of  many  erroneous,  has  ever  since  been  adopted  in  prac- 
tice, (b) 

5.  An  appointing  power  similar  to  that  of  the  president,  is 
conferred  upon  several  of  the  governors.  But  the  constitution 
of  Ohio  only  authorizes  our  governor  to  fill  vacancies  during  the 
recess  of  the  assembly,  in  those  offices  to  which  the  assembly 
have  the  appointment;  and  to  commission  officers  generally. 
There  is,  indeed,  a  clause  authorizing  the  assembly  to  confer  on 
the  governor  the  power  of  appointing  officers  not  otherwise  pro- 
fa)  See  Marbonr  v.  Madison,  1  Cranch,  137. 

(b)  i  Blake  v.  United  States,  103  U.  S.  227.  }•  The  (^nestion  whether  the  president 
has  the  power  to  remove  a  territorial  judge  has  been  raised,  but  has  not  been  decided. 
United  States  v,  Guthrie,  17  Howard,  284.  On  the  2d  of  March,  1867,  Ck>ugres8 
passed  an  act  declaring  that  all  persons  who  had  or  should  be  appointed  to  any  civil 
office,  by  and  with  the  advice  ana  consent  of  the  senate,  should  continue  to  hold  such 
office  until  his  successor  was  in  like  manner  appointed,  except  as  afterwards  provided. 
Provided,  that  cabinet  officers,  during  the  term  of  the  president  by  whom  tnej  were 
appointed,  and  for  one  month  thereafter,  should  be  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  senate.  The  act  then  proceeds  to  authorize  the  president 
during  the  recess  of  the  senate,  whenever  he  shall  think  there  is  good  cause  for  such 
action,  to  suspend  an  officer  until  the  next  meeting  of  the  senate,  and  appoint  some 
one  temporarily  to  fill  the  place.  But  the  president  must,  within  twenty  dap  after 
the  next  meeting  of  the  senate,  report  such  suspension  and  the  reasons  for  it  to  the 
senate,  and,  if  the  senate  concur  in  such  suspension,  the  president  may  then  remove 
the  officer  and  appoint  some  one  else.  If  they  refuse  to  concur,  the  suspended  officer  is 
thereby  reinstated.  The  appointment  of  any  pei-son  contrary  to  the  provisions  of  this 
act  is  declared  to  be  a  high  misdemeanor.  Tnis  bill  was  vetoed  by  tne  president-,  and 
passed  over  the  veto  bv  Congress,  and  the  violation  of  it  by  the  president  was  the  basis 
of  several  of  the  articles  in  the  late  impeachment. 
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Tided  for ;  but  with  the  single  exception  of  notaries  puhlicj  other 
provision  has  always  been  made.  So  that,  in  general  terms,  our 
governor  may  be  said  to  possess  no  appointing  power,  and  no 
patronage  whatsoever,  (a) 

Power  as  to  Legislation.    We  have  already  considered  the  veto 

{yower  (I)  of  the  president,  which  constitutes  his  chief  agency  in 
egislation ;  and  which  our  governor  does  not  possess.  But  both 
the  president  and  governor  are  connected  with  the  legislative 
department  by  other  provisions.  They  are  required,  from  time 
to  time,  to  communicate  information  respecting  the  general  oper- 
ations of  government,  and  to  recommend  for  consideration  such 
measures  as  they  shall  deem  expedient.  This  is  a  highly  appro- 
priate and  beneficial  provision.  The  executive  is  placed  on  an 
eminence  whence  he  has  opportunities  of  observing  the  errors 
and  deficiencies  in  legislation,  which  are  not  possessed  by  the 
members  of  the  legislature.  The  first  two  presidents,  after  the 
manner  of  the  English  king,  met  Congress  in  person,  and  deliv- 
ered a  speech  orally,  to  which  the  two  houses  subsequently 
responded.  But  now  the  custom,  both  of  the  federal  and  State 
executives,  is  to  send  a  written  message,  exhibiting  the  opera- 
tions of  the  government  during  the  past  year,  and  communicating 
facts  and  suggestions  to  aid  in  legislation.  The  only  remaining 
provisions  under  this  head,  are  those  which  authorize  the  presi- 
dent and  governor  to  convene  the  respective  legislatures  on  ex- 
traordinary occasions ;  and,  in  case  of  disagreement  between  the 
two  houses  respecting  the  time  of  adjournment,  to  adjourn 
them. 

Power  as  to  Foreign  Relations.  In  addition  to  the  agency  of 
the  president  in  making  treaties,  and  appointing  and  instructing 
our  foreign  ministers,  it  is  his  duty  "  to  receive  ambassadors  and 
other  public  ministers  "  from  foreign  nations.  No  representative 
from  a  foreign  power  can  act  in  that  capacity  here  until  his  cre- 
dentials have  been  examined,  and  he  has  been  ^'  recdvedy^  or 
accredited  by  the  president.  And  this  function  sometimes  be- 
comes one  of  exceeding  delicacy  and  responsibility ;  for  the 
refusal  to  receive  a  foreign  minister  is  often  deemed  a  justifiable 
cause  of  war.  In  cases,  also,  where,  by  civil  commotion,  a  nation 
is  divided  into  factions,  each  claiming  the  sovereign  power,  the 
reception  of  an  ambassador  from  one  would  indirectly  amount  tp 
a  decision  against  the  other.    But,  however  important  the  conse- 

(a)  UDder  the  constitution  of  1851,  this  paragraph  is  not  correct.  The  governor 
appointM  the  trustees  of  aU  the  State  institutions,  and  fills  vacancies  amone  the  judges 
and  some  State  officers.  But  his  patronage  is  still  insignificant.  The  legislature  can- 
not under  that  constitution  exercise  any  appointing  power,  and,  on  their  undertaking 
to  create  a  board  to  make  appointments,  the  members  of  which  board  were  designated 
in  the  act  creating  it,  this  was  lield  to  create  an  office  and  appoint  to  it,  and  therefore 
to  be  unconstitutional.  State  v.  Kennon,  7  Ohio  State,  546.  \  But  the  legislature  can 
authorize  a  court  or  other  body  or  officer  to  make  an  appointment.  State  tx  rel,  v. 
McOollister,  11  Ohio,  46 ;  Walker  v,  Cincinnati,  21  Ohio  State,  14. } 

ib)  See  aJUe,  §  36. 
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qnences  of  a  reception  or  refusal,  the  question  is  left  solely  to  the 
discretion  of  the  president.  In  fact,  with  the  single  exception 
of  the  check  which  the  senate  hold  with  respect  to  treaties,  our 
foreign  relations  are  under  the  exclusive  control  of  the  president. 

Power  of  General  Supervt9ion.  It  is  a  duty  enjoined  upon  the 
federal  and  State  executives,  ^^  to  see  that  the  laws  be  faithfully 
executed."  It  would  be  dangerous,  however,  to  treat  this  clause 
as  conferring  any  specific  power  which  they  would  not  otherwise 
possess.  It  is  rather  to  be  regarded  as  a  comprehensive  descrip- 
tion of  the  duty  of  the  executive  to  watch  with  vigilance  over  ful 
the  public  interests. 

§  42.  Subordinate  Feddral  Offloan.  In  order  to  complete  our 
view  of  the  executive  department,  it  remains  that  we  take  a  brief 
notice  of  the  subordinate  executive  officers,  first  of  the  federal, 
and  then  of  the  State  government.  To  aid  the  federal  executive 
in  the  discliarge  of  his  various  and  responsible  duties.  Congress 
has  created  six  principal  departments ;  namely,  the  State,  tr^a^- 
uri/j  war  J  navy,  interior,  and  postroffice  departments.  The  heads 
of  the  first  five  are  styled  secretaries;  and  the  last  postmaster^ 
general.  By  custom,  these  six  officers,  together  with  the  attorney^ 
general,  constitute  the  president's  cabinet,  (a)  They  are  appointed 
by  the  president,  with  the  consent  of  the  senate,  and  are  remov- 
able at  pleasure.  With  some  few  exceptions,  each  has  the  appoint- 
ment of  all  the  numerous  subordinate  officers,  clerks,  and  other 
agents,  employed  in  his  department.  But  the  scheme  is  too 
extensive  and  complicated  to  admit  of  a  minute  description.  I 
can  barely  refer  to  the  general  duties  intrusted  to  each  of  the 
departments. 

St(xte  Department.  This  was  created  in  1789.  The  chief  duties 
of  the  secretary  of  state  are  as  follows :  1.  To  keep  the  custody 
of  the  originals  of  all  treaties,  laws,  and  other  public  documents ; 
and  furnish  authentic  copies  thereof,  when  duly  required.  2.  To 
superintend  the  publication  and  distribution  of  the  laws ;  to  pro- 
cure copies  of  all  State  laws ;  and  to  prepare  and  publish  bienni- 
ally  a  register  of  the  names,  residence,  and  compensation  of  all 
the  civil,  military,  and  naval  officers  of  every  degree ;  and  of  the 
names  and  condition  of  all  public  vessels.  8.  To  keep  the  great 
seal  of  the  United  States,  and  affix  it,  with  his  signature,  to  all 
commissions  or  other  documents  requiring  it.  4.  To  superintend 
the  patent  office  ;  which  is  attached  to  this  department,  and  will 
be  referred  to  hereafter.  (J)  6.  To  conduct  the  foreign  relations 
of  the  government.  These  relations  are  either  political  or  com- 
mercial. Political  relations  with  foreign  nations  are  conducted 
through  the  agency  of  ambassadors  or  other  public  ministers ;  and 
commercial  relations  are  conducted  through  the  agency  of  consuls^ 

(a)  Each  of  the  cabinet  under  the  act  of  March  8,  1873,  receiyes  $10»000  per 
annum. 

(6)  This  duty  was  devolved  on  the  department  of  the  interior  by  the  act  of  March 
8,  1849. 
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who  are  stationed  in  all  the  principal  ports  and  cities  of  the 
world.  These  foreign  officers  are  all  appointed  by  the  president 
with  the  consent  of  the  senate;  but  receive  their  instructions 
through  the  secretary  of  state,  with  whom  they  hold  their  cor- 
respondence. They  are  all  recognized  by  the  law  of  nations, 
and  enjoy  peculiar  privileges  and  immunities  wherever  civiliza- 
tion extends.  In  like  manner,  the  agents  of  foreign  govern- 
ments stationed  here,  conduct  their  intercourse  through  the 
secretary  of  state.  So  that,  in  a  word,  the  whole  diplomacy  of 
the  country  is  conducted  by  him,  under  the  direction  of  the 
president. 

Trecuury  Department,  (a)  This  was  also  created  in  1789.  Its 
general  duty  is  to  manage  the  fiscal  operations  of  the  government. 
The  secretary  has  cognizance  of  all  matters  connected  with  the 
national  revenue  ;  he  has  the  general  supervision  of  the  custom- 
hmses  and  their  officers ;  and  the  general  landroffice^  as  we  have 
already  seen,  is  a  brancli  of  his  department,  (b)  We  shall  see 
hereafter,  that  no  money  can  be  drawn  from  the  treasury  until 
Congress  has  made  an  appropriation  for  that  purpose.  But  our 
security  against  the  waste  or  improper  use  of  the  public  money 
would  be  still  imperfect,  were  it  not  for  the  admirable  organi- 
zation of  this  department ;  which  is  so  framed  as  to  establish  the 
strictest  accountability,  and  make  the  different  officers  act  as 
checks  upon  each  other.  I  have  room  barely  to  indicate  its 
character.  1.  There  are  auditors^  whose  business  it  is  to  examine 
all  accounts  with  the  treasury,  and  certify  the  balances ;  and  for 
this  purpose,  certain  classes  of  accounts  are  assigned  to  each 
auditor.  2.  There  are  comptrollers^  whose  duty  it  is  to  revise  the 
accounts  certified  by  the  different  auditors,  make  a  record  of  the 
balances,  and  certify  them  to  the  rerjister.  3.  It  is  tlie  duty  of 
the  register  to  preserve  these  accounts  thus  certified  to  him ;  and 
also  to  keep  an  accurate  account  of  all  the  receipts  and  expendi- 
tures of  the  government.  4.  It  is  tlie  duty  of  the  treasurer  to 
receive  and  keep  the  public  money,  until  duly  ordered  to  disburse 
it ;  which  can  only  be  upon  warrants  drawn  by  the  secretary, 
countersigned  by  the  proper  comptroller  and  auditor,  and  recorded 
by  the  register.  6.  By  the  act  of  1830,  the  office  of  solicitor  of 
the  treasury  was  created,  whose  duty  it  is  to  superintend  the  liti- 
gation connected  with  this  department.  It  would  seem  as  if, 
under  this  arrangement,  it  would  be  impossible  for  embezzlement 
or  peculation  to  extend  far  without  detection.  It  is  worthy  of 
remark,  that  the  secretary  of  the  treasury  is  the  only  one  of  the 
heads  of  department  who  reports  his  proceedings  directly  to  Con- 
gress; and  to  him  they  look  for  suggestions  and  estimates  on 
which  to  base  their  appropriations. 

(a)  It  was  proposed  in  the  convention  that  Congress  should  eloct  a  treasurer  by 
joint  ballot,  but  this  was  negatived  by  a  vote  of  8  to  8.     Mad.  Pap.  1674,  1676. 

{b)  This  office  was  transferred  to  the  department  of  the  interior,  by  the  act  estab- 
lishing that  department,  of  March  8,  1849. 
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War  Department.  This  department  was  also  created  in  1789. 
The  secretary  has  the  general  superintendence  of  military  affaim. 
But  as  in  this  country  the  concerns  of  the  army  would  not  be  suf- 
ficient of  themselves  to  occupy  a  department,  our  Indian  relatiani 
are  made  a  branch  of  this  department,  (a) 

Navy  Department.  This  was  not  made  a  distinct  department 
until  1798.  It  is  much  less  extensive  in  its  operations  than  either 
of  the  preceding.  The  secretary  has  the  general  superintendence 
of  nav<U  affairSj  but  no  extra  duties. 

Interior  Department.  This  was  created  in  1849.  The  title  of 
the  act  speaks  of  it  as  the  Home  Department.  The  principal 
matters  committed  to  its  charge  are  patents,  public  lands,  Indian 
affairs,  pensions,  the  census,  mineral  lands,  public  buildings,  and 
some  matters  connected  with  the  District  of  Columbia. 

PoBtroffice  Department.  This  department,  though  coeval  with 
the  government,  derived  its  present  organization  chiefly  from  the 
act  of  1810.  Its  patronage  and  influence  are  far  more  extensive 
than  those  of  either  of  the  other  departments ;  as  will  be  obvious 
from  reflecting  upon  the  immense  number  of  postmasters  and 
mail-contractors  required  in  a  country  like  ours.  And  there  is  no 
department  of  the  government  whose  instrumentality  in  promot- 
ing the  general  happiness,  is  more  directly  felt. 

§  43.  Subordinate  State  Offlcen.  It  now  only  remains  that  I 
describe  the  subordinate  executive  officers  of  this  State.  These 
may  be  divided  into  three  classes ;  namely,  State  officerSj  county 
officers  J  and  township  officers.  Of  these  in  their  order ;  and  first. 
State  officers.  These  are  a  secretary^  treasurer^  auditor,  and  attOT' 
ney-general.  These  officers  are  all  elected  by  the  people  for  two 
years,  except  the  auditor,  whose  term  is  four  years.  The  secretary 
is  keeper  of  the  great  seal  of  the  State,  and  sealer  of  weights  and 
measures.  He  has  the  custody  of  the  public  archives,  and  is  the 
recording  officer  of  the  governor.  He  superintends  the  publica- 
tion and  distribution  of  the  laws;  and  countersigns,  seals,  and 
registers  all  commissions  and  other  documents  requiring  the  great 
seal.  The  auditor  and  treasurer  perform  the  duties  suggested  by 
their  titles.  The  auditor  examines  and  adjusts  all  accounts  with 
the  State,  and  issues  orders  for  the  amount  upon  the  treasurer, 
who  can  pay  out  no  money  without  such  order.  Each  keeps  a 
record  of  all  orders  issued  and  presented,  and  the  originals,  when 
paid,  are  filed  as  vouchers.  It  is  further  the  duty  of  the  State 
auditor  to  furnish  the  county  auditors  with  all  necessary  forms 
and  instructions  relating  to  the  revenue. 

County  Officers.  These  are,  three  commissioners^  and  auditor^ 
treasurer,  assessor,  recorder,  surveyor,  sheriff,  coroner,  and  proue^ 
cuting  attorney  (J)  all  elected  by  the  people  of  each  county.     The 


(a)  The  management  of  Indian  affairs  was  transferred  to  the  department  of  the 
interior,  by  the  act  of  March  3,  1849. 

(h)  -{To  these  must  now  be  added  in  Hamilton  County  a  county  solicitor  and  fira 


EXBOUTXVB  DBPABTMENT.  107 

county  commissioners  hold  their  offices  for  three  years ;  but  one  is 
elected  each  year.  They  may  be  regarded  as  the  county  legisla- 
tors or  managers.  They  have  the  care  of  the  county  property ; 
of  idiots  and  lunatics ;  of  roads ;  and  of  paupers.  They  establish 
and  alter  townships  and  roads,  and  fix  the  amount  of  county 
taxes.  But  an  appeal  always  lies  from  them  to  the  court  of  com- 
mon pleas.  The  auditor  and  treasurer  are  elected  biennially  ;  and 
their  duties  are  so  similar  to  those  of  the  State  auditor  and  treas- 
urer, as  to  require  no  description,  (a)  The  assessor  is  also  elected 
biennially,  (i)  His  duty  is  to  assess  the  value  of  all  taxable  prop- 
erty, and  report  to  the  auditor :  but  an  appeal  lies  from  him  to  a 
board  of  eqaalizationy  composed  of  the  commissioners,  auditor,  and 
assessor.  The  recorder  is  elected  biennially  ;  and  his  duty  is  to 
record  all  instruments  for  the  conveyance  or  incumbrance  of  real 
property  within  the  county ;  and  make  authenticated  copies  thereof 
when  required.  The  surveyor  is  elected  triennially,  and  his  duty 
is  to  make  and  record  surveys  when  required,  and  take  testimo- 
nies in  cases  of  disputed  boundaries.  The  sheriff  is  elected  bien- 
nially,  but  cannot  hold  the  office  more  than  four  years  out  of  six. 
His  duties  are  exceedingly  various.  He  is  the  executive  officer 
of  the  courts ;  a  conservator  of  the  peace  ;  and  keeper  of  the  jail. 
He  also  has  to  notify  all  county  elections,  and  make  returns  there- 
of. The  coroner  is  elected  biennially.  During  a  vacancy  in  the 
office  of  sheriff,  or  when  the  sheriff  is  interested,  the  coroner 
performs  his  duties ;  but  his  peculiar  province  is  to  hold  inquests 
over  dead  bodies,  when  there  is  reason  to  suspect  violence,  and 
procure  the  verdict  of  a  jury  upon  the  cause  of  the  death. 

Township  Officers.  These  are,  three  trustees^  a  clerh^  treasurer^ 
two  overseers  of  the  poor^  and  such  number  of  constables  as  the 
trustees  may  direct,  (e?)  These  officers  are  all  elected  annually 
by  the  people  of  each  township.  Tovmship  trustees  have  nearly  the 
same  relation  to  the  townships,  that  commissioners  have  to  the 
counties ;  that  is,  they  have  the  general  supervision  of  township 
affairs.  The  general  duties  of  the  other  officers  are  sufficiently 
indicated  by  their  official  designations. 

It  may  be  remarked  in  general,  of  all  the  officers  before  enumer- 
ated, that  their  fidelity  is  secured  in  three  ways.  Firsts  by  the 
official  oath  before  described.  Secondly^  by  an  official  bond,  when 
there  is  any  pecuniary  responsibility.  Thirdly ^  by  a  variety  of 
penalties  for  misbehavior.  There  is  also  a  general  provision  that 
they  shall  hold  their  offices  until  their  successors  are  appointed. 
This  provision  saves  much  difficulty  in  case  of  a  failure  to  elect 

memben  of  the  Board  of  Control.  The  former  attends  to  the  law  bosineaa  of  the 
county  and  of  its  offices,  and  the  latter  approve  or  disapprove  contracts  and  expendi- 
tares  and  lev3ring  of  taxes.  Also  a  board  of  three  infirmary  directors  in  counties  having 
an  infirmaiy.  )• 

(a)  The  duties  of  county  auditor  are  prescribed  in  R.  S.  §  1018  c^  aeq. 

{h)  The  assessor  is  now  elected  annually,  except  district  assessors,  who  only  assess 
real  estate,  and  are  elected  every  ten  years.     R.  S.  §  2786. 

(c)   \k\ao  an  assessor  and  supervisors  of  roads.     R.  S.  §  U48.  ^ 
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on  the  proper  day.  I  have  been  able  barely  to  allude  to  their 
variouR  duties.  But  enough  has  been  said  to  indicate  ilie  general 
character  of  our  municipal  organization ;  and  this  is  all  I  had  in 
view. 


LECTURE  Vm. 

JUDICIAL  DEPARTMENT,  (a) 

§  44.  Nature  of  this  Department.  We  have  now  reached  that 
portion  of  our  inquiries,  which  is  of  most  immediate  interest  to 
the  professional  student.  We  are  to  consider  the  organiziUian  and 
jurisdiction  of  the  judicial  department  of  the  federal  and  State 
government.  To  this  department  the  people  have  committed  the 
high  functions  of  interpreting  and  applying  the  lawls  of  the  land^ 
and  of  declaring  them  void  when  they  contravene  the  provisionB 
of  the  constitution.  To  this  department,  thus  made  to  be  pre- 
eminently the  guardian  of  the  laws,  we  resort  in  all  cases  of  doubt 

(a)  The  history  of  the  proceedings  of  the  convention  respecting  this  deputment^  b 
briefly  as  foUows  :  It  was  resolved,  without  debate,  that  a  national  judiciary  be  estab- 
Ushcd,  to  consist  of  one  supreme  tribunal,  and  of  inferior  tribunals.  Mad.  Pap.  791. 
A  tenure  duriug  good  behavior,  and  a  lixed  compensation,  not  to  be  increased  oor 
diminished,  were  also  agreed  to  without  debate  —  id.  794.  The  subject  of  inferior 
tribunals  was  loft  to  Congress,  8  to  2 — id.  800.  The  aj)|K)intment  of  judges  by  tihe 
senate  was  agreed  to  unanimously  —  id.  855.  A  proposition  that  the  ezeeunve  shonld 
appoint,  was  negatived,  2  to  6  —  id.  1134.  A  proposition  that  the  ezocntive  shcmld 
apfioint  with  consent  of  the  senate,  was  lost  by  a  tie  vote  —  id.  1135.  The  declaration 
that  the  compensation  should  not  be  increased  was  stricken  out,  6  to  2  —  id.  1186.  It 
was  at  first  proposed  that  the  jurisdiction  should  extend  to  cases  of  revenue,  impeaeli- 
ment,  and  questions  involving  the  national  peace  and  harmony — id.  860.  Gases  «f 
imueachment  were  afterwards  stricken  out,  and  cases  arising  under  the  national  laws 
added  —  id.  1137.  On  a  subsequent  debate,  appointment  by  the  president  and  senatd 
was  negatived,  3  to  6,  and  ap^tuintment  by  the  si'iiate  affirmed  by  the  same  vote — M. 
1171-5.  Such  was  the  condition  of  this  department^  as  reported  in  the  first  plan  of  a 
constitution,  except  that  there  was  a  more  specific  enumeration  of  the  coses  of  juris- 
diction —  id.  1238-9.  A  proposition  to  make  the  judges  removable  by  the  ezecntive 
on  the  application  of  Congress,  received  but  one  vote  —  id.  1487.  The  last  proposltioB 
was,  that  the  judges  should  be  appointed  by  the  president  and  senate,  which  WM 
adopted  unanimously  —  id.  1520.  For  further  information  respecting  the  judicial 
department,  see  2  Story,  Const,  chap.  38  ;  1  Kent,  Com.  lee.  14-18 ;  Sei^^nt  on 
Constitutional  Law  ;  Duuoneeau  on  Federal  Jurisdiction  ;  Conkling  on  the  Jonidietio& 
and  Practice  of  the  U.  S.  Courts  ;  3  BUck.  Com.  chup.  8-6  ;  iLitchen  on  Courts ; 
United  States  v,  Ravara,  2  Dall.  297;  Chisholm  v.  Georgia,  2  Dall.  419;  Clarke  «. 
Harwood,  3  Dall.  342 ;  Wiscart  v.  Dauchy,  3  Dall.  321  ;  Fowler  v.  Lindsey,  8  Dall. 
411  ;  Turner  r.  Bank  of  North  America,  4  Dall.  8  ;  New  York  v,  Connecticut,  4 
Dall.  1  ;  Marbury  o.  Madison,  1  Cranch,  137  ;  Clarke  v.  Bazadone,  1  Cranch,  812.^ 
United  States  v,  Moore,  3  Cranch,  159  ;  Owings  v.  Norwood,  5  Cranch,  344  ;  Darow- 
seau  V.  United  States,  6  Cranch,  307  ;  M'Intyrc  v.  Wood,  7  Cranch,  504  ;  Fairfax  «. 
Hunter,  7  Crancl),  603  ;  Martin  r.  Hunter,  1  Wheat.  304  ;  Miller  v.  Nicholls,  4 
Wheat.  81 1 ;  Cohens  v.  Virginia,  6  Wheat.  264 ;  United  States  v.  Ortega  11  Wheat 
467  ;  Williams  v.  Norris,  12  Wheat.  117  ;  Montgomery  v.  Hcmandes,  12  Wheat.  129. 
Also,  by  way  of  comparison,  the  3d,  4th,  5th,  and  6th  chapters  of  Blackstone's  third 
book. 
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or  controTersy,  as  the  final  arbiter  of  our  rights ;  and  our  lives, 
liberty,  and  property  hang  upon  its  decisions.  It  has  been  said 
that  judges  exercise  no  will  of  their  own  ;  but  merely  expound  the 
legislative  will.  This  is  theoretically  true ;  and  if  our  laws  were 
all  legislative  acts  it  might  be  true  in  point  of  fact.  But  in  the 
present  state  of  law,  as  before  described,  who  can  doubt  that  they 
exercise  a  high  and  vast  discretion  ?  Who  that  has  ever  observed 
the  course,  variety,  and  amount  of  litigation,  even  in  the  best- 
regulated  community,  will  hesitate  to  say  that  judges  exert  a  more 
immediate  influence  upon  individual  happiness,  than  any  other 
public  functionaries  ?  Legislators,  indeed,  erect  the  temples  of 
justice,  but  judges  preside  therein.  The  executive  sees  to  the 
execution  of  the  laws,  when  there  is  no  doubt  or  difficulty ;  but 
these  cases  of  doubt  and  difficulty  are  the  very  occasions  when 
judicial  interposition  is  required.  What  is  the  law  applying  to  a 
given  case  ?  Is  it  constitutional  ?  Has  it  been  violated  ?  What 
are  the  consequences  ?  These  are  the  questions  which  judges  are 
ordained  to  ajiswer,  with  reference  to  all  the  interests  which  men 
hold  dear  on  earth,  whenever  these  interests  become  the  subject 
of  controversy ;  and  in  making  up  their  decisions,  they  are  less 
limited  by  precise  and  peremptory  instructions,  than  any  other 
public  officers,  in  the  discharge  of  their  prescribed  duties.  No 
wonder,  therefore,  that  the  f ramers  of  our  government  evinced  a 
deep  solicitude  with  respect  to  the  structure  of  this  department. 
They  would  have  been  unequal  to  their  mighty  undertaking,  if 
they  had  not  been  deeply  sensible  how  much  its  ultimate  success 
must  depend  upon  a  well-constituted  judiciary.  And  yet,  while 
this  department  holds  the  happiness  of  individuals  so  much  at 
its  disposal,  and  may  thus  become  so  efficient  an  instrument  of 
good,  it  is  a  gratifying  reflection,  that  no  perversion  or  abuse  of 
ita  powers  can  ever  make  it  an  equally  efficient  instrument  of  evil. 
It  holds  neither  the  purse  nor  the  sword  of  the  community.  It 
dispenses  no  patronage.  It  makes  no  rules  but  for  individual 
cases.  Its  chief  function  is  judgment,  and  that  affects  only  the  par- 
ties in  litigation.  If,  therefore,  it  possessed  the  will  it  is  utterly 
destitute  of  the  power  to  subvert  our  liberties.  The  blow  which 
is  to  destroy  them,  if  it  come  at  all,  must  come  from  one  of  the 
other  departments.  The  judiciary  can  do  little  to  promote  such 
a  catastrophe,  but  may  do  much  to  avert  it. 

We  have  seen  that  the  want  of  a  federal  judiciary  was  one  of 
the  glaring  defects  of  the  confederation.  The  framers  of  the  con- 
stitution, therefore,  with  this  admonition  before  them,  were  unani- 
mous in  the  opinion  that  such  a  department  must  be  created.  No 
one  thought  of  leaving  the  interpretation  of  federal  powers  en- 
tirely to  the  State  tribunals.  There  were  some,  however,  who 
thought  that  it  would  be  sufficient  to  provide  one  supreme  federal 
tribunal,  as  a  court  of  ultimate  resort,  and  leave  the  rest  to  the 
States ;  but  this  number  was  small.  The  weight  of  opinion  was 
greatly  in  favor  of  providing  also  for  inferior  federal  courts,  and 
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thus  forming  a  complete  federal  judiciary.  Again,  tliero  were 
some  in  favor  of  imitating  the  structure  of  the  Ehiglish  judiciary, 
as  several  of  the  States  have  done,  by  making  the  senate  the  court 
of  final  jurisdiction.  But  this  opinion,  also,  yielded  to  the  great 
maxim,  that  power,  in  order  to  be  safe,  must  be  divided  among 
distinct  departments.  And  the  constitution  accordingly  declares, 
that "  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish ; "  and  in  another 
place,  that  "  the  Congress  shall  have  power  to  constitute  tribunals 
inferior  to  the  supreme  court."  (a)  This  last  provision  is,  of 
course,  a  ])lcona8m,  and  the  most  striking  one  in  the  constitution. 
It  may  now  appear  strange  that  this  language  of  the  constitution 
should  ever  have  been  supposed  to  leave  it  optional  with  Congress, 
to  provide  for  a  supreme  and  inferior  courts  or  not.  But  this  was 
once  a  question  of  much  s{)ecuIation ;  though  it  does  not  appear 
that  Congress  has  ever  regarded  the  provision  otherwise  tlian  as 
strictly  imperative.  A  question  of  more  doubt  has  been,  whether 
Conjrress  is  hereby  required  to  vest  the  whole  judicial  power  of 
the  United  States  in  the  federal  courts;  or  has  an  option  to  confer 
some  portions  of  it  upon  the  State  courts.  But  it  has  been  de- 
cided, that  all  the  jurisdiction  contemplated  by  the  constitution 
must  be  vested  in  courts  constituted  by  Congress.  If  the  State 
courts  have  a  concurrent  jurisdiction  in  certain  cases,  it  is  because 
Ihey  possessed  such  jurisdiction  originally,  and  the  federal  consti* 
tution  did  not  take  it  away.  They  cannot  derive  it  from  any  grant 
of  Congress,  because  the  constitution  does  not  authorize  Congress 
to  confer  it.  (J)  The  result  then  is,  that  there  must  be  one,  and 
only  one,  supreme  federal  court ;  that  the  number  and  nature  of 
the  inferior  courts  are  left  to  the  discretion  of  Congress  ;  and  that, 
among  these  courts,  all  federal  jurisdiction  must  be  distributed. 
In  this  way  has  the  constitution  redeemed  the  pledge  given  in  its 
preamble,  "  to  establish  justice." 

§  45.    Organization  of  the  Federal  Courts.     The  organization  of 

the  federal  courts,  pursuant  to  the  foregoing  provisions,  is  as  fol- 

{a)  The  convention  at  first  resolved  that  there  should  be  one  supreme,  and  inferior 
tribunals  ;  but  afterwards  left  the  matter  of  inferior  tribunals  to  Congress.  Mad.  Flap. 
701,  800. 

(ft)  Martin  v.  Hunter,  1  Wheat.  304  ;  Prijjg  v.  Commonwealth  of  Penn.,  16  Peters, 
fi.ll).  Si;e  Moore  v.  People  of  Illinois,  14  How.  13.  Nor  can  any  State  legislature 
fonfer  jurisdiction  upon  courts  of  the  United  States.  Greeley  v.  Townseud,  25 
Cn\.  004  ;  Payne  v.  Hook,  7  Wall.  425.  But  whenever  a  general  rule  as  to  property, 
or  peraoniil  rights,  or  iujurit's  to  cither,  is  establisht'd  by  State  legislation,  its  enforoe- 
nient  by  a  fc<loral  court  in  a  case  lietwern  projKT  i>arties  is  a  matter  of  course  ;  and 
the  juristliction  of  the  court  in  such  case  cannot  be  |)n)liil)ited  by  the  State  legislature. 
S«)  iield  in  a  case  giving  an  action  to  the  representatives  of  a  man  killed  by  negligence, 
and  requirin«;  the  action  to  l>e  hrouglit  in  the  State  courts.  Railway  Co.  r.  Whitton, 
13  Willi.  270.  WliPTi  a  State  law  giv(»a  a  right,  a  I'^nited  States  court  in  a  proper 
rase  will  give  it  effect.  Ex  parte  McNiel,  13  Wall.  230.  When  a  State  has  created 
a  cori>oration,  it  cannot  by  any  provision  in  its  charter  pn-vent  its  being  sued  in  the 
courts  of  the  United  States,  by  a  citizen  of  another  State.  Cowles  v.  Mercer  Co.,  9 
Wall.  118. 
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lows :  Besides  the  supreme  court,  Congress  has  created  two  infe- 
rior courts,  denominated  circuit  and  district  courts.  But  for  these 
three  grades  of  courts,  there  are  but  two  grades  of  judges ;  namely, 
supreme  and  district  judges,  (a)  The  supreme  court  consists  of  nine 
supreme  judges  ;  namely,  one  chief  justice^  and  eight  associate  jus- 
tices, (h)  This  court  holds  one  session,  annually,  at  the  seat  of  gov- 
ernment. For  the  purpose  of  organizing  the  inferior  courts,  the 
United  States  are  parcelled  off  into  districts  and  circuits.  Each 
State  forms  at  least  one  district,  and  sometimes  more.  For  each 
of  these  districts,  there  is  a  district  court,  consisting  of  a  single 
district  judge,  and  held  at  least  twice  a  year.  Several  of  these 
districts  constitute  one  circuit ;  for  which  there  is  a  circuit  court, 
held  twice  a  year,  in  each  district  of  the  circuit,  and  composed  of 
one  supreme  judge  and  the  district  judge.  Thus,  the  circuit  court 
holds  an  intermediate  rank  between  the  supreme  and  district  courts. 
It  was  originally  doubted,  and  not  without  reason,  whether  the 
supreme  judges  could  constitutionally  sit  on  the  circuits  at  all ; 
and  perhaps  i^  may  become  expedient  to  act  upon  this  doubt,  and 
create  a  distinct  set  of  circuit  judges. 

§  46.  Organisation  of  the  State  Courts.  Here  there  is  much  di- 
versity. In  this  State,  the  plan  is  similar  to  that  of  the  federal 
courts.  For  three  grades  of  courts  there  are  but  two  grades  of 
judges.  The  supreme  court  consists  of  Ave  judges,  who  hold  at 
least  one  session,  annually,  at  the  seat  of  government.  For  the 
purpose  of  organizing  the  other  courts,  the  State  is  divided  into 
common  pleas  districts^  in  each  of  which  there  are  three  common 
pleas  judges.  The  district  court  for  each  district  is  held  by  one 
supreme  judge,  and  the  three  common  pleas  judges.  (<?)  In  each 
county  there  is  held  a  common  pleas  court  by  one  of  the  common 
pleas  judges,  and  each  may  be  holding  a  court  at  the  same  time. 
There  is  next  a  probate  court  for  each  county,  held  by  a  single 
judge ;  and,  lastly,  courts  of  justices  of  the  peace  for  each  township. 

§  47.  Appointment,  Tenure,  Compensation.  The  mode  of  appoint- 
ment of  judges  is  the  next  subject  of  inquiry.     The  federal  conven- 

(a)  By  the  act  of  April  10,  1869,  nine  circuit  judges  were  created  with  a  salary  of 
95000  per  annum,  and  the  judges  of  the  supreme  court  were  required  to  hold  court  in 
each  district  in  their  circuit  only  once  in  two  years. 

(h)  By  the  act  of  March  3,  1863,  another  usAociate  justice  was  added,  making  nine 
aflBociate  justices.  But  by  the  act  of  July  3,  1866,  no  vacancy  in  the  office  of  associate 
jufltlce  is  to  be  filled  until  the  number  of  associate  justices  is  reduced  to  six.  The 
•apreme  court  is  thereafter  to  consist  of  the  chief  justice  and  six  associate  justices,  any 
four  of  whom  shall  be  a  quonim.  One  term  is  to  be  held  annually  at  the  seat  of 
goyemment,  and  such  adjourned  or  special  terms  as  may  be  necessaiy.  By  the  act  of 
April  10,  1869,  the  court  was  restored  to  its  original  number  of  one  chief  justice  and 
eight  associate  justices,  of  whom  six  were  to  form  a  <iuorum. 

(c)  -{By  an  amendment  of  Art.  IV.  sees.  1,  2,  ana  6  of  the  Constitution  adopted  in 
1883  the  legislature  may  increase  the  number  of  supreme  judges,  and  lengthen  the 
term,  and  may  authorize  the  court  to  organize  itself  in  divisions.  The  district  courts 
we  also  abolished  and  circuit  couits  sul)stituted.  Pursuant  to  this  amendment  the 
legulature  in  1884  divided  the  State  into  seven  circuits,  in  each  of  which  three  circuit 
Jodges  were  elected,  with  terms  of  six  years,  and  a  salary  of  $4000  ;  and  every  two 
yean  one  circuit  judge's  term  in  each  circuit  expires  ana  a  successor  is  elected.  A 
drcnit  judge  can  sit  in  circuits  other  than  his  own. }- 
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tion  at  first  resolved  that  the  supreme  judges  should  be  appointed 
by  the  senate,  without  the  nomination  of  the  president,  (a)  But, 
as  we  have  already  seen,  the  constitution  was  ultimately  so  framed 
as  to  require  them  to  be  appointed  by  the  president  and  senate. 
Congress  has  also  required  the  inferior  judges  to  be  appointed  in 
the  same  way.  The  excellence  of  this  mode  of  appointment  has 
been  sufficiently  dwelt  upon.  But  if  further  illustration  were 
wanted,  it  might  be  found  in  the  contrast  which  our  State  consti- 
tution furnishes.  Formerly,  all  our  judges  were  elected  by  joint 
ballot  of  both  houses  of  assembly,  and  our  justices  of  the  peace, 
by  the  people  of  each  township.  By  the  new  constitution,  all  the 
judges  are  elected  by  the  people.  That  the  federal  method  is  pref- 
erable, seems  hardly  to  admit  of  doubt.  One  man  can  select  better 
than  many ;  and  where  there  is  a  negative  given  to  another  body 
of  men,  there  can  be  little  danger  of  improper  appointments. 

Tenure  of  Office.  (6)  The  tenure  of  judicial  office  comes  next  in 
order.  We  have  seen,  that  a  salutary  republican  jealousy  has  lim- 
ited the  legislative  and  executive  functionaries  to  short  and  fixed 
terms  of  service.  But  various  reasons  seem  to  justify  a  departure 
from  this  policy,  in  relation  to  judicial  officers.  Firsts  no  danger 
is  to  be  apprehended  from  a  long  term,  because  judicial  power, 
from  its  nature,  cannot  enslave  the  people.  Secondly^  a  proper  dis- 
charge of  judicial  duty  requires  vast  learning  and  experience,  which 
a  short  term  of  service  would  furnish  neither  an  adequate  motive 
nor  opportunity  for  acquiring.  And  thirdly ^  integrity,  firmness, 
and  independence,  so  indispensable  to  a  well-organized  judiciary, 
can  only  be  secured  by  an  independent  tenure  of  office.  Accord- 
ingly, in  imitation  of  the  best  governments  in  Europe,  and  the  best 
of  our  State  constitutions,  the  federal  constitution  declares  that 
"  the  judges  both  of  the  supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior."  The  consequence  is,  that  they 
are  removable  only  by  impeachment.  They  are  thus  placed  be- 
yond the  reach  of  fear  or  favor,  and  have  nothing  to  consult  but 
the  monitor  within.  The  waves  of  popular  commotion  cannot 
reach  them ;  and  they  have  no  occasion  to  court  the  good  will  of 

(a)  The  first  proposition  was  that  Congress  should  appoint  the  judges,  wliich  was 
negatived  by  a  vote  of  9  to  2.  Then,  that  the  senate  should  appoint,  which  passed 
unanimously.  Dr.  Franklin  mentioned  the  Scotch  mode  of  a  nomination  by  the  bar, 
who  would  be  sure  to  select  the  best  lawyer  to  get  him  out  of  the  way.  Mad.  Pap. 
792,  855.  Then,  that  the  executive  should  ajipoint  them,  which  was  negatived,  2  to 
6  —  id.  1131-4.  Then,  that  the  executive  should  api)oint  them  with  the  consent  of  th«^ 
senate,  which  was  lost  by  a  tie  vote  —  id.  1135.  A  subsequent  proposition  to  the 
same  effect  was  delxited,  and  negatived,  8  to  6,  and  appointment  by  the  senate  aflfirmed, 
6  to  3  —  id.  1171-5.  But  ultimately,  appointment  by  the  president  and  senate  was 
carried  unanimously  —  id.  1520. 

{h)  There  secerns  to  have  been  no  diversity  of  opinion  in  the  convention  upon  this 
subject.  Mad.  Pap.  794.  A  proposition  that  judges  should  ))e  removable  by  the 
presiilent,  on  the  application  ot  Congress,  received  but  one  vote  —  id,  1 486.  By  the 
act  of  April  10,  1869,  any  judge  over  seventy  having  held  his  commission  at  least  ten 
years  may  resign,  and  still  receive  his  salar}'  for  the  term  of  his  natural  life.  By  the 
act  of  March,  1873,  the  salary  of  the  chief  justice  was  made  $10,500  per  annum,  and 
of  each  of  the  associate  justices  f  10,000  per  annum. 
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the  other  departments.  From  the  secure  elevation  on  which  they 
are  thus  placed,  all  disturbing  influences  being  removed,  they  are 
left  to  the  calm  and  fearless  exercise  of  unbiassed  judgments ;  (a) 
and  there  is  a  life  before  them  in  which  to  perfect  themselves  for 
duty.  But  here  again  our  State  constitution  offers  a  contrast.  Our 
judges  are  elected  for  only  five  years,  and  our  justices  of  the  peace 
for  only  three.  And  is  it  probable,  with  such  a  tenure  of  oflice, ' 
that  they  will  be  as  independent,  or  as  well  qualified,  as  with  the 
tenure  of  good  behavior  ?  There  can  be  but  one  answer ;  and  yet, 
when  we  look  to  some  of  our  sister  States,  we  have  reason  to  be 
thankful  that  wo  have  not  annual  elections.  There  is  a  provision 
in  some  of  the  State  constitutions,  making  judges  removable  on 
the  address  of  both  branches  of  the  legislature.  And  such  a  prop- 
osition was  made  with  respect  to  the  federal  judges,  but  the  con- 
vention wisely  rejected  it. 

Compensation.  The  next  topic  is  the  compensation  of  judges. 
This  should  be  so  large  as  to  secure  the  best  abilities ;  and  so  reg- 
ulated as  to  co-operate  with  the  other  provisions,  in  rendering  the 
judges  independent.  Accordingly,  the  federal  constitution  provides 
that  the  judges  "  shall,  at  stated  times,  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  continu- 
ance in  office."  It  may,  however,  be  increased^  since  this  is  not 
prohibited.  (6)  This  provision  wisely  proceeds  upon  the  maxim, 
that  the  power  over  one's  subsistence,  is  a  power  over  his  will ;  and 
that  the  power  to  diminish  it,  is  much  more  efficient  to  subdue  his 
will,  than  the  power  to  increase  it.  Accordingly,  the  judicial  sala- 
ries are  so  regulated,  that  while  they  may  be  prospectively  altered 
from  time  to  time,  as  circumstances  may  require,  yet  no  judge 
can  be  required  to  receive  a  less  salary  than  that  with  which 
he  went  into  office.  And  by  our  State  constitution  the  salary  can 
neither  be  increased  nor  diminished  during  the  term  of  service. 

§  48.  Subordinate  Officers  of  Courts,  (c?)  To  complete  our 
view  of  the  organization  of  courts,  it  remains  that  I  speak  briefly 
of  the  subordinate  officers.  These  are,  the  recording  officer^  the 
executive  officer^  and  the  managers  of  causes.  Of  these,  in  their 
order. 

Recording  Officer.  This  officer  is  usually  styled  clerk,  but  some- 
times prothonotary.  His  regular  duties  are,  to  keep  a  record  of  all 
judicial  proceedings;  to  keep  the  seal  of  the  court,  and  affix  it  to 
all  papers  requiring  it ;  and  to  issue  all  writs  proceeding  from  the 

[a)  A  judge  of  a  court  of  general  jurisdiction  is  not  liable  to  a  judicial  action 
for  his  judicial  acts,  even  when  they  are  in  excess  of  his  junsdiction,  and  alleged 
to  have  oeen  done  maliciously  or  corruptly.  It  is  only  a  clear  absence  of  all  jurisdic- 
tioo  over  the  subject,  which  would  render  the  act  a  usurpation  of  authority,  that  can 
render  him  liable.  For  such  act,  no  excuse  is  permissible.  Bradley  v.  Fisher,  13 
Wall.  335,  352.  \  See  Article  on  Liability  of  Officers  acting  in  a  Judicial  Capacity, 
16  Am.  Law  Rev.  427,  491.  \ 

{b)  At  first,  tbe  convention  resolved  that  it  should  neither  be  increased  nor  dimin- 
ished. Mad.  Pap.  794.  Afterwards,  the  prohibition  to  increase  was  stricken  out» 
6  to  2— id.  1136,  1437. 

(<;)  1  Kent,  Com.  306-9. 
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court.  The  supreme  federal  court  and  the  district  court  have  the 
appointment  of  their  respective  clerks ;  and  the  clerk  of  tlic  dis- 
trict court  is  also  clerk  of  the  circuit  court  for  that  district. 
These  clerks  are  appointed  for  no  definite  period,  and  are,  of 
course,  removable  at  pleasure.  Our  State  courts,  likewise,  form- 
erly appointed  their  respective  clerks  for  each  county,  who  held 
their  offices  for  seven  years,  unless  removed  for  misbehavior.  But 
now  there  is  a  clerk  elected  for  three  years  in  each  county,  who  is 
clerk  of  all  the  courts  held  in  the  county,  except  the  probate  court 
and  courts  of  justices  of  the  peace.  His  compensation  is  derived 
from  fees. 

Executive  Officer,  (a)  The  ezecuttve  officer  is  variously  styled 
marshal^  iheriff^  or  constable^  according  to  the  court  in  which  he 
officiates.  The  executive  officer  of  the  federal  courts  is  a  marshal, 
who  is  appointed  for  each  district,  by  the  president  and  senate,  for 
the  term  of  four  years,  but  removable  at  pleasure  by  the  president. 
The  executive  officer  of  the  State  courts  is  the  sherifiF,  who  is 
elected  biennially  by  the  people  of  each  county,  as  before  described. 
The  executive  officer  of  the  courts  of  justices  of  the  peace  is  the 
constable,  who  is  elected  annually  by  the  people  of  each  township, 
as  before  described.  The  various  duties  of  these  officers  are  mi- 
nutely defined  by  law,  and  will  be  often  referred  to  hereafter.  It 
is  sufficient  here  to  say,  that  all  writs,  orders,  judgments,  and  de- 
crees of  their  respective  courts,  are  by  them  carried  into  execution. 
Their  compensation  is  derived  from  fees,  and  they  are  under  bonds 
for  fidelity. 

Attomeyn.  (li)  Although  parties  are  permitted  to  manage  their 
own  causes,  if  they  so  wish,  yet  the  successful  conducting  of  liti- 
gation involves  so  much  formality  and  technicality,  as  generally  to 
require  a  set  of  men  educated  for  that  express  purpose.  In  Eng- 
land, these  men  arc  variously  styled  attorneys^  solicitorsy  (idvocates^ 
counsellors^  barristers^  and  sergeants^  according  to  their  rank  and 
duties.  But  in  this  country,  we  have  but  the  two  classes,  attameyt 
and  counsellors.  In  the  admiralty  courts  they  are  styled  proctors 
and  advocates.  These  classes  are  recognized  in  the  supreme  fed- 
eral court,  and  in  some  of  the  State  courts ;  but  not  in  the  inferior 
federal  courts,  nor  in  the  courts  of  this  State.  Where  the  distinction 
between  attorneys  and  counsellors  prevails,  it  consists  principally 
in  this :  that  attorneys  do  all  things  necessary  to  prepare  causes  for 
hearing,  and  counsellors  conduct  them  at  the  hearing.  The  requi- 
sites for  admission  at  the  bar  are  prescribed  by  law.  In  order  to 
practise  in  the  supreme  federal  court,  as  attorney  or  counsellor, 
one  must  have  })ractised  three  years  in  the  highest  court  of  the 
State  to  which  he  belongs.  The  inferior  federal  courts  merely 
require  a  previous  admission  to  the  State  courts.  The  requisites 
for  admission  to  the  State  courts  vary  materially  in  the  different 

(a)  1  Black.  Com.  339 ;  1  Kent,  Com.  309  ;  Gwynne  on  Sheriffs ;  Murfree  on 
Bheriffii. 

(6)  See  3  Black.  Com.  25  ;  1  Kent,  Com.  300. 
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States.  In  Ohio  they  are  as  follows :  The  applicant  must  be  of  age, 
a  citizen  of  the  United  States,  and  of  good  moral  character ;  he 
must  regularly  have  studied  law  somewhere  for  two  years ;  and 
must  have  resided  one  year  within  the  State.  There  is  an  exception, 
however,  to  this  last  requisition,  when  the  applicant  has  been  in 
practice  two  years  in  another  State.  These  requisites  may  be 
evinced  by  the  certificate  of  some  attorney  in  the  State ;  and  they 
entitle  the  applicant  to  an  examination.  This  is  conducted  either 
by  two  judges  of  the  supreme  court,  or  by  a  committee  of  the  bar 
appointed  by  them.  If  the  applicant  be  found  qualified,  the  oath 
of  office  is  administered,  and  his  admission  recorded.  He  is  there- 
by authorized  to  act  both  as  attorney  and  counsellor  at  law,  and 
solicitor  in  chancery,  in  all  the  State  courts,  (a)  The  only  excep- 
tion to  the  necessity  of  being  thus  admitted,  is  that  of  attorneys 
resident  in  other  States,  which  permit  our  attorneys  to  practise  in 
their  courts.  Attorneys  are  regarded  as  officers  of  court,  acting 
under  the  supervision  of  the  judges,  who  have  authority  upon  good 
cause,  to  suspend  them  from  practice.  (6)  They  are  not  required 
to  produce  a  special  authority  from  their  clients,  it  being  always 
presumed  until  the  contrary  appears,  (tf)     They  are  responsible 

(a)  By  R.  S.  §  561,  students  of  incorporated  law  colleges  of  Ohio,  whose  qualifica- 
tions have  been  certified  to  by  a  committee  of  attorneys  appointed  by  the  district  court, 
and  examining  such  students  at  the  commencement  exercises  of  such  college,  may  be 
admitted  without  further  examination. 

(6)  If  an  attorney  has  applied  to  bis  own  use  money  collected  for  his  client,  it  is 
^^ood  cause  to  suspend  him  from  practice.  State  v.  Hand,  9  Ohio,  42.  "{So  is  threaten- 
ing a  judge  out  of  court  for  his  action  in  court.  Bradley  v.  Fisher,  18  Wall.  335  ; 
People  V.  Green,  4  Colorado,  478  ;  8.  c.  7  id.  237.  So  is  participating  in  a  lynching 
or  not.  Ex  parte  Wall,  107  U.  S.  265.  J-  The  court  will  not  act  upon  charges  made 
against  an  attorney,  unless  they  be  under  oath.  Ex  parte  Burr,  9  Wheat.  529.  That 
an  attorney  has  been  stricken  from  the  rolls  of  one  court  for  a  contempt,  is  not  a  suffi- 
cient reason  for  excluding  him  from  another  conrt.  Ex  parte  Tillinghast,  4  Peters, 
108.  Courts  determine  the  qualifications  of  attorneys  and  the  causes  for  their  removal, 
except  as  limited  by  statute.  Ex  parte  Secoml>e,  19  How.  9.  An  attorney  is  bound  to 
disclose  to  hb  client  if  he  have  any  adverse  interest.     Williams  v.  Reed,  3  Ma.son,  405. 

(c)  An  attorney  does  not  require  a  written  appointment  from  his  client  as  authority 
to  appear  for  him.  Oabom  v.  Bank  U.  S.,  9  Wheat  738  ;  Pillsbnry  v.  Dugan,  9  Ohio, 
117  ;  Hirshfield  v.  Landman,  3  E.  D.  Smith,  208.  But  see  King  of  Spain  v.  Oliver, 
2  Wash.  C.  C.  R.  429.  In  general,  the  act  of  an  attoniey  in  court  binds  his  client. 
Treasurer  of  Champaign  v.  Norton,  1  Ohio,  270.  Otherwise,  if  he  appeared  without 
authority.  Critchfield  v.  Porter,  3  Ohio,  518.  -{Secession  of  the  client's  State,  and  a 
state  of  war,  terminates  the  right  of  the  attorney  in  a  loyal  state  to  enter  an  api)ear.ince 
or  to  act  for  the  client.  Penny  wit  v.  Foote,  27  Ohio  State,  600.  }•  Appearance  by  attor- 
ney supersedes  the  necessity  of  process  ;  but  if  an  attorney  appear  without  authority, 
he  is  answerable  in  damages.  Field  v.  Gibbs,  1  Peters  C.  0.  K.  155,  455.  If  an  at- 
torney improperly  sue  out  process,  he  may  be  ordered  to  pay  costs.  Kerr  v.  Bank 
of  Chillicothe,  Wright,  737.  An  attoniey,  as  such,  has  no  authority  to  make  a  com- 
promise for  his  client.  Holker  v.  Parker,  7  Cranch,  436  ;  Mayor  v.  Foulkrod,  4  Wash. 
O.  C.  B.  511  -{Whipple  v.  Whitman,  13  R.  I.  512  ;  North  Whitehall  v.  Keller,  100 
Penn.  St.  1 05  ;  Robinson  v.  Murphy,  69  Ala.  543  }• .  His  authority  does  not  cease  with 
recovering  judgment.  Langdon  v.  Castleton,  30  Vt.  285  :  McDonald  v.  Todd,  1  Grant 
(Penn.),  17.  He  may  issue  execution,  though  he  cannot  discharge  it  without  satis- 
ikction.  Union  Bank  v.  Geary,  5  Peters,  99  ;  Envin  v.  Blake,  8  Peteia,  18.  Nor  can  he 
receive  the  notes  of  third  persons  in  discharge  of  it,  or  in  payment  of  a  debt,  without 
special  authority.  Jones  v.  Ranson,  3  Ind.  327  ;  Jeter  v.  Haviland,  27  Mo.  252.  Nor 
sell  the  judgment.  Campbell's  Appeal,  29  Penn.  State,  401.  Nor  release  nor  postpone 
the  lien  on  lands  acquired  by  it.  Wilson  v.  Jennings,  3  Ohio  State,  528.  •{An  attor- 
ney employed  to  collect  a  note  is  not  authorizeil  to  agree  for  the  sale  of  chattels  secor- 
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for  reasonable  diligence  and  skill,  (a)  and  are  generally,  thoogh 
not  always,  permitted  to  regulate  tlieir  own  charges,  (i)  To  in- 
sure the  utmost  confidence  and  unreserve  on  the  part  of  Uieir 
clients,  in  giving  them  the  necessary  information,  attorneys  are 
excused  from  testifying  in  court,  as  to  anything  professionally 
confided  to  them,  (c) 

Government  Attorneys.  In  all  criminal  proceedings,  government 
is  a  party  to  the  prosecution ;  and  not  unf requently  in  civil  pro- 
ceedings. Hence  the  necessity  of  a  special  law  officer  to  attend  to 
its  interests.  The  attorney-general  of  the  United  States  is  the  regu- 
lar law  adviser  of  the  president  and  heads  of  departments,  and  hsA 
the  management  of  all  causes  in  the  supreme  court,  in  which  the 
federal  government  is  concerned.  There  is,  likewise,  a  district- 
attorney  for  each  district,  to  attend  to  causes  in  the  circuit  and  dis- 
trict courts.  These  officers  are  appointed  by  the  president  and 
senate.  A  similar  arrangement  exists  in  most  of  the  States.  In 
Ohio,  there  is  an  attorney-general  for  the  State,  and  prosecuting 
attorneys  for  each  county,  whose  duty  it  is  to  conduct  all  criminal 
proceedings,  and  all  civil  suits,  in  which  the  State  is  interested. 
These  officers  are  elected  by  the  people,  (d) 

ing  it.  Beard  v.  Westorman,  32  Ohio  State,  29,  82.  Nor  to  release  a  snrotj.  StoU 
V.  Sheldon,  13  Nebraska,  207.  J- 

(a)  The  retainer  of  an  attorney  does  no,t  imply  an  undertaking  to  recover  a  jndig- 
ment,  but  only  to  use  the  diligence  in  the  ordinary  course.  Gallaher  v,  Thompson,  Wriehtt 
46C.  Ho  is  liable  for  negligence  and  want  of  reasonable  skill.  Goodman  v.  Walker^ 
30  Ala.  482  ;  Wilson  r.  CofKn,  2  Gush.  316  ;  Parker  v.  Rolls,  28  £ng.  L.  &  Eq.  424. 

{h)  If  there  be  no  special  agreement  for  a  fee,  the  attorney  may  recover  the  usual 
compensation.  Ghristy  v.  Douglas,  Wright,  485.  An  attorney's  fees  are  not  included 
in  tne  term  costs.  McDouald  v.  Page,  Wright,  121.  An  attorney  may  contract  to 
receive  part  of  the  property  recovered  as  a  contingent  com]>eMsation  ;  but  a  stipulaticn 
that  no  compromise  shall  be  made  without  his  consent,  is  illegal  and  void.  Key  v. 
Vatticr,  1  Ohio,  132  ;  -{ Weakly  r.  Ilall,  1 3  id.  1 67.  Ami  a  contract  by  which  the  client 
resigns  all  control  of  the  claim,  and  is  not  to  be  liable  for  costs,  is  champertous  and 
void.  Stewart  v,  Welch,  41  Ohio  State,  483.  But  even  in  such  case,  if  the  action  is 
brought  in  the  client's  name,  his  right  to  a  judgment  against  his  debtor  is  not  affected 
by  the  champertous  agreement  with  his  attorney.  Bunies  v.  Scott,  117  U.  S.  682.  J- 
An  attorney  has  a  lien  on  the  judgment  for  his  costs.  Diehl  v.  Friester,  37  Ohio  State, 
473.  477  ;  Mooney  v.  Llovd,  5  Serg.  &  R.  412  ;  Woods  v,  Verry,  4  Gray,  357  ;  Currier 
V.  B.  &  M.  R.  R.  Co.,  37  N.  H.  223  ;  Ward  r.  Wordsworth,  1  E.  D.  Smith,  698  ; 
Rooney  v.  Second  Avenue  R.  R.  Co.,  18  N.  Y.  368.  Cmitra^  in  Indiana,  Hill  v. 
Brink  ley,  10  lud.  102.  After  he  has  voluntarily  withdrawn  from  a  case,  he  can- 
not withhold  a  pai)er  and  prevent  it  from  being  used  as  evidence.  White  v.  Harlow, 
6  Gray,  463.  -{On  the  subject  of  an  attorney's  lien  for  fees  on  his  client's  papers, 
property,  or  monev  in  his  hands,  see  article  by  Mr.  Leonard  A.  Jones  in  20  Am.  Law 
Review,  p.  726  (1886).  >► 

( c )  R.  S.  §  5241  ;  Andrews  r.  Solomon,  1  Peters  C.  C.  356 ;  Chirac  v,  Reinicker, 
11  Wheat  280  ;  Hemenway  ».  Smith,  28  Vt.  701  ;  Thompson  v.  Kilboume,  28  id.  760  ; 
Coon  V.  Swan,  30  id.  6;  Allen  v.  Harrison,  30  id.  219;  Alderman  v.  "The  People, 
4  Mirh.  414  ;  Martin  v.  Anderson,  21  Geo.  301  ;  Parish  v.  Gates,  29  Ala.  254.  The 
same  nile  extends  to  the  clerk  of  an  attomev.  Faster  v.  Hall,  12  Pick.  93  ;  Landa- 
berger  v.  Gorham,  5  Cal.  450  ;  Sibley  v.  Waffle,  16  N.  Y.  183. 

(d)  In  England  there  is  no  public  ofhoer  answering  to  our  prosecuting  attomeyi 
whose  duty  it  is  to  attend  to  general  criminal  prosecutions.  They  are  conducted  bj 
counsel  retained  by  the  prosecuting  witness.  Bills  to  provide  such  officers  have  been 
several  times  introduced  in  parliament,  and  the  subject  largely  discussed,  but  all  hare 
yet  failed  to  pass.  Several  interesting  articles  on  the  su^ect  may  be  found  in  2  4  8 
Jfurist  (n.  8.). 
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§  49.  JurlBdictioii  off  the  Federal  Conrts.  (a)  From  the  organi- 
zation of  the  federal  and  State  courts,  we  pass  next  to  their  juris^ 
diction.  When  a  case  is  within  the  power  of  a  given  court,  the 
court  is  said  to  have  jurisdiction  of  it.  This  jurisdiction  may  either 
be  exclusive  or  coficurrent.  A  court  is  said  to  have  exclusive  juris- 
diction of  a  case,  when  it  cannot  be  brought  before  any  other  court ; 
and  to  have  concurrent  jurisdiction,  when  the  case  may  be  brought 
before  some  other  court.  Again,  jurisdiction  may  be  either  original 
Or  appellate.  The  jurisdiction  is  original  in  a  given  court,  when 
the  first  proceedings  may  be  commenced  in  that  court ;  and  it  is 
appellate,  when  the  proceedings  must  be  commenced  originally  in 
some  other  court,  and  are  thence  transferred,  for  revision  or  cor- 
rection, to  the  court  in  question.  The  regular  methods  of  trans- 
ferring a  cause  to  a  court  of  appellate  jurisdiction,  are  by  appeal  or 
by  writ  of  error^  which  will  be  described  hereafter.  It  is  sufficient 
here  to  say,  that  an  appeal  removes  the  cause  entirely  and  in  all 
respects,  subjecting  the  facts,  as  well  as  the  law,  to  a  re-hearing  in 
the  court  above.  Whereas,  a  writ  of  error  leaves  the  facts  as  deter- 
mined in  the  court  below,  and  only  carries  up  questions  of  law  for 
reexamination.  Such  being  the  nature  of  jurisdiction  in  general, 
I  shall  examine  the  jurisdiction  of  the  federal  and  State  courts,  in 
each  of  these  points  of  view. 

In  considering  the  jurisdiction  of  the  federal  courts,  two  ques- 
tions arise.  Firsts  how  much  jurisdiction  is  conferred  upon  them 
altogether  ?  Secondly y  how  is  this  jurisdiction  apportioned  among 
them  ?  And  first,  as  to  the  whole  amount  of  federal  jurisdiction. 
If  the  United  States  had  been  organized  into  one  consolidated 
nation,  there  would  have  been  no  difficulty  in  determining  how  far 
the  judicial  power  should  extend.  It  would  manifestly  have  em- 
braced all  subjects  of  judicial  cognizance  without  exception ;  and 
of  course  there  would  have  been  no  necessity  for  a  specification* 
But  the  federal  government  being  limited,  as  before  shown,  to 
certain  specific  national  objects,  this  limitation  applies  as  much  to 
the  judicial  as  to  the  other  departments ;  it  being  an  obvious  maxim 
that  the  three  departments  should  be  co-extensive  in  their  powers. 
Tlie  federal  constitution  does  not,  however,  merely  assert  this 
general  proposition  and  there  stop;  but,  in  conformity  with  its 
general  plan,  it  proceeds  to  enumerate  specifically  all  the  objects 
to  which  the  judicial  powers  shall  extend.  These  are  included 
under  the  nine  following  heads :  — 

1.  "  To  all  cases  in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made  or  to  be  made 

(a)  The  convention  at  first  resolved,  thftt  the  jurisdiction  should  extend  to  the  col- 
lection of  revenae,  impeachments,  and  questions  involving  the  national  peace  and 
liannony.  —  Mad.  Pap.  860.  The  matter  of  impeachments  was  afterwards  stricken 
ont,  and  cases  arising  under  national  laws  added  —  id.  1137-S.  But  in  the  first  drall 
of  the  constitution,  a  specific  enumeration  of  the  cases  of  jurisdiction  was  contained 
—  id.  12S8,  143S-40.  see  Conkling  on  the  Jurisdiction  and  Practice  of  the  U.  S. 
Coorta ;  Daponceau  on  Federal  Jurisdiction  ;  1  Kent,  Com.  lee  15-17* 


118  JUDICIAL  DEPARTMENT. 

under  their  authority."  (a)  We  have  already  seen  that  the  federal 
constitution,  laws,  and  treaties  constitute  the  supreme  law  of  the 
whole  Union.  And  hence  the  clear  propriety  of  making  them  cog- 
nizable by  that  judiciary,  which  alone  represents  the  whole  Union. 
The  language,  however,  requires  a  case  to  be  made ;  that  is,  a  suit 
must  be  instituted,  according  to  the  regular  course  of  judicial  pro- 
ceedings, to  be  described  hereafter.  The  federal  judges  cannot  be 
consulted  upon  mere  abstract  questions.  The  case  may  be  either 
in  law  or  equity,  and  of  a  civil  or  criminal  nature.  When  such  a 
case  is  presented,  growing  out  of,  or  involving  any  provision  of  the 
federal  constitution,  laws,  or  treaties,  it  falls,  for  that  reason,  with- 
in the  jurisdiction  of  the  federal  courts,  without  reference  to  the 
parties. 

2.  '^  To  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls."  The  propriety  of  this  is  obvious,  from  the  consid- 
eration, that  these  officers,  representing  foreign  nations,  are  entitled 
to  be  treated  according  to  the  law  of  nations ;  and  questions  involv- 
ing the  law  of  nations  ought  clearly  to  be  cognizable  by  the  national 
judiciary. 

8.  ^^  To  all  cases  of  admiralty  and  maritime  jurisdiction."  (6) 

(a)  See  Osborn  v.  Bank  of  U.  S.,  9  Wheat.  738.  ^li  seems  to  be  now  decided  by 
the  Supreme  Court  of  the  Unititd  States  (1886),  in  £x  parte  Royal,  that  a  prisoDcr 
held,  or  convicted,  under  State  laws,  or  by  State  authorities,  if  proceeded  against  in 
violation  of  the  United  States  constitution,  laws,  or  treaties,  may  be  dischaiged  by  a 
circuit  court  of  the  United  States,  on  habeas  carpus.  This  doctiine  has  enconntend 
criticism  in  legal  periodicals,  y 

{b)  See  8  Black.  Com.  106;  1  Kent,  Com.  lee.  17;  The  Thomas  Jefferson,  10 
Wheat.  428  ;  The  Orleans  v.  Phoebus,  11  Peters,  176 ;  Waring  «.  Clarke,  6  How. 
441  ;  Peoi)le*s  Ferry  Co.  of  Boston  v.  Beers,  20  How.  898.  Judiciary  Act  of  1789, 
sec.  9,  1  Stat  at  Large,  77  ;  Act  of  1845,  5  Stat,  at  Urge,  726  ;  The  Propeller  Gene- 
see Chief  V.  Fitzhugh,  12  How.  443.  This  last  case  was  detrided  in  1851.  It  oTcr- 
rules  the  ])rece<ling  cases,  and  extends  the  admiralty  jurisdiction  to  all  navinble 
waters.  And  see  M'Ginuis  o.  The  Pontiac,  5  Mcl^^an,  859  ;  Ward  v.  The  Qgdensbur^p 
5  Mclean,  622  ;  Rossiter  v.  Chester,  1  Douglass  (Mich.),  154.  As  to  the  jurisdiction 
of  the  United  States  on  navigable  waters  witliin  the  United  States,  see  People  «.  Tyler, 
7  Mich.  161.  In  the  cases  of  the  Moses  Taylor  and  the  Ad.  Hine  v.  Trevor,  4  WslL 
555,  it  was  decided  by  the  Supreme  Court  of  the  United  States,  in  1866,  that  the  water- 
craft  laws  of  the  different  States,  so  far  as  they  give  admiralty  powers,  are  nnconstita- 
tional,  as  the  grant  of  admiralty  and  maritime  jurisdiction  in  the  constitution  to  the 
courts  of  the  United  States  is  exclusive.  This  decision  will  undoubtedly  laranly 
increase  the  business  of  these  courts,  ])aiticulurly  upon  the  western  waters.  It  doci 
not  exclude  the  State  courts  from  acting  by  common-law  remedies,  or  in  cases  not  of 
admiralty  juriisdiction.  •{  Contracts  for  building,  or  for  furnishing  labor  or  materiala  in 
building  a  vessel,  are  not  maritime  contracts,  and  are  cognizable  in  the  State  courte. 
Scow  &f.  Tuttle  V.  Buck,  23  Ohio  State,  565.  But  contracts  for  repairing  or  supplying 
a  vessel  in  her  home  port  are  maritime  contracts,  and,  as  by  the  maritime  law  no  lieu 
arises  therefrom,  the  State  laws  may  give  a  lien  ;  but  the  jurisdiction  to  enforce  such 
lien  is  exclusively  an  admiralty  one,  and  not  cognizable  by  the  State  courts.  The 
Lottawanna,  21  Wall.  558  ;  Steamer  Petrel  v.  Dumont,  28  Ohio  State,  602.  V 

The  lien  laws  have  been  acted  on  by  State  tribunals  for  maiiy  years,  and  nave  been 
assumed  to  be  valid,  and  it  seems  singular  that  the  point  should  never  have  been  pre- 
sented for  decision  before.  Yet  the  conclusion  n^achcd  seems  to  flow  naturallv  and 
neces.sarily  from  the  previous  decisions  of  the  United  States  courts,  as  is  clearly 
shown  in  the  opinions  m  the  casea  cited  above.  Some  of  the  language  in  the  opiniuna 
in  these  cases  would  seem  to  deny  the  power  of  the  State  legislatures  to  anthorize 
their  courts  to  maintain  suits  in  rem  in  matters  outside  of  admiralty  jurisdiction.  But 
in  such  cases  it  would  seem  that  the  State  legislatures  should  have  full  control  over  the 
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Up  to  the  year  1851,  these  cases  were  understood  to  be  limited  to 
the  ^^  High  Seas^'^  meaning  tide-waters  only,  which  constituted  the 
grand  highway  of  nations ;  but  now  the  presence  of  tides  is  no 
longer  the  criterion ;  and  this  jurisdiction  is  held  to  embrace  all  the 
public  navigable  waters,  whether  rivers  or  lakes,  within  the  United 
States.  The  subjects  of  admiralty  jurisdiction  will  be  considered 
in  the  lecture  on  Admiralty  Proceedings. 

4.  "  To  controversies  to  which  the  United  States  shall  be  a  party." 
This  provision  implies  that  the  United  States  may  sue ;  but  does 
not  authorize  them  to  be  sued.  The  presumption  is  held  to  be 
that  government  will  always  do  right  to  individuals  without  suit ; 
but  tibat  individuals  may  not  be  so  ready  to  do  right  towards  gov- 
ernment. And  hence  the  propriety  of  authorizing  government  to 
sue  but  not  to  be  sued.  This  doctrine  may  be  politic,  but  it  is  not 
magnanimous.  However,  the  propriety  that  government  should 
sue  in  its  own  courts  when  it  does  sue,  is  manifest. 

5.  "  To  controversies  between  two  or  more  States."  (a)  This  pro- 
vision proceeds  upon  the  supposition  that  where  two  States  are  con- 

Temedies  of  their  State  courts,  and  in  Allen  v.  Newbury,  21  How.  246,  and  Maguira 
9,  Card,  21  How.  25,  it  was  held  that  admiralty  had  no  jurisdiction  over  vessels  plying 
wholljr  within  the  waters  of  a  State.  If  so,  it  would  appear  that  a  State  statute  allow- 
ing suits  in  rem  against  such  vessels  for  supplies  furnished  would  not  conflict  with  this 
provision  of  the  constitution.  But  in  the  case  of  the  Mary  Washington  v.  Ayers,  5 
Am.  Lb  Reg.  692  ;  8.  o.  1  Abb.  U.  S.  1  ;  Chase,  C.  J.,  says,  on  the  authority  of  the 
Genesee  Cmef,  12  How.  454,  and  the  Propeller  Commerce,  1  Black,  578,  that  United 
States  courts  have  jurisdiction  in  admiralty  over  contracts  of  affreightment  on  navigable 
waters  wholly  within  a  State,  and  that  Allen  v.  Newbury  turns  upon  the  language  of 
the  act  of  1845  ;  also  The  Elmira  Sliepherd,  8  Blatch.  341.  And  in  the  case  of  The  Bel- 
fast, 7  WalL  624,  it  was  held  by  the  supreme  court  that  a  proceeding  in  rem  against  a 
Tessel  for  goods  lost  in  transit  on  navigable  waters,  though  the  contract  was  between 
citizens  of  the  same  State,  and  for  a  voyage  wholly  within  the  limits  of  a  single  State, 
is  an  admiralty  proceeding,  and  the  United  States  courts  have  exclusive  jurisdiction 
thereof,  and  a  State  statute  authorizing  similar  proceedinss  in  a  State  court  is  uncon* 
stitutionaL  This  case  intimates  a  distinction  between  the  jurisdiction  on  the  lakes 
and  waters  flowing  into  them  under  the  act  of  1845,  and  tide- water  and  the  streams 
flowing  into  it  under  the  old  judiciary  act.  But  the  question  coming  directly  before 
the  court  in  the  case  of  The  Eaffle,  6  Wall.  15,  it  was  declared  that  the  act  of  1846 
does  not  limit  the  jurisdiction  of  tne  United  States  courts  on  the  lakes  and  the  navi- 
gable waters  connected  therewith,  but  has  simply  become  entirely  inoperative  by  virtue 
of  subsequent  decisions,  and  the  courts  possess,  under  the  judiciary  act  of  1789,  the 
Mime  forms  as  to  admiralty  proceedings  on  such  waters  as  they  have  on  tide-water,  and 
navigable  waters  connected  therewith.  These  two  cases  seem  finally  to  settle  the 
doctrine. 

But  the  expressions  in  these  opinions  relate  solely  to  suits  in  rem^  and  must  be  so 
limited,  as  is  shown  by  the  case  of  Leon  v.  Galceran,  11  Wall.  185,  192,  where  the 
court  held  a  suit  inperaonatn  for  mariners'  wages  maintainable  at  common  law  in  a 
State  court,  and  that  the  vessel  might  be  seized  or  attached  in  such  suit,  when  the 
State  law  gives  a  lien  similar  to  the  maritime  lien,  for  the  purpose  of  subjecting  it  to  the 
jadirment. 

The  question  as  to  what  is  a  navigable  river  has  been  largely  discussed  in  the 
recent  cases,  under  the  registry  laws  which  require  all  boats  on  the  navigable  waters 
of  the  United  States  to  take  out  a  license,  \  and  will  be  found  considered  hereafter  in 
notes  under  1 126^ . 

(a)  It  was  proposed  in  the  convention,  that  this,  and  the  next  class  of  contro- 
▼ersies,  should  be  decided  by  a  singular  species  of  arbitration,  conducted  under  the 
sapervision  of  the  senate :  but  this  propo5(ition  was  negatived,  8  to  2.  Mad.  Pap. 
1236,  1416.  See  Florida  v.  Georgia,  17  How.  478.  Virginia  v.  West  Yiiginia,  11 
WftlL8». 
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tending,  the  courts  of  neither  are  in  a  condition  favorable  to  the 
administering  of  impartial  justice  to  the  other ;  whereas,  the  fed- 
eral judiciary  can  be  under  no  bias  of  self-interest.  Besides,  the 
general  harmony  is  hereby  better  secured. 

6.  ^'  To  controversies  between  a  State  and  citizens  of  another 
State."  (a)  Here,  aj^ain,  it  is  supposed  tiiat  the  State  tribunab 
might  not  be  impartial;  and  the  national  judiciary  is  therefore 
selected.  It  was  early  made  a  question,  whether  tliis  provision 
authorized  suits  by  individuah  against  a  State^  or  only  by  a  State 
against  individuals.  Tlic  federalists  thought  that  it  authorized  only 
the  latter ;  but  the  supreme  court  decided  that  it  authorized  both. 
This  decision  occasioned  tlie  eleventh  amendment  of  the  federal 
constitution,  which  declares  that  "  the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States,  by  citi- 
zens of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State.** 
Accordingly,  no  individual  can  now  sue  a  State,  unless  it  be  in  the 
courts  of  that  State,  and  by  its  own  consent,  (i)  But  it  has  been 
decided,  that  where  a  State  first  sues  an  individual,  and  afterwards, 
in  the  progress  of  that  suit,  becomes  defendant  in  error ^  this,  not 
being  an  original  suit  against  the  State,  is  not  prohibited  by  the 
amendment,  (c) 

(a)  Cliisholxn  v.  Goorgia,  2  Ball.  419  ;  Cohens  v.  Virginia,  6  Wheat  264. 

(6)  The  sovereign  |K)wer  which  creates  a  court,  and  from  which  that  coart  tbM^ 
fore  derives  all  its  jtower,  cannot  he  sued  therein  except  hy  its  own  exprew  eonaeiit. 
Therefore  the  United  States  courts  cannot  have  juriNdiction  in  a  suit  against  the  United 
States,  unless  it  be  given  to  them  by  an  express  law.  Such  power  is  now  given  to 
the  court  of  claims,  wliich  is  created  expressly  to  investigate  the  validity  of  claims 
against  the  United  States.  Nor  can  a  State  be  sued  in  its  own  courts,  unless  then 
are  similar  statutes  giving  jurisdiction  in  such  cases.  Naturally,  however,  when  the 
sovereign  TKtwer  begins  a  suit  against  one  of  its  citizens  in  its  own  courts,  the  oonrl^ 
as  is  stated  in  the  text,  will  have  jurisdiction  over  a  writ  of  error,  by  which  the  aoTei^ 
eign  becomes,  for  the  time  being,  *the  defendant,  for  the  sovereig^n  having  voliintaiilT 
submitted  hni  rights  to  the  courtH  must  abide  by  their  final  decision,  but  even  in  such 
cases  the  court  could  not  grant  affirmative  relief  against  the  sovereign.  It  could  only 
deny  the  relief  oskeil  by  it.  So,  too,  when  a  set-off  is  ph^aded,  though  it  might  lie 
allowHl,  no  judKnicnt  could  be  cnteriHi  for  the  balance  found  due  by  the  jury.  OMe 
V.  Terrill,  11  Wall.  109.  A  fortiori^  under  our  system  of  government,  a  State  court 
cannot  have  juriKdietion  in  a  suit  ngainst  the  United  States.  Thus  when  vensels  were 
built  for  the  Unittnl  Stat4.«,  a  State  court  could  not  enforce  a  lien  to  material-men  for 
the  'materials  ww-A  in  their  construction,  given  by  the  laws  of  the  State  where  they 
were  built.     Briggs  v.  liife  Heats,  11  Allen,  157. 

Whei'e  tlie  statute  of  a  State  has  given  the  State  courts  jurisdiction  in  certain  ceaee 
against  the  State,  the  rejx'al  or  modification  of  that  statute  will  affect  even  cases  pend- 
ing at  the  time  of  such  repeal  or  modification.  The  permission  to  sue  the  State  wu 
only  a  favor  grantiHl,  not  a  contmct.  Beers  v.  Arkansas,  20  How.  527 ;  Bank  of 
Washingtr>n  v.  Arkansas,  20  How.  530. 

('*)  Where  fk'v«rHl  persons  are  joined  as  parties,  they  must  Ik'  such  that  each  one  of 
the  plaintiffH  could  sue  or  be  sued  by  each  one  of  the  defendants,  and  this  rule  extendi 
to  tn<>  members  of  a  cori>or»tion.  See  Hoi>e  InsuruncH  ('omfmny  v.  Boardman,  5 
Cmnch,  57  ;  Bank  of  United  States  v.  Deveanx,  5  Cranrh,  61  :  Commercial  Rank  of 
Vicksburg  v.  Slocomb,  14  Teters,  60.  These  cus<'S  have  Ix'cn  ovcrniled,  and  it  is 
now  held  that  a  corporation  is  a  citizen  of  the  State  where  it  was  creat^nl  and  does  its 
business,  for  the  purposes  of  siiin;;;  and  bein<;  sued,  although  some  of  its  members  are 
not  ritizens  of  su^'h  State.  lx)uisville,  kc.  R.  K.  Ck).  v.  Ix'tson,  2  How.  497  ;  Bundle 
V.  Delaware  &  Harltan  Cnnnl  Co.,  14  id.  95,  96  ;  Northern  Ind.  K.  K.  Co.  v.  Mich. 
Cen.  R.  K.  Co.,  15  id.  233 ;  Covington  Drawbridge  Co.  v.  Sliepherd,  20  id.  227,  21  id. 
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7.  "  To  controversies  between  citizens  of  different  States."  (a) 
The  word  "  citizens,"  here  means  re^identSj  there  being  no  such 
thing  as  State  citizenship.  The  reason  of  this  provision  is  of  the 
same  nature  as  of  tlie  two  preceding. 

8.  "  To  controversies  between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  from  different  States."  Here  the  rights  of 
the  two  States  to  make  the  grant,  would  be  put  in  issue ;  and  it  is 
therefore  supposed  that  the  courts  of  neither  State  would  be  in  a 
condition  to  decide  without  bias. 

9.  *<To  controversies  between  a  State  or  the  citizens  thereof, 
and  foreign  States,  citizens,  or  subjects."  This  provision  sup- 
poses that  neither  foreign  States  nor  foreign  individuals  could 
have  the  same  assurance  of  impartial  justice  from  the  tribunals  of 
a  State  with  which,  or  with  whose  citizens,  the  controversy  was 
depending,  as  fi*om  the  federal  tribunals. 

It  will  be  observed,  that  of  these  nine  classes  of  cases,  only  the 
first  and  third  have  reference  to  the  subject-matter  of  controversy. 
In  the  remaining  seven,  the  jurisdiction  depends  upon  the  char- 
acter of  the  parties  alone,  without  regard  to  the  subject-matter. 
Hence  results  the  important  consequence,  that  the  jurisdiction  of 
the  federal  courts  embraces  every  possible  variety  of  litigation. 
And  it  is  this  which  renders  the  decisions  of  the  supreme  federal 
court  so  exceedingly  valuable  as  a  body  of  general  law,  having  the 
very  highest  authority  throughout  the  whole  Union.  These  nitie 
classes  include  all  the  cases  of  which  the  federal  courts  can  en- 
tertain jurisdiction ;  so  that  its  extent  is  thus  definitely  ascer- 
tained, {b)  And  the  next  inquiry  is,  how  it  has  been  apportioned 
among  the  federal  courts. 

Jurisdiction  of  the  Supreme  Court,  This  court  being  intended 
chiefly  for  the  tribunal  of  last  resort,  exercises  very  little  original 
jurisdiction.     The  constitution  declares  that,  ^^in  all  cases  af- 

118  "{MuUer  v.  Dows,  94  U.  S.  444 ;  National  Steamship  Co.  v,  Tugman,  106  U.  8. 
118}>;  Shelby  9.  Hoffman,  7  Ohio  SUtc,  450.  -{And  a  condition  in  a  State  statute, 
that  a  foreign  coqwration  Khali  waive  the  right  to  remove  cases  to  the  federal  courts 
before  doing  business  in  the  State,  is  not  enforceable.  Home  Ins.  Oo.  v,  Moore,  20  Wall. 
445  ;  Railway  Passenger  Assur.  C^.  o.  Pierce,  27  Ohio  State,  155. }-  But  a  corporation 
is  not  a  citizen  of  the  State  creating  it  within  the  meaning  of  that  section  of  the  con- 
stitotioa,  securing  to  citizens  of  one  State  all  the  privileges  and  immunities  of  citizens 
in  another  State.  A  State  may  therefore  legally  imfKise  on  foreign  corporations  coming 
to  do  business  within  it,  taxes  and  requirements  different  from  those  to  which  their 
home  corporations  are  subjected.  -{Cooper  Mfg.  Co.  v,  Ferguson,  118  U.  8.  727 }> 
ftiul  V.  Virginia,  8  Wall.  168  ;  Ducal  v.  Chicago,  10  Wall.  410  ;  Railway  Co.  v.  Whit- 
ton,  13  Wall.  270.  A  municipal  corporation,  such  as  a  county,  may  be  sued  by  a 
citizen  of  another  State  in  the  courts  of  the  United  States,  and  the  statute  of  the  State 
creating  it  cannot  prevent  this.     Cowles  v.  Mercer  Co.,  9  Wall.  118.  • 

(a)  In  Scott  V.  Sanford,  19  How.  398,  it  was  maintained  by  a  portion  of  the 
ooart,  that  persons  of  pure  African  blood,  whose  ancestors  were  imported  hito  this 
eoontry  and  sold  as  slaves,  cannot  be  citizens  within  the  meaning  of  this  clause,  so  as 
to  sne  in  the  federal  courts.  But  see  Tannis  v.  Doe,  21  Ala.  454  :  United  States  v. 
Ritchie,  17  How.  525  ;  SUte  v.  Manuel,  4  Dev.  k  Bat.  24,  25  ;  State  v,  Kewsome,  5 
Iredell,  253  ;  Fisher  r.  Dabbs,  6  Yerg.  126,  127  ;  2  Kent,  Com.  258,  note  (6).  See 
article  in  Law  Reporter  for  June,  1857,  on  the  cjise  of  Dred  Scott. 

{h)  No  act  of  a  State  legislature  can  confer  jurisdiction  upon  the  courts  of  the 
United  States.     Greeley  v.  Townsend,  25  Cal.  604. 
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fecting  ambassadors,  other  public  ministers,  aud  consuls,  and  those 
in  which  a  State  shall  be  a  party,  the  supreme  court  shall  have 
original  jurisdiction."  And  on  the  principle,  that  the  affirmation 
of  a  power  in  specified  cases,  excludes  it  in  all  cases  not  specified, 
it  has  been  held  that  the  original  jurisdiction  of  the  supreme  court 
comprehends  these  cases  only,  aud  Congress  can  extend  it  no 
further.  It  has  also  been  held,  that  even  in  these  specified  cases, 
original  jurisdiction  is  not  confined  absolutely  to  the  supreme  court, 
but  may  be  vested  in  the  inferior  courts.  In  a  word,  the  supreme 
court  can  have  original  jurisdiction  in  no  cases  but  these,  and  it 
need  not  necessarily  have  it  even  in  these.  This  limitation  thus  in- 
terpreted, is  the  only  limitation  upon  the  discretion  of  Congress,  in 
the  apportionment  of  federal  jurisdiction.  For  the  next  provision 
declares,  tliat  ^^  in  all  the  other  cases  before  mentioned,  the  supreme 
court  shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  witli 
such  exceptions,  and  under  such  regulations,  as  the  Congress  shall 
makey  At  first  there  was  great  opposition  to  this  proposition,  on 
account  of  the  phrase  "  both  as  to  law  and  fact, ^^  It  was  appre- 
hended that  Congress  might  assume  to  authorize  the  supreme  court 
to  reverse  the  verdict  of  a  jury  as  to  matters  of  fact,  and  thus 
greatly  impair  the  right  of  trial  by  jury.  This  far-fetched  objec- 
tion occasioned  the  seventh  amendment,  which  declares  that  **  in 
suits  at  common  law,  while  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved ;  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States,  than  accoi'ding  to  the  rules  of  the  common 
law."(a)  This  amendment, therefore, entirely  removes  the  objection 
before  mentioned.  And,  accordingly,  Congress  may  exercise  a  com- 
plete discretion  in  the  apportionment  of  jurisdiction,  with  the  above 
exception  as  to  the  original  jurisdiction  of  the  supreme  court. 

In  pursuance  of  this  discretion,  Congress,  by  the  celebrated  ju- 
diciary act  of  1789,  (6)  crcatijd  tlie  present  judiciary  system,     fey 

(a)  The  first  clause  of  this  amendment  relates  solely  to  courts  of  the  United 
States ;  the  second,  though  not  applicable  to  proceedings  in  the  State  courts,  does 
apply  to  a  review  in  the  United  States  courts  of  facts  so  tried  in  a  State  court. 
Parsons  v.  Bedford,  3  Pet«;r8,  447  ;  Justices  v.  Murray,  9  Wall.  274. 

(h)  This  act  of  marvellous  wisdom  will  he  found  in  1  Stat,  at  Lai^,  78,  illustrated 
by  elaborate  notes.  It  should  1>e  studied  in  connection  with  the  process  acts  of  1789, 
1  Stat,  at  Large,  93,  and  of  1828,  4  Stat,  at  Lai>?e,  278,  also  illustrated  by  elaborate 
notes.  Also,  net  of  Feb.  28,  1889,  6  Stat,  at  Large,  821  ;  Clearwater  v,  Meredith,  21 
How.  489.  A  single  feature  requires  especial  mention  here.  It  was  a  leading  pur- 
pose of  the  franiers  of  the  constitution  and  of  thcHe  laws  to  harmonize  the  action  of 
the  federal  courts,  as  far  as  iK>8sible,  with  that  of  the  State  courts,  so  that  no  conflict 
should  grow  up  between  them.  Accordingly,  the  84th  section  of  the  judiciary  act 
provides  **  that  the  laws  of  the  several  States,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shaU  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  And  the  process  acts  above  referred  to  make  similar  pro- 
vision in  regard  to  tne  forms  and  modes  of  proceeding.  So  that,  in  a  word.  State  law 
is  adopted  by  the  courts  of  the  Unite<l  States  wherever  it  can  bo  done  without  con- 
flict with  federal  law.  See  notes  to  1  Stat,  at  Lai^e,  92,  93.  This  purpose  has  been 
carried  still  further  by  the  acts  of  June  1,  1872,  making  the  practice,  pleading^,  and 
modes  of  proceeding  in  other  than  equitable  and  admiralty  causes,  in  the  circuit  and 
district  courts  of  the  United  States,  conform  as  near  as  may  be  to  the  practice,  plead- 
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this  act  the  appellate  jurisdiction  of  the  supreme  court  is  as  follows : 
It  revises,  on  writ  of  error ^  all  final  decisions  of  the  circuit  court 
in  civil  actions  at  law,  originally  commenced  there,  or  brought 
there  by  appeal  from  the  district  court,  where  the  value  in  contro- 
versy exceeds  two  thousand  dollars,  (a)  And  it  revises,  on  appeal^ 
all  final  decisions  in  cases  of  equity  and  admiralty  jurisdiction  in^ 
volving  the  same  amount.  The  reason  of  the  distinction  here  made 
between  a  writ  of  error  and  appeal,  is  this :  the  supreme  court  has 
no  jury  to  try  facts  in  any  case ;  but  it  is  the  peculiarity  of  equity 
and  admiralty  proceedings,  that  the  court  decides  both  law  and 
fact  without  a  jury ;  the  evidence  being  all  taken  in  writing.  In 
these  cases,  therefore,  an  appeal,  which  brings  up  both  law  and 
fact,  is  the  proper  course.  But  in  actions  at  law,  which  require  a 
jury,  the  facts  are  settled  in  the  court  below,  and  the  writ  of  error 
only  brings  up  the  questions  of  law.  The  value,  which  is  thus 
made  the  predicate  of  appellate  jurisdiction,  is  fixed  thus  high,  in 
order  to  preserve  the  dignity  of  the  supreme  tribunal,  and  at  the 
same  time  prevent  it  from  being  overwhelmed  with  a  multitude 
of  cases.  It  will  be  observed  that  the  supreme  court  has  no  ap- 
pellate criminal  jurisdiction.  Provision  is  made,  however,  that  m 
all  cases,  civil  and  criminal,  where  the  judges  of  the  circuit  court 
differ  in  opinion,  so  as  to  prevent  a  decision,  the  point  of  disagree- 
ment shall  be  certified  up  to  the  supreme  court  for  decision.  This 
is  often  done  pro  forma,  when  the  question  is  new  and  of  sufficient 
importance. 

It  has  been  much  doubted  whether  the  constitution  intended  to 
allow  an  appellate  jurisdiction  from  the  State  courts.  But  inas^ 
much  as  the  federal  judiciary  was  designed  to  be  the  interpreter 
of  federal  powers,  and  as  these  powers  may  be  brought  into  dis- 
cussion in  the  State  courts,  it  is  reasonable  to  presume  that  in  such 
cases,  at  least,  the  constitution  intended  that  the  supreme  court 
should  exercise  a  supervisory  power  over  the  decisions  of  the  State 
courts ;  for  otherwise,  the  federal  government  would  be  thus  far 
at  the  mercy  of  the  State  governments.  Accordingly,  the  judiciary 
act  has  wisely  provided,  that  the  final  decisions  of  the  highest 
court  of  law  or  equity  in  any  State  may  be  revised  by  the  supreme 
court,  on  writ  of  error,  in  the  two  following  classes  of  cases : 
1.  Where  the  validity  or  construction  of  the  federal  constitution, 

ing;  and  fonns  and  mode  of  proceeding  existing  at  the  time  in  like  causes  in  the 
(u>art8  of  record  of  the  State  within  which  such  circuit  or  district  courts  are  held. 
Provided,  however,  that  this  shall  not  alter  the  rules  of  evidence  under  the  laws 
of  the  United  States.  The  sixth  section  proceeds  also  to  give  similar  remedies  by 
attachment  or  other  process  acainst  property  as  are  given  by  State  laws,  and  also 
umilar  remedies  on  judgments,  by  execution  or  otherwise.  When  the  sum  in  dispute 
is  just  two  (now  five)  thousand  dollars,  the  supreme  court  has  no  revisory  jurisdiction. 
Walker  V.  United  States,  4  Wallace,  168  ^Thompson  v.  Butler,  95  U.  S.  694  ;  First 
National  Bank  v,  Redick,  110  U.  S.  224  } .  When  a  decree  of  the  circuit  court  is  for 
A  certain  sum,  with  interest  from  a  date  named,  and  the  interest  from  the  date  named 
up  to  the  date  of  the  decree  makes  the  sum  amount  to  $2,000,  the  supreme  court  has 
juriailiction.  The  Patapsco,  12  WalL  451. 
(a)  •{This  is  now  $5,000.}- 


124  JUDICIAL  DEPARTMENT. 

laws,  or  treaties,  or  of  any  commission  or  authority  derived  there- 
from, shall  be  drawn  in  question,  and  the  decision  shall  be  against 
it.  2.  Where  the  validity  of  a  State  constitution,  law,  or  authority, 
shall  be  drawn  in  question,  on  the  ground  of  repugnancy  to  federal 
power,  and  the  decision  shall  be  in  its  favor.  This  appellate  juris- 
diction has  been  exercised  in  some  of  the  most  important  cases  that 
have  as  yet  been  brought  before  the  federal  judiciary ;  and  though 
it  even  now  meets  with  strenuous  opposition  from  the  advocates 
of  State  supremacy,  yet  no  one  can  doubt  that  the  consequences 
have  thus  far  been  in  the  highest  degree  salutary,  (a) 

(a)  As  to  the  jurisdiction  of  this  court  over  the  State  courts,  see  Piqua  Bank  «. 
Knoup,  6  Ohio  State,  842.  •{It  can  re-examine  a  judgment  of  the  highest  State  court 
adverse  to  a  land  title  under  a  United  States  patent.  Baldwin  v.  Stark,  107  (J.  S.  403.  y 
It  has  no  jurisdiction  of  the  question  whether  a  law  of  a  State  and  its  constitution  are 
in  conflict  Withers  v.  Buckley,  20  How.  84.  Nor  of  cases  where  the  v^dity  of  a 
territorial  law  is  drawn  in  question.  Messenger  v.  Mason,  10  WalL  507.  The  con- 
struction fflven  to  a  statute  of  a  State  by  the  highest  court  thereof  is  held  by  the  federal 
courts  to  06  a  part  of  the  statute  and  as  binding  upon  them.  •{Although  the  action 
involving  it  arose  in  a  different  State.  Flash  v.  Ooun,  109  U.  S.  371.  Except  to  de* 
termine  the  existence  of  a  contract  impaired  by  later  legislation.  L.  &  N.  R.  R.  v. 
Palmer,  109  id.  244.  y  If  such  State  court  subsequently  adopts  new  views  of  the  con* 
struction,  and  reverses  the  former  ruling,  the  federal  courts  follow  the  latest  decision. 
Leffingwell  v,  Warren,  2  Black,  599.  £ven  when  the  supreme  court  of  the  United 
States  has  foUowed  the  earlier  State  decision,  it  will,  in  a  subsequent  case,  follow  the 
later  State  decision  and  reverse  its  own  former  rule  of  construction.  Green  v.  Neal,  6 
Pet.  291.  But  where  rights  have  been  acquired,  contracts  made,  or  municipal  bonds 
negotiated,  upon  the  faim  of  the  first  State  decision,  the  federal  courts  will  not  concede 
to  the  subsequent  contradictory  State  decision  any  retroactive  effect,  but  will  hold  valid 
all  such  transactions  made  between  the  dates  of  the  two  decisions.  Gelpcke  v.  Du- 
buque, 1  Wall.  202  ;  Havemeyer  v.  Iowa  County,  8  Wall.  294  ;  Thompson  v.  Lee  County, 
3  Wall.  327 ;  Mitchell  v.  Burlington,  4  Wall.  270 ;  Lanied  v.  BurUngton,  4  Wall. 
'276  ;  Lee  v,  Rogers,  7  Wall.  181  ;  Douglass  v.  County  of  Pike,  101  U.  S.  677  -{Carroll 
County  V.  Smith,  111  U.  S.  556  }>.  And  where,  in  the  absence  of  a  construction  given 
by  the  State  court,  the  supreme  court  of  the  United  States  gives  a  construction,  and, 
years  after,  the  highest  court  of  the  State  gives  an  opposite  construction,  the  same  rule 
is  held  as  to  the  validity  of  transactions  made  between  the  dates  of  the  two  decisions. 
Rowan  v.  Runnels,  5  How.  134.  But  if,  when  the  supreme  court  of  the  United  States 
construes  a  State  statute,  the  highest  court  of  the  State  had  already  given  a  contrary 
construction,  such  State  decision  being  not  yet  reported,  and  not  cited,  and  such 
State  decision  is  affirmed  by  subsequent  decisions  of  the  same  State  court,  the  su- 
preme  court  of  the  United  Stat«s  wiU  follow,  in  subsequent  cases,  the  decisions  of 
the  State  court,  and  reverse  its  own.  Fairfield  v.  County  of  Gallatin,  100  U.  8.  47. 
The  federal  courts  ai*e  not  bound  by  the  decisions  of  the  State  courts  upon  questions 
of  ^neral  commercial  law.  Swift  v.  Tyson,  16  Pet.  1  ;  Oates  v.  National  Bank,  100 
U.  8.  239. 

The  statutes  of  the  United  States  authorize  the  removal  of  causes,  in  certain  cases, 
from  State  courts  to  the  circuit  courts  of  the  United  States.  This  right  is  given 
in  special  cases,  as  in  causes,  civil  and  criminal,  in  any  State  court,  against  persons 
denied  civil  rights — U.  S.  Rev.  Stats.  §  641,  642  ;  suits  civil  and  criminal  against 
revenue  officers  of  the  United  States,  and  against  officers  and  other  persons  acting 
under  the  registration  laws  —  §  643  ;  suits  by  aliens  against  civil  officers  of  the  United 
States  under  specified  circumstances  —  §  644  :  an<l  suits  against  corporations  oi^nized 
under  a  law  of  Congress,  other  than  national  banks,  where  the  defendant  has  a  de> 
fence  arising  under  Sie  constitution,  or  any  treaty  or  law  of  the  United  States  —  §  640. 
Under  §  639,  which  consolidates  section  12  of  the  Judiciaiy  Act,  the  act  of  July  27, 
1866,  and  the  act  of  March  2,  1867,  in  any  suit  conniienoed  in  any  State  court, 
wherein  the  amount  in  dispute,  exclusive  of  costs,  exceetls  $500,  (1)  brought  against  an 
alien,  or  by  a  citizen  of  the  State  against  a  citizen  of  another  State,  may  be  removed 
by  the  defendant ;  (2)  if  the  suit  is  against  an  alien  and  a  citizen  of  the  State,  or  is 
by  a  citizen  of  the  State  against  another  citizen  thereof  and  a  citizen  of  another  State, 
it  may  be  removed  by  the  non-resident,  if,  so  far  as  it  relates  to  him,  it  is  brought  to 
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Jurisdiction  of  the  Circuit  Court.  This  is  both  original  and 
appellate.    The  circuit  court  has  original  jurisdiction  of  all  civil 

enjoin  him,  or  is  a  salt  in  which  there  can  be  a  final  determination  of  the  controreniy 
80  far  as  concema  him  wlthoat  the  presence  of  the  other  defendants  as  parties  in  the 
causa ;  (8)  if  the  sait  is  between  a  citizen  of  the  State  and  a  citizen  of  another  State,  it 
may  be  remoytni  by  the  latter,  whether  plaintiff  or  defendant,  if  he  files  in  the  State 
court  an  affidavit  stating  that  he  has  reason  to  believe  and  does  believe  that,  from 
prejadice  or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  State  court. 
The  act  of  March  8,  1875,  18  Stats,  at  Large,  470,  provides  that  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  in  any  State  court,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  $500,  and  arising  under  the  constitution,  treaties  or  laws  of  the 
United  States,  or  in  which  the  United  States  shall  be  plaintiff,  or  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States,  or  a  controversy  between  citizens 
of  the  same  State  claiming  lands  under  grants  of  different  States,  or  a  controversy 
between  citizens  of  a  State  and  foreign  States,  citizens  or  subjects,  either  party  may 
remove  the  suit ;  and  when  in  any  such  suit  there  shall  be  a  controversy  which  shall 
be  wholly  between  citizens  of  different  States,  and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more  of  the  plaintiffs  or  defeudants,  actually  inter> 
ested  in  such  controversy,  may  remove  the  suit. 

In  cases  arising  under  §  689,  the  party  desiring  to  remove  the  suit  or  controversy 
must  file  bis  petition  therefor  under  division  1,  at  the  time  of  entering  his  appearance 
in  the  State  court ;  under  divisions  2  and  8,  at  any  time  before  trial  or  final  bearing. 
Under  the  act  of  1875,  the  petition  for  removal  must  be  filed  in  the  State  court  before 
or  at  the  term  at  which  said  cause  could  be  first  tried,  and  before  the  trial.  The  peti- 
tion must  be  accomiianied  by  a  bond  as  prescribed  by  statute. 

The  jurisdiction  of  the  circuit  court  in  such  case  is  not  appellate,  but  is  original 
jurisdiction,  acfjuired  indirectly  by  a  removal  from  the  State  court.  Justices  v.  Mur- 
ray, 9  Wall  274,  and  Ntdson,  J.,  in  Denuistoun  v.  Draper,  5  Blatch.  836;  Fisk  v. 
Railroad  Co.,  6  Blatch.  362,  367.  Accordingly,  as  was  said  by  Chief  Justice  Gray  of 
Massachusetts,  now  associate  justice  of  the  supreme  court  of  the  United  States,  "  it  is, 
to  say  the  least,  a  matter  of  grave  doubt  whether  the  circuit  court  of  the  United 
States,  in  such  a  case  as  this,  could  issue  a  writ  of  mandamua  or  certiorari  to  the  State 
court ;  and  if  it  could,  it  would  only  be  when  no  copy  of  the  reconl  had  been  filed  in 
the  circuit  court,  and  to  obtain  such  copy  for  the  purpose  of  guiding  its  own  proceed- 
ings, and  not  to  restrain  or  control  the  judicial  discretion  of  the  State  court."  Stone 
V.  Sargent,  129  Mass.  503,  see  505  ;  Hou^h  v.  Western  Transportation  Co.,  1  Bias. 
425  ;  in  re  Cronue,  2  Biss.  160  ;  Osgood  v.  Railroad  Co.,  6  Biss.  330,  see  343  ;  Scott  r. 
Railroad  Co. ,  6  Bi:iS.  529,  see  537. 

If,  upon  a  petition  being  filed  within  the  prescribed  time,  the  State  court  refuses  to 
order  a  removal,  but  retains  the  case,  the  petitioner  may  still  file  a  transcript  of  the 
record  in  the  circuit  court.  If  it  is  a  proper  case  for  removal,  the  circuit  court  has 
thereupon  juriwiiction,  and  the  State  court  cannot  lawfully  proceed  further.  The 
State  court  is  governed  by  the  averments  in  the  petition,  as  it  aoes  not  hear  evidence 
to  ascertain  whether  or  not  such  averments  are  true.  In  the  circuit  court  the  party  oppos- 
ing the  removal  may  move  that  tlie  cause  be  remanded,  if  he  relies  u|)on  the  petition  being 
insufficient.     If  he  desires  to  controvert  its  allegations,  he  files  a  plea  in  abatement. 

The  jurisdiction  of  the  State  court  or  of  the  circuit  court  is,  of  course,  determined, 
not  by  the  assertion  or  denial  of  jurisdiction  by  either,  but  by  the  actual  existence  of 
cause  for  removal.  The  State  court  must,  unless  the  petition  be  filed  in  vacation,  ex- 
amine whether  or  not  the  petition  for  removal  presents  cause.  Stone  v,  Sargent,  129 
Mass.  503  ;  National  Bank  v.  Adams,  130  Mass.  431.  The  decision  of  the  nisi  priua 
State  court,  whether  in  favor  of  or  against  removal,  can  be  reviewed  by  the  highest 
court  of  the  State.  If  the  highest  coui-t  of  the  State  decide  a^inst  removal,  its  deci- 
sion can  be  reviewed  by  the  supreme  court  of  the  United  States.  In  the  following 
cases  the  supreme  court  of  the  United  States  affirmed  the  action  of  the  State  court  in 
refusing  removal.  Grover  &  Baker  Co.  v.  Florence  Sewing  Machine  Co.,  18  Wall.  553  ; 
Vannevan  v,  Bryant,  21  Wall.  41  ;  Pechner  v.  Phcenix  Ins.  Co.,  95  U.  S.  183  ;  Amory 
V.  Amory,  96  U.  S.  186  ;  Railroad  Co.  v,  McKinley,  99  U.  S.  147.  If  the  State  court 
improperly  denies  the  petition  to  remove,  the  petitioner  may  contest  the  action  on  the 
merits  without  waiving  his  objection  to  the  jurisdiction,  and  the  supreme  court  of  the 
United  States  will,  in  error  to  the  supreme  court  of  the  State,  set  aside  all  proceedings 
mibsequent  to  the  filing  of  the  petition  and  order  removal.  Insurance  Co.  v.  Dunn, 
19  Wall.  214 ;  Removal  Causes,  100  U.  S.  457  ;  Railroad  Co.  v,  Mississippi,  101  U.  S. 
135.     In  a  later  case  that  court  has  decided  that  in  such  case  all  such  sutxiequent  pro- 
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suits  at  law  and  equity,  where  the  value  in  dispute  exceeds  five 
hundred  dollars,  and  the  United  States  arc  plaintiffs ;  or  one 
party  is  an  alien ;  or  the  suit  is  between  a  citizen  of  the  State 
where  it  is  brouglit,  and  a  citizen  of  another  State ;  or  against 
a  citizen  of  the  same  State,  claiming  lands  under  a  grant  from 
another  State.  But  this  jurisdiction  is  concurrent  with  the  State 
courts  ;  and  provision  is  made  for  removing  such  suits  commenced 
in  the  State  courts,  at  the  instance  of  the  defendant,  into  the  cir- 
cuit court.  It  also  has  original  jurisdiction  of  all  suits  involving 
copyrights  and  patents ;  and  of  all  crimes  punishable  under  the 
federal  authority.  And  this  criminal  jurisdiction  is  final,  unless 
there  be  a  disagreement  between  the  judges,  to  be  certified  to  the 
supreme  court.  The  circuit  court  has  appellate  jurisdiction  from 
the  district  court  by  writ  of  error  or  appeal,  in  the  following  cases ; 
Firsts  in  civil  actions  at  law,  where  the  value  in  dispute  exceeds 
fifty  dollars,  by  writ  of  error ;  and  sec<yndly^  in  admiralty  cases, 
where  the  value  in  dispute  exceeds  tliree  hundred  dollars,  by  ap- 
peal. But  it  has  no  appellate  jurisdiction  in  cases  of  equity  or  in 
criminal  cases.  In  these  cases  of  appellate  jurisdiction,  if  the 
judges  differ  in  opinion,  that  of  the  supreme  judge  prevails,  since 
these  cannot  be  certified  to  the  supreme  court,  (a) 

Jurindietion  of  the  District  Court,  This  court  has  jurisdiction 
of  the  following  cases  :  firsts  of  all  admiralty  cases  ;  secondlyy  of 
all  seizures,  })enalties,  and  forfeitures  under  the  laws  of  the  United 
States  ;  thirdly^  of  all  injuries  in  violation  of  the  law  of  nations, 
or  of  treaties,  where  an  alien  sues  ;  fourthly^  of  suits  brought  by 
the  United  States  where  the  value  in  dispute  amounts  to  one' 
hundred  dollars ;  fifthly^  of  suits  against  consuls,  suits  to  repeal 
patents,  and  suits  concerning  captures;  and  aixthlyy  of  crimes 

ceedings,  including  tho  jiirigmpnt  on  th(<  merits  rc'ndui*ed  by  the  Stnte  court,  are  aboo- 
lutc'ly  void.  Kcni  v.  HiiidVkojwr,  10;j  U.  S.  485.  And  where,  in  such  a  case,  the 
petitioner  filed  a  transcript  in  I  he  circuit  court,  and  there  obtained  a  judgment  on 
the  merits,  wliile  the  other  iMirty  obtained  a  judgment  on  the  merits  in  the  State 
court,  the  cinruit  court  can  enjoin  all  proceedings  under  tho  judgment  of  the  State 
court.     Deitzsch  v.  Huidekoper,  103  U.  S.  494. 

Where  the  petition  for  removal  of  a  suit  is  on  the  ground  that  there  la,  in  thesait, 
a  contn>v«*rsy  between  citizens  of  diffen'nt  States,  all  on  one  side  of  snch  controrerey 
must  Ix!  citizens  of  diflcrent  States  from  aU  on  the  other  side  ;  but  the  position  of  the 
litigants  to  such  controversy  is  not  dett^nnined  by  the  title  of,  or  by  the  order  of, 
filing,  the  pleadings  in  the  vState  court,  but  by  tho  actual  interest  of  the  parties. 
Meyer  17.  Construction  Co.,  100  U.  S.  457;  Ayers  v.  Chicago,  101  U.  S.  184.  When 
a  suit  is  removitd,  the  re.^t  whether  real  or  personal,  g04*s  with  it ;  as  do  all  ancillary 
remedies,  as  injunctions,  attachments,  receiverships.  The  supreme  court  has  a  reria* 
ory  jurisdiction  over  the  State  courts  only  when  it  appears  on  the  record  that  aome 
one  of  the  ques*ions  descriWd  in  the  act  of  1789  actually  did  arise  in  the  State  court, 
and  was  decided  thei*c  in  the  manner  requirwl  by  that  act.  Fnnnan  v.  Nichol,  8  Wall. 
44  ;  Gibson  v.  Chouteau,  8  Wall.  314.  An<l  although  a  writ  of  error  has  beeniasned 
by  one  of  the  jutlges  of  that  court,  still,  if  the  necessary  facts  do  not  apiwar  upon  the 
record,  it  will  1)6  assumed  by  the  State  court  that  it  was  improvidentiy  iasued,  and 
will  be  dismissed.     Nauer  v.  Thomas,  13  Allen,  !}7*2. 

(a)  -{A  person  is  not  to  Ije  sue<l  in  a  ITnitwl  States  court  in  any  district  other  than 
that  of  his  residence  or  in  which  he  may  l>e  found,  unless  there  are  two  or  more  defend* 
ants  residing  in  diffeivnt  districts,  or  the  suit  is  of  a  IocaI  nature.  R.  S.  §S  73^742. 
A  judgment  of  a  United  States  court  is  a  lien  only  on  land  in  the  district,  but  execu- 
tion may  issue  to  any  district  in  the  State,  §  985.  }• 
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punishable  under  the  federal  authority,  when  the  punishment  does 
not  exceed  a  fine  of  five  hundred  dollars,  or  imprisonment  for  six 
months,  or  thirty-nine  lashes.  In  some  of  these  cases,  the  juris- 
diction is  exclusive  both  of  the  circuit  court  and  of  the  State 
courts;  and  in  others,  it  is  concurrent  with  both. 

§  50.  Jarisdiotion  of  the  State  Courts,  (a)  Here  there  is  very 
great  diversity.  In  Ohio,  the  distribution  of  jurisdiction  very  much 
resembles  that  of  the  federal  courts.  The  supreme  court  has  no 
jury  and  no  original  jurisdiction  except  that  of  issuing  those  writs 
which,  like  mandamus  and  quo  warranto,  are  peculiar  to  the  high- 
est court.  Its  chief  business  is  to  hear  and  determine  cases  on 
petition  in  error,  and  such  cases  as  may  be  reserved  by  the  district 
court,  (6)  either  from  an  equal  division  of  opinion,  or  because  of 
the  novelty  or  importance  of  the  questions  involved.  The  district 
court  (6)  has  appellate  jurisdiction  from  the  common  pleas  in  all 
civil  cases  in  which  that  court  has  original  jurisdiction,  that  is, 
in  all  cases  above  the  jurisdiction  of  a  justice  of  the  peace.  The 
common  pleas  has  exclusive  original  jurisdiction  in  criminal  cases, 
with  the  exception  of  some  minor  offences  assigned  to  the  probate 
court,  and  of  divorce  and  alimony.  It  has  appellate  jurisdiction 
from  the  probate  court,  from  justices  of  the  peace,  and  from  county 
commissioners,  in  certain  cases.  The  probate  court  has  exclusive 
jurisdiction  of  all  probate  and  testamentary  matters,  the  appoint- 
ment and  supervision  of  administrators  and  guardians,  inquests  of 
lunacy,  appropriations  of  private  property  by  corporations,  and 
sundry  offences  below  the  degree  of  penitentiary.  Justices  of  the 
peace  have  jurisdiction  of  all  civil  cases  within  the  value  of  three 
nundred  dollars,  with  the  exception  of  a  few  specified  cases,  which 
peculiarly  require  the  verdict  of  a  jury.  With  a  few  special  ex- 
ceptions their  civil  jurisdiction  is  confined  to  their  respective 
townships.  Their  criminal  jurisdiction,  which  is  merely  prelim- 
inary, and  confined  to  examination  and  commitment  for  trial, 
comprehends  all  offences,  and  extends  through  the  county,  (c) 
They  likewise  have  jurisdiction  of  some  special  cases,  as  contro- 
versies between  masters  and  apprentices ;  trials  of  the  right  of 
property  taken  on  execution  or  attachment ;  and  actions  of  forcible 
entry  and  detainer.  They  also  have  the  general  power  to  admin- 
ister oaths,  and  take  acknowledgment  of  deeds. 

(a)  \\n  proceedings  in  rem  where  both  a  State  court  and  a  federal  court  have  been 
applied  to,  and  both  have  jurisdiction,  the  court  first  taking  possession  of  the  rea  lias 
exclusive  jurisdiction  for  the  purposes  of  its  suit.  Heidritter  v.  Elizal)eth  Oil  Cloth  Co., 
112  U.  S.  294.  Our  supreme  court,  unlike  that  of  Massachusetts,  cannot  decide  ques- 
tion) not  involreti  in  the  issue  at  the  request  of  the  legislature.  State  ex  rcL  v.  Baugh- 
man,  3S  Ohio  State,  455.  \ 

(6)  The  district  courts  are  now  superseded  by  the  circuit  courts  in  Ohio ;  see  notes 
to  §  46,  mpra. 

(0)  The  defendant  may  demand  a  trial  by  jury,  in  all  cases  where  the  justice  has 
jniiadiction  to  try  and  punish  by  fine  or  otherwise.  Act  of  March  26,  1 859.  For  the 
dvU  jurisdiction  of  justices  of  the  peace,  see  act  of  March  14,  1853,  and  act  of  March 
10,  1S60. 
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LECTUEE  IX. 

ENUMERATED  POWERS,  (a) 

§  51.  Power  as  to  Revenue.  In  the  three  preceding  lectures  we 
have  examined  those  provisions  of  the  constitution  which  relate  to 
the  organization  of  the  three  great  departments  of  government. 
I  have  already  remarked,  that  all  the  remaining  provisions  may  be 
classed  imder  the  general  head  of  limitations  of  delegated  power ; 
but  that  they  are  subdivided  as  follows :  fir%t^  enumerated  powers 
of  the  federal  government ;  Becondly^  incidental  powers ;  thirdly^ 
powers  prohibited  to  the  federal  government ;  B,nd  fourthly^  powers 
prohibited  to  the  States,  by  the  federal  constitution,  and  by  their 
respective  constitutions.  These  provisions  likewise  admit  of  a 
more  general  subdivision  as  follows :  firat^  direct  limitations, 
whether  by  enumeration  or  prohibition;  and  secondlt/,  indirect 
limitations,  by  declarations  of  rights.  But  instead  of  following 
strictly  either  of  these  classifications,  I  shall  adopt  the  arrange- 
ment suggested  by  the  subject-matter,  to  which  these  provisions 
relate.  Accordingly,  while  I  commence  with  the  enumerated 
powers  of  the  federal  government,  1  shall  discuss  in  connection 
therewith,  all  the  federal  and  State  prohibitions  relating  to  the 
same  subject-matter. 

The  revenue  power  is  conferred  in  the  following  words  :  "  Con- 
gress shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States  ;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States."  (b) 
It  is  of  course  indispensable  to  the  very  existence  of  government^ 
that  it  should  have  the  power  of  raising  a  revenue  adequate  to  its 

(a)  It  would  seem  that  the  convcntiou  did  not  at  first  contemTilate  a  specific  enu* 
meration  of  the  powers  of  Congress.  The  first  projiosition  was,  tiiat  Congress  should 
have  power  to  legislate  in  all  cases  where  the  Congress  of  the  confederation  conld  legis- 
late ;  and  in  all  04ises  to  which  the  States  were  incompetent,  or  where  State  legislation 
might  interrupt  the  harmony  of  the  Union  ;  and  to  negative  all  State  laws  contravoii* 
ing  the  constitution  or  treaties.  Mad.  Pap.  759-61,  859.  This  proposition  was  then 
mwlilied  l>y  striking  out  the  jwwer  to  negative  State  laws,  adding  the  power  to  legislate 
in  all  casifs  for  the  general  interests  of  the  Union,  and  declaring  the  supix'macy  of 
treaties  and  acts  of  Congress  —  id  1114-19,  1221.  The  resolution  wa.s  then  referred 
to  the  committee  of  detail,  who  report<'d  a  s])ecific  enumeration  of  the  i>ower8  of  Con- 
gress—  id.  1221,  1232.  Propositions  were  made  to  extend  this  enumeration  much  far- 
ther than  it  actually  goes  ;  as  to  create  corporations  ;  to  estahlish  a  national  aniversity 
and  other  seminaries  of  learning ;  to  grant  premiums  for  the  promotion  of  useful 
knowledge  ;  to  encourage  agriculture,  commerce,  and  manufactures,  by  establishing 
public  institutions,  rewards,  and  iromunitieit ;  to  regulate  stages  on  ixwt-roads '— id. 
1354-5  ;  to  pass  sumptuary  laws  —  id.  1869,  1568  ;  to  regulate  damages  on  protested 
bills  — id.  1448  ;  and  to  construct  canals  —  id.  1576.  See  also,  1  Kent,  Com.  lee.  1% 
18,  19. 

{b)  See  Mad.  Pap.  1339-43,  1485,  1549,  1611.  I  have  put  a  comma,  instead  of  a 
semicolon,  after  the  word  *'  excises"  bccaus(>  it  appears  that  the  clause  was  so  re|K)rted 
to  the  convention  by  the  committee.     See  1  Story,  Const.  §  907  ;  1  Kent,  Com.  254. 
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necessary  expenditures.  But,  at  the  same  time,  as  the  power  of 
taxation  is  one  of  the  most  dangerous  powers  with  which  govern- 
ment is  intrusted,  and  has  been  more  frequently  abused  than  any 
other,  it  requires  to  be  guarded  with  peculiar  care.  And  this  is 
especially  necessary  with  respect  to  the  federal  government,  being 
professedly  one  of  limited  powers.  The  clause  above  quoted,  has 
probably  ^ven  rise  to  more  discussion  than  any  other  in  the 
constitution.  Even  its  grammatical  construction  is  a  matter  of 
controversy.  Some  have  contended  that  the  words,  "  to  pay  the 
debts  and  provide  for  the  common  defence  and  general  welfare," 
confer  distinct  and  substantive  powers,  unconnected  with  the 
taxing  power.  It  is  a  sufficient  objection  to  this  construction,  that 
it  would  make  the  federal  powers  unlimited,  and  the  specific 
enumeration  which  follows  this  clause  unmeaning,  if  not  absurd. 
If  Congress  has  the  general  power  to  do  whatever  it  deems  will 
promote  the  common  defence  and  general  welfare  of  the  country, 
this  single  grant  of  power  includes  more  than  all  the  specifications 
together,  and  of  course  supersedes  them  all.  Others,  however, 
contend  that  the  clause  confers  a  general  and  substantive  grant  of 
power,  to  be  explained  and  limited  by  the  subsequent  specifications, 
and  in  its  turn  to  illustrate  them ;  but  having  no  meaning  by  itself 
alone.  It  is  a  sufficient  objection  to  this  coustruction,  that  it 
virtually  obliterates  these  words  from  the  constitution ;  since,  if 
the  words  were  taken  away,  the  aggregate  power  of  Congress  would 
remain  the  same.  What,  then,  is  the  tnie  construction  of  this 
clause  ?  The  weight  of  reason  as  well  as  authority,  makes  these 
words  a  qualification  of  the  taxing  power.  The  whole  provision 
means  the  same  as  if  the  words  were  "  in  order  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare."  Thus, 
while  Congress  is  not  limited  by  this  clause,  as  to  the  subjects  upon 
which  taxes  may  be  levied,  it  is  limited  as  to  the  purposes  for 
which  they  sliall  be  le>ied.  Congress  cannot  wantonly  exercise  the 
taxing  power  for  any  purposes  whatsoever ;  but  only  for  the  speci- 
fied purposes  of  paying  the  debts  and  providing  for  the  common 
defence  and  general  welfare.  Even  this  construction  still  leaves 
a  vast  discretion  in  Congress,  as  to  the  appropriation  of  the  revenue ; 
but  it  seems  to  be  the  only  one  which  the  clause  will  rationally 
bear. 

Such,  then,  being  the  general  import  of  the  clause,  let  us  ex- 
amine its  terms  more  particularly.  Four  words  are  employed  to 
describe  the  taxing  power ;  namely,  "  tazeSy  duties,  imposts,  and 
excises.''^  Of  these,  the  word  "  taxes  "  is  universal,  including  not 
only  the  other  three,  but  also  every  species  of  contribution  levied 
by  government ;  "  duties  "  include  impositions  laid  upon  any  kind 
of  commodities  in  any  situation  ;  "  imposts  "  usually  signify  impo- 
sitions laid  upon  imported  articles ;  and  "  excises  "  are  impositions 
exacted  upon  the  manufacture,  retail,  or  consumption  of  commod- 
ities. Probably  the  only  reason  for  employing  these  four  terms, 
was  an  anxiety  to  include  every  species  of  taxation  in  the  general 

9 


130  SNUMEBATED  FOW£BS. 

grant  of  power.  All  taxes  are  primarily  divided  into  direct  and 
indirect.  Direct  taxes  are  those  which  are  levied  directly  upon 
the  person  or  property  of  individuals.  Indirect  taxes  are  those 
which  are  levied  upon  the  privilege  of  doing  some  act ;  generally 
in  relation  to  property,  as  buying,  selling,  importing,  exporting, 
and  the  like  ;  but  sometimes  in  relation  to  certain  occupations  or 
professions,  as  banking,  insuring,  and  the  like ;  and  which  may 
consequently  be  avoided  by  foregoing  the  privilege  taxed.  The 
constitution  elsewhere  provides,  as  wo  have  seen,  that  "  direct 
taxes  shall  be  apportioned  among  the  several  Statc»s  according  to 
their  respective  numbers ; "  and  again,  to  the  same  effect,  that 
^'  no  capitation  or  other  direct  tax  shall  be  laid,  unless  in  propor- 
tion to  the  census."  This  was  a  part  of  the  compromise  between 
the  States  respecting  slaves,  already  described.  The  slaveholding 
States  bear  an  increased  proportion  of  direct  taxation,  in  return 
for  their  increased  representation,  both  being  measured  by  the 
same  rule  of  apportioimicnt.  (a)  In  construing  an  act  of  1794, 
which  laid  a  tax  upon  carriages,  it  was  decided  that  the  consti- 
tution intended  to  include,  under  the  description  of  direct  taxes, 
only  two  species  ;  namely,  a  tax  upon  the  person,  called  a  poll  or 
capitation  tax,  and  a  tax  upon  land.  (6)  This,  therefore,  may  be 
regarded  as  the  established  construction;  and  consequently  all 
taxes  not  levied  directly  upon  peraons  or  land,  are  to  be  treated  as 
indirect  taxes.    The  constitution  then  declares  that  ^^  all  duties, 

(a)  Tliifl  rule  of  direct  taxation  was  adopted  in  the  convention  by  a  vote  of  10  to  L 
Mad.  Pap.  1379.  Since  the  adoption  of  tlie  14th  amendment  changing  the  proportion 
of  ^presentation,  direct  taxes  will  no  longer  bo  proix>rtionod  to  representation. 

(b)  In  Ilylton  v.  United  States,  3  Dallas,  171,  the  facts  were  these:  In  1794| 
Congress  passed  a  law  laving  a  tax  upon  carriages.  This  tax  was  laid  by  the  rale  of 
uniformity.  Ilylton  refused  to  itay,  on  the  ground  that  a  tax  on  carriage  was  a 
direct  tax,  and  therefore  could  only  be  laid  by  the  rule  of  amrartionment.  The  court 
decided  that  it  was  not  a  direct  tax,  and  was  therefore  properly  laid  by  the  rule  of  nui- 
formity.  This  is  the  only  point  the  case  dcc'i<lcs.  But  the  court  expressed  their  opin- 
ions fully  on  the  nature  of  direct  taxes.  They  thought  there  were  but  two  kinds  of 
direct  taxes  ;  namely,  a  capitation  or  i>oll  tax,  and  a  tax  on  land.  These  were  the  otklj 
taxes  that  c^uld  with  any  show  of  reason  or  convenience  be  laid  by  the  rule  of  appor* 
tionmeut  acconling  to  the  census.  The  provision  was  inserted  in  favor  of  the  sonthetn 
States.  They  had  a  large  number  of  slaves,  and  a  thinly  ])eopled  territory  ;  while  the' 
other  States  ha<l  but  few  slaves,  and  a  thickly  jieojded  territory.  Now  to  make  the 
southern  States  pay  as  much  for  each  acre  of  land,  or  each  individiml  person  iiiclod- 
ing  slaves,  as  the  other  States  paid  —  which  wcuild  lie  the  case  by  the  rule  of  nniform- 
ity — was  manifestly  unjust.  To  save  them,  therefore,  from  such  an  imposition,  was 
the  intention  of  the  constitution.  But  the  same  reason  would  not  exist  in  r^anl  to 
any  other  species  of  taxable  pro^x^rty,  as  carriages  for  example.  A  carriage  in  the 
south  was  worth  as  much  as  a  carriage*  in  the  nortli.  and  ought  to  (>ay  as  much  tax.  The 
inference  is,  that  the  convention  had  in  view  no  other  taxes,  as  direct,  than  the  capi- 
tation and  land  tuxea.  Thes<i  were  to  be  apportioned  to  each  State  according  to  its 
census.  As  a  nile  of  taxation,  it  was  radically  wrong  on  general  principles  ;  and  could 
only  be  vindicated  by  considering  that  it  was  resorted  to  for  the  sake  of  compromise. 
The  income  tax  is  not  a  direct  tax.  Pacilic  Ins.  Co.  v.  Soule,  7  Wall.  433.  Nor  is  the 
tax  on  the  cironlation  of  State  Irank  notes  in  the  National  Bank  Art.  Veazio  Bank  P. 
Fenno,  8  Wall.  533.  The  act  of  Congress  requiring  licenses  to  be  taken  out  for  partic- 
ular kinds  of  business  is  constitutional.  The  po!»session  of  such  a  license  does  not, 
however,  convoy  to  the  holder  a  vested  right  to  carry  on  that  business  within  a  State 
contrarv  to  the  laws  of  that  State.  License  Tax  Cases,  5  Wall.  46*2  ;  Pervear  v.  Com- 
monwealth, 5  WaU.  475  -{and  see  McGuirc  v.  State,  42  Ohio  SUtc,  530}-. 
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imposts,  and  excises  shall  be  uniform  throughout  the  United 
States.'*  And  it  follows,  from  what  has  just  been  said,  that  this  is 
equivalent  to  declaring  that  all  indirect  taxes  shall  be  laid  by  the 
rule  of  uniformity.  Again,  in  construing  the  act  of  1815,  which 
laid  a  direct  tax  upon  the  District  of  Columbia,  it  was  decided 
that,  although  representation  and  direct  taxation  are  measured  by 
the  same  rule,  they  are  not  dependent  upon  each  other ;  and  there- 
fore a  district  or  territory  not  represented  in  Congress,  may  be 
constitutionally  required  to  pay  a  direct  tax.  (a) 

The  next  provision  connected  with  revenue,  is  a  prohibition  to 
the  United  States.  ^^  No  tax  or  duty  shall  be  laid  upon  articles 
exported  from  any  State.  (6)  No  preference  shall  be  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  ports  of  one  State  over 
those  of  another ;  nor  shall  vessels  bound  to  or  from  one  State,  be 
obliged  to  enter,  clear,  or  pay  duties  in  another."  (c)  The  object 
of  these  prohibitions  is  the  same  as  of  that  provision  which  estab- 
lishes uniformity  as  the  rule  of  indirect  taxation;  namely,  to 
secure  the  States  against  partiality  or  favoritism.  If  exports 
could  be  taxed,  it  would  be  in  the  power  of  Congress  to  injure 
or  even  destroy  the  staple  products  of  a  particular  State,  and 
also  to  cramp  the  general  industry  of  the  country.    If  inducement 

(a)  In  Loughborough  v.  Blake,  5  Wheaton,  817,  tlie  single  question  presented  to 
the  oonrt  was,  whether  Congress  had  a  right  to  impose  a  direct  tax  on  the  District  of 
Colambia  ?  The  decision  was,  that  Congress  had  this  right.  The  general  grant  of 
power  to  lay  and  collect  taxes,  duties,  imposts  and  excises,  is  without  limitation  as  to 

t»]ace.  And  the  declaration  that  all  such  taxes  .should  be  uniform  throughout  the 
Jnited  States,  is  proof  that  the  power  was  to  extend  through  the  Union.  This  grant  of 
power  includes  direct  taxes  as  well  as  others.  And  the  provision  that  direct  taxes 
shall  be  apportioned  according  to  numbers,  did  not  abridge  this  grant  of  power.  The 
object  of  this  provision  is  simply  to  fix  a  standanl  of  ap^)ortionment,  and  not  to  exempt 
from  taxation  those  who  are  not  represented.  Representation  is  not  made  the  founda- 
tion of  taxation.  Taxes  are  not  apportioned  to  reitresentatives,  but  to  numbers.  The 
words  are,  "  no  capitation  or  other  direct  tax  fihall  be  laid  unless  in  proportion  to  the 
census,**  Now  wherever  a  census  is  taken,  this  rule  may  be  applied,  as  well  in  the 
dutrict  or  territories  as  in  the  States.  The  district,  therefore,  is  not  only  within  the 
genera]  grant  of  power,  but  within  the  restriction  as  to  the  rule.  Direct  taxes  may  be 
proportioned  to  the  nunjbers  hero,  as  well  as  in  the  State.  Congress  is  not  obliged  to 
extend  direct  taxation  to  the  districts  and  territories,  as  it  is  to  all  the  States,  when  it 
taxes  any.  But  it  has  the  power,  if  it  choose  to  exercise  it,  for  there  is  no  limitation. 
Bat  if  Congress  had  not  ]>ossessed  this  power,  by  the  general  grant,  it  would  clearly 
derive  it  from  the  iwwer  of  exercising  "exclusive  legislation  in  all  cases  whntso<'ver 
within  the  district.  *  These  words  are  as  broad  as  words  couhi  be.  But  it  is  said  they 
must  be  limite<l  by  the  great  principle,  that  representjition  is  inseparable  from  taxation  ; 
what  then  ?  Is  the  district  to  be  entirely  exempt  from  taxation,  because  it  has  no  rep- 
resentative in  Congress  ?  This  is  not  contended  for.  It  is  adinittetl  that  indirect 
taxes  may  be  laid,  in  the  form  of  duties,  imposts,  and  excises.  Congress  is  obliged  t^ 
extend  such  taxation  to  the  district,  if  it  extend  it  anywhere.  And  where  is  the  dif- 
ference, in  principle,  between  this  kind  of  taxation  and  the  otluT  i  There  is  none.  If 
the  rule  of  uniformity  protects  the  district  against  oppression  in  the  one  case,  the  rule 
of  apportionment  will  equally  protect  it  in  the  other.  On  the  whole,  the  court  could 
see  no  reason  for  making  an  exception,  when  the  constitution  makes  none.  The  per- 
sonal estate  of  a  woman  is  liable  to  taxation,  although  she  has  no  vote.  The  jtroperty 
of  all  inhabitants  is  subject  to  taxation,  whether  voters  or  not  Wheeler  v.  Wall, 
«  Allen,  558. 

{h)  This  prohibition  to  tax  exports  was  strenuously  resisted  in  the  convention  ;  but 
finally  pawed  by  a  vote  of  7  to  4.     Mad.  Pap.  1379-88,  1566-9. 
(c)  See  Mad.  Pap.  1430-2,  1440. 
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could  be  given  to  import  into  one  State  rather  than  another,  Con- 
gress might  build  up  the  ports  of  one  State  upon  the  ruins  of 
those  of  another.  And,  finally,  the  same  result  might  be  produced 
if  Congress  could  control  the  coasting  trade,  so  as  to  require  ves- 
sels bound  to  or  from  one  State,  to  enter,  clear,^or  pay  duties  in 
another. 

Tlie  only  remaining  provision  is  a  prohibition  to  the  States. 
^^  No  State  shall,  without  the  consent  of  Congress,  lay  any  imposts 
or  duties  upon  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws ;  and  the  net  produce 
of  all  duties  and  imposts  laid  by  any  State  on  imports  and  exports, 
shall  be  for  the  use  of  the  treasury  of  the  United  States ;  and  all 
such  laws  shall  be  subject  to  the  revision  and  control  of  Congress. 
No  State  sliall,  without  the  consent  of  Congress,  lay  any  duty  on 
tonnage.''  (a)     This  is  the  only  federal  limitation  of  the  taxing 

(a)  See  Mm].  Pap.  1447»  1584-6  ;  DroTV-n  v.  Maryland,  12  Wheat.  419  ;  Ragnet  v. 
Wade.  4  <^hio,  107  ;  Perry  v.  Torrence,  8  Ohio,  621  ;  Coolev  v.  Wardens  of  Philadel- 
phia, 12  How.  299.  -{The  ])rovi8ion  against  States  levying  duties  on  imports  does  not 
apply  to  inter-State,  but  to  foreign  commerce.  Brown  v.  Houston,  114  U.  S.  622.  V  In 
Brown  t*.  Maryland,  12  Whcaton,  419,  the  question  was  whether  a  law  of  Maryland, 
requiring  all  jH'rmtjui  selling  imjwrtcd  articles  by  wholeJiaUy  whether  importers  or  not, 
to  pay  fifty  dollars  for  a  license  in  the  same  manner  as  retailers  were  re<|nired  to  do  was 
constitutional  ?  The  court  held  that  this  law  was  repugnant  to  two  provisions  of  the  con- 
stitution :  first,  that  which  prohibits  the  States  from  laying  any  imposts  or  duties  upon 
imports  or  exports ;  and,  secondly,  that  which  gives  Congress  the  power  of  regalating 
connneroe  with  foreign  nations,  and  among  the  several  States.  I  shall  here  abstract 
only  what  relates  to  the  first  ground  of  unconstitutionality.  The  word  **  imports" 
means  "  things  imported."  The  prohibition,  therefore,  is  notconlinetl  to  duties  on  the 
act  of  importation^  but  includes  unties  on  the  articles  imported.  It  extends  to  duties 
levied  uj^n  the  articles  after  they  have  entered  the  country,  as  much  as  whiU  they  are 
entering.  This  is  evident  from  the  exception,  to  the  prohibition;  namely,  "except 
what  may  be  absolutely  necessary  for  executing  its  inspection  laws."  Now,  inspection 
laws  must,  from  their  nature,  a(tt  upon  imported  articles  after  they  are  landed.  And 
this  exception  was  made  because  the  tax  would  otherwise  have  l)een  within  the  |iroLiU- 
tion.  The  law  of  Maryland,  therefore,  which  acts  ui^on  the  selling  of  imported  arti- 
cles, is  not  shielded  by  the  fact,  that  it  only  acts  u|>on  goods  after  they  ara  brought 
within  the  State.  The  power  of  requiring  a  license  to  sell,  implies  the  power  of  pro- 
hibiting the  sale,  by  making  the  license  so  great  that  no  one  will  pay  it.  If,  then, 
Maryland  noss<.'ss  this  |>ow(.t,  she  could,  if  so  minded,  prohibit  importation  eDtirely : 
for  no  goofis  would  be  imported,  if  none  could  be  sold.  It  is  no  answer  to  say,  that  a 
State  will  have  too  much  considemtion  for  its  own  interests  to  do  this.  For,  without 
increasing  the  license  to  the  extent  of  prohibition,  it  would  be  very  likely  to  be  carried 
so  far  by  the  ini|K)rting  States  as  to  impose  an  onerous  tax  upon  the  non -importing 
Stat«i.  And  this  was  the  very  evil  ngainst  which  the  constitution  ir.tended  to  gnartL 
It  is  tnie  that  there  must  be  some  {MM-icHl  when  imported  goods  must  fall  under  the 
taxing  power  of  the  States.  That  i»eriod  is,  wht^n  they  have  ceosed  to  l»e  considered 
imports^  within  the  meaning  of  the  constitution.  Antl  there  is  great  diflSculty  iu  ascer- 
taining pre-Msely  what  that  i>eriod  is.  But  it  is  sufficient  for  the  present  case  to  «y 
generally,  that  when  the  importer  hns  so  ncted  upon  the  thing  imported,  that  it  haa 
become  incorporated  and  mixwl  up  with  the  mass  of  property  in  tne  country,  it  haa 
lost  its  distinctive  character  as  an  import,  and  b<'conie  subject  to  the  taxing  power  of  the 
State.  But  while  remaining  the  prop(>rty  of  the  importer,  in  his  warehouse,  in  the  orig- 
inal form  or  package  in  which  it  was  imported,  a  tax  upon  it  is  too  plainly  a  duty 
upon  imf>ort«,  to  escape  the  prohibition  in  the  constitution.  No  weight  is  due  to  the 
argument  that  this  is  not  a  tax  upon  the  article^  but  uiK>n  the  person  imjporting  it 
For  it  is  ninnifest  that  a  tax  on  the  sale  of  an  article  imported  only  for  sale,  la  a  tax  on 
the  art  it'll'  its*;!!'.  In  g(>ncral,  a  State  may  tax  occupations^  bt^cause  the  constitntioB 
does  not  forbid  it.  But  unless  the  persons  employing  the  individual  whose  occupation 
is  taxed,  thtrmselves  pay  the  tux,  it  must  still  be  a  thing  taxed  through  a  perdon.     A 
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power  of  tlie  States.  The  object  manifestly  is  to  preserre  harmony, 
by  preventing  the  States  from  exercising  the  taxing  power  to  the 
injury  of  each  other  or  of  the  Union.  But  inspection  laws  being 
designed  to  improve  tiie  character  of  State  products,  and  prevent 
impositions  in  their  sale,  the  States  are  permitted  to  enact  them. 
Yet,  lest  this  permission  should  be  made  a  pretext  for  other  ob- 
jects, such  laws  are  required  to  have  the  assent  of  Congress.  And 
to  remove  all  temptation  to  tax  imports  or  exports  for  the  purpose 
of  revenue,  the  net  proceeds  are  declared  to  belong  to  the  national 
treasury.  The  same  remarks  apply  to  the  prohibition  of  a  tonnage 
duty.  In  deciding  against  the  constitutionality  of  a  law  of  Mary- 
land, requiring  all  persons  selling  imported  articles  by  wholesale 
to  pay  a  license,  it  was  held  that  this  prohibition  is  not  confined 
to  taxes  laid  on  the  act  of  exportation  or  importation,  but  includes 
taxes  laid  upon  the  articles  themselves,  either  before  they  leave 
the  State  or  after  they  are  brought  into  it.  But  it  is  obvious  that 
there  must  be  some  period  when  imported  articles  fall  within  the 
taxing  power  of  the  States ;  and  in  general  terms  that  period  is, 
when  they  have  become  so  mixed  up  with  the  mass  of  property  in 
the  State,  as  to  lose  their  distinctive  character  of  imports.  And  * 
accordingly,  a  law  of  Ohio,  laying  a  tax  upon  the  capital  of  all  mer- 
chants trading  in  foreign  or  domestic  goods,  was  held  to  be  consti- 
tutional ;  because  it  treated  the  capital  of  merchants  like  that 
employed  in  all  other  operations,  and  only  indirectly  and  remotely 
affect^  imports  or  exports. 

The  result  of  the  foregoing  provisions  is,  that  Congress  may  lay 
any  kind  of  tax  for  the  purpose  of  paying  the  debts  or  promoting 
the  defence  or  welfare  of  the  Union,  except  a  tax  on  exports ;  that 
direct  taxes,  including  taxes  on  persons  and  land,  are  to  be  laid  bv 
the  rule  of  apportionment,  and  all  other  taxes  by  the  rule  of  um- 
formity;  and  that  the  States  are  only  prohibited  from  taxing 
imports,  exports,  and  tonnage.  It  is  now  many  years  since  Con* 
gress  has  found  it  necessary  to  lay  a  direct  tax  ;  and  accordingly, 
the  slaveholding  States  have-had  all  the  benefit  without  the  burden 
of  the  compromise.  The  revenue  arising  from  indirect  taxation 
has  been  sufficient  to  pay  off  an  immense  national  debt,  besides 
defraying  the  current  expenses  of  government ;  and  this  revenue, 
with  the  exception  of  the  proceeds  of  the  public  lands,  has  been 

tax  on  the  ocenpatioii  of  an  importer,  is  a  tax  on  importationfi ;  and  this  a  State  can- 
not impose,  becanae  the  constitution  forbids  it.  See  also  Low  v.  Austin,  18  Wall.  29. 
B^t  the  exception  ia  strictly  limited  to  goods  in  the  hands  of  the  importer,  and  does 
not  extend  to  cargoes  sold  whether  before  or  after  arrival,  to  be  at  the  vendor's  risk 
nntil  detiversd  within  the  limits  of  the  port,  when  in  the  hands  of  the  vendee. 
Waring  V.  The  Mayor,  8  Wall.  110.  Nor  does  the  ]|)rohibition  extend  to  articles 
hrooght  from  one  State  into  another,  but  only  to  foreign  imports  and  exports.  A 
uniform  tax  by  a  State  on  all  sales  made  in  it,  whether  made  by  a  citizen  of  the 
State  or  of  another  State,  or  whether  the  produce  of  the  State,  or  not,  is  valid. 
Woodmff  V.  Parkham,  8  WalL  123.  A  State  cannot  tax  vessels,  though  the  property 
of  its  citizens  and  otherwise  taxable  by  it,  at  so  much  per  ton  of  the  registered  ton- 
nage. State  Tonnage  Tax  Cases,  12  Wall.  204.  •{  But  they  are  taxable  as  property 
the  same  as  other  property.    Wiggins  Feny  Co.  v.  East  St.  Louis,  107  U.  S.  866.  y 
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derived  almost  solely  from  duties  on  imports.  The  experiment  of 
an  excise  has  been  tried  on  distilled  spirits,  for  example ;  but  in 
1793,  it  produced  the  insurrection  in  Pennsylvania ;  a  fact  which 
strongly  illustrates  tlie  unpopularity  of  this  species  of  taxation. 
Indeed,  experience  has  proved  that  a  tax  on  imports  is  more 
cheerfully  paid,  because  less  felt  by  those  upon  whom  it  ultimately 
falls. 

From  the  view  now  taken,  it  follows  that  the  States  must  depend 
chiefly,  if  not  entirely,  upon  direct  taxation,  in  the  literal  sense  of 
these  words ;  since  the  power  of  indirect  taxation  is  mostly  taken 
away,  (a)  The  constitution  of  Ohio  contains  no  limitation  upon 
the  taxing  power  of  the  State,  except  the  prohibition  "  to  levy  a 
poll-tax  for  county  or  State  purposes."  (6)     By  a  poll-tax  is  here 

(a)  Tliedoctriue  is  now  wcU  settled,  thongh  there  is  no  express  provision  in  the 
coustitution  to  that  effect,  that  the  State  govemtnents  cannot,  without  the  consent  of 
Cougresd  at  least,  tax  any  of  the  instrumentalitips  employed  by  the  general  eovem- 
meut  in  accomplishing  its  ends.  The  doctrine  was  first  laid  down  in  McCuIloch  v. 
Maryland,  4  Wheaton,  316,  with  rofentuce  to  the  Bank  of  the  U.  S.  See  note  to  §  7S. 
Thus,  certificates  given  by  tlic  United  States  to  creditors  for  supplies  in  war,  are  not 
taxable  by  the  States.  The  Banks  v.  the  Mayor,  7  Wall.  16.  Nor  are  United  States 
not<iH  intended  to  circulate  as  money,  when  the  statute  provides  that  they  shaU  not  be. 
Bank  V.  Supervisors,  7  Wall.  26.  This  prohibition  does  not  apply  to  taxation  remitted 
by  the  law  of  Congress  as  not  impairing  the  usefulness.  National  Bank  v.  Common- 
wealth, 9  Wall.  353.  It  does  not  extend  to  cori)orations  chartered  by  government 
when  the  charter  is  silent  Thompson  v.  Pacific  K.  R.,  9  W^all.  579  ;  R.  R.  Co.  «• 
Peniston,  18  Wall.  5.  The  capital  of  a  national  bank,  so  far  as  it  is  invested  in 
United  States  bonds,  cannot  be  taxed,  nor  can  the  corporation  be  taxed  in  any  way  as 
the  owner  of  them  :  but  the  stockholdera  may  be  taxed  within  the  limitations  prescribed 
by  Congress,  no  matter  how  the  capital  is  invested.  National  Bank  v.  Commonwealth, 
9  Wall.  353.  •{  The  provision  that  the  tax  on  such  shares  shall  not  be  higher  than  it  is 
on  other  moneyed  capital,  applies  to  prevent  a  more  onerous  mode  of  assessment  as 
well  as  a  higher  percentage.  People  v.  AVeaver,  100  U.  S.  589.  y  This  protection  of  the 
instrumentalities  of  the  government  is  reciprocal,  and  the  United  States  cannot  tax  the 
salary  of  a  judicial  officer  of  a  State.    The  Collector  v.  Day,  11  Wall.  113. 

A  State  can  tax  property  only  when  within  its  jurisdiction.  So  when  a  railroad  ex- 
tends into  two  States,  and  bonds  arc  issued  secured  on  the  whole  line,  snch  bonds  are 
not  taxable  in  either  State.  Railroad  Co.  r.  Jackson,  7  WalL  262.  Nor  can  a  State 
tax  bonds  of  State  corporations,  owned  by  non-residents,  and  compel  the  corporation 
to  retain  the  tax.  Kailroad  Co.  v.  Pcnn.,  15  Wall.  800.  -lA  vessel  can  only  )« 
taxed  by  the  State  where  her  home  port  is.  Morgan  v,  Parham,  16  Wall.  471.  }• 
Nor  can  a  State  require  non-resident  traders  to  pay  a  larger  license  than  the  resident 
traders,  as  this  is  in  contravention  of  the  clause  giving  a  citizen  of  one  State  all  the 
privilegtis  and  immunities  of  citizens  of  all  the  States,  and  is  a  regulation  of  commerce. 
Webber  v,  Virginia,  103  U.  S.  844  ;  Ward  v.  Maryland,  12  Wait  418  ;  Pacific  Jnao- 
tion  Co.  V.  Dyer,  64  Iowa,  88. 

(b)  State  r.  Gazlay,  5  Ohio,  14  ;  Stat«  v.  Proudfit,  8  Ohio,  68 ;  State  v.  Hibbtid, 
8  Ohio,  63.  In  State  v,  Gazlay,  the  taxing  power  of  the  Ohio  legislature,  under  the 
first  constitution,  was  drawn  in  question.  This  constitution  contain^  no  express  pmioi 
power  to  impose  any  tax  whatever.  The  only  provision  on  the  subject  of  taxation  was 
a  prohibition,  in  the  following  words  :  **  The  levying  taxes  by  the  poll  is  grieyoosand 
oppressive,  therefore  the  legislature  shall  never  le\'y  a  poll-tax  for  county  or  State  pur- 
poses." But  this  prohibition  of  one  particular  8i)ecies  of  tax  contains,  by  implication,  a 
grant  of  power  to  lay  any  other,  so  that  it  be  not  repugnant  to  the  State  or  federal  constitu- 
tion. And  such  has  been  the  practical  construction  by  our  le^rislature.  We  levy  taxes^  not 
only  upon  property  of  every  description,  but  uiK)n  professions  and  occupations.  In  a 
word,  as  tne  court  olwervcd,  in  Koguet  v.  Wade,  4  Ohio,  107,  the  power  to  tax,  so 
long  as  it  does  not  contravene  the  federal  constitution,  "  is  an  nnlimited  sovereign 
power."  The  question  in  the  present  case  was,  u]K)n  the  right  to  tax  thtprofemtmn, 
A  law  waH  passed,  laying  a  tax  not  exceeding  five  dollars,  upon  all  practising  lawjrers 
aud  physicians.     Gazlay  was  regularly  licensed  and  admitted  to  practice,  before  this 
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meant  a  personal  or  capitation  tax,  the  objection  to  which  is,  that 
it  operates  unequally  upon  the  poor  and  the  rich,  by  being  the 
same  for  all,  and  not  in  proportion  to  the  means  of  each.  But 
the  prohibition  does  not  include  taxation  for  township  purposes  ; 
and  it  has  also  been  decided  not  to  include  a  tax  upon  profes- 
sions, as  those  of  law  and  medicine,  sometimes  called  a  faculty 
tax.  We  have  already  seen,  that,  by  the  ordinance  of  1787,  no 
tax  can  be  laid  upon  the  public  lands  within  our  limits  until  sold 
by  Congress ;  and  that  the  lands  of  non-residents  cannot  be  taxed 
higher  than  those  of  residents.  We  have  also  seen,  that,  by 
the  terms  of  admission  into  the  Union,  Ohio  has  relinquished  the 
power  of  taxing  lands  sold  by  Congress  until  five  years  after  the 
sale,  (a) 

The  Tarious  kinds  of  taxes  are  as  follows :  Firsts  the  State  tax^ 
the  rate  of  which  is  fixed  by  the  legislature  for  each  year.  Seo- 
andly^  the  county  ^aa:,  the  rate  of  which  is  fixed  by  the  county  com- 
missioners, within  certain  limits,  varying  according  to  the  property 
in  the  county.  Thirdly^  the  township  tax^  the  rate  of  which  is 
fixed  by  the  township  trustees.  Fourthly^  the  school  taxy  the  rate 
of  which  is  fixed  by  the  legislature  :  but  the  county  commissioners 
may  add  one-fourth  of  a  mill  if  they  think  proper.  Fifthly ,  the 
school  house  tax,  the  rate  of  which  is  fixed  by  the  voters  of  the 
school  districts.  Sixthly ^  the  poor  tax^  the  rate  of  which  is  fixed 
by  the  county  commissioners.  Seventhly ^  the  poor-house  taxy  the 
rate  of  which  is  fixed  by  the  county  commissioners.  (&) 

law  was  passed,  and  one  of  his  gronnds  for  refu8in||^to  pay  the  tax  was,  that  the  license 
to  practise  was  a  contract,  and  subsequent  taxation  was  a  violation  of  that  contract. 
But  the  court  said  that  a  law  providing  for  a  license  was  made  for  the  public  benefit, 
and  not  to  confer  any  vested  privileges.  It  might  therefore  be  modified  whenever  the 
public  welfare  required  it.  Another  ground  of  objection  was,  that  this  was  a  capita- 
tion or  poll-tax.  This  the  court  denied.  It  was  a  faculty  tax,  and  not  a  personal  one. 
It  had  express  reference  to  the  ability  to  pay,  and  the  amount  was  to  be  fixed  by  the 
amount  oi  profits.  In  a  word,  it  was  a  tax  upon  lucrative  professions,  and  as  proper 
as  any  other  tax  upon  occupations  or  franchises.  As  to  its  being  opposed  to  the  gen- 
eral spirit  of  our  institutions,  this  was  too  vague  an  objection  to  be  examined. 

(a)  The  rule  of  State  taxation,  as  prescribed  by  the  new  constitution,  has  been  the 
subject  of  much  controversy,  especially  in  relation  to  debts  and  credits.  The  intention 
manifestly  is,  to  require  all  property  of  every  description,  whether  of  individuals  or 
corporations,  to  be  taxed  by  a  uniform  rule,  according  to  its  actual  money  value.  The 
difiiculty  is  to  carry  this  mle  into  practice.  The  legislature,  in  taxing  individuals, 
authorized  debts  to  be  deducted  from  moneys  and  credits^  but  not  from  anything  else, 
in  making  up  a  statement  for  taxation  ;  while  it  prohibited  such  deduction  by  banks 
and  bankers*  But  the  court  held  this  provision,  in  favor  of  individuals,  to  be  a  viola- 
tion of  the  rule  of  uniformity  established  by  the  constitution  ;  and  thus  required 
credits  to  be  taxed  without  any  deduction  of  debts.  See  Exchange  Bank  v,  Hines, 
and  Ellis  &  Morton  v.  Linck,  in  the  preface  to  the  2  Ohio  State,  3  id.  1,  66  ;  Latimer 
V,  Morgan,  6  id.  279  ;  Zanesville  v,  Richards,  5  id.  589  ;  Osbom  v.  Bank  U.  S.,  9 
Wheat.  788  ;  Portland  Bank  v.  Apthorp,  12  Mass.  252.  The  power  of  the  legislature  to 
aathorize  municipal  corporations  to  subscribe  to  the  stock  of  railroad  companies,  and 
lery  taxes  for  that  purpose  hss  been  affirmed  in  this  State.  State  ex  rel,  Smead  v.  Union 
Township,  8  Ohio  State,  397,  and  cases  cited;  see  Pierce  on  American  Railroad  Law, 
pp.  108-26,  but  not  to  build  a  link  in  another  railway.  Wyscames  v.  Atkinson,  37 
Onio  State,  80.  Its  power  to  authorize  assessments,  as  distinguished  from  taxes,  has  been 
affirmed.    Gest  v.  Cincinnati,  26  Ohio  State,  275  ;  Bowles  v.  State,  37  Ohio  State,  35,  42. 

{b)  The  act  of  April  5,  1859,  contains  the  present  system  of  taxation,  and  repeals 
•everal  previous  acta.    It  wonld  be  impossible  now  to  specify  accurately  in  a  short 
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§  52.  Power  to  Borrow  Money,  (a)  Congress  has  the  fceneral 
power  "to  borrow  money  on  the  credit  of  the  United  States." 
This  is  intimately  connected  with  the  revenue  power,  and  almost 
equally  indispensable.  In  tranquil  times,  the  amount  required  for 
national  expenditures  will  not  vary  essentially  from  year  to  year ; 
and  by  means  of  estimates  from  the  treasury  department,  the 
revenue  system  may  be  easily  adjusted  to  meet  the  average.  But 
in  case  of  war,  or  any  other  contmgency,  which  either  greatly  in- 
creases the  necessary  expenditures,  or  diminishes  the  estimated 
revenue,  or  both,  the  exercise  of  the  power  to  borrow  money  be- 
comes absolutely  necessary.  When  a  public  debt  has  thus  been 
contracted,  arrangements  are  usually  made  for  paying  it  off  gradu- 
ally, by  means  of  a  sinking  fund,  and  the  revenue  system  is  ad- 
justed accordingly.  In  this  way,  the  burden  is  so  distributed  as 
to  be  scarcely  felt.  Thus  in  1816,  our  public  debt  exceeded  one 
hundred  and  twenty  millions.    In  the  course  of  eighteen  years  it 

gpace  the  State  taxes  at  present.  They  are  generally  the  State  tax  for  State  parpowii 
tne  county  tax  for  county  purposes,  and  local  taxes,  either  township  or  monicipal,  as 
the  case  may  be,  levied  for  the  vaiious  local  purposes. 

(a)  When  this  clause  was  originally  reporteu  to  the  conyention,  it  included  a  power 
"  to  emit  bills."  —  MatL  Pap.  1232.  This  was  afterwards  stricken  out  by  a  vote  of  9  to 
2,  for  the  avowed  purpose  of  prohibiting  paper-money  —  id.  1343-6. 

The  fourth  section  of  the  1 4th  amendment  provides,  that  the  validity  of  the  pablio 
debt  of  the  United  States  authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrection  and  rebellion,  shall  not 
be  questioned.  But  neither  the  United  States  nor  any  State  shall  assume  or  pay  any 
debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States, 
nor  any  claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  such  debts,  obliga- 
tions, and  claims  shall  be  held  illegal  and  void. 

The  power  of  Congress  to  uisue  bills  of  credit  and  make  them  a  legal  tender  fnr 
the  payment  of  debts,  has  been  discussed  lately  in  many  cases.  On  the  25th  of 
February,  1862,  Congress  authorized  the  issue  of  United  States  notes,  not  bearing  in- 
terest and  payable  to  bearer,  and  declared  that  such  notes  should  be  lawful  money 
and  a  legal  tender  in  payment  of  all  debts  publi«^  and  private  within  the  United  States^ 
except  duties  on  imports  and  interest  on  the  public  deot.  Subsequent  issues  have  also 
been  authorized.  These  acts  have  been  held  constitutional  by  the  hiffhe^t  judicial 
tribunals  in  New  Hampshire  (George  v.  Concord,  45  N.  H.  434),  New  York  (Metro- 
politan Bank  v.  Van  Dyck,  27  N.  Y.  400),  Pennsylvania  (SchoUenberger  v.  Brinton, 
52  Penn.  St.  1),  Iowa  (llintrager  v.  Bates,  18  Iowa,  174),  Nevada  (Maynard  p.  New- 
man, 1  Nevada,  271),  Michigan  (Yanhousen  v.  Kanouse,  13  Mich.  303),  Wisconsin 
(Breitenbach  v.  Turner,  18  AVis.  140),  California  (Lick  v.  Faulkner,  25  Cal.  404); 
Indiana  (Thaver  v.  Hedges,  23  ind.  141)  ;  Yermont  (Carjicnter  ».  Nortlifield  Bank, 
39  Yt.  46),  and  Massachusetts  (Essex  Co.  v.  Pacific  Mills,  14  Allen,  389). 

The  supreme  court  of  the  United  States  held  that  a  bond  given  before  the  pasn^ 
of  the  acts,  and  made  playable  expre^ly  in  gold  or  silver,  or  specie,  could  not  De  dis- 
chai^ed  in  legal  tender  notes.  Butler  v.  Hornitz,  7  Wall.  258  ;  Bronson  v.  Rods,  9 
Wall.  229  ;  Trcbilooc-k  r.  Wilson,  12  Wall.  687.  The  first  time  the  general  question  was 
decided  they  held  the  acts  unconstitutional  by  a  divided  court.  Hepburn  v.  Griswold, 
8  Wall.  603.  But  aftemards  by  a  divided  court  also  ovemiled  this  holding,  and  held 
them  constitutional  as  to  debts  contracted  before  as  well  as  after  their  passage,  without 
any  special  agreement  as  to  the  mode  of  pajonent.  Legal  Tender  Cases,  12  WalL  467  ; 
Bigler  17.  Waller,  14  Wall.  297  i  Legal  Tender  Case,  110  U.  S.  421,  and  reviews  thereof  in 
18  Am.  Iaw  Review,  410,  618  ;  20  ib.  346}^ .  A  State  may  require  its  taxes  to  be  paid 
in  gold.  liane  Co.  v.  Oregon,  7  Wall.  71.  A  judgment  on  a  debt  payable  in  cold, 
should  be  for  the  sum  in  gohl,  and  not  its  e(|uivalent  in  legal  tenders,  and  the  sheriiT 
must  then  make  the  sum  in  gold  on  the  execution.  Phillii)s  v.  Dugan,  21  Ohio  State* 
466. 

The  new  constitution  ]>rohiblts  the  contracting  of  any  debt  for  purposes  of  intenial 
improvement.    Art.  xii.  §  6. 
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was  wholly  paid  o£f,  and  the  question  was,  how  to  dispose  of  the 
surplus  revenue.  This  power  of  Congress  does  not  conflict  with 
the  exercise  of  a  similar  power  by  the  States,  for  their  own  wants. 
They  accordingly  contract  debts  at  their  pleasure.  Thus  in  1826, 
the  State  of  Ohio,  with  no  surplus  revenue,  undertook  to  construct 
upon  credit  alone,  her  immense  canals,  which  already  extend  more 
than  four  hundred  miles.  And  it  has  been  computed  that  the 
aggregate  of  debts  thus  contracted  by  the  different  States  amounts 
to  two  hundred  millions  of  dollars,  which  is  about  one-fifth  of  the 
public  debt  of  France,  and  about  one-twentieth  of  that  of  Great 
Britain.  For  these  debts  the  ci-editors  depend  solely  upon  the 
good  faith  of  their  debtors.  There  seems  to  be  a  peculiar  propriety 
in  contracting  debts  of  this  kind,  for  lasting  and  valuable  improve- 
ments. They  are  in  fact  contracted  for  the  benefit  of  posterity, 
and  it  is  but  just  that  posterity  should  share  the  burden  of  paying 
for  them.  Indeed,  upon  no  other  principle  would  great  public 
works  be  undertaken.  The  present  generation  would  rather 
forego  their  share  of  benefit,  than  consent  to  bear  the  whole 
burden.  Still  it  cannot  be  denied  that  this  power  over  the  public 
purse  is  the  most  dangerous  power  intrusted  to  government. 
And  hence  the  paramount  necessity  of  surrounding  it  with  all 
possible  safeguards.  To  this  end,  both  the  federal  and  State  con- 
stitutions provide  that  "  no  money  shall  be  drawn  from  the  treas- 
ury, but  in  consequence  of  appropriations  made  by  law."  In  other 
wonls,the  consent  of  the  legislature  must  be  given  beforehand,  for 
expending  money,  as  well  as  for  raising  it ;  and  that  the  people 
may  know  what  their  representatives  do  in  this  behalf,  it  is  further 
declared  that  "  a  regular  statement  and  account  of  the  receipts 
and  expenditures  of  the  public  money  shall  be  published,"  for 
their  information. 

§  53.  Power  to  Regulate  Commerce,  (a)  Commerce,  in  its  most 
enlarged  signification,  comprehends  every  description  of  inter- 
course between  plan  and  man.  In  its  legal  acceptation,  it  includes 
whatever  relates  to  the  exchange  of  commodities  between  indi- 
viduals and  nations.  In  civilized  life,  scarcely  any  individual 
consumes  exactly  what  he  produces.  If  the  products  of  the  earth 
were  everywhere  the  same  —  instead  of  varying,  as  they  do,  with 
the  almost  infinite  diversities  of  soil  and  climate  —  even  then  the 
division  of  labor,  ever  extending  with  the  progress  of  society  — 
until  the  sphere  of  productive  effort  assigned  to  each  laborer  is 
contracted  within  the  smallest  possible  limits  —  would  still  make 
a  countless  number  of  individuals  contribute  to  supply  the  wants 
of  each ;  so  that  traffic  between  man  and  man  would  even  then  be 
immense.  But  when  to  the  results  of  the  division  of  labor  among 
individuals  of  the  same  vicinity  we  add  the  results  of  that  endless 
variety  of  soil,  climate,  taste,  and  character,  by  which  the  different 

(a)  The  convention  was  so  generally  impressed  with  the  necessity  of  this  power,  that 
it  occasioned  little  debate.  Mad.  Pap.  1343,  1460-6.  The  principal  question  was 
whether  two-thirds  should  be  required  to  pass  laws  for  this  end. 
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portions  of  the  globe  and  its  inhabitants  are  distingaished  from 
each  other,  we  find  that -traffic  between  man  and  man  in  the  same 
nation,  almost  dwindles  into  insignificance  when  compared  with 
traffic  among  the  nations  of  the  earth.  And  it  is  only  when  we 
contemplate  conmicrce  on  this  enlarged  scale  —  when  we  think  of 
all  the  productions  of  human  labor,  in  every  region  of  the  earth, 
as  passing  from  hand  to  hand  in  an  almost  ceaseless  process  of  ex- 
change and  distribution  —  that  we  can  form  an  adequate  concep- 
tion of  the  importance  of  commerce,  and  of  that  part  of  the  law, 
by  which  its  vast  operations  are  regulated.  In  general  terms, 
commercial  laivj  lex  mercatoriuj  or  the  law-merchant  comprehends 
all  that  portion  of  the  municipal  law  which  relates  directly  or 
indirectly  to  the  buying,  selling,  or  transporting  of  merchandise. 
I  shall  have  occasion  to  consider  its  various  subdivisions  hereafter, 
and  will,  at  present,  merely  indicate  them.  The  persons  engaged 
in  commerce  are  called  merchantSj  meaning  thereby  those  who 
make  a  business  of  buying  and  selling.  Others  buy  to  consume ; 
the  merchant  buys  to  sell  again.  He  stands  between  the  producer 
and  consumer,  buying  of  the  former,  and  selling  to  the  latter.  A 
distinction  is  sometimes  made  between  wholesale  and  retail  dealers, 
according  to  which,  those  who  buy  and  sell  in  large  quantities,  are 
called  merchants,  and  those  who  deal  in  small  quantities,  traden. 
In  this  view,  traders  are  those  who  buy  of  merchants,  and  sell  to 
consumers.  This,  however,  is  a  distinction  in  degree,  rather 
than  kind,  for  in  the  eye  of  the  law  tliey  are  all  equally  merchants. 
But  seldom  merchants  transact  business  alone.  Sometimes  they 
are  associated  as  members  of  a  corporation^  sometimes  they  form  a 
partnenthip,  and  sometimes  they  sustain  the  relation  of  principal 
and  agent  So  far,  then,  as  ixjrsons  are  concerned,  commercial 
law  includes  that  wliich  regulates  all  these  relations.  And  passing 
from  persons  to  things,  we  come  first  to  the  law  governing  the 
contract  of  sale^  the  warranty  cither  of  title  or  quality  connected 
therewith,  and  the  weights  or  measures  by  which  quantity  is  deter- 
mined. If  the  sale  be  for  cash,  this  brings  up  the  law  relating  to 
money  or  other  currency.  If  the  sale  be  on  credit,  the  law  relating 
to  hook  accounts^  hills  of  exchange^  promissory  noteSy  and  contracts 
of  guaranty^  comes  into  application ;  and  perhaps,  also,  the  law 
regulating  bankruptcy  or  insolvency.  Passing,  then,  from  the  sale 
to  the  transportation  of  merchandise,  we  have  first,  the  law  gov- 
erning carriers  in  general,  together  with  all  those  particular  regu- 
lations which  apply  to  shipping  ;  and  next,  the  law  of  insurance^ 
of  stoppage  in  transitu^  of  lieny  revenue  laws^  and  in  case  of  war, 
belligerent  and  neutral  rights.  Of  this  extensive  body  of  law,  a 
large  proportion  is  unwritten,  has  come  down  to  us  from  distant 
ages,  and  is  nearly  the  same  in  all  commercial  nations.  But  in 
this  connection  I  am  to  discuss  only  those  topics  suggested  by  the 
provisions  of  the  constitution. 

One  of  the  most  palpable  defects  in  the  articles  of  confederation, 
as  evinced  by  a  short  experience,  was  the  absence  of  all  provision 
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for  regulating  commerce.  This  occasioned  the  meeting  at  An- 
napolis, which  recommended  the  convention  at  Philadelphia,  and 
thus  led  eventually  to  the  formation  of  the  constitution  in  which 
this  defect  is  abundantly  cured.  The  words  of  the  provision  are 
these :  "  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."    This  language  is  construed  in  its  most  enlarged  sense. 

The  term  "  commerce  "  includes  navigation  as  well  as  traffic,  and 
every  description  of  navigation  and  traffic ;  and  the  power  "  to  regu- 
hUe  "  includes  the  power  to  make  rules  for  the  whole  subject- 
matter.  This  may  be  illustrated  by  the  case  of  the  United  States 
V.  Brig  William,  (a)  where  it  was  held,  that  under  this  power 
Congress  may  lay  an  embargo  or  pass  a  law  of  non-intercourse, 
the  effect  of  which  is,  for  the  time  being,  entirely  to  suspend 
foreign  commerce.  This  power  is,  moreover,  exclusively  vested 
in  Congress  by  the  force  of  the  terms  employed ;  for  how  could 
Congress  regulate  commerce,  if  the  States  could  pass  countervail- 
ing regulations?  But  the  clause  enumerates  three  branches  of 
commerce,  which  require  a  separate  consideration. 

Commerce  with  Foreign  Nations.  This  branch  of  commerce  is 
altogether  a  national  concern ;  and  hence  the  propriety  of  com- 
mitting it  to  the  exclusive  control  of  the  national  government  is 
obvious.  This  control  is  exercised,  first,  by  treaties,  and,  secondly, 
by  acts  of  Congress.  (6) 

Commercial  Treaties.  Free  trade  throughout  the  world,  however 
agreeable  in  theory,  is  not  a  principle  of  the  law  of  nations,  and 
has  not  been  favored  by  their  practice.  Every  nation  has  the  abso- 
lute and  exclusive  right,  either  to  prohibit  altogether  the  admission 
of  foreign  persons  or  products  into  its  jurisdiction,  or  to  prescribe 
and  enforce  the  conditions  upon  which  they  shall  be  admitted. 
The  terms  of  commercial  intercourse,  therefore,  between  the  United 
States  and  every  other  commercial  nation,  are  determined  by  treaty. 
What  these  terms  are,  according  to  existing  treaties,  it  is  not  my 
purpose  to  detail.  It  is  clear,  however,  that  the  only  basis  upon 
which  a  nation  can  treat,  with  due  self-respect,  is  that  of  complete 
reciprocity.  Accordingly,  we  extend  to  other  nations  the  same 
conmiercial  privileges  which  they  extend  to  us.    If  they  give  us 

(a)  2  Hall's  I^aw  Jonr.  255. 

{b}  A  State  statute  which  imposes  upon  a  shipmaster,  as  a  prereqaisite  to  his  land- 
ing passengers,  conditions  which  are  substantially  impracticable,  and  allows  as  an  alter- 
natiire  the  payment  of  a  ceitain  sum  of  money  for  each  passenger,  is  a  tax  on  the  rigiit 
to  land  passengers,  and  is  a  regulation  of  commerce,  and  void.  Henderson  v.  Mayor, 
92  U.  S.  259.  If  the  right  of  the  States  to  pa.ss  statutes  to  protect  themselves  in 
regard  to  the  criminal,  pauper,  or  diseased  foreigner  landing  within  their  borders  exists 
at  aU,  it  is  limited  to  such  laws  as  are  absolutely  necessary  for  that  purpose.  A  statute 
extending  beyond  this  necessitv,  imposing  burdensome  restrictions  on  foreigners  arrive 
ing,  especially  restrictions  likely  to  bring  on  complications  with  foreign  governments, 
is  voidL  Chy  Lung  v.  Freeman  et  af.,  92  U.  S.  275  ;  New  York  v.  Compagnie  Gen^rale 
Transatlantiqne,  107  U.  S.  59.  A  State  statute  which  requires  an  inspector  to  n^kd 
sanrey  of  sea-going  vessels  arriving  with  damaged  goods,  not  as  a  sanitary  precau 
but  to  provide  for  the  sale  of  the  goods,  is  void.  Foster  v.  Master,  &c.,  of  New  Or! 
94  U.  S.  245.    See  also  Cannon  v.  New  Orieaus,  20  Wall.  577. 
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free  trade,  we  give  them  the  same.  If  they  lay  restrictionB  on  our 
commerce,  we  lay  corresponding  restrictions  on  theirs.  If  they 
prohibit  our  commerce  altogether,  we  prohibit  theirs  in  like  man- 
ner. So  far,  then,  as  foreign  commerce  is  regulated  by  treaty. 
Congress,  as  a  branch  of  the  government,  has  no  voice  in  it,  but 
only  tlie  president  and  senate.  At  the  same  time  the  States,  out  of 
abundant  caution,  are  expressly  prohibited  from  entering  into  ^^  any 
treaty,  alliance,  or  confederation."  But  when  the  terms  of  com- 
mercial intercourse  have  thus  been  adjusted  by  treaty,  it  then  re- 
mains to  carry  them  into  effect  by  legislative  provisions. 

Commercial  Legiilation.  (a)  I  have  already  said  that  only  a  very 
small  portion  of  commercial  law,  as  before  defined,  has  resulted 
from  legislative  enactment.  The  great  mass  of  it  is  conmion  to  all 
]iations,  and  embodies  tlie  wisdom  of  all  times.  The  commercial 
legislation  of  Congress,  therefore,  can  be  briefly  described.  It  dif- 
fers very  little  from  that  of  Great  Britain.  All  our  regulations 
have  for  their  main  object  the  encouragement  of  commercial  enter- 
prise among  our  own  citizens,  so  far  as  this  can  bo  done  witliout 
discouraging  domestic  production ;  and  this  encouragement  is 
chiefly  given  through  the  exercise  of  the  revenue  power.  For  this 
purpose  Congress  declares  from  time  to  time  what  places  shall  be 
port%  of  entry  and  clearance^  and  prohibits  the  importing  into,  or 
exporting  from,  any  other  ports.  These  ports  are  placed  under 
the  immediato  supervision  of  custom-house  officers j  the  chief  of 
whom  is  styled  collector,  and  acts  under  the  general  supervision  of 
the  treasury  department.  No  ship  engaged  in  foreign  commerce 
can  enter  or  depart  from  any  port,  until  the  custom-house  regula- 
tions have  been  complied  with,  and  a  permit  obtained  from  tlie  col- 
lector as  evidence  thereof.  Among  other  things,  a  sworn  manifeitf 
containing  a  full  statement  of  the  entire  cargo  imported  or  exported, 
must  be  furnished  to  the  collector ;  and  thus  complete  statistics  of 
our  foreign  commerce  are  at  all  times  attainable.  And  to  carry 
out  the  design  before  mentioned,  of  encouraging  native  enterprise, 
a  discrimination  is  made  between  native  and  foreign  ships,  with 
respect  to  duties.  Native  sliips  are  declared  to  include  only  those 
which  are  built  here,  or  lawfully  captured  from  an  enemy,  and 
which  are  wholly  owned  and  officered  by  our  own  citizens.  To 
obtain  the  privileges  secured  to  such  ships,  they  are  required  to  be 
recfistered  with  the  collector  of  the  port  to  which  they  belong. 
Tlie  register  contains,  among  other  things,  an  accurate  measure- 
ment and  description  of  the  sliip,  together  with  the  names  of  tlio 
master  and  owners ;  and  thus  the  whole  amount  of  our  tonnage 
engaged  in  foreign  trade  may  be  at  all  times  known.  A  native 
ship  not  registered  is  treated  as  a  foreign  ship,  and  this  is  gener- 
ally a  sufficient  motive  to  secure  compliance  with  the  registry  act. 
Upon  registering  the  ship,  the  collector  makes  out  a  certificate  of 

{a)  See  Abbott  on  Sliipping,  with  notes  by  Judf(e  Story ;  Curtis  on  Mercbant 
SeRmen  ;  Flanders  on  Maritime  Law ;  Flanders  on  Shipping ;  Parsons  on  Maritime 
Law. 
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registry  for  the  use  of  such  sliip,  and  takes  security  from  the  owner 
that  it  shall  be  used  for  that  ship  only.  Upon  every  cliange  of 
ownersliip  or  burden,  a  new  certificate  must  be  obtained  ;  and  upon 
every  change  of  master  that  fact  must  be  reported  to  the  collector, 
and  be  by  him  indorsed  on  the  certificate.  Every  sale  or  transfer 
of  a  registered  ship  is  required  to  be  evidenced  by  a  written  bill  of 
9ale,  reciting  at  length  the  certificate  of  registry,  on  peril  of  losing 
native  privileges;  though  the  transfer  would  be  valid  without 
such  recital.  Thus,  by  reference  to  the  collector's  office,  the  title 
of  every  native  ship  is  easily  traced,  and  the  responsibility  of  the 
owners  to  the  public  and  to  individuals  conveniently  secured.  If 
a  ship  not  built  here  or  obtained  by  capture,  be  wholly  owned  and 
commanded  by  our  citizens,  she  is  entitled  to  protection  as  Ameri- 
can property,  though  not  regarded  as  a  native  ship  with  respect  to 
duties.  The  only  effect,  tlien,  of  the  certificate  of  registry  is  to 
secure  American  privileges;  for,  not  belonging  to  the  law  of 
nations,  it  is  no  voucher  of  national  character.  The  document 
designed  for  this  purpose  is  commonly  called  a  sea-letter^  though 
sometimes  a  passport^  and  it  is  essential  to  protect  neutral  ships 
in  time  of  war.  Another  document,  sometimes  provided  for  by 
treaties,  and  here  by  act  of  Congress,  is  the  crew  listj  which  is 
essential  for  the  protection  of  tlie  crew  in  time  of  war.  There  is, 
also,  a  certificate  of  property^  relating  only  to  the  cargo,  which 
exists  by  the  usage  of  the  custom-house,  without  being  specially 
provided  for.  Every  seaman,  for  his  own  security,  is  entitled  to  a 
certificate  of  citizenship^  upon  satisfying  the  collector  that  he  is  a 
citizen.  To  secure  the  well-being  of  passetu/ersy  the  number  is  not 
permitted  to  exceed  two  for  every  five  tons  of  burden,  and  their 
names  must  appear  in  tlie  manifest,  Tliere  must  be  a  medicine 
chestj  amply  supplied  with  medicines  and  directions  ;  and  a  mini- 
mum quantity  of  provisions  for  each  person  on  board.  To  provide 
a  fund  for  tlie  relief  of  sick  or  disabled  seamen,  every  seaman  is 
obliged  to  contribute  twenty  cents  per  month  out  of  his  wages, 
for  which  the  master  must  account  to  the  collector.  To  protect 
seamen  from  imposition,  their  contract  for  service  is  required  to 
be  in  writing,  and  they  have  a  lien  on  the  ship  to  secure  their 
wages.  Finally,  to  protect  them  from  ill  usage  abroad,  it  is  un- 
lawful to  set  them  ashore  in  a  foreign  country  against  their  con- 
sent ;  and  if  left  there,  it  is  the  duty  of  our  consuls  to  send  them 
home  at  the  public  expense.  There  are  numerous  other  regula- 
tions for  the  health,  protection,  and  comfort  of  seamen,  which  I 
have  not  time  to  describe.  They  all  proceed  upon  the  ground  that 
seamen  are  a  reckless  and  improvident  class  of  men,  necessarily 
subjected  to  severe  discipline,  and  requiring  the  most  efficient 
safeguards  against  abuse  and  imposition,  (a) 

[a)  Congress,  by  virtue  of  this  power,  passed,  March  3,  1855,  a  law  imposing 
numerous  regulations  on  the  carriage  of  passengers  in  steamships  and  ottier  vessels 
sailing  between  oar  own  and  foreign  ports,  and  repealing  the  previous  laws  relatiye 
thereto. 
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Commerce  among  the  States,  (a)  It  is  obvious  that  if  internal 
commerce,  which  from  our  varieties  of  soil  and  climate  must  be 

(a)  See  1  Kent,  Com.  431  ;  2  Story,  Const,  chap.  xv.  ;  U.  S.  v.  Brig  William,  2 
Hall's  Law  Joiir.  255  ;  Brown  v.  Maryland,  12  Wheaton,  419  ;  Gibbons  v.  Ogden,  9 
Wheaton,  1 ;  Ragnet  v.  Wade,  4  Ohio,  107  ;  Peny  *•  Torrence,  8  Ohio,  621 ;  Wilson 
r.  Blackhead  Creek  Company,  2  Peters,  251  ;  Thurlow  v,  Massachusetts,  5  How. 
504  ;  People  v.  Brooks,  4  Uenio,  469.  In  Gibbons  v.  Ogden,  9  Wheaton,  1,  the  facts 
were  these :  The  State  of  New  York  had  passed  several  laws,  granting  to  Livingston 
and  Fulton  the  exclusive  privily  of  navigating  all  the  waters  within  the  jurisdiction 
of  New  York  by  steamboats.  These  laws  had  been  decided  in  the  State  courts  to  be 
constitutional.  Livingston  v.  Van  lugen,  6  Johns.  507  ;  Ogden  v.  Gibbons,  4  Johns. 
Ch.  R.  140,  and  17  Johns.  488.  But  on  referring  the  question  to  the  supreme  court  of 
the  United  States,  they  were  decided  to  bo  unconstitutional,  so  far  as  they  prohibited 
vessels  licensed  according  to  the  laws  of  the  United  States  for  carrying  on  the  coasting 
trade,  from  navigating  the  waters  of  New  York  by  means  of  fire  or  steam.  Chief-Justice 
Marshall,  who  delivered  the  opinion,  laid  down  the  doctrine  that  the  constitution  was 
not  to  be  construed  narrowly,  but  liberally.  The  power  to  regulate  commerce  was  a 
power  to  regulate  navigation,.  Otherwise,  Congress  had  no  power  over  navigation. 
Again,  the  power  to  regulate  commerce  extends  to  every  species  of  commercial  inter- 
course between  the  United  States  and  foreign  nations,  and  among  the  several  States. 
It  does  not  stop  at  the  external  boundary  of  a  State,  although  it  does  not  extend  to  a 
commerce  which  is  completely  internal.  Congress  cannot  regulate  the  commeice 
which  is  only  carried  on  oetween  man  and  man  in  a  State,  or  between  different  parts 
of  the  same  State  ;  but  it  can  always  regulate  that  commerce  which  concerns  more 
States  than  one.  The  power  of  Congress,  then,  comprehends  navigation  within  the 
limits  of  every  State  in  the  Union,  so  far  as  that  navigation  is  connected  with  com- 
merce, either  with  foreign  nations,  or  among  the  several  States,  or  with  the  Indian 
tribes.  And  the  power  to  regulate  commerce  is  the  power  to  prescribe  the  rules  by 
which  commerce  is  to  be  governed.  It  is  a  power  complete  in  itself,  and  has  no  other 
limitations  than  those  which  are  prescribed  m  the  constitution.  Nor  is  it  one  of  the 
concurrent  powers,  like  that  of  taxation.  It  is  vested  exclusively  in  Congress,  and  no 
part  of  it  can  be  exercised  by  a  State.  A  State  may  pass  inspection  laws,  health  laws^ 
laws  regulating  internal  traffic,  and  laws  relating  to  turnpikes,  ferries,  and  the  like  ; 
but  this  is  not  an  exercise  of  the  power  to  regulate  commerce,  such  being  merely  poliot 
regulations.  But  even  admitting  the  States  to  have  a  concurrent  power  with  Congr^s, 
still  it  is  a  settled  doctrine  that  the  laws  of  a  State,  which  would  otherwise  be  valid, 
must  yield  when  they  come  into  collision  with  the  laws  of  Congress,  the  latter  being 
supreme.  And  this  is  the  case  with  the  laws  of  New  York  now  in  question.  They 
come  into  direct  collision  with  the  laws  of  Congress,  regulating  the  coasting  trade, 
which  are  the  supreme  laws  of  the  laud,  and  must  prevail  over  those  whioh  are  subor- 
dinate. These  laws  expressly  grant  to  vessels  a  license  to  carry  on  the  coasting  trade. 
Now  a  licenstj  to  do  a  particular  thing  is  a  permission  or  authority  to  do  that  thing. 
The  steamboats  in  question,  being  licensed  under  these  laws,  had  permission  from  the 
United  States  to  carry  on  the  coasting  trade  anywhei-e,  between  Klizaliethtown  and 
New  York,  as  well  as  other  places.  The  laws  of  New  York  interfere  with  this  permis- 
sion, by  j^mnting  the  exclusive  privilege  of  steam  navigation  to  other  boats.  And  so 
far  as  they  thus  come  in  conflict,  they  are  void.  For  the  laws  of  Congress  as  much 
inelude  vessels  which  carry  passengers,  as  thase  which  carry  menihandise  ;  and  as  mnch 
vessels  propelled  by  steam,  as  those  propelled  by  wind.  In  Brown  v.  Maryland,  12 
Wheaton,  419,  the  precise  point  decided  was,  that  a  law  of  Maryland,  requiring  im- 
porters of  foreign  goods  by  the  Imle  or  package,  and  persons  selling  the  same  by 
wholesale,  to  pay  for  a  license,  was  repugnant  to  this  clause  of  the  constitution.  To 
arrive  at  this  result,  it  was  held  that  sale  was  as  much  a  i>art  of  commerce  as  im- 
portiition,  and  thei-efore  that  the  power  of  Congn^ss  did  not  8to]>  at  the  external 
Doun<lary  of  a  State,  but  entered  into  its  interior,  so  far  as  to  n^gulate  the  sale  of  im- 
ported articles  in  the  first  instance.  But  this  power  did  not  include  traffic  strictly 
mtemnl  ;  and  when  imivorted  articles  became  mixed  up  with  the  general  ))roperty  of 
the  State,  it  ceased  to  be  subject  to  the  control  of  Congress.  State  v.  Shapleigh,  27 
Mo.  344.  A  State  cannot  discriminate  in  the  exercise  of  its  taxing  power  in  favor  of 
its  own  manufactures  and  productions,  against  those  of  other  States.  State  v.  North, 
27  Mo.  464.  \\{  the  rate  of  taxation  is  the  same  on  an  imported  article  as  on  that 
mailein  the  State  the  tax  is  legal.  Tieman  v.  Rinker,  102  U.  S.  123.  And  it  is 
immaterial  if  the  mode  of  collection  is  different.  Hinson  v.  lyott,  8  Wall.  148.  \  A 
license  tax  upon  dealers  in  beer  and  ale  by  the  cask,  not  manufactui'ed  in  a  city,  but 
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immense  between  the  different  States,  bad  been  left  to  the  regula- 
tion  of  the  States  themselves,  a  wide  door  would  have  been  thrown 

brought  there  for  sale,  is  not  unconstitutional  unless  it  api)eaT8  that  the  articles  sold 
were  manufactured  outside  of  the  State.  Downham  v,  Alexandria,  10  Wall.  17S.  A 
law  for  revenue  laying  a  distinctive  tax  upon  the  business  of  foreign  corporations 
habitually  doing  business  in  this  State,  sucn  business  consisting  in  the  transporta- 
tion of  goods  and  passengers  in  transitu  from  State  to  State,  and  the  tax  being  gradu- 
ated by  the  wei^t  of  the  goods  and  the  number  of  passengers  canied,  is  an  infringement 
of  the  clause  in  the  constitution  reserving  to  Congress  the  regulation  of  commerce 
between  the  States.  Eric  Railway  Co.  v.  New  Jersey,  2  Vroom,  531  ;  a  statute  of 
Pennsylvania  imposing  a  tax  on  railroads  of  so  much  per  pound  on  all  freight  carried 
is  unconstitutional,  so  far  as  it  affects  freight  carried  from  Pennsylvania  to  other  States, 
or  from  other  States  to  points  in  Pennyslvania.  State  Freight  Tax,  15  Wall.  232. 
But  a  tax  on  the  gross  receipts  of  a  railroad  is  not,  though  pai-t  of  the^ross  receipts  are 
made  up  of  freight  on  such  goods.  Reading  R.  R.  Co.  v.  Penn.,  15  Wall.  284  ;  Pull- 
man Palace  Car  Co.  v.  Commonwealth,  107  Pa.  St.  148.  A  capitation  tax  of  one 
dollar  on  every  person  leaving  the  State  levied  on  the  carrier  transporting  them  is 
unconstitutional.  Crandell  v.  Nevada,  6  Wall.  35.  See  also  People  v.  Raymond,  34 
Cal.  472.  In  Wilson  v.  The  Blackhead  Creek,  2  Peters,  245,  the  point  decided  was, 
that  a  law  of  Delaware,  authorizing  the  construction  of  a  dam  across  a  navigable  creek, 
was  not  an  infringement  of  the  constitution.  This  decision  was  cxpresnly  placed 
upon  the  ground  that  Congress  had  not,  by  legislating,  exercised  the  power  conferred 
in  reference  to  this  creek,  and  until  this  was  done,  the  ix)wer  remained  in  the  State. 
Much  stress  was  also  laid  upon  the  fact,  that  this  dam  was  calculated  to  improve  the 
health  of  those  living  in  the  vicinity.  Under  this  clause.  Congress  may  regulate 
navigation,  and  determine  what  in  judgment  of  law  shall  or  shall  not  be  deemed  an 
obstruction  of  it  State  of  Pennsylvania  v.  Wheeling  &  Belmont  Bridge  Co.,  18  How. 
421.  A  State  may  impose  a  tax  on  all  money  or  exchange  brokers.  Nathan  v,  Louis- 
iana, 8  How.  73  ;  or  on  legacies,  where  the  legatee  is  not  a  citizen  of  the  United  States, 
or  domiciled  in  the  State.  Mager  v,  Grima,  id.  490  ;  or  may  inflict  the  penalty  of  for- 
feiture on  enrolled  vessels  employed  in  violating  its  laws  for  the  preservation  of  oysters. 
Smith  V.  State  of  Maryland,  18  id.  71,  see  Johnson  v.  Loper,  46  N.  J.  L.  321  ;  or 
regulate  pilotage,  and  the  conduct  of  vessels  in  harbors.  Cooley  v.  Wardens  of  Phil., 
12  How.  299  ;  Brig  James  Grav  v.  Ship  John  Fraser,  21  id.  184  ;  Steamboat  New  York 
V.  Rea,  18  id.  223  ;  State  v.  Penny,  19  S.  Ca.  219.  See  People  v.  Thurber,  13  III 
554  ;  Hudson  County  v.  State,  4  Zabris.  718.  State  laws  iuifMjsiiig  reasonable  police 
regulations  for  the  protection  of  markets  against  the  sale  of  unfit  commodities  by 
means  of  an  inspection  of  articles  offered  for  sale,  enforced  by  a  ])enalty  for  offering 
nniaspected  articles,  are  not  unconstitutional.  State  t;.  Fosdick,  22  La.  An.  2r)6.  In 
Padelford  r.  Mayor  and  Aldeiinen  of  Savannah,  14  Geo.  438,  the  case  of  Brown  v, 
Maryland  is  declared  not  to  be  binding  on  the  State  courts,  and  the  e(|uality  of  the 
State  courts  with  those  of  the  United  States  afhrmed.  A  State  may  niake  regulations 
affecting  commerce  in  her  ports  in  particulars  with  reference  to  which  Congress  has 
not  thought  it  necessary  to  pass  laws.  Port  Wai-den  v.  Martha  J.  Ward,  14  La.  An. 
289.  The  State  laws  regulating  pilotage  are,  in  view  of  the  various  acts  of  Congress 
adopting  them,  to  be  regarded  as  constitutional  until  Congress  by  its  own  acts  su]>er- 
sedes  them.  Ex  parte  MoNiel,  13  Wall.  236.  But  though  they  require  the  vessel  to 
take  a  pilot,  this  will  not  excuse  the  vessel  from  liabilities  for  injuries  caused  solely  by 
the  negligence  of  the  pilot,  at  least  unless  the  law  expressly  so  provides  ;  and  quccret 
as  to  the  effects  of  such  a  ])roviso.  The  China,  7  Wall.  53.  A  reasonable  wharfage 
may  be  charged  by  the  owner  of  a  wharf,  whether  a  person  or  a  city.  Packet  Co.  v. 
St  Louis,  100  U.  S.  423  ;  Transi^rtation  Co.  v.  Parkeisburg,  107' U.  S.  691.  The 
exaction  of  a  fee  for  a  license  to  carry  on  a  certain  business,  by  a  municipal  corywration, 
is  not  void  as  an  attempt  to  regulate  comnierco.  Chilvers  v.  The  People,  11  Alich.  43  ; 
Guy  V,  Baltimore,  100  IJ.  S.  434  ;  W^-bl)cr  v.  Virginia,  103  U.  S.  344.  In  Thuriow  v. 
Massachusetts,  Fletcher  i'.  Rhode  Island,  and  Pier^o  v.  New  Hampshire,  beginning  5 
How.  504,  and  known  as  the  liquor  cases,  these  thre<*  States  had  j>assed  laws  prohibit- 
ing the  sale  of  liquors,  under  certain  conditions,  and  im|>osing  fienalties.  In  the  first 
two  cases,  the  liquors  actually  sold  had  b<»en  imported  from  abroad.  In  the  last,  the 
liquor  had  been  manufactured  in  one  State  and  sold  in  another.  The  decision  was, 
that  neither  of  these  laws  contravened  the  power  of  Congi-ess.  The  reasons  variously 
stated  by  the  several  judges  may  perhaps  be  reduced  to  these  two  :  1.  These  laws  are 
not  regulations  of  commerce,  but  of  the  health  and  morals  of  the  people.  2.  They  are 
not  in  direct  conflict  with  any  act  of  Congress  upon  the  subject.    Beer  Co.  v.  Massa- 
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open  for  internal  dissensions.  In  a  word,  the  States  would  hare 
thus  far  remained  foreign  to  each  other.  It  was  wise,  therefore, 
to  give  the  power  to  Congress  exclusively.  And  in  pursuance  of 
this  power,  a  system  of  regulations  has  been  provided  for  vessels 
engaged  in  the  coa%ting  trade  and  finherieay  similar  to  those  pro- 
vided for  vessels  engaged  in  foreign  commerce.  If  such  vessels 
be  over  twenty  tons  burden,  they  must  be  enrolled  with  the  col- 
lector of  the  district,  who  issues  a  certificate  of  enrolment.  The 
rules  and  requisites  of  enrolment  are  in  all  respects  the  same  as 
of  registry.  If  under  twenty  tons,  no  enrolment  is  necessary. 
But  in  eitlier  case  a  licence  must  be  taken  out  for  the  coasting 
trade  or  fishing.  Otherwise,  such  vessels  must  pay  foreign  duties, 
if  in  ballast  or  laden  with  native  products  ;  and  are  liable  to  for- 
feiture, if  laden  with  foreign  products.  If  vessels  thus  enrolled 
and  licensed,  would  make  a  foreign  voyage,  the  enrolment  and 
license  must  be  surrendered,  and  a  registry  taken  out,  and  vice 
versa.  These  j»rovisions  for  registry  and  enrolment,  of  course  in- 
clude steamhoatH  as  well  as  other  vessels,  and  the  navigation  of  our 
rivers  and  lakes,  as  well  as  of  the  ocean.  And  it  will  be  seen  that 
they  enable  government  at  any  time  to  determine  the  exact 
amount  of  American  shipping ;  as  well  as  the  portions  of  it  re- 
spectively employed  in  foreign  and  domestic  commerce.  At  tlie 
same  time,  they  enable  all  persons  concerned  to  trace  readily  the 
title  to  ships,  by  referring  to  the  custom-house  books.(a)   The  moat 

chusetts,  97  U.  S.  2'*  ;  McGuire  v.  State,  42  Ohio  State,  530.  And  see  Pierce  ».  The 
State,  13  N.  }{  5o6  ;  PreMon  v.  Drt'W,  33  Maine,  558 ;  State  v.  Robinson,  id.  664 ; 
Green  v,  Brig^s,  1  Curtis,  C.  ('.  R.  311  ;  Fisher  r.  McGiir,  1  Gray  (Mass.),  1 ;  RagnetVL 
Wade,  4  Ohio,  107  ;  Perrv  i\  Torntiice,  8  Ohio,  521  ;  Wvnlmmerv.  The  Peo]ile,  20  Birb, 
667  ;  2  Parker,  (rim.  (as.  421  ;  Smith  r.  The  People,  1  Parker,  Crim.  Cas.  68S;  State 
V.  Pcckharn,  3  R.  I.  281»;  State  v,  Paul,  5  id.  185  ;  State  r.  Keeran,  6  id.  497  ;  Rw- 
nolds  V.  (iexiry,  20  Conn.  179.  As  to  ^'hat  State  laws  inii)osing  duties  and  liabilitice 
on  musters  of  voskoI.s  for  passengers  brought  into  the  Stat^;  hy  them,  are  I'egulatioos  off 
police,  and  therefore  constitutional,  or  regulations  of  coinniorce,  and  therefore  nncon- 
stitutional,  see  New  York  v,  Miln,  11  Peters,  102;  Passenger  cases,  7  How.  8SS. 
People  I'.  Donner,  7  Cal.  169  ;  Mitchell  r.  Steelman,  8  id.  363  ;  New  York  r.  Com- 
pagnic  (jenerale  Transatlantique,  107  U.  S.  59.  A  State  law  imposing  a  special  tax 
u)K>n  a  certain  race  of  foreigners  is  unconstitutional,  as  discouixiging  immigration  from 
and  intercoursi^  with  that  country,  and  thus  affecting  commerce.  Lin  Sing  v.  Wasli- 
hum,  20  Cal.  504.  Under  this  clause  the  nuestion  has  been  raist^d,  whether  Conffress 
has  the  power  to  regulate  the  slave  trade  iietween  the  States.  Ihit  as  I  sliall  nave 
occasion  to  advert  to  this  subject  again,  I  will  mei-cly  n:mark,  that  the  words  arc  broad 
enough  to  include  this,  provided  slaves  be  regarded  as  pro[wrty.  Another  importaiit 
(piestion  is,  wlu'tlier  Congress  may  not  legislate  u])on  some,  if  not  all,  of  the  mibiects 
of  coniniorciul  law,  iM'fore  mentioned,  so  as  to  jiroduco  a  geneml  unifonuity  thit>agiioat 
the  Union.  Why,  for  instance,  might  not  the  law  relating  to  insurance,  and  to  nego- 
tiate [taper,  be  made  the  same  in  all  the  States  ?  It  is  contended  by  verj-  able  lawyen^ 
among  them  Judge  R(*dfield,  that  under  this  clause,  and  also  under  that  giving  jiower 
to  establish  ixvst-routes,  Congress  can  n*gulate,  by  legislation,  railroads  running  tlirongh 
different  States.  This  may  In^come  veiy  imjiortant,  considering  the  immense  power  of 
the  large  coriKuations  whitrh  are  growing  up  among  us,  and  tin;  prominent  position  they 
hold  in  conducting  the  commerce  of  the  country. 

{a)  The  reronling  of  a  mortgage  in  the  collector's  office  of  the  home  port  of  a  Teasel 
puts  it  in  f(»rce  irres[M*ctive  of  the  laws  of  the  State  regulating  chattel  mortgagea. 
White's  Bank  r.  Sndth,  7  Wall.  646  ;  Aldrich  v.  .Etna  Co..  8  Wall.  491.  "We  tlnck 
it  may  be  s-ifely  said,  that  StAte  legislation  whieb  MH^ks  to  im|K>se  a  direct  burden  upcu 
inter-state  commerce,  or  to  interfere  directly  with  its  freedom,  does  encroach  npoii  the 
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important  judicial  construction  upon  this  part  of  the  clause  was 
occasioned  by  certain  laws  of  New  York,  granting  to  individuals 
the  exclusive  privilege  of  navigating  by  steamboats  all  the  waters 
witliin  her  jurisdiction.  These  laws,  after  being  sustained  in  the 
State  courts,  were  decided,  by  the  supreme  federal  court,  to  be  un- 
constitutional. It  was  held  that  commerce  among  the  States  does 
not  stop  at  their  external  boundaries,  but  penetrates  beyond.  It 
does  not  include  traffic  between  man  and  man,  or  between  differ- 
ent portions  of  the  same  State ;  but  it  does  include  that  which 
concerns  more  States  than  one.  The  States  may  pass  inspection 
laws,  health  laws,  and  laws  relating  to  roads,  ferries,  turnpikes, 
canals,  and  the  like ;  for  these,  though  they  facilitate  commerce, 
are  not  commercial  regulations.  But  they  cannot  interfere  with  the 
power  of  Congress  to  regulate  the  coasting  trade,  even  within  their 
own  navigable  waters. 

Commerce  with  the  Indians,  (a)  Under  this  head  I  shall  con- 
sider our  Indian  relations  generally.  We  have  already  seen  tliat 
the  Europeans  rested  their  title  to  this  continent  upon  discovery. 
The  Indians,  however,  then  in  possession,  were  admitted  to  have 
a  certain  right  of  occupancy  or  use  in  their  lands,  subject  to  the 
ultimate  dominion  of  the  discoverers.  And  this  doctrine  has  ever 
prevailed  in  this  country.  We  hold  that  the  Indians  have  a  kind 
of  nondescript  title,  which  can  only  be  extinguished  hy  purchase. 

exclusive  power  of  Congress."  Waite,  C.  J.,  in  HaU  v.  De  Cuir,  95  U.  S.  488.  A 
city  ordinance  which  requires  of  every  steamer  that  shaU  moor  or  land  in  anv  part  of 
the  city,  a  sum  proportioned  to  its  tonnage,  is  a  tonnage  tax,  not  wharfage,  and  is  void, 
as  being  a  regulation  of  commerce,  both  inter-state  and  foreign.  Cannon  v.  New 
Orleans,  20  Wall.  677.  A  statute  of  a  State  which  requires  fliose  engaged  in  the 
transportation  of  passengers  among  the  States,  to  give  all  pei-sons  travelRng  within 
that  otate,  upon  vessels  employed  in  such  business,  equal  rights  in  all  parts  of  the 
yessely  without  distinction  of  face  or  color,  is  a  regulation  of  commerce,  and,  to  that 
extent,  void.  Hall  v.  De  Cuir,  95  U.  S.  485.  A  statute  which  prohibits  driving  or 
conveying  any  Texas,  Mexican,  or  Indian  e^ittle  into  the  State  between  the  first  day  of 
Marcn  and  the  first  day  of  December  in  each  year,  is  not  a  legitimate  exercise  of  the 
police  power  of  the  State,  but  is  a  regulation  of  conunerce,  and  void.  R.  li.  Co.  v, 
Husen,  95  U.  S.  465.  That  the  power  to  regulate  conunerce  among  the  States  extends  to 
commerce  over  railways  was  assumed  in  C.  B.  &  Q.  K.  li.  v.  Iowa,  94  U.  S.  155.  And 
it  was  held  to  extend  to  telegraph  lines  in  Pensacola  Teh'graph  Co.  v.  W.  U.  Telegraph 
Co.,  96  U.  S.  1  ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  but  see  West.  Un.  Tel.  Co.  v. 
Mayer,  28  Ohio  State,  521  ;  Mobile  i\  Leloup,  76  Ala.  401.  A  statute  which  re(iuires  a 
license  tax  for  the  peddling  of  articles  not  the  growth,  produce,  or  niannfacture  of  the 
State,  and  requires  no  such  license  for  peddling  similar  articles  which  are  the  growth, 
produce,  or  manufacture  of  the  State,  is  void,  though  Congress  has  not  legislated  on 
the  matter.  The  inaction  of  Congress  indicates  their  will  that  such  commerce  shall 
be  free  from  restriction.  Welton  v.  Missouri,  91  U.  S.  282  ;  Webber  v.  Virginia, 
108  U.  S.  344.  This  is  affirmed  in  Hall  r.  De  Cuir,  cited  above.  A  statute  giving 
to  representatives  of  one  deceased  a  right  of  action  against  the  owners  of  a  vessel 
engaged  in  inter-state  commerce,  on  which  vessel  the  deceased  while  a  passenger 
lost  his  life,  by  the  negligent  collision  of  the  vessel,  is  not  void,  so  long  as  Congress 
does  not  regulate  the  liabilities  of  the  parties  in  such  case.  Sherlock  v.  Ailing,  98 
U.  S.  99. 

(a)  See  the  50th  lecture  of  Kent  ;  1  Story,  Const.  §  7-38,  153  ;  2  Story,  Const. 
§  1097  ;  Johnson  v.  Mcintosh,  8  Wheaton,  543  ;  Cherokee  Nation  r.  Georgia,  5  Peters, 
1 ;  Worcester  v.  Georgia,  6  Peters,  515  ;  Clark  v.  Smith,  13  id.  195.  The  power  of 
regulating  commerce  with  the  Indians  belongs  exclusivelv  to  Congress,  and  a  tAx  levied 
by  a  territorial  legislature  upon  traders  with  Indians  is  therefore  unconstitutional. 
Foster  r.  Commissioners,  7  Minn.  140. 

10 
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Tlic  purchase  is  regulated  by  treaty,  prior  to  which,  the  Indians 
are  entitled  to  be  protected  in  their  possession.  But  tlie  /ee- 
simple  in  the  soil,  and  tlie  right  of  pre-emption^  belong  to  tiie 
federal  government. (a)  The  Indians  can  sell  neither  to  the  States, 
nor  to  individuals.  And  this  principle  is  now  extended  to  all 
their  commerce,  traffic,  and  intercourse  ;  which  are  wholly  under 
the  control  of  the  federal  government.  And  this  is  without  any 
reference  to  their  location  ;  since  it  makes  no  difference  whether 
they  are  situated  within  particular  States,  or  without  the  territorial 
limits  of  the  Union.  So  that,  in  fact,  the  Indian  tribes  are 
domestic  and  dependent  nations,  sustaining  towards  the  federal 
government  a  relation  analogous  to  that  of  a  ward  to  his  guar- 
dian, and  thence  denominated  a  state  of  pupilage.  They  are  not 
foreign  nations,  in  the  sense  in  which  these  words  are  used  in  the 
constitution ;  but  arc,  nevertheless,  distinct  political  societies  ca- 
pable of  governing  themselves,  and  of  being  parties  to  treatie8.(&) 
In  short,  they  are  neither  wholly  separated  from  us,  nor  yet  a 
part  of  us.  They  are  neither  citizens  nor  aliens ;  but  sustain  an 
anomalous  relation,  somewhere  between  the  two. 

Our  relations  with  the  various  tribes  have  been  regulated  by 
numerous  treaties  and  acts  of  Congress,  but  the  following  points 
arc  all  I  have  room  to  refer  to.  The  Indian  Bureau^  formerly 
attached  to  the  war  department,  now  belongs  to  the  department  of 
the  interior,  which  has  the  general  superintendence  of  Indian  af- 
fairs, through  the  instrumentality  of  agents j  stationed  at  convenient 
points.  When  land  has  been  secured  to  the  Indians  by  treaty,  no- 
pcrsou  is  j)ermittcd  to  reside  among  them,  or  traffic  with  them, 
without  a  license.  If  a  crime  be  there  committed  by  a  white  per- 
son, it  is  punished.  Intruders  among  them  may  be  apprehended 
by  the  military  force,  Even  hunting  on  their  grounds  is  prohib- 
ited. Licenses  are  only  granted  to  citizens  of  tiie  United  States, 
and  they  are  required  to  give  security  for  the  observance  of  the 
laws,  in  all  trials  where  an  Indian  is  a  party,  the  harden  of  proof 
is  made  to  rest  on  the  white  person.'  Foreigners  are  liable  to  be 
punished  for  being  even  found  within  their  limits.  The  president 
is  authorized  to  furnish  them  with  domestic  animals  and  imple- 
ments of  husbandry  ;  to  take  measures  for  preventing  the  sale  of 
spirituous  liquors  among  them  ;  and  to  appoint  proper  persons  to 
instruct  them  in  the  arts  and  wavs  of  civilization.  But  thus  far 
all  has  been  to  little  purpose ;  and  philanthropy  finds  in  the  past 
little  reason  to  hope  for  the  future.  The  Indian  seems  to  deterio- 
rate by  contact  with  the  whites.  His  jiroper  home  is  the  forest. 
The  tribes  are  gradually  receding  westward  before  the  tide  of  civil- 
ization, which  is  sweeping  them  away.  And  everything  portends 
that  the  time  is  not  very  distant,  when  the  original  possessors  of 
the  American  soil  will  live  only  in  history. 

{d)  See  note  on  p.  83. 

{h)  \  Sc(>  urti<'le  <m  The  T^pil  Position  of  the  Indian,  15  Am.  Law  Bev.  21,  and  on 
Indian  Citizenship,  20  id.  183.  \ 
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§  54.  Power  as  to  Naturalisation,  (a).  The  words  of  the  consti- 
tution are,  '^  Congress  shall  have  power  to  establish  an  uniform 
rule  of  naturalization  throughout  the  United  States."  Prior  to 
framing  the  constitution,  this  power  was  exercised  by  the  respec- 
tive States,  without  concert  or  uniformity,  and  great  inconvenience 
and  confusion  were  the  inevitable  result.  The  word  "  uniform  " 
now  makes  this  power  exclusive  in  Congress.  The  States  have 
no  power  over  the  subject  of  citizenship.  To  remove  all  doubt  on 
this  point,  another  provision  declares,  that  "  the  citizens  of  each 
State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  States."  Citizenship  is  thus  made  exclusively 
a  national  affair,  without  any  reference  to  State  power  or  limits. 
Who,  then,  are  citizens  of  the  United  States  ?  We  know  nothing 
of  denizens  in  this  country,  and  consequently  all  persons  are  di- 
vided primarily  into  citizens  and  aliens,  (b)  Citizens  are  either 
native  or  naturalized  ;  and  aliens  are  q\W\&t  friends  or  ensmies* 


{a)  In  1790,  Congress  first  exercised  this  power.  And  the  only  question  which  haa 
been  niised  on  the  subject  is,  whether  this  power  is  exclusively  vested  in  Congress. 
In  Collett  V.  CoUett,  2  Dallas,  294,  the  circuit  court  of  Pennsylvania,  held  that  the 
States  possess  a  concurrent  authority ;  that  the  reason  for  investing  Congress  with 
this  power,  was  to  guard  against  too  narrow,  and  not  too  libera],  a  mode  of  confer- 
ring the  rights  of  citizenship ;  and,  therefore,  while  the  States  cannot  exclude  those 
bitizens  who  have  been  adopted  by  the  United  States,  they  niav  adopt  citizens  upon 
easier  terms  than  Congress  does.  But  this  doctrine  is  now  given  up.  For,  in  the 
United  States  v,  Villato,  2  Dallas,  370,  Judge  Iredel  said,  if  Uie  case  were  new,  he 
should  be  of  opinion  that  the  power  of  naturalization  operated  exclusively,  as  soon 
as  it  was  exercised  "by  Congress.  In  Chirac  v.  Chirac,  2  Wheaton,  269,  Chief- Justice 
Marshall  held  it  as  a  point  not  to  be  controverted,  that  this  power  belongs  exclusively 
to  Congress.  And,  in  Houston  v.  Moore,  5  Wheaton,  1,  Judge  Story  mentioned  this 
power  as  one  which  was  exclusive  on  the  ground  of  there  being  a  direct  ineompatU 
oUUy  in  the  ifxercise  of  it  by  the  States.  This  is  evidently  a  valid  reason.  For,  if  a 
State  could  make  its  own  term.s  of  citizenship,  it  might  make  terms  for  other  States  ; 
since  the  moment  an  individual  becomes  a  citizen  of  any  one  State,  he  becomes,  by 
force  of  the  constitutional  provision,  entitled  to  the  privileges  of  a  citizen  in  any  other 
State.  The  power  would  thus  operate  extra-territorially,  if  exercised  by  States,  and 
this  is  a  sufficient  reason  for  conferring  it  exclusively  on  Congress  ;  as  is  now  gener> 
ally  admitted  to  have  been  the  intention  of  the  constitution.  The  first  legislation 
upon  this  subject  was  the  act  of  1790,  1  Stat,  at  I>arge,  103.  This  act  allowed  any 
alien,  "  being  a  free  white  person,"  who  had  resided  within  the  United  States  two 
years,  to  become  a  citizen,  on  application  to  "any  common-law  court  of  record," 
within  any  State  where  he  had  resided  one  year,  upon  promising  a  good  character, 
and  taking  an  oath  to  support  the  constitution  of  the  United  States.  This  act  was 
repealed  by  the  act  of  1795,  1  Stat,  at  Large,  414  ;  and  that  again  by  the  act  of  1802, 
2  Dtat.  at  I^argo,  153 ;  which,  with  sundry  amendments,  now  constitutes  the  law  of 
naturalization.  These  amendments  are,  the  act  of  1804,  2  Stat,  at  Large,  292 ;  the 
act  of  1816,  3  Stat,  at  Large,  258  ;  the  act  of  1824,  4  Stat,  at  Large,  69  ;  and  the  act 
of  1828,  4  Stat,  at  Large,  310  ;  act  of  Feb.  10, 1855,  10  U.  S.  StM.  at  Large,  604.  See 
anie^  p  61,  note.  The  substance  of  these  provisions  is  contained  in  the  text.  The 
nataralization  of  a  man  makes  his  wife,  whether  marrie<l  before  or  afterwards,  a  citizen 
of  the  United  States.  Kelly  v.  Owen,  7  Wall.  496.  '{But  the  marriage  of  a  native- 
bom  woman  to  an  alien  does  not  affect  her  political  character.  Shanks  v,  Dupont,  3 
Pet  242.  \ 

{h)  See  1  Black.  Com.  374.  The  first  section  of  the  14th  amendment  to  the  con* 
stitation  of  the  United  States  is  as  follows  :  — 

"Sect.  1.  All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  arc  citizens  of  the  United  States,  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States  ;  nor  shall  any  State  deprive  any  person  of 
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Native  citizens  include,  first y  all  persons  bom  within  the  juris- 
diction of  the  United  States  since  our  independence,  or  before  that 
epoch,  if  they  remained  here  afterwards  ;  and,  secondly^  the  chil- 
dren of  citizens  born  abroad,  if  their  parents  have  at  some  time 
resided  here. 

Naturalized  citizens  include,  firsts  all  persons  who  comply  with 
the  legal  requisites  for  naturalization ;  secondly ^  their  minor  chil- 
dren residing  here  at  the  time  ;  and,  thirdly ^  the  widow  and  minor 
children  of  persons  comjilying  with  the  preliminary  requisites,  but 
dying  before  their  naturalization  is  consummated.  The  requisites 
of  naturalization  prescribed  by  Congress  are  briefly  as  follows: 
1.  The  applicant  must  be  a  free  white  adult.  Colored  persons 
cannot  be  naturalized,  (a')  2.  The  country  of  the  applicant  must  be 
at  peace  with  ours.  3.  His  intention  to  become  naturalized  must 
have  been  declared  under  oath,  before  some  federal  or  State  court, 
or  its  clerk,  two  years  before  his  admission,  unless  he  has  been  a 
resident  here  since  1812;  or  unless  he  be  a  minor,  having  resided 
here  three  years  before  his  majority,  with  the  intention  of  becom- 
ing a  citizen.  4.  lie  must  have  resided  five  years  within  the 
country,  and  one  year  within  the  State  where  the  application  is 
made,  behaving  as  a  good  citizen  ;  which  must  be  proved  by  other 
testimony  than  his  own  oath,  (fi)  6.  lie  must  take  an  oath  to 
support  the  constitution  of  tlie  United  States,  and  abjure  all  other 
allegiance.  6.  If  he  has  borne  any  title  of  nobility,  he  must  re- 
nounce it.  On  these  easy  conditions,  the  high  privilege  of  Ameri- 
can citizenship  is  offered  to  all  our  white  brethren  of  the  human 
family.  The  foreigner,  however  unaccustomed  heretofore  to  insti- 
tutions like  ours,  is,  by  this  short  j)roccs8  of  naturalization,  placed 
on  the  same  footing  with  native  citizens,  with  a  few  slight  excep- 
tions before  mentioned,  touching  eligibility  to  office. 

All  persons  not  citizens,  are  aliens,  with  the  exception  of  Indians 
and  colored  persons.  When  their  country  is  at  peace  with  ours, 
they  arc  called  a/Zejn /re>?i(7« ;  and  when  their  country  is  at  war 
with  ours,  alierk  enemies  ;  and  their  condition  is  very  different  in 

life,  liberty,  or  proporty,  without  due  process  of  law,  nor  deny  to  any  person  witliin  itt 
juiisdiction  th«  erpuil  protectiou  of  the  laws." 

•{The  14th  aiiu'iidineDt  lias  Ix'i'ii  invoked  in  argiiment  since  its  passage  perhnpB 
ofteuer  than  any  other  mrt  of  the  constitution,  and  in  a  meat  variety  of  caaes.  Ita 
fullest  exposition  is  in  the  Civil  Rights  Cases,  100  V,  S.  3,  hohling  an  act  of  Congress 
to  be  unconstitutiona]  imposing  a  ]H'nalty  on  any  pcrs<m  who  deniwi  to  another  prir- 
ih'f.;os  of  inns,  conveyances,  thcjitrt?*4,  &c".,  by  reason  of  color  or  previous  condition  of 
servitude.  The  court  held  that  the  le^slation  which  Congress  was  authorized  to  enact 
to  carry  out  the  amendment  was  not  creating  a  code  i»f  conduct  Ijetwecn  individuals^ 
hut  to  correct,  redress,  or  relieve,  against  State  legislation  subversive  of  the  rights 
])n)t(H:ted  by  the  amendment,  and  that  the  amendment  is  prohibitory  on  the  States 

only.  \ 

\a)  Not  so  now.     R.  S.  of  T.  S.  §  2169. 

\h)  Hy  the  act  of  July  17,  1802,  any  alien,  of  the  age  of  twenty-one  years,  or 
upwards,  who  shall  have  enliste»i,  eithiT  in  the  n'gnlar  or  volunteer  forces,  and  ^all 
have  been  honorably  disi'harged,  and  shall  have  i-esidcd  within  the  United  States  one 
year  ]»revious  to  his  application,  may,  without  previous  declaration  of  his  intention,  be 
admitted  to  become  a  citizen  of  the  United  States. 
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the  two  cases.  The  great  and  primary  duty  of  a  citizen  is  allegi- 
ance. This  is  the  tie  which  binds  him  to  his  government,  under 
a  transcendent  obligation  of  fidelity.  It  is  that  peculiar  relation 
which  is  violated  by  treason,  a  crime  which  none  but  citizens  can 
commit.  We  have  no  other  oath  of  allegiance  than  that  which 
every  officer  and  every  naturalized  citizen  takes,  to  support  the 
constitution.  But  the  law  regards  the  obligation  as  inherent,  and 
existing  prior  to  any  oath.  It  is  founded  on  that  protection  which 
government  extends  over  its  citizens.  It  implies  something  more 
than  obedience  to  the  laws,  for  this  is  the  duty  of  every  alien  witliin 
our  jurisdiction ;  the  citizen  is  further  bound  never  to  take  part 
against  his  government,  but  always  to  support  and  defend  it. 
And  this  obligation  of  allegiance  is  held  to  be  perpetual,  (a)  No 
citizen  can  of  his  own  will  avoid  it.  Unless  absolved  from  it  by 
government,  it  goes  with  him  wlierever  he  goes,  and  makes  him  a 
traitor  if  he  be  found  delating  it.  This  is  wjiat  is  meant  by  the 
proposition,  that  no  man  can  expatriate  himself.  However  incom- 
patible the  obligations  he  may  contract  to  other  governments,  this 
is  paramount,  and  still  continues.  Such  is  the  stern  doctrine  of 
the  common  law.  No  doubt  it  ought  to  be  modified.  How  bar- 
barous would  it  be  for  one  of  our  naturalized  citizens,  who  had 
spent  his  best  days  here,  to  be  punished  elsewhere  as  a  traitor,  for 
fighting  on  the  side  of  his  adopted  country,  in  violation  of  a  native 
but  long-abjured  allegiance  to  some  other  government!  With 
regard  to  the  distinctive  privileges  of  citizenship,  they  are  best 
described  by  stating  the  disabilities  of  aliens.  Aliens,  then,  can 
neither  vote,  nor  hold  office,  nor  act  as  jurors.  In  many  of  the 
States  they  cannot  hold  real  estate.  But  in  Ohio,  and  in  the  new 
States  generally,  fchis  disability  is  expressly  removed,  in  order  to 
encourage  the  settlement  of  the  country.  In  regard  to  personal 
property,  their  legal  capacities  are  the  same  everywhere  as  those  of 
citizens,  while  they  are  friends.  But  in  case  of  war  their  condition- 
is  at  once  changed.  Tlie  persons  and  property  of  alien  enemies 
are  at  the  mercy  of  government,  which,  by  the  law  of  nations,  may 
detain  the  one  and  confiscate  the  other.  All  trade  and  intercourse 
with  them  are  illegal,  and  all  contracts  utterly  void.  The  theory 
is,  that  a  war  between  two  nations  is  a  war  between  all  the  indi- 
viduals of  these  two  nations ;  who  are,  therefore,  to  be  regarded 
as  personal  enemies,  and  incapable  of  intercourse.  This  is  abhor- 
rent to  all  the  good  feelings  of  our  nature.  And,  fortunately,  the 
evils  which  would  result  from  the  rigorous  enforcement  of  so  bar- 
barous a  doctrine,  are  greatly  mitigated  by  means  of  the  power 
inherent  in  government,  to  grant  passports^  safe  conducts^  and 
licenses  to  alien  enemies,  for  the  protection  both  of  their  persons 
and  property.     In  fact,  aliens,  whether  friends  or  enemies,  have 

(a)  Our  government  strenuously  denied  the  doctrine  that  a  citizen  or  suhject 
cannot  expatriate  himself,  in  recent  corre8i)ondenco  with  the  government  of  Austria 
relative  to  the  relc^ase  of  Martin  Kostza,  at  Smyrna,  on  July  2,  1853,  and  also  in 
correspondence  with  the  government  of  Prussia. 
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alwavR  been  treated,  in  tliia  country,  with  peculiar  favor.  Our 
vast  public  domain  affords  them  a  cheap  freehold  on  their  first 
arrival ;  and  our  easy  terms  of  naturalization  enable  them  in  five 
years  to  ac<|uire  the  proud  title  of  American  citizens.  Tlie  fear  is, 
that  in  our  eagerness  to  open  an  asylum  to  the  oppressed  of  other 
climes  and  to  increase  our  population  beyond  all  former  example, 
M'c  have  been  too  liberal  in  die  inducements  held  out  to  immi- 
l^runts.  It  is,  indeed,  becoming  a  momentous  question,  whether 
more  time  should  not  bo  required  to  educate  and  prepare  them  for 
the  hijrh  responsibilities  of  citizens  of  a  free  government.  Yet, 
when  we  reHect  upon  the  fate  of  the  celebrated  alien  law  of  1798, 
we  have  little  reason  to  hope  for  any  change  in  this  feature  of  our 
l)(>licy.  This  law  merely  authorized  the  president  to  order  out  of 
the  country  such  aliens  as  he  should  consider  dangerous  to  its 
p<»aco  and  safety,  under  severe  penalties  for  disobedience.  And 
yet  it  was  immediately  cried  down,  and  now  forms  a  standing  topic 
uf  opprobrium. 

§  55.  Power  as  to  Bankruptcy,  (a)  The  words  arc,  "  Congress 
shull  have  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States."  This  power  is  intimately 
connected  A\dtli  that  of  regulating  commerce ;  for  bankrupt  laws 
most  particularly  affect  merchants  and  tradei's  ;  tliough  they  may 
be  made  to  include  all  insolvent  [>ei*sons.  The  leading  objects  of 
a  bankrupt  law  are  four:  First,  to  compel  an  equal  distribution  of 
the  effects  of  the  bankrupt  among  his  creditors  without  preference, 
in  ))ro))ortion  to  their  claims ;  for  which  purpose  tlie  law  defines 
what  shall  be  considered  acts  of  bankruptcy ;  and  from  the  mo- 
ment of  committing  one  of  these  acts,  the  power  of  the  bankrupt 
over  his  property  is  at  an  end,  and  the  commissioners  are  appointed 
to  take  possession  and  settle  with  the  creditors.  Secondly,  to  ex- 
emj)t  not  only  the  person  of  the  bankrupt  from  imprisonment,  but 
also  his  future  acquisitions  from  liability  for  his  then  existing 
debts  ;  for  which  purpose  the  creditors  are  compelled  to  take  their 
respective  portions  of  his  effects,  in  full  discharge  and  satisfaction 
of  their  claims.  Thirdly,  to  promote  honesty  ;  for  which  purpose 
not  only  is  the  discharge  made  dependent  upon  the  honesty  of 
the  bankrupt,  but  severe  ))enalties  are  annexed  to  dishonesty. 
Fourthly,  to  encourage  future  efforts ;  for  which  purpose  if  all  is 
found  to  have  been  fair  and  honest,  not  only  is  the  bankrupt  re- 
leased from  future  liability  for  past  debts,  but  he  is  allowed  a  small 
sum  out  of  the  wreck  of  his  fortune,  with  which  to  begin  the  wor}d 
anew.  Such  are  the  general  features  of  a  bankrupt  law ;  and  their 
humanity  and  equity  would  seem  sufficient  at  once  to  conomcnd 

(a)  Soe  Mnd.  Pap.  1481  ;  2  Black.  Com.  ch.  31  ;  2  Story,  Const.  §  110« ;  2  Kent, 
Com.  389  ;  and  the  5t1i  and  6t1i  vuluines  of  the  I^aw  l{ci)ortpr,  containiDg  nniueroiu 
dtrisioiiM  iijwn  the  act  of  1841  ;  1  West  Law.I.  143  ;  Cnapmau  v,  Forsyth,  8  How. 
20'i  ;  2  Parnons  on  Contnuts  5S8.  Then^  is  a  full  discussion  of  the  law  of  baukrnptcy 
and  insolvency  in  this  country  in  the  t«uth  chapter  of  the  second  volunae  (pp.  579-688) 
of  Trof.  Pai-soiis's  valuable  treatise  referred  to.     Bump  on  nankmptcy. 
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them  to  every  mind.  The  wonder  is,  that  Congress  should  have 
80  long  slept  over  a  power  which  might  be  so  beneficially  exerted. 
In  1800,  a  bankrupt  law  was  enacted ;  but  three  years  after,  before 
a  fair  experiment  could  be  made,  it  was  repealed.  Another  bank- 
rupt law,  passed  in  1841,  shared  a  similar  fate  in  a  year  after  it 
took  eflfect.  (a)  The  States,  therefore,  have  been  compelled  to  take 
the  matter  into  their  own  hands ;  and  several  of  them  have  enacted 
bankrupt  laws.  For  some  time  the  constitutionality  of  those  laws 
was  doubted;  but  it  was  finally  decided  that  the  power  is  not  vested 
exclusively  in  Congress,  (b)    If  there  be  a  bankrupt  law  of  Con- 

{a)  In  1867,  Congress  again  passed  a  bankrupt  law,  now  no  longer  in  force.  It 
provides  for  the  appointment  of  one  or  more  registers  in  bankruptcy,  in  each  con- 
gressional district,  to  assist  the  judge  of  the  district  court.  They  are  nominated  by 
the  chief  justice,  and  confirmed  by  the  district  judge.  Ordinary  proceedings  arc  con- 
ducted before  these  registers,  who  certify  questions  of  difficulty  arising  before  them 
to  the  judge  for  decision.  Appeal  lies  from  such  decisions  to  the  circuit  and  thence 
to  the  supreme  court.  Any  bankrupt  may  apply  himself  for  the  benefit  of  this  act, 
in  which  case  it  is  termed  a  voluntary  bankruptcy  ;  or  any  creditor  of  any  person 
may,  upon  the  commission  of  certain  specified  acts  by  his  debtor,  or  upon  any  inten- 
tion being  shown  of  defrauding  his  creditors,  institute  proceedings  against  such  debtor, 
in  which  case  it  is  termed  involuntary  bankruptcy.  As  soon  as  the  creditor  is  ad- 
judged a  bankrupt  under  either  form  of  proceeding,  he  is  divested  of  all  his  property, 
which  is  conveyed  by  the  register  to  an  assignee  appointed  by  the  cre<litors  or  the 
court.  The  assignee  holds  the  property  for  the  benefit  of  all  the  creditors,  except 
certain  exempted  articles  not  to  exceed  a  certain  value,  which  he  reconveys  to  the 
debtor.  After  Jan.  1,  1869,  no  discharge  can  be  granted  to  any  bankrupt  who  does 
not  pay  at  least  fifty  per  cent  of  his  liabilities.  This  act  went  into  operation  June 
1,  1867. 

{b)  In  Sturges  v,  Crowninshield,  4  Wheaton,  122,  a  note  was  made  in  New  York 
to  a  citizen  of  Bf  assachusetts,  before  the  passing  of  a  bankrupt  law  by  the  legislature 
of  New  York,  the  effect  of  which  was  to  lil)erate  both  the  person  and  property  of  the 
debtor  from  all  future  liability  for  prior  debts.  The  maker  of  the  note  was  sued  in 
Massachusetts,  and  there  pleaded  his  discharge  under  the  law  of  New  York.  The 
circuit  court  were  divided  m  o})inion,  and  the  case  was  certified  to  the  supreme  court. 
The  question  submitted  was,  whether  the  law  of  New  York  impaired  the  obJigation  of 
the  amtractf  within  the  meaning  of  the  prohibition.  The  court  decided  that  it  did. 
A  contract  is  an  a^;reement  in  which  a  party  undertakes  to  do  or  not  to  do  a  mrticular 
thing.  The  law  binds  him  to  jierform  nis  undertaking,  and  this  is  the  obligation  of 
his  contract.  Any  law  which  releases  this  obligation  in  whole  or  in  part,  must^  in 
the  literal  sense  of  the  word,  impair  it.  Such  was  the  law  of  New  York,  for  it  gave 
an  absolute  discharge  from  all  future  liability.  Parties,  when  they  contract,  have 
in  view,  not  only  present  property,  but  future  ac^juisitions.  Industry,  talents,  and 
inte^ty  constitute  a  fund  which  is  as  confidently  trusted  as  property  itself.  Future 
acnuisitions  are,  therefore,  liable  for  contracts,  and  to  release  tnem  for  ever  from  this 
Uaoility,  impairs  their  obligation.  But  insolvent  laws,  which  merely  release  the 
person  of  the  debtor  from  imprisonment,  and  not  his  after-acquired  pro])erty  from 
liability,  would  not  impair  the  obligation  of  contracts.  The  court  did  not  seem  to 
rest  their  decision  upon  the  im])ortant  fact  that  the  note  was  made  before  the  passing 
of  the  bankrupt  law.  They  guarded  their  opinion  by  these  words  :  "  This  opinion  is 
confined  to  a  case  in  which  a  creditor  sues  in  a  court,  the  proceedings  of  which,  the 
legislature,  whose  act  is  pleaded,  had  not  a  right  to  control ;  and  to  a  case  where 
the  creditor  had  not  proceeded  to  execution  against  the  body  of  his  debtor,  within 
the  State  whose  law  attempts  to  absolve  a  confined  insolvent  debtor  from  his  obliga- 
tion." In  Ogden  v,  Saunders,  12  Wheaton,  213,  the  facts  were  these  :  The  acceptor 
of  a  bill,  at  the  time  of  accepting,  reside<l  in  New  York,  and  the  payee  in  Kentucky. 
After  accepting  the  bill,  he  removed  to  Louisiana,  and  was  there  sued  on  his  accept- 
ance. He  pl«ided  his  discharge  under  a  bankrufit  law  of  New  York,  which  existed 
prior  to  his  accepting  the  bill.  This  case,  it  will  be  seen,  differs  from  Sturges  v. 
Crowninshield  in  this,  that  the  law  was  made  before  the  contract ;  and  from  McMil- 
lan V,  McNeil,  4  Wheaton,  209,  in  this,  that  the  discharge  was  had  under  the  law  of 
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gross  in  operation,  the  States  cannot  contravene  its  proyisions. 
But  until  this  be  the  case,  they  may  pass  bankrupt  laws,  provided 
they  do  not  violate  another  constitutional  provision,  which  prohib- 
its them  from  "  impairing  the  obligation  of  contracts."  In  relation 
to  this  provision,  the  decisions  amount  to  this  :  that  between  citi- 

the  State  whore  the  contract  was  made.  The  court,  therefore,  were  not  bound  bj 
cither  of  the  foregoing  decisions.  The  question  was,  whetlier  a  State  bankrupt  law 
impaired  the  obligation  of  posterior  contracts  entered  into  in  that  State.  And  it  was 
decided,  four  judges  against  three,  that  it  did  not.  The  ground  tliey  took  was,  that 
where  a  contract  was  entered  into,  after  the  passage  of  a  law  relating  to  it,  between 
parties  subject  to  that  law,  that  law  is  in(;orrK)rated  into  the  contract,  and  becomes 
one  of  its  terms.  It  cannot,  therefore,  be  said  to  impair  its  obligation.  The  mean- 
ing of  the  prohibition  must  be  understood,  as  if  the  words  had  been,  no  State  shall 
pass  any  law  im[>airing  the  obligation  of  prior  contracts.  The  intention  was  by  thu 
prohibition  to  guard  against  relroactivt  laws  in  relation  to  contracts,  in  the  same  man- 
ner as  by  anotiier,  to  guard  against  retroactive  laws  in  relation  to  crimes.  Accord- 
ingly, statutes  of  usury  f  wliich  affect  the  validity  of  contracts  ;  statutes  of  frauds,  which 
affect  the  evidence  of  contracts  ;  and  statutes  of  limitation  and  bankrupt,  which  affect 
the  remedy  on  contracts,  —  would  all  be  constitutional  as  to  posterior  contracts,  and 
unconstitutional  as  to  prior.  The  other  question  raised  was,  whether  the  diKchaigs 
of  a  debtor  under  a  State  bankrupt  law  would  be  valid  against  a  creditor  bi'longing 
to  another  State,  who  has  never  voluntarily  submitted  himself  to  the  laws  of  that 
State,  otherwise  than  by  the  origin  of  his  contract.  In  the  present  case,  the  pavee 
of  the  bill,  as  well  as  the  drawer,  were  citizens  of  Kentucky.  And  the  court  decided 
that  a  discharge  under  a  State  law  would  not  dischaigo  a  debt  due  to  a  citizen  of 
another  State.  The  report  of  the  whole  adjudication  on  both  points,  the  court  stated 
in  the  following  words  :  "  As  between  citizens  of  the  same  State,  a  dischai^  of  m 
bankrupt  by  the  laws  of  that  State,  is  valid  as  it  affects  posterior  contracts;  but  aa 
against  creditors  who  are  citizens  of  other  States,  it  is  invalid  as  to  aU  contracts." 
Five  ycara  before  this  decision  was  made,  our  supreme  court  came  to  the  same 
conclusion,  in  the  case  of  Smith  v.  Parsons,  1  Ohio,  236,  where  a  most  convincing 
opinion  was  pronounced  by  Judge  Humet.  Still  earlier,  the  supreme  court  of  New 
York  held  the  same  doctrine  in  Mather  t;.  Bush,  16  Johns.  238.  The  only  opiKMdnjg 
authority  I  have  found,  is  the  case  of  Blanchard  v.  Russell,  13  Mass.  1.  This  u 
directly  contradictory  on  the  last  point  above  taken,  as  to  the  residence  of  the  cred- 
itor, all  the  material  facts  being  precisely  the  same  as  in  Ogden  v.  Saunders.  Bat 
this  case  arose  bc^fore  the  question  was  discussed  in  anv  of  the  cases  before  men* 
tioned.  On  the  first  point,  as  to  inimiriug  obligations,  the  decision  was  the  same  aa 
above.  To  what  extent  State  legiuiation  (m  remedies  existing  when  the  contract 
was  made  is  constitutional,  see  Bronson  v.  McKcnsie,  1  How.  311  ;  McCracken  «. 
Hay  ward,  2  id.  608  ;  Rockwell  v,  Hubbell,  2  Doug.  (Mich.)  197  ;  Bronson  r.  New- 
berry, id.  38  ;  Mundy  v.  Monroe,  1  Mann.  (Mich.)  68 ;  Quackenbush  v,  Danks,  1 
Denio,  128  ;  a.  c.  3  id.  694  ;  1  N.  Y.  129  ;  Morse  v,  Goold,  11  N.  Y.  282  ;  Cxjnkey 
V.  Hart,  14  N.  Y.  22  ;  Falkner  v.  Dorman,  7  Wis.  388  ;  Vedder  v.  Alkenbrack,  6 
Barb.  327  ;  Gardenhire  v.  McCombs,  1  Sneed,  83 ;  Thome  v.  San  Francisco,  4  Cal. 
127  ;  Bacon  v.  Howard,  20  How.  22  ;  Bank  of  Alabama  r.  Dalton,  9  id.  522  ;  Bugbee 
V.  Howard,  32  Ala.  713  ;  Cx)osa  River  Steamboat  Co.  v,  Barclay,  80  id.  120.  A  certi- 
ficate of  discharge  under  the  insolvent  laws  of  a  State,  is  a  bar  to  an  action  on  % 
contract  between  two  citizens  of  that  State,  though  made  and  to  be  performed  in 
another  State.  Marsh  v.  Putnau),  3  Gray,  .')51.  It  was  held  in  Massachusetts,  that 
a  discharge  under  its  insolvent  laws  is  a  bar  to  an  action  by  a  citizen  of  another 
Stat«»,  on  a  contract  which,  by  its  express  terms,  is  to  be  executed  in  Massachusetts. 
ScriVmer  ».  Fisher,  2  Grav,  43  ;  Burrall  v.  Rice,  5  id.  539.  See  Wliitney  v.  Whiting, 
35  N.  H.  457.  Contra,  Poo  v.  Duck., 5  Md.  1  ;  Potter  v.  Kerr,  id.  275  ;  Pugh  r.  Bus- 
soil,  2  Blackf.  394  ;  Donclly  v.  Corliett,  8  N.  Y.  500.  See  2  Parsons  on  Cont.  595. 
Or  on  a  note  between  residents  indorsed  to  a  non-resident  Thomas  v.  Crow,  65  CaL 
470.  But  a  debt  due  to  a  citizen  of  another  State  is  not  barred  where  there  is  no  ex- 
press stipulation  that  it  is  i>ayable  in  M&HsachusetU.  Savage  v.  Marsh,  10  Met.  594  ; 
Fiske  V.  Foster,  10  id.  697  ;  Dinsmore  r.  Bradley,  5  Gray,  487  ;  Houghton  r.  Maynard, 
5  id.  552.  State  insolvent  laws,  in  so  far  as  they  seek  to  discharge  the  debtor,  are 
suspended  by  tlic  existence  of  a  national  bankruptcy  law.  Boese  v.  King,  108  U.  8. 
379. 
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zens  of  the  State  where  the  law  is  made,  it  is  valid  as  to  posterior 
contracts,  and  invalid  as  to  prior ;  but  with  respect  to  citizens  of 
other  States,  it  is  invalid  as  to  all  contracts.  It  is  obvious,  there- 
fore, that  no  consent  among  the  States,  if  that  were  practicable, 
can  supply  the  want  of  a  general  bankrupt  law  for  the  whole  Union. 
In  this  State,  no  movement  has  ever  been  made  towards  a  bank- 
rupt law.  There  is  a  provision  in  our  bill  of  rights,  declaring  that 
"  No  person  shall  be  imprisoned  for  debt  in  any  civil  action  on 
mesne  or  final  process,  imlcss  in  case  of  fraud."  And  Congress, 
in  1839  and  1841,  adopted  the  legislation  of  the  States,  as  to  pro- 
cess issuing  from  the  federal  courts,  in  reference  to  imprisonment 
for  debt.  In  the  spirit  of  these  provisions  we  have  "  an  act  for  the 
relief  of  insolvent  debtors,"  by  taking  the  benefit  of  which,  any 
insolvent  person  may  secure  himself  against  imprisonment  for  any 
debt  then  existing.  The  condition  of  this  exemption  is,  that  ho 
make  an  honest  assignment  of  all  his  property  for  the  benefit  of  his 
creditors.  We  also  have  another  law,  which  in  a  measure  abol- 
ishes the  preference  of  one  creditor  to  another  by  an  assignment 
of  property  in  contemplation  of  insolvency,  by  declaring  that  such 
assignment  shall  enure  to  the  general  benefit  of  all  the  creditors. 
This  is  the  nearest  approach  we  have  made  towards  a  State  bank- 
rupt law. 

§  56.  Power  as  to  the  C?uxTenoy.  (a)  Congress  has  power  "  to 
coin  money,  and  regulate  tlie  value  thereof,  and  of  foreign  coin : " 
also, "  to  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ; "  and  "  no  State  shall  coin 
money,  emit  bills  of  credit,  or  make  any  thing  but  gold  and  silver 
coin  a  tender  in  payment  of  debts."  The  force  and  importance  of 
these  provisions  will  bo  best  understood  by  first  adverting  to  the 
nature  and  functions  of  the  currency  or  circulating  medium.  In 
civilized  life  no  individual  produces  exactly  what  he  consumes. 
The  division  of  labor,  ever  extending  as  society  advances,  makes  a 
countless  multitude  contribute  to  the  wants  of  each.  But  this  is 
not  done  gratuitously.  Each  gives  something  in  exchange  for  what 
he  receives.  Thus  all  the  productions  of  human  labor  are  inces- 
santly passing  from  hand  to  hand,  in  an  endless  process  of  distri- 
bution. But  how  shall  these  changes  be  effected  ?  Barter  alone 
will  not  suffice.  Occasionally,  I  may  have  a  commodity  which  you 
want,  and  you  one  which  I  want,  so  that  we  can  make  a  direct 
exchange.  But  even  in  this  case,  we  should  want  some  known 
measure  of  value  ;  and,  in  all  other  cases,  we  should  also  want  a 

(a)  The  provisions  relating  to  coin  occasioned  no  dtjliate  in  the  convention.  Mad. 
Pap.  1343.  But  a  proposition  to  authorize  Congress  to  emit  bills  of  credit  was 
rpjecte<l  by  a  vote  of  9  to  2.  The  reason  assigned  in  debate  was  a  decidetl  hostility 
to  paper-money  —  id.  1343-6.  The  same  sentiments  were  expressed  upon  the  prop- 
osition to  prohibit  the  States  from  emitting  bills  of  credit,  which  was  carri«*d  by  a 
vote  of  8  to  1  —  ill.  1442.  On  the  whole,  it  seems  quite  clear  that  the  convention 
intende<l  to  prohi])it  paper  money  in  every  shape.  For  an  account  of  the  coins  cur- 
rent in  this  country,  see  American  Almanac  for  1835  ;  for  the  legal-tender  decisions, 
see  supra,  §  52. 
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medium  of  exchange.  In  a  word,  society  requires,  for  facilitating 
exchanges,  some  convenient  thing  of  universal  notoriety,  which 
every  one  will  take  for  what  he  has  to  sell,  both  as  measuring  its 
value  and  paying  for  it.  Such  are  the  properties  of  what  we  call 
money  ;  which,  by  universal  consent,  has  become  the  measure  of 
value  and  the  medium  of  exchange  in  all  the  transactions  of  life. 
And  what  substance  possesses  the  properties  requisite  for  money 
in  the  highest  degree  ?  The  voice  of  ages  has  decided  in  favor  of 
the  precious  metals,  gold  and  stiver.  First,  because  a  great  value 
can  be  comprised  in  a  small  bulk,  which  is  not  the  case  with  baser 
metals.  Secondly,  because  they  waste  very  little  with  using ;  it 
having  been  computed  that  gold  in  circulation  does  not  lose  more 
than  one-hundredth  in  twenty-five  years,  and  silver  about  half  that 
amount.  Thirdly ,  because  they  are  little  liable  to  fluctuation  in 
value.  Value  is  affected  chiefly  by  the  cost  of  production  and  the 
regularity  of  supply.  Since  the  discovery  of  America,  neither  of 
these  elements  of  value  has  perceptibly  changed,  (a)  The  annual 
supply  from  all  the  known  mines  of  Europe  and  America  is  nearly 
the  same  in  amount,  and  costs  nearly  the  same  labor,  one  year  with 
another.  And  should  this  quantity  hereafter  be  found  to  vary  con- 
siderably, still  the  variation  would  bear  so  small  a  proportion  to 
the  entire  amount  of  these  metals  now  in  existence,  which  is  sup- 
posed to  be  about  five  thousand  millions,  that  the  fluctuation 
would  be  scarcely  felt.  It  is  true,  that  of  the  gross  amount  just 
mentioned  only  about  two-fifths  is  in  the  shape  of  money ;  but  this 
does  not  affect  tlie  question  of  value,  because  the  value  is  changed 
little,  if  any,  by  converting  these  metals  from  bullion  into  money. 
This  is  done  by  a  process  called  coining,  which  consists  in  giv- 
ing to  each  piece  an  authoritative  stamp,  expressing  its  weight 
and  fineness ;  and  thereby  adapting  it  to  pass  currently  from  hand 
to  hand,  without  the  trouble  of  weighing  and  assaying  at  each 
transfer. 

Such  being  the  nature  and  functions  of  money,  we  are  prepared 
to  understand  the  meaning  of  the  provisions  above  quoted.  The 
power  "  to  coin  money  "  {b)  is  given  to  Congress,  and  withheld  from 
the  States,  in  order  to  insure  a  uniform  currency  throughout  the 
Union.  This  power  involves  that  of  '^regulating  its  valued  But 
in  order  to  insure  a  sound,  as  well  as  uniform,  currency,  it  was  fur- 
ther necessary  either  to  prohibit  the  circulation  of  ^'foreign  coins  " 
altogether,  or  else  confer  the  further  power  of  regulating  their 
value.  The  former  alternative  would  produce  inconvenience,  and 
the  latter  was  adopted.  The  only  danger  would  now  arise  from 
the  "  counterfeiting  "  of  the  coins  thus  provided  for ;  and  accord- 
ingly power  is  given  to  prevent  this  by  punishment.  Thus,  so  far 
as  coins  are  concerned,  effectual  means  are  provided  for  securing 
to  the  whole  country  that  greatest  of  commercial  blessings,  a  sound 

{a)  This  was  written  before  the  discovery  of  the  mines  in  California  and  Australia. 
(b)  On  the  siibje<tt  of  coins  and  mints,  see  note  to  1  Stat,  at  Larji^e,  246  ;  5  Stat,  at 
Large,  136  ;  act  of  Feb.  21,  1853  ;  7th  section  of  Uio  act  of  March  3,  1853. 
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and  uniform  currency.  And  in  the  exercise  of  this  power,  Congress 
has  created  mintSj  with  the  appropriate  officers,  for  the  purpose  of 
coining.  When  bullion  is  brought  to  the  mint,  of  the  standard 
value,  it  is  coined  for  the  owner  free  of  expense ;  but  if  below  the 
standard  value,  he  is  required  to  pay  the  expense,  which  is  called 
%eigniorage.  It  will  be  remembered  that  Congress  is  not  restricted 
to  gold  and  silver;  and  therefore  copper  is  used  for  such  values  as 
are  too  small  to  be  conveniently  measured  by  the  other  two.  If  to 
this  we  add  the  adoption  of  the  decimal  scale  commonly  called 
federal  moneys  by  which  the  dollar  is  made  the  unit  of  value,  and 
all  the  other  denominations  are  found  by  multiplying  or  dividing 
by  ten,  we  have  in  theory  a  complete  money  system.  But  the  prac- 
tical difficulty  has  hitherto  been  to  adjust  accurately  the  relative 
values  of  gold  and  silver.  Up  to  1834,  they  stood  in  the  coins  as 
fifteen  to  one.  But  at  the  same  time,  the  market  value  of  the  two 
metals  in  bullion  was  nearly  as  fifteen  and  eight-tenths  to  one. 
The  consequence  was,  that  gold  could  not  be  kept  in  circulation, 
being  at  once  bought  up  and  uncoined.  By  the  act  of  1834,  the 
eagle  was  reduced  from  two  hundred  and  forty-seven  and  a  half 
grains  of  fine  gold  to  two  hundred  and  thirty-two  grains  J  which 
makes  a  difference  in  actual  value  of  sixty-six  and  a  half  cents. 
Whether  the  true  ratio  is  now  attained,  remains  to  be  tested  by 
experience.  If  not,  one  will  be  withdrawn  from  circulation  as 
before. 

The  remaining  provisions  prohibit  the  States  from  "  emitting 
bills  of  credit,"  and  from  "  making  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts."  (a)  In  order  to  understand 
these  prohibitions,  we  must  glance  at  the  nature  and  history  of 
what  is  called  paper-money.  Admitting  that  paper  can  in  any  way 
be  made  to  supply  the  place  of  metallic  money,  or  specie,  the  mo- 
tives for  making  the  substitution  are  three ;  Fir%t^  specie  has  an 
intrinsic  value,  equal  to  its  current  value,  or  nearly  so ;  while  paper 
has  comparatively  no  intrinsic  value  at  all.  Hence,  by  substituting 
paper  for  specie,  there  would  be  a  saving  to  the  whole  country 
of  the  interest  on  the  amount  of  the  circulating  medium,  which 
may  be  set  down  at  one  hundred  and  fifty  millions  of  dollars.  Sec- 
ondlyj  paper-money  is  much  more  portable  than  specie ;  that  is, 
more  easily  transferred  from  place  to  place.  Thirdly^  a  pai>er  cur- 
rency is  more  elastic  than  specie ;  that  is,  more  readily  susceptible 
of  contraction  or  expansion,  to  meet  the  occasions  of  a  trading 
community,  liable  to  sudden  fluctuations ;  because  the  material 
can  be  had  at  any  time  and  in  any  quantity.  The  question  then 
is,  How  can  paper  be  made  to  pass  for  money  ?  There  are  but  two 
methods.  In  the  first  place,  government  may  compel  the  people  to 
take  it  as  money.  Despotic  governments  have  often  resorted  to 
such  high-handed  expedients.    And  when  this  course  is  adopted, 

(a)  By  the  second  section  of  the  act  of  Feb.  21,  1853,  it  would  seem  that  silver  coins 
are  legal  tenders  only  for  soros  not  exceeding  five  dollars. 
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it  makes  but  little  difference  whether  the  paper  purports  to  be  f«- 
deemable  in  specie  or  not ;  since  its  circulation  is  the  result  of  com- 
pulsion. During  our  revolution,  the  State  issued  "  bilU  of  credit^^ 
known  by  the  name  of  continental  money^  to  an  immense  amount. 
These  bills  purported  to  be  redeemable  at  some  future  time,  by  the 
States  which  issued  them ;  but  the  general  want  of  confidence  soon 
made  it  necessary  to  bolster  up  their  credit,  by  resolving,  as  Con- 
gress did,  that  whosoever  should  refuse  to  take  these  bills  as  money 
*•  should  be  treated  as  an  enemy  to  his  country."  The  despotic 
power  was  wanting,  however,  to  sustain  this  resolve ;  and  there 
was  a  constant  depreciation  in  tlie  vahie  of  these  bills,  until  they 
finally  ceased  to  be  worth  anything.  It  was  to  guard  against  the 
recurrence  of  such  a  state  of  things,  that  the  States  are  now  pro- 
hibited from  "  emitting  bills  of  credit."  And  lest  this  prohibition 
might  be  evaded,  by  substituting  something  else  equally  worthless, 
in  the  place  of  specie,  a  further  one  was  added,  and  designed  to 
cover  the  whole  ground.  The  States  are  prohibited  from  '^making 
any  thing  but  gold  and  silver  coin  "  a  legal  tender ;  that  is,  from 
compelling  the  people  to  take  anything  but  specie  as  money.  How, 
then,  are  we  to  account  for  the  fact,  that  so  small  a  part  of  our  cir- 
culating medium  consists  of  specie  ?  To  explain  tliis,  we  must 
advert  to  the  other  method  of  making  paper  pass  for  money.  This 
docs  not  depend  upon  compulsion.  There  is  no  att<?mpt  to  force 
a  value  upon  that  which  has  no  value.  Our  i)aper  currency  consists 
of  promi»es  to  pay  specie  on  demaml^  wliieh  we  call  note%  or  bilh. 
Their  credit  depends  solely  upon  j)ublic  confidence  in  the  ability  of 
the  promisors  to  redeem  them  whenever  called  on  so  to  do.  No 
one  is  compelled  to  receive  them  as  money ;  but  while  all  believe 
they  will  at  any  moment  command  specie,  they  circulate  as  freely 
as  specie.  How,  then,  is  this  general  confidence  sustained  ?  H 
those  who  issue  these  bills  arc  required  to  keep  in  reserve  an  equal 
amount  of  specie,  in  order  to  redeem  them,  dollar  for  dollar,  at  the 
shortest  notice,  there  is  no  profit  in  the  operation.  And  if  not, 
whence  the  confidence  in  their  immediate  redeemability  ?  The 
answer  is,  that  the  whole  paper  scheme  is  founded  on  the  presump- 
tion that  the  holders  of  these  bills  will  not  generally  ask  for  specie 
at  the  same  time  ;  and  therefore  the  amount  of  specie  kept  in  re- 
serve bears  but  a  small  proportion  to  the  notes  in  circulation.  And 
this  is  the  great  evil  of  the  system.  A  general  and  simultaneous 
demand  for  specie  cannot  possibly  be  met,  and  disaster  must  fol- 
low. To  enforce  a  universal  performance  of  these  promises,  is  to 
insure  their  being  broken.  Every  sudden  panic,  therefore,  must 
produce  wide-spread  calamity. 

But  let  us  inquire  who  make  these  promises  or  issue  these  bills. 
It  cannot  be  the  States  directly,  for  they  are  expressly  prohibited 
from  issuing  ''  bills  of  credit."  If  the  United  States  possess  the 
power,  they  have  not  exercised  it,  except  in  the  case  of  treasury 
notes.  And  in  most  of  the  States,  as  in  Ohio,  private  individuals 
are  prohibited,  from  motives  of  public  policy.     Whence,  then,  does 
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this  paper  issue  ?  The  answer  is,  from  incorporated  companies, 
under  the  name  of  bank%.  A  charter  enables  a  large  number  of 
persons  to  unite  their  means,  and  thus  do  conjointly  and  conven- 
iently, what  neither  of  them  could  do  alone.  The  question  then 
arises,  can  the  States  constitutionally  incorporate  banks  with  power 
to  emit  these  bills  of  credit  ?  Were  this  a  new  question,  I  should 
not  hesitate  to  say  that  the  States  cannot  do  indirectly  what  they 
are  prohibited  from  doing  directly.  They  cannot  confer  a  power 
which  they  do  not  possess.  No  one  can  read  the  provisions  before 
quoted,  in  connection  with  the  antecedent  history,  without  being 
convinced  that  the  federal  constitution  intended  to  prevent  the 
States  from  supplying,  in  any  way,  the  currency  of  the  country. 
For  we  are  thus  exposed  to  precisely  the  same  evils,  as  if  these 
bills  were  issued  directly  by  the  States,  and  against  which  the 
prohibitions  were  designed  to  secure  iis.  But  as  State  banks  have 
been  in  existence  from  a  period  prior  to  the  formation  of  the  fed- 
eral constitution,  it  is  now  too  late  to  question  their  constitution- 
ality, (a)  And  the  same  may  be  said  of  the  power  of  Congress  to 
incorporate  a  national  lank,  (S)  It  has  been  too  long  acquiesced 
in  to  be  called  in  question  now.  As  an  original  question,  however, 
it  is  much  less  doubtful  than  the  other,  as  will  be  shown  hereafter, 
when  we  come  to  speak  of  incidental  powers.  Still  there  are  many 
persons  who  hold  with  much  plausibility,  that  it  was  the  intention 
of  the  framers  of  the  federal  constitution  to  exclude  paper-money 
altogether,  and  confine  the  circulating  medium  to  the  metallic 
money  coined  and  regulated  by  Congress.  The  provisions  we  have 
been  discussing,  certainly  look  that  way.  And  though  it  may  now 
be  too  late  to  return  to  such  a  state  of  things,  yet  a  considera- 
tion of  all  the  evils  incident  to  our  paper  system,  compared  with 
its  advantages,  almost  inclines  one  to  wish  it  had  never  been 
introduced. 

The  principal  functions  of  banks  are  the  three  following :  Firsts 
they  receive  money  on  deposit  for  safe-keeping,  with  the  privilege 
of  using  it  until  called  for ;  wliich  money  is  drawn  out  as  the  de- 
positor wants  it,  by  means  of  checksy  or  brief  orders  to  pay  the 
bearer.  Secondly^  they  loan  money  at  interest,  by  discounting 
the  notes  and  bills  of  their  customers ;  for  which  purpose  they 
avail  themselves  of  the  average  amount  of  the  deposits,  in  addi- 
tion to  their  actual  capital.  Thirdly ^  in  performing  these  opera- 
tions, they  issue  their  own  notes,  instead  of  specie,  whenever  their 
customers  will  take  them.  From  the  combination  of  these  three 
operations,  they  are  called  banks  of  deposit^  discount^  and  circula- 

(a)  See  on  this  subject  the  cases  of  Craig  v.  Missouri,  4  Peters,  410,  and  Briscoe  r. 
The  Bank  of  Kentucky,  1 1  Peters,  257,  where  State  banks,  founded  upon  actual  capital, 
and  not  upon  State  Credit,  are  held  to  be  constitutional.  The  bills  of  a  bank  which 
has  corporate  proj)erty,  are  not  bills  of  credit  within  the  meaning  of  this  clause,  al- 
though the  State  creating  the  bank  is  the  only  stockholder,  and  pledges  its  faith  to  the 
vltuDBkte  redemption  of  the  bills.     Darrington  v.  The  Bank  of  Alabama,  13  How.  12. 

(6)  See  McCuUoch  v.  Maryland,  4  Wheaton,  316 ;  Osbom  v.  Bank  U.  S.,  9 
Wheaton,  738. 
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tion  ;  and  such  are  the  curious  and  complicated  engines  which 
8U))pIy  a  large  part  of  our  circulating  medium.  Each  bank  is 
under  the  management  of  a  board  of  directors,  elected  by  the 
stockholders,  and  sliaring  a  divided  responsibility.  Their  pro- 
ceedings may  l>e  conducted  in  profound  secrecy,  since  the  public 
at  large  have  no  power  of  inspection.  They  are  under  a  constant 
temptation  to  extend  their  issues  beyond  their  means  of  redemp- 
tion, because  these  reserved  means,  consisting  of  specie  in  their 
vaults,  constitute  their  only  unjM'oductive  capital.  They  rely,  as 
we  have  seen,  upon  the  general  forbearance  of  their  creditors, 
whether  depositors  or  note-holders,  to  demand  specie,  except  on 
H)iecial  occasions ;  which  demand,  if  made  at  the  same  time  by  all 
creditors  upon  all  the  banks,  must  inevitably  produce  universal 
bankruptcy ;  because  the  effect  of  the  system  is  not  to  keep  specie 
(Miough  in  the  country  to  redeem  one  dollar  in  ten  of  the  paper. 
If,  therefore,  anything  hajipens  to  disturb  the  general  confidence 
upon  wliich  ahmc  this  forlwarance  depends,  and  create  a  panic,  the 
couseciuence,  even  to  prudent  banks,  is  temporary  embarrassment ; 
nnd  to  imprudent  banks  ultimate  insolvency. 

§  f)?.  Power  as  to  "Weights  and  Measures,  (a)  The  words  are, 
"  to  fix  the  standard  of  weights  and  measures."  The  design  of 
conferring  this  power  on  Congress  was,  that  weights  and  measures 
might  be  uniform  throughout  the  United  States.     But,  although 

I  he  subject  has  been  f jrcssed  upon  the  attention  of  Congress  by 
riaborate  reports,  nothing  has  ever  yet  been  done.  And  the  com- 
nion  understanding  is,  that  until  Congress  shall  fix  a  general 
Htaiidard  for  the  States,  each  State  is  at  liberty  to  fix  one  for  itr 
Holf.  {h)  Anything  like  uniformity,  therefore,  must  be  the  result 
of  a('cident.  In  Ohio,  an  act  was  passed  in  1811,  to  regulate 
m(»nsnrcs;  but  there  was  nothing  on  the  subject  of  weights  until 
tHJ>r>,  wlien  an  act  was  i)asscd  regulating  both  weights  and  meas- 
urrs.  This  act  adopts  the  standard  of  New  York.  The  great 
desideratum  has  been  to  find  some  standard  which  would  never 
vary,  and,  if  lost,  could  be  replaced.  Such  a  standard  would  be 
p('rf(M!t ;  and  vast  sums  have  been  expended  by  the  governments 
«»f  Kurope  in  experiments  to  attain  it.  Perhaps,  however,  ours  is 
ns  nearly  perfect  as  need  be  desired,    ^hi^  standard  of  measure  is 

II  t/ftrdy  as  used  in  New  York  on  the  fourth  of  July,  1776 ;  the 
Iriigth  of  wliich  bears  to  th(»  length  of  a  pendulum  vibrating  sec- 
nn<lH,  at  Columbia  College  in  a  vacuum,  at  the  temperature  of 
melting  ice,  the  proportion  of  one  million  to  one  million  eighty- 
nix  thousand  one  hundred  and  forty-one.  If,  therefore,  perfectly 
iKM'urate  experiments  could  be  made,  the  constancy  of  this  stand- 
nnl  would  be  equal  to  the  constancy  of  gravitation;  and, if  lost, 
Hiich  experiments  could  replace  it.    The  act  then  declares  that 

(^0  See  1  Black.  Com.  226  ;  2  Story,  Const.  §  1122. 

{h)  Since  the  ti>xt  was  written,  this^  State,  hy  the  act  of  1846,  adopted  the  standiid 
furnished  by  the  secretary  of  the  United  States  treasury,  pursuant  to  m  resolution  of 
Congress,  adopted  in  1836. 
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^  the  standard  thus  defined,  shall  be  measured  in  a  straight  line 
between  two  points,  engraven  upon  golden  disks,  inserted  into  a 
straight  brass  rod ; "  and  this  is  to  serve  as  an  original  standard 
of  measure,  from  which  all  other  denominations  of  length,  sur- 
face, and  solidity,  are  obtained  by  multiplication  or  division.  The 
standard  of  weight  is  a  pound,  of  such  magnitude  that  the  weight 
of  a  cubic  foot  of  distilled  water,  at  its  maximum  density,  weighed 
in  a  vacuum  with  brass  weights,  shall  be  equal  to  sixty-two  and  a 
half  such  pounds.  Thus  the  standard  of  weight  is  dependent 
upon  that  of  measure.  A  standard  pound  is  to  be  made  of  brass, 
according  to  this  estimate,  and  to  serve  as  an  original  standard  of 
weight,  from  which  all  other  denominations  may  be  derived.  The 
standard  of  capacity  is  a  gallon^  of  which  there  are  two  kinds ; 
one  for  liquid  measure^  the  other  for  dry  measure.  The  liquid 
gallon  contains  eight  poujids  of  distilled  water  at  its  maximum 
density,  at  the  mean  pressure  of  the  atmosphere,  on  the  level  of 
the  sea ;  and  the  dry  gallon  ten  pounds  of  the  same.  Thus  the 
standard  of  capacity  depends  upon  the  standard  of  weight,  as  that 
does  upon  the  standard  of  measure.  An  original  standard  gallon 
of  each  kind  is  to  be  made  of  brass,  from  which  all  other  denom- 
inations are  derived  as  before.  There  are  divers  other  specifica- 
tions for  which  I  have  not  room.  The  act  requires  the  secretary 
of  state,  who  is  made  the  State  sealer  of  weights  and  measures,  to 
procure  original  standards,  as  above  defined,  and  keep  them  in  a 
chest  in  his  office.  He  is  to  furnish  the  auditor  of  each  county, 
who  is  made  the  county  sealer,  with  copies  of  these  originals. 
And  thus  every  citizen  has  a  convenient  means  of  procuring  ac- 
curate weights  and  measures.  To  insure  conformity,  it  is  made 
penal  to  use  any  other  weights  and  measures  than  those  thus 
defined,  (a) 

§  58.  Power  as  to  Crimes  and  Punishment.  (6)  As  a  general 
principle,  the  power  of  punishment  is  reserved  to  tlie  States,  as 
belonging  properly  to  their  internal  police ;  and  the  cases  in  which 
Congress  possesses  this  power,  may  be  considered  as  exceptions 
created  by  necessity.  In  some  of  these  cases,  the  power  is  ex- 
pressly conferred,  and  in  others  it  is  incidental.  I  shall  here  con- 
fine myself  to  the  former.  Congress  has  the  express  power  of 
punishment  in  the  five  following  cases :  1.  "  To  punish  counter- 
feiting the  securities  and  current  coin  of  the  United  States : " 
which  has  been  already  considered.  2.  "To  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas."  Without 
inquiring  minutely  into  the  meaning  of  these  terms,  it  is  sufti- 

ia)  The  use  of  weights  and  measures,  of  what  is  caUed  the  motric  system,  which 
is  the  French  system,  was  legalized  by  Congress  July  28,  1866.  The  Chicago  Cham- 
ber of  Commerce,  and  perhaps  some  others,  attempted  to  adopt  the  system  in  tlicir 
reports,  but  it  was  found  inconvenient  on  account  of  its  newness,  and,  I  believe,  has 
b^n  dropped.  The  act  gives  tables  for  the  conversion  of  one  system  into  the 
other. 

{h)  See  2  Story,  Const,  ch.  xx.,  xxvii.  ;  1  Swift's  Dig.  264.  Mad.  Pap.  1347-9, 
1575.    See  People  ».  Tyler,  7  Mich.  61. 
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cicnt  here  to  say,  that  thov  include  all  the  offences  on  the  high 
seas  winch  require  punislimcnt ;  and  their  locality  points  out 
Consrress  as  the  pr()i)or  power  to  provide  for  their  punishment. 
8.  *'  To  define  and  punish  offences  against  the  law  of  nations." 
Without  sjKJcifying  what  these  offences  are,  it  is  sufficient  here  to 
say  that  their  nature  makes  them  the  proper  subject  of  national 
cognizance.  4.  "  To  declare  the  punishment  of  treason."  (a)  In 
the  preceding  cases,  the  power  was  to  define^  as  well  as  punish. 
But  treason  being  the  highest  of  all  crimes,  is,  for  the  security  of  the 
people,  defined  in  the  constitution  itself.  "  Treason  against  the 
United  States  shall  consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies,  giving  them  aid  and  comfort"  This 
language  would  seem  to  indicate  that  there  may  be  treason  against 
a  State  ;  and  the  same  inference  may  be  drawn  from  the  provis- 
ion respecting  fugitives  from  justice,  to  be  described  hereafter, 
which  speaks  of  treason  as  a  crime  of  which  a  State  may  have 
jurisdiction.  Accordingly,  several  of  the  States  provide  for  pun- 
ishing treason  against  themselves.  This  was  the  case  in  Olilo, 
until  1824.  (b)  But  the  point  has  never  been  definitely  settled, 
and  is  one  of  no  small  difficulty.  Without  some  other  definition, 
however,  it  is  not  easy  to  imagine  a  case  of  treason  against  a 
State,  which  would  not  also  be  treason  against  the  United  States. 
But,  however  this  may  ])e,  it  is  manifestly  proper  that  treason 
against  the  United  Stat^js  should  be  punished  by  the  United 
States.  There  is,  however,  a  limitation  to  this  power.  **No 
attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
beyond  the  life  of  the  person  attainted."  Of  this  limitation  it  is 
only  necessary  to  say  that,  as  Congress  has  made  death  the  pun- 
ishment, there  is  no  corrui)tion  of  blood  or  forfeiture  at  all. 
There  is  still  another  provision  relating  to  the  evidence  of  trea- 
son. "  No  person  shall  be  convicted  of  treason,  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  oi)en  court."  The  peculiar  anxiety  thus  manifested,  on  the 
subject  of  treason,  is  justified  by  the  history  of  England,  where 
treason  has  been  made  a  most  terrific  engine  in  the  hands  of  arbi- 
trary ])owcr.  r>.  "  To  punish  all  offences  committed  within  the 
District  of  Columbia,  and  other  places  over  which  Congress  exer- 
cises exclusive  legislation."  These  places  will  be  specified  here- 
after. The  federal  constitution  contains  but  one  other  provision 
relating  to  crimes  and  jnmishments,  which  is,  "  that  the  trial  of 
all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed ;  but  when  not  committed  within  any  State, 
the  trial  shall  be  at  such  place  or  places,  as  the  Congress  may  by 
law  have  directed."     But  all  these  provisions  will  be  discussed 

{a)  Mad.  Pap.  1371-7 ;  Er  mrtc  BoUman,  4  Crancb,  75  ;  Burr's  case,  i  Cranch, 
470  ;  Story's  Charge,  1  Story's  llep.  614. 

(h)  Another  act  was  passed  April  26,  1868,  defining  treason  against  the  State,  and 
declaring  its  punishment. 
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more  at  large,  hereafter,  when  we  come  to  the  subject  of  criminal 
law.  The  incidental  power  of  punishment  will  also  be  considered 
in  its  place. 

§  59.  Power  as  to  Post-offloes  and  Post  Roads,  (a)  The  words 
are,  "  to  establish  post-offices  and  post  roads."  The  propriety  of 
vesting  this  power  in  Congress,  results  from  the  consideration, 
that  the  States  could  not  have  made  the  system  what  it  is,  be- 
cause no  one  State  could  legislate  beyond  its  own  limits.  At 
best,  therefore,  an  arrangement  of  this  kind,  consisting  of  thirty- 
one  distinct  parts,  must  have  been  confused  and  disjointed. 
Whether  all  power  relating  to  the  subject  is  taken  from  the 
States,  or  not,  is  a  question  not  decided,  and  of  no  great  impor- 
tance ;  since  the  grand  benefits  of  the  establishment  must  always 
be  the  fruits  of  federal  legislation.  If  the  States  can  do  any 
thing,  it  is  only  in  subordination  thereto.  But  what  is  implied  in 
the  power  to  "  establish  post-offices  and  post  roads  ?  '*  Some  have 
held  that  these  words  only  authorize  Congress  to  direct  where 
post-offices  shall  be  kept,  and  on  what  roads  the  mail  shall  be 
carried;  and  not  to  construct  either  buildings  or  roads  for  the 
purpose.  But  this  construction  involves  the  solecism  of  requiring 
Congress  to  effect  an  end,  without  the  power  of  using  the  proper 
means ;  and,  in  practice,  a  much  more  liberal  construction  has 
been  given  to  these  words.  Congress  has  derived,  from  this  brief 
clause,  power  to  create  the  post-office  department  before  men- 
tioned ;  to  make  provision  for  transporting  the  mail  from  every 
point  of  the  Union  to  every  other  point ;  and  to  secure  its  safety 
and  dispatch  by  adequate  penalties  for  every  obstruction  or  depre- 
dation. To  particularize  these  very  numerous  provisions  does 
not  fall  within  my  purpose.  But  no  language  would  be  too  strong 
to  describe  the  blessing  we  enjoy  in  this  certain  and  rapid  means 
of  receiving  and  communicating  intelligence.  Hitherto  the  rates 
of  postage  have  been  such,  that  the  post-office  department  has 
supported  itself.  But  every  one  feels,  that,  were  not  this  the 
case,  the  public  money  could  not  be  better  expended,  than  for  this 
universal  public  accommodation. 

§  60.  Power  as  to  Copyright  and  Patent-rights,  (h)  The  words 
are,  "  to  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."     These  words, 

(a)  The  institution  of  private  expresses,  which  now  readi  over  nearly  the  whole  of 
the  civilized  world,  han  made  it  a  very  important  question  how  far  these  expresses  are 
aathorized  to  carry  letters  or  other  mailable  matter.  In  the  case  of  U.  S.  v.  Adams  k 
Co.,  in  the  district  court  of  New  York,  in  1843  (see  1  West.  Law  Joum.  315),  Judge 
Betts,  referring  to  the  act  of  1825,  held  that  the  defendants  were  )iot  liable  for  letters 
in  a  package,  unless  they  knew  it  contained  letters.  And  in  the  case  of  U.  S.  v.  Kim- 
haUy  in  the  district  court  of  Massachusetts  (see  1  West.  Law  Jouiii.  399),  Judge 
Sprague,  referring  to  the  same  act,  held  a  similar  doctrine. 

(6)  See  2  Black.  Com.  405  ;  2  Kent,  Com.  298,  315  ;  2  St^ry,  Const,  ch.  xix.  ;  10 
Aoter.  Jur.  63  ;  Maugliam  on  Literary  Property  ;  Nicklin  on  Copyright ;  Phillips  on 
Patents  ;  Godson  on  Patents  ;  Webster  ou  Patents  ;  Cuitis  on  Copyrights  ;  Curtis  on 
Patents  ;  Law  on  Patents  and  Copyrights. 

11 
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include  ^^atUhon^^  and  ^^  inventors^^  only,  and  not  introducers. 
The  right  intended  to  be  secured  to  authora  is  called  copyright^ 
and  to  inventors  patent-Hght.  (a)  The  propriety  of  vesting  this 
power  in  Congress,  results  from  tiie  consideration  that  the  States 

(a)  Congress  in  1870  passed  an  act  for  the  registration,  regalatioiD,  and  protection 
of  Trademarks,  analogous  to  the  acts  protecting  copyrights.  The  supreme  court  of  the 
United  States  held  this  act  was  void  ;  because  a  trademark,  not  being  an  inTentwn,  a 
discovery,  or  a  writing,  does  not  come  within  the  purview  of  the  constitution  conoemii^ 
co];wright  and  patents  ;  and  the  act,  being  applicable  to  all  commerce,  did  not  oome 
within  the  power  given  to  Congress  over  certain  commerce.  United  States  v.  Steflfana, 
100  U.  S.  82.  In  March,  1881,  an  act  was  patted  for  the  registration  and  protectioo  of 
trademarks  used  in  commerce  with  foreign  nations  and  with  Indian  tribea.  These  aets 
do  not  alfect  the  right  of  ownership  in  trademarks,  or  the  right  to  sue  at  law  or  in 
eouity  to  maintain  such  rights.  United  States  v.  Roche,  1  McCrary,  C.  Ct.  S85 ; 
Snaver  v.  Shaver,  54  Iowa,  208. 

The  right  of  property  in  trademarks  was  recognized  at  common  law  mt  an  earty 
dato.  Case  referred  to  by  Doderidge,  J.,  in  Southern  r.  How,  Pophani,  144.  But 
as  late  as  1742  Lord  Hardwicke  refused  to  allow  an  injunction  in  such  case,  tayiiw 
he  knew  no  instance  of  restraining  one  trader  from  making  uae  of  the  same  mm 
with  another.  Blanchard  i^.  Hill,  2  Atk.  484.  But  since  Croft  v.  Day,  7  Keav. 
84,  the  practice  of  protecting  the  exclusive  right  in  trademarks  has  been  finnly 
established. 

Ah  stated  by  Justice  Strong  in  Canal  Co.  o.  Clark,  18  Wall.  811,  see  328,  **  tlie 
office  of  a  trademark  is  to  point  out  distinctively  the  origin  or  ownership  of  the  article  to 
which  it  18  affixed ;  or,  in  other  words,  to  give  notice  who  was  the  prodnoer.*'  As 
stated  by  Ix)rd  Justice  James  in  Singer  Manufacturing  Company  «.  Long,  L.  B.  IS  Ch. 
Div.  395,  see  412,  the  rule  of  law  on  which  property  in  a  trademark  is  founded  "iiL 
that  no  man  is  entitled  to  represent  his  goods  as  being  the  goods  of  another  man  ;  and 
no  man  is  perniittetl  to  use  any  mark,  sign  or  symbol,  device,  or  other  means,  whmby, 
without  making  a  direct  false  representation  himself  to  a  purchaser  who  pnrchaaes  fivna 
him,  he  enables  such  ])urchaser  to  tell  a  lie  or  make  a  false  representation  to  somebody 
else  who  is  the  ultimate  purchaser."  Hence  the  owner  of  a  trademark  will  be  protertea 
in  its  use  only  so  far  as  it  serves  to  indicat<*  the  origin  or  ownership  of  the  goods  to 
which  it  is  affixed.     Falkinbui^  v.  Lucy,  35  Cal.  52. 

Any  mark,  sign,  synilwl,  or  device,  used  to  identify  the  origin  or  mannfacturer  of  an 
article,  maybe  u.<«c(l  as  a  trademark,  as  the  manufactui-(>r*s  own  name —  Burceaa  v.  Bur* 
gess,  3  De  Oex,  M.  &  G.  896  ;  England  v.  N.  Y.  Publishing  Co.,  8  Daly  (N.  Y.X  875 ; 
a  mere  number,  as  the  figures  35  —  Collins  v.  Reynolds,  ic.,  7  Abbott  (N.  Y.),  New 
Cas.  17;  the  name  "Charter  Oak,"  cast  on  cooking-stoves  —  Filley  v.  Faasett.  44 
Mo.  168  ;  or  the  word  "  Pride  "  on  cigar  boxes  —  Hier  v.  Abrahams,  82  N.  Y.  619 
4 "sliced"  animals  or  objects  on  dissectetl  puzzles  —  Selcbow  v.  Baker,  98  N.  Y.  59}. 
But  letters  or  fic^urcs  affixed  to  merehandif^e  by  a  manufacturer  for  the  purpose  of 
denoting  its  quality  only  do  not  constitute  a  trademark.  Amoskeag  Manufactming 
Co.  V.  Trainer,  101  U.  S.51.  Nor  do  words  merely  denoting  the  ingredients  of  whi^ 
the  article  is  composed.  Raggett  v.  Findlater,  L.  R.  17  Kq.  29  ;  Ayer  ».  Kushton,  7 
Daly  (N.  Y.).  9;  Caswell  v.  Davis,  58  N.  Y.  223  ;  Van  Bt»il  •.  Prescott,  46  N.  Y. 
Super.  Ct.  542.  The  name  of  a  geographical  district  cannot  be  used  as  a  tradeonrk  to 
the  exclusion  of  other  pi-oducers  of  the  same  article  in  the  snnie  district.  The  name 
"  Laekawnnna  Coal  "  cannot  be  apuropriated  as  a  trademark  by  the  owners  of  ofoe 
coal-mine  in  the  Lackawanna  Vnlley,  as  against  other  coal-mines  in  the  same  ralley. 
Canal  Co.  v.  Clark,  13  Wall.  311.  the  word  "Durham"  may  be  used  as  a  tndfe* 
mark  common  to  all  the  manufacturers  of  toliacco  in  the  town  of  Durham,  to  the 
exclusion  of  all  other  manufactunTS  of  t^ibacco.  The  wonl  ** Durham"  in  connection 
with  the  figure  of  a  Durliam  bull  may  Ih*  the  exclusive  trademark  of  a  single  mann- 
facturer  in  that  town.  Blackwell  v.  r)il)re!l,  3  Hughes,  C.  Ct.  151.  The  name  of  a 
mineral  8])ring,  the  water  of  which  hns  {M'culiar  pnq>crties,  maybe  used  as  a  trademark 
by  the  owner  of  the  spring.  Congi-css  and  Knipire  Spring  Co.  v.  High  Rock  CongreM 
Spring  Co..  45  N.  Y.  271. 

If  the  tiling  on  whi(di  the  trademark  is  use*!  is  a  fmud  or  imposition,  the  exclu- 
sive use  will  not  1k>  protected  bv  injunction.  Council  r.  Reed,  128  >fass.  477  ;  Palmer 
V,  Harris,  60  Pa.  vSt.  156  ;  Sen  bury  v.  Orosvenor,  14  Hlatchf.  C.  Ct.  262.  If  the  trade- 
mark  itself,  or  the  words  used  on  the  lalvl  in  connection  with  it,  convey  a  deception, 
equity  will  not  aid.    Buckland  v.  Kice,  40  Ohio  State,  526 ;   Leather  Cloth  Uo.  «l 
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could  not  exercise  it  efficiently.  A  copy  of  patent-right  confined 
to  a  single  State,  would  afford  but  little  encouragement  to  intel- 
lectual efforts ;  whereas,  the  declared  object  of  the  power  is  *^  to 

American  Leather  Cloth  Co.,  11  Hone^  of  Lords  Cases,  523  ;  Manhattan  Medicine  Co. 
«.  Wood,  108  U.  8.  218. 

A  trademark  is  seldom  copied  exactly  by  those  who  desire  without  right  to  profit 
by  it.  The  question  is  more  frequently  presented  by  "  colorable  imitations/'  that  is, 
by  devices  not  a  precise  copy  of  a  known  trademark,  but  adopting  so  much  of  it,  or 
such  striking  portions  of  it,  or  having  such  a  general  resemblance  to  it,  as  to  beguile 
the  ordinary  purchasers  of  the  article.  A  full  discussion  of  what  constitutes  a  color- 
able imitation  is  found  in  Orr-Ewing  v.  Johnson,  L.  R.  13  Ch.  Div.  481.  Instances 
i»re  presented  in  Godillot  o.  Harris,  81  N.  Y.  268 ;  Brown  v,  Mercer,  37  N.  Y.  Super. 
Ct  265 ;  India  Rubber  Co.  v.  Rubber  Comb  Co.,  45  N.  Y.  Super.  Ct.  258  ;  Enoch 
Morgan's  .Sms  r.  Swachofer,  5  Abbott  (N.  Y. ),  New  Cas.  265  ;  Same  plaintiff  v. 
Troxell,  23  Hun,  633 ;  Electro  Silicon  Co.  v.  Trask,  59  How.  (N.  Y.)  Pr.  189;  Same 
plaintiff  v.  Levy,  id.  p.  469. 

After  the  expiration  of  the  patent,  the  words  "Fairbanks'  Patent,*'  which  had 
been  used  on  the  patented  scales,  could  not  be  claimed  by  the  former  owners  of  the 

S stent  as  a  trademark,  and  one  who  made  scales  the  same  as  had  been  natented,  but 
id  not  hold  them  out  as  made  by  Fairbanks  &  Co.,  could  not  be  molestea  for  putting 
npon  his  goods,  as  their  appropriate  description,  '*  Fairbanks'  Patent."  Fairbanks  v. 
Jacobus,  14  Blatchf.  337.  One  who,  during  the  existence  of  the  patent  for  a  cooking- 
stove,  which  bore  the  trademark  **  Charter  Oak,"  manufactured  and  sold,  with  the 
acquiescence  of  the  patentee,  the  stove  with  the  trademark  upon  it,  could  not,  after 
the  expiration  of  the  patent,  be  restrained  from  continuing  such  manufacture  and  sale, 
provided  that  he  did  not  represent  the  stoves  so  made  by  him  to  be  made  by  the 
former  owner  of  the  patent.  Filley  v.  Child,  16  Blatchf.  C.  Ct.  876.  In  the  United 
States  it  has  been  held  that  the  words  "Singer"  and  "Singer  Machine"  denote  a 
particular  mechanism,  a  particular  species  of  machine,  and  can  therefore  be  used  by  all 
who  can  rightfully  manufacture  the  machine,  and  hence,  on  the  expiration  of  the 
patent,  the  former  owner  of  the  patent  has  no  right  of  action  against  any  person  who 
makes  the  machine  and  puts  the  name  upon  it.  Singer  Manufacturinff  Co.  v.  Stanage, 
2  McCrary,  C.  Ct.  512.  The  same  decision  was  made  by  Drumniond,  Cirouit  Judge. 
In  England  it  was  held  by  the  House  of  Lords  that  the  question  whether  the  words 
**  Singer  "  and  "  Singer  Machine  "  denote  a  species  of  mechanism  or  denote  the  manu- 
facturer  is  a  question  of  fact,  and  the  case  was  remanded  for  further  evidence.  Singer 
Machine  Manufacturers  v.  Wilson,  L.  R,  3  App.  Ca.  376.  Lat^r,  in  Singer  Manu- 
facturing Co.  V.  Loog,  L.  R.  18  Ch.  Div.  395,  it  was  held  by  the  Court  of  Appeal  that 
the  defendant  could  not  be  restrained  from  issuing  circulars  stating  that  he  was  selling 
machines  made  on  "the  Singer  system,"  but  he  could  be  restrained  from  affixing  to 
his  machines  a  label  of  the  same  shape,  metal,  and  color  as  used  by  the  plaintiff, 

S laced  on  the  same  part  of  the  machine,  and  bearing  the  word  "  Singer,"  although  it 
id  also  bear  other  words  indicating?  it  was  made  by  another  manufacturer,  which 
words,  however,  might  be  overlooked  on  casual  inspection.  Brill  v.  Singer  Mfg.  Co., 
41  Ohio  State,  127. 

When  the  owner  of  a  business  and  trademark  sells  the  business  and  trademark  to 
another,  the  purchaser  has  the  right  to  the  exclusive  use  of  the  trademark.  Kidd  v. 
Johnson,  100  U.  S.  617.  When  a  firm  ha\'ing  a  trademark  dissolves,  each  member, 
after  dissolution,  has  equal  right  to  use  it  Taylor  v.  Bothin,  5  Sawyer,  C.  Ct.  584. 
But  if  one  partner  sells  his  entire  interest  in  the  firm  to  his  copartner,  tlie  right  to  use 
the  trademark  ]>asses,  unless  specially  reseiTed.  Biackwell  v.  Dibrcil,  3  Hughes,  C.  Ct. 
151.  But  not  when  he  sells  to  his  copailncr  only  certain  real  and  personal  estate. 
Hurver  v.  Dannenhoffer,  82  N.  Y.  499. 

Property  may  be  acquiretl  in  a  trade  name,  so  that  others  than  the  owner  may  be 
enjoineil  from  using  it.  At  the  suit  of  proprietors  of  the  old  "Irving  Hotel,"  an  in- 
junction was  allowed  restraining  the  adoption  of  the  same  name  for  another  hotel 
in  the  same  city.  Howard  w.  Henriques,  3  Sandford,  725.  At  the  suit  of  the  owner 
of  a  carriage  repositoiy  called  "  The  Carriage  Bazaar,"  injunction  was  allowed  restmin- 
ing  the  owner  of  another  such  repository  from  giving  his  establishment  the  name  "  The 
New  Carriage  Bazaar."  Boulnois  v.  Peak,  L.  R,  13  Ch.  Div.  613.  The  law  of  trade- 
marks, so  far  as  applicable,  is  applied  to  trade  names.  Accordingly  it  is  held  that  the 
name  "  Antiquarian  Bookstore"  cannot  be  appropriated  by  a  bookseller  as  a  trade 
name.     Choynski  v,  Cohen,  39  CaL  501. 
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promote  the  progress  of  science  and  useful  arts."  Wliether  there 
be  left  to  the  States  a  concurrent  power,  to  be  exercised  in  subor- 
dination to  the  legislation  of  Congress,  has  never  been  decided. 
It  is  clear,  however,  that  they  arc  not  precluded  from  encouraging 
the  introduction  of  new  works  and  inventions.  It  will  be  observed, 
that  Congress  is  no  further  restricted,  as  to  the  time  for  which 
these  rights  may  be  secured,  than  that  they  must  be  "  for  limited 
times,"  and  not  perpetual.  Congress,  therefore,  might  make  them 
any  thing  short  of  perpetual ;  and  why  even  this  limitation  was 
inserted,  is  not  very  apparent ;  for  it  would  seem  that  on  the  prin- 
ciples of  natural  justice,  the  results  of  intellectual  labor  ouglitto 
be  as  much  the  subject  of  perpetual  ownership,  as  the  results  of 
any  other  labor ;  and  with  respect  to  copyright,  this  was  the  ancient 
doctrine  of  the  English  law.  But  as  the  remedies  for  violations  of 
this  right  were  not  deemed  sufficient,  Parliament  passed  an  act  in 
1709,  during  the  reign  of  Queen  Anne,  for  the  purpose  of  render- 
ing copyrights  more  secure  and  available,  during  the  first  fourteen 
years ;  and  for  another  equal  period,  if  the  author  should  be  living 
at  the  end  of  the  first.  It  does  not  seem  to  have  occurred  to  the 
framers  of  this  law,  that  it  would  be  construed  as  superseding  the 
common  law,  in  regard  to  the  duration  of  the  right ;  but  in  1774, 
after  much  controversy,  it  was  finally  decided  that  this  act  did  have 
the  effect  of  narrowing  down  a  right,  till  then  perpetual,  to  the 
short  period  therein  designated.  A  subsequent  act  of  Parliament, 
in  1814,  extended  the  time  to  twenty-eight  years,  with  the  right  of 
renewal.  It  will  hereafter  be  seen,  that,  on  the  subject  of  copy- 
rights, we  have  but  followed  the  lead  of  England ;  and  the  same  is 
substantially  true  with  respect  to  patent-rights.  These  were  not 
known  at  common  law,  but  originated  in  England,  in  an  exception 
made  for  fourteen  years,  in  favor  of  certain  manufacturers,  in  the 
general  act  for  the  prevention  of  monopolies.  We  have  adopted 
the  same  period,  but  the  right  extends  to  other  subjects  than  manu- 
factures. In  one  resi>ect,  however,  the  English  law  is  more  liberal 
than  ours,  (a)  It  does  not  confine  the  privilege,  either  of  copy  or 
patent-rights,  to  citizens  or  residents,  as  is  the  case  here  with  re- 
spect to  copyrights.  And  ought  we,  in  this  solitary  instance,  to 
be  outdone  in  liberality  towards  foreigners  ?  The  question  is  wor- 
thy of  serious  consideration.  On  the  whole,  it  may  well  be  doubted 
whether  we  have  much  to  boast  of,  on  the  score  of  legislative  en- 
couragement of  intellectual  enterprise.  By  securing  to  authors 
and  inventors,  such  a  property  in  their  own  productions,  as  would 
descend  to  their  posterity,  if  not  jwrpetually,  at  least  for  some 
generations,  it  is  very  certain  that  the  encouragement  would  be 
much  greater  than  it  now  is.  And  would  it  be  attended  with  any 
general  evil  ?  If  not,  natural  justice  would  seem  to  dictate  tliat 
intellectual  labor  should  be  placed  on  the  same  footing  with  all 

{a)  Jeffreys  v,  Booscy,  SO  Eng.  Law  &  Kq.  1-105.  In  this  case  very  eUboKte 
opinions  were  delivered  on  the  sulyect  generally,  and  particularly  on  the  lights  of  for* 
eigners  to  copyright. 
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other  labor.  In  Germany,  Norway,  and  Sweden,  where  the  right 
is  perpetual,  no  evil  is  experienced.  In  France  and  Russia,  it  ex- 
tends twenty  years  beyond  the  author's  lifetime.  This  is  better 
than  with  us  ;  and  yet  the  public  experience  no  evil.  Indeed,  the 
only  effect  to  be  feared,  would  be  exorbitancy  of  price ;  but  this,  as 
in  all  other  cases,  might  be  safely  left  to  the  interest  of  those  con- 
cerned. With  these  general  remarks,  I  proceed  to  give  an  outline 
of  tlie  law  of  copyrights,  and  patent-rights,  beginning  with  the 
former. 

Legidation  of  Congreti  respecting  Copyrights.  The  first,  act  on 
this  subject  was  passed  in  1790.  Amendatory  acts  were  passed 
in  1802  and  1819.  All  these  were  consolidated  and  superseded  by 
the  act  of  1831,  which,  together  with  an  amendatory  act  of  1834, 
constitutes  our  present  law ;  an  abstract  of  which  will  be  given 
under  several  distinct  heads,  (a) 

In  what  Copyright  consists.  Copyright  means  something  very 
different  from  property  in  an  unpublished  manuscript,  which  stands 
on  the  same  footing  with  any  other  ownership.  In  fact,  copyright 
begins  where  property  in  the  manuscript  ends.  Without  publica- 
tion, the  manuscript  would  be  of  little  value  ;  and  without  copy- 
right, publication  would  be  an  abandonment  of  the  manuscript  for 
all  valuable  purposes  ;  since  copies  accessible  to  all  would  then  be 
as  available  for  future  publication  as  the  original.  Copyright, 
then,  is  the  exclusive  right  of  multiplying  copies,  and  enjoying  the 
avails  thereof.  Its  chief  value,  considered  as  property,  depends 
upon  its  being  exclusive.  Let  competition  be  permitted  after  the 
first  publication,  and  copyright  would  become  a  mere  name.  Copy- 
right, therefore,  is  an  exclusive  right,  so  long  as  it  continues,  and, 
on  the  common  principles  of  ownership,  it  would  seem  to  be  per- 
petual. In  England,  as  we  have  seen,  it  was  in  fact  so  regarded, 
as  a  matter  of  common  law,  until  the  construction  given  to  the 
statute  of  Anne.  (()  In  this  country,  it  remained  an  open  ques- 
tion whether  there  was  or  was  not  a  copyright  at  common  law, 
independently  of  the  legislation  of  Congress,  until  the  case  of 
Wkeaton  v.  Peters^  (c)  when  a  majority  of  the  supreme  court  of  the 
United  States,  upon  full  argument  and  consideration,  decided,  that 
there  is  no  copyright  at  common  law  in  this  country.  For  the 
right  and  remedy,  therefore,  we  are  to  look  solely  to  the  acts  of 
Congress.  And  there,  copyright  is  declared  to  be  the  sole  right 
and  liberty  of  ^^  printing,  reprinting,  publishing,  and  vending." 
The  right  commences  with  the  date  of  recording  the  title,  and 

(a)  See  act  of  18th  August,  1856,  by  which  the  authors  and  proprietors  of  dramatic 
eompositions  are  protected.  By  the  act  of  July  8,  1870,  the  existing  Uws  relating  to 
patents  and  copyrights  were  revised  and  consolidated.  Changes  made  in  the  state- 
menti  of  the  text  are  noted  in  their  appropriate  place. 

(6)  See  the  cases  of  Miller  v.  Taylor,  4  Burr.  2303  ;  Donaldson  v.  Becket,  4  Burr. 
1U0S  ;  and  Beckfoid  v.  Hood,  7  T.  R.  620 ;  in  which  the  common  law  was  held  to  be 
abrogated  by  that  statate. 

(S  8  Peters,  591. 
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continues  for  twenty-eight  years,  with  a  qualified  privilege  of 
renewal  for  fourteen  more,  (a) 

What  may  be  the  Subjects  of  Copyright.  The  subjects  of  copy- 
right enumerated  in  the  statutes  are,  ^'  books,  maps,  charts,  musi- 
cal compositions,  prints,  cuts,  and  engravings."  (i)  These  terms 
are  broad  enough  to  include  almost  every  production  of  the  press, 
though  it  would  seem  that  newspapers,  and  perhaps  some  other 
periodicals,  cannot  become  the  subject  of  copyright. 

Who  may  have  Copyright,  Tlie  first  qualification  for  obtaining 
a  copyright  is  to  be  a  ^^  citizen  of  the  United  States,  or  resident 
therein."  In  this  respect,  as  before  observed,  we  are  less  liberal 
than  other  nations ;  and  efforts  have  recently  been  made  to  procure 
an  extension  of  the  privilege  to  non-resident  foreigners.  On  this 
subject,  as  a  question  of  |)oiicy,  there  prevails  a  wide  difference  of 
opinion.  But  a  more  interesting  inquiry  to  us  is.  What  kind  of 
agency  in  a  literary  production  constitutes  an  original  or  deriva- 
tive title  to  copyright  ?  The  privilege  is  restricted  by  the  statute 
to  ^^  those  who  shall  be  authors  of  any  book,  map,  chart,  or  musical 
composition,  or  who  shall  invent,  design,  etch,  engrave,  work,  or 
cause  to  be  etched,  engraved,  or  worked  from  their  own  design, 
any  print,  cut,  or  engraving,"  and  the  executors,  administrators, 
or  legal  assigns  of  such  persons,  (t*)  Copyrights  are  thus  made  as- 
signable either  before  or  after  being  secured ;  and  the  assignment 
must  be  in  writing,  with  two  subscribing  witnesses,  in  order  to  be 
legal ;  {d)  though  in  Mauman  v.  Tegg  (e)  it  was  held  that  an 
equitable  title  will  be  protected  in  chancery.  Moreover,  in  order  to 
operate  against  a  subsequent  purchaser,  without  notice,  the  assign- 
ment must  have  all  the  requisites  of  a  deed  for  the  conveyance  of 
land,  and  be  recorded  within  sixty  days  with  the  clerk  of  the  dis- 
trict court.  It  would  seem,  however,  that  the  privilege  of  renewal 
is  not  assignable,  being  confined  to  the  author,  inventor,  designer, 
or  engraver,  if  living ;  if  not,  to  his  widow  or  children  :  but  irfter 
renewal,  there  seems  to  be  nothing  in  the  way  of  assignment.  In 
case  of  death,  copyright  passes  to  the  personal  representatives, 
under  the  general  law  for  the  distribution  of  personalty.     With 

(a)  The  act  of  July  8,  1870,  declares  copyright  to  be  "  the  sole  liberty  of  printing 
reprinting,  publishing,  completing,  copying,  executing,  finishing,  and  vending  tiie 
same  ;  and  iu  the  case  of  a  dramatic  composition,  of  publicly  performing  or  represent- 
ing it,  or  causing  it  to  be  performed  or  represented  by  others ;  and  authore  may 
reserve  the  right  to  dramatize  or  to  translate  their  own  works."  The  term  conturaas 
the  same,  with  the  same  right  of  renewal. 

(6)  The  subjects  iu  R.  S.  §  4952  are  "  Any  book,  map,  chart,  dramatic  or  musical 
composition,  engraving,  cut,  print,  or  photograph,  or  negative  thereof,  or  of  a  painting 
drawing,  chromo,  statue,  statuar}',  and  of  models  or  designs  intended  to  be  pofected 
as  works  of  the  fine  arts." 

(c)  Under  §  4952,  the  cnpyriglit  may  be  taken  out  by  the  "  author,  inventor,  ds- 
siguer,  or  proprietor"  of  the  subjects  s|)ecifie(l,  '*and  his  executors,  adniini8tratoir%  or 
assigns." 

(d)  The  assignment  may,  bv  K.  S.  §  4955,  be  made  by  any  instrument  of  writing ; 
and  the  assignment  must  now  \)e  recorded  in  the  office  of  the  librarian  of  Congresi. 

(e)  2  Russell,  285. 
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respect,  therefore,  to  derivative  title,  there  is  no  difficulty,  the 
statute  being  full  and  explicit.  But  great  doubts  must  often  arise 
with  respect  to  original  title.  What  shall  amount  to  authorship  is 
often  a  very  difficult  question,  (a) 

Preliminary  Conditions.  (6)  By  the  act  now  in  force,  the  pre- 
liminary steps  for  procuring  a  copyright  are  as  follows:  1.  To 
deposit  a  printed  copy  of  the  title  before  publication,  with  the  clerk 
of  the  district  court  of  the  district  in  which  the  author  or  propri- 
etor resides.  2.  To  give  notice  of  having  thus  entered  the  work 
for  copyright,  by  inserting  the  same,  together  with  the  year  and 
the  name  of  the  proprietor,  on  the  title-page  or  the  page  next  fol- 
lowing, of  each  copy  of  the  book,  or  on  the  face  or  frontispiece  of 
any  other  production.  3.  To  deposit  a  copy  of  the  work  with  the 
aforesaid  clerk,  within  three  months  after  its  publication,  and  also 
in  the  libraries  of  Congress  and  of  the  Smithsonian  Institute.  In 
case  of  renewal,  these  three  conditions  must  be  performed  within 
six  months  before  the  expiration  of  the  first  term ;  and  within  two 
months  of  the  date  of  the  renewal,  a  copy  of  the  record  thereof 
must  be  published  in  one  or  more  newspapers  for  four  weeks. 

(a)  In  Wheaton  v.  Peters,  8  Peters,  591,  it  was  held  that  no  reporter  can  have  a 
eopynght  in  the  written  opinions  delivered  by  the  court,  thoo^  in  the  other  matter 
proper  for  reports  he  may.  Nash  v,  Lathrop,  Supr.  Ct.  Mass.,  1866,  6  N.  E. 
Bep.  569  ;  Myers  9.  Callaffhan,  20  Fed.  Rep.  441 ;  Banks  v.  West  Pub.  Co.,  27  id.  50  ; 
Little  V.  Oould,  2  Blatch.  165,  862.  In  Sonthey  «.  Sherwood,  2  Merivale,  484, 
it  was  intimated  that  there  can  be  copyright  in  a  work  of  a  scandalous  or  immoral 
character.  In  Bartlett  «.  Crittenden,  5  McLean,  82,  it  was  held  that  the  writer 
of  letters,  and  not  the  receiver,  is  the  legal  owner,  so  far  as  relates  to  copyright, 
and  the  case  of  Percival  v,  Phipps,  2  V.  &  B.  19,  is  to  the  same  eifect  Bat  the 
receiver  will  not  be  ei^oined  from  publication,  when  necessary  for  bis  own  protection 
or  vindication.  In  Wyatt  v.  Barnard,  3  V.  &  B.  77,  it  was  held  that  a  translation  is 
aa  much  a  sulject  of  copyright  as  an  original  composition.  In  Cary  v,  Longman, 
1  East,  857,  it  was  held  that  copyright  may  exist  in  part  of  a  work,  when  the  whole . 
is  not  the  subject  of  it ;  as  when  original  notes,  additions,  or  illustrations  are  affixed 
to  an  old  work ;  and  the  case  of  Cary  v.  Kearsly,  4  Esp.  168,  is  to  the  same  effect. 
It  could  not  have  been  the  intention  of  the  statute  to  protect  mere  compilations  from 
the  works  of  others,  when  no  additional  labor  is  bestowed,  for  such  a  compiler  is  in 
no  sense  an  author.  Besides,  he  must  either  infringe  the  copyright  of  others,  and 
thoa  forfeit  aU  claim  to  protection,  or  he  must  avail  himself  of  what  is  already  com- 
mon ^perty,  and  incapable  of  appropriation.  But  if  he  makes  additions  and  altera- 
tiona  m  them,  he  has  a  copyright.  In  Gray  v.  Russell,  1  Story,  11,  it  was  held  that 
a  work  might  be  the  subject  of  copyright,  although  tbe  materials  which  compose  it  may 
be  found  in  the  works  of  other  authors,  autecedentlv  printed,  provided  the  ^n,  the  ar- 
rangement, and  the  combination  of  these  materials  oe  original  See  also  Fanner  v,  Cal- 
vert Lith.  Co..  1  Flip.  228 ;  Banks r.  McDivitt,  13  Blatch.  68;  Lawrences.  Dana,4  Cliff.  1. 

(5)  In  Beckford  v.  Hood,  7  T.  R  620,  it  was  held  that  the  preliminary  conditions 
in  the  English  statute  were  not  indispensable  to  vest  the  title.  In  Nichols  v.  Ruggles, 
8  Day,  145,  the  same  doctrine  was  held  with  respect  to  preliminary  conditions  in  the 
acta  of  Congress  ;  and  the  case  of  Ewen  v.  Coxe,  4  Wash.  C.  C.  R.  487,  partially  coun- 
tenanced the  same  idea.  But  in  Wheaton  v.  Peters,  8  Peters,  591,  these  conditions  were 
held  to  be  indispensable  ;  also  in  Baker  v.  Taylor,  2  Blatch.  82.  The  reouirements 
under  R.  S.,  |  4956  et  acq.,  are  the  mailing  of  a  printed  copy  of  the  title  or  the  book 
or  other  article,  or  a  description  of  the  painting,  drawing,  chromo,  statue,  statuary,  or 
model  or  design  for  a  work  of  the  fine  arts,  to  the  librarian  of  the  library  of  congress, 
before  publication,  and  within  ten  days  after  publication  mailing  to  the  same  officer  two 
copies  of  the  book  or  other  article,  or  photograph  of  the  painting,  &c.  One  copy  must 
also  be  sent  of  any  edition  in  which  substantial  changes  are  made.  Such  articles  pass 
thronsh  the  mails  free,  if  distinctly  marked  ''copyright  matter."  The  same  statement 
mnst  oe  inserted  in  the  book  as  was  before  required. 
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What  cantttttUei  an  Infringement  of  CopyrighL  In  general 
terms,  when  a  copyright  has  been  secured,  any  act  which  inter* 
feres  with  the  exclusive  right  of  multiplying  copies,  and  enjoying 
the  avails  thereof,  will  be  an  infringement  of  such  copyright.  The 
spirit  of  the  provision  must  have  been  designed,  not  only  to  secure 
the  whole  work  from  being  published  or  sold,  by  any  other  person 
than  the  proprietor,  but  any  part  from  being  pirated.  But  we  are 
not  left  to  general  inference.  With  respect  to  books,  the  act  for- 
bids every  person  but  the  proprietor,  '^  to  print,  publish,  or  import ; 
or,  knowing  the  same  to  be  so  printed  or  imported,  to  publish,  sell, 
or  expose  to  sale."  And  with  respect  to  the  other  subjects  of  copy- 
right, "  to  engrave,  etch,.work,  sell,  or  copy,  either  in  the  whole, 
or  by  varying,  adding  to,  or  diminishing  the  main  design,  with 
intent  to  evade  the  law  ;  or  to  print  or  import  for  sale,  or  knowing 
the  same  to  be  so  printed  or  im{)orted,  to  publish,  sell,  or  expose 
to  sale,  or  in  any  manner  dispose  of."  The  act  is  silent  with  re- 
spect to  parts  of  books,  but  expressly  protects  parts  of  the  other 
productions  named.  Still  the  words  must  have  a  reasonable  con- 
struction, (a)  Ideas  must  be  the  common  property  of  the  whole 
world,  and  can  never  be  exclusively  appropriated.  To  some  extent 
also  literal  quotations  must  be  permitted. 

Memedies.  The  remedies  provided  by  the  statute  are  prevention 
and  redress.  The  circuit  court  of  the  United  States  has  jurisdio- 
tion  to  grant  injunctions  to  prevent  the  publication  of  manuscripts 
and  the  infringement  of  copyrights.  Whether  the  State  courts 
have  this  jurisdiction,  has  not  been  decided,  but  it  is  presumed 
that  they  have  not.  It  is  usual,  in  a  bill  of  injunction,  to  pray  for 
an  account  of  the  copies  sold ;  and  though  not  expressly  author- 
ized, there  is  little  doubt,  that,  in  a  proper  case,  the  court  would 
decree  an  account,  as  is  the  English  practice.  (6)  -  And  if  so,  both 
prevention  and  redress  may  be  had  in  equity.  But  when  redress 
is  the  principal  thing,  it  is  generally  sought  for  in  the  courts  of 
law.  And  here  the  jurisdiction  would  seem  to  be  concurrent  in 
the  federal  and  State  courts.  In  England,  the  proper  remedy 
is  an  action  on  the  case  for  damages;  and  this  is  the  remedy 

(a)  Tn  Wilkins  v.  Aikin,  17  Ves.  422,  fair  quotation  is  held  permissible ;  bat  at  the 
saDie  time,  it  in  held  that  one  shall  not,  under  this  pretext,  ap^iropriate  the  whole  or 

r's  work,     in  like  mauner  a  fair  abridgment  « 


any  considerable  jwrtion  of  another  _ 

■aid,  in  Giles  v.  Wilcox,  2  Atk.  241,  to  be  no  infiingemeut  of  copyright,  but  itself  the 
subject  of  distinct  copyright.  The  cases  of  Boworth  v.  Wilkes,  1  Camp.  94,  and 
Mauman  v.  Tcgg,  2  ihiss.  285,  take  the  same  general  views  with  res|>ect  to  quotation 
and  abridgment,  applying  them  particularly  to  reviews  and  encyclopedias.  The 
result  is,  that  in  such  cases  the  intention  is  chiefly  to  he  considered.  Hut  even  when 
the  intention  is  good,  if  the  etfect  be  essentially  injurious  to  the  owner  of  the  copy- 
right, it  will  be  h(4d  an  infringement.  In  Colcmun  v.  Wathen,  5  T.  R.  245»  it  was 
held  that  the  acting  of  a  dramatic  work  u|>on  the  stage  was  no  infringement  of  copy- 
right ;  and  the  cane  of  Murmy  v.  EUiston,  5  F^m.  &  Aid.  657,  is  to  the  same  effect, 
though  an  injunction  had  previously  been  granted  to  prevent  such  acting.  In  Eng- 
land it  would  be  held  an  infringement  to  uke  down  a  lecture,  or  any  other  diacouraa 
in  short  hand,  and  publish  it ;  hut  probably  not  in  this  countr>%  because  not  within 
ti^  words  of  the  statute  ;  nntl  see  Stor>''8  Kxrs.  r.  Holcombe,  4  Mcl>ean,  160,  806» 
(6)  {In  Stevens  v.  Gladding,  17  How.  447,  accounting  wiis  decreed.}' 
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pretacribed  by  Congress  for  wrongfully  publishing  the  manuscript 
of  another,  (a)  But  for  violating  a  copyright,  no  action  for  dam- 
ages 18  given.  The  injured  party  can  only  proceed  for  the  penal- 
ties inflicted  by  the  statute.  With  respect  to  books,  the  penalty  is 
forfeiture  of  every  copy  to  the  proprietor ;  and  fifty  cents  for  each 
sheet,  one  half  to  the  proprietor,  and  the  other  half  to  the  United 
States.  With  respect  to  the  other  subjects  of  copyright,  the  pen- 
alty is  a  forfeiture  of  the  plates,  as  well  as  copies,  and  one  dollar 
for  each  sheet,  to  be  divided  as  before.  These  penalties  are  to  be 
enforced  by  action  of  debt,  to  be  commenced  within  two  years ;  and 
it  is  provided  that  any  special  matter  may  be  given  in  evidence  un- 
der the  general  issue.  There  is  a  further  penalty  of  one  hundred 
dollars  for  falsely  publishing  on  the  title-page,  that  the  copyright 
has  been  secured ;  but  this  is  only  to  protect  the  public  against 
imposition.  When  a  part  of  the  book  is  a  subject  of  copyright,  the 
injunction  above  provided  for  can  only  reach  that  part ;  and,  if  the 
rest  can  be  published  separately,  it  may  be  done  without  infringe- 
ment.    If  not,  the  injunction  will  indirectly  cover  the  whole.  (6) 

Legislation  of  Congress  respecting  PatenUrigJUs,  The  first  act 
was  passed  in  1790,  but  was  repealed  by  the  act  of  1793.  Ad- 
ditional acts  were  passed  in  1800, 1819,  and  1832,  all  of  wliich  were 
repealed  by  the  act  of  1836,  which,  together  with  the  amendatory 
act  of  1837,  constitutes  our  present  law,  an  abstract  of  which  will 
be  given  under  several  distinct  heads. 

The  Patent  Office.  There  is  a  patent  office  attached  to  the  de- 
partment of  state,  the  chief  officer  of  which  is  styled  commissioner 
of  patents,  {c)  This  officer  and  those  subordinate  to  him  are 
required  to  take  an  oath  and  give  security  for  the  faithful  perform- 
ance of  their  duty.  All  books,  papers,  models,  and  specimens 
connected  with  patents  are  kept  in  this  office.  It  also  has  a  library 
composed  of  such  scientific  books  and  publications  as  are  adapted 

{a)  Coarts  of  equity  interfere  by  injunction  to  restrain  the  publication  of  manu- 
•cripts  whereby  an  author  s  right  of  ])roperty  is  invaded.  Burtlctt  v.  Crittenden,  4 
McLean,  800 ;  5  id.  82  ;  Pulte  v.  Derby,  5  id.  328  ;  2  Story,  Eq.  §  943  ;  2  Kent,  Com. 
880.  The  jurisdiction  of  equity  to  restrain  the  publication  of  confidential  letters  of 
businegs  or  friendship  has  been  asserted.  2  Stoiy,  Kq.  946  ;  2  Kent,  Com.  381. 
But  the  weight  of  authority  in  this  country  is  against  the  iuiisdiction  of  chancery  to 
enjoin  in  such  cases,  exce{>t  to  protect  the  author's  right  of  property,  and  t«  confine 
it  to  restraining  the  publication  of  letters  having  the  character  of  literarv  property. 
Hoyt  V.  Mackenzie,  3  liarb.  Ch.  R.  320  ;  Wetmore  p.  Scovell,  3  Edw.  Ch.  R.  515  ; 
{¥o\aom  V,  Marsh,  2  Story,  100  ;  Bartlett  v.  Crittenden,  5  McLean,  32  ;  U.  S.  v. 
Tanner,  6ib.  128  ;  High  on  Injunctions,  §  1012.^  See  an  article  on  this  subject  in 
tbe  American  Law  Register  for  June,  1853,  by  that  eminent  jurist,  Chief-Justice  Par- 
ker, formerly  Professor  in  the  Law  School  of  Harvard  University. 

{b)  This  is  the  doctrine  held  in  Mauman  v.  Tegg,  2  Russ.  285,  a  case  particularly 
Taluable  for  its  view  of  the  practice  in  questions  of  copyright.  In  England  the  dam- 
ages to  be  recovered  in  an  action  on  the  case,  are  easily  graduated,  according  to  the 
amonnt  of  matter  which  is  pirated,  but  our  statute  makes  no  provision  for  the  appor- 
tionment of  penalties,  when  a  part  only  is  pirated.  For  this  and  other  reasons,  the 
proceeding  by  injunction,  with  a  prayer  to  account,  is  by  far  the  most  convenient  and 
efficacious  remedy ;  and,  thus  far,  there  is  no  repoit  of  an  action  brought  for  the 
penalty. 

{c)  The  patent  office  wn«  attached  to  the  department  of  the  interior  bv  the  act  of 
March  3,  1849.    B.  S.  §  475  continues  it  as  a  part  of  the  department  of  the  interior. 
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to  its  purposes.  The  office  was  destroyed  by  fire  on  the  l&th  ot 
December,  1836,  together  with  most  of  its  contents ;  and  one  object 
of  the  act  of  1887  was  to  provide,  as  far  as  possible,  for  replacing 
its  records  and  models. 

Who  may  obtain  a  Patent.  The  words  of  the  statute  are,  ^  any 
person  having  discovered  or  invented  any  new  and  useful  art,  ma- 
chine, manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  on  any  art,  machine,  manufacture,  or  composition  of 
matter,  not  known  or  used  by  others  (a)  before  his  discovery  and 
invention  thereof,  and  not,  at  the  time  of  his  application  for  a 
patent,  in  public  use  or  on  sale,  with  his  consent  or  allowance,  as 
the  inventor  or  discoverer.*'  The  term  "  useful "  is  here  employed 
in  contradistinction  to  mischievous  ;  and  if  the  invention  will  not 
be  prejudicial  to  good  morals  or  sound  policy,  the  degree  of  utility, 
provided  it  be  not  absolutely  frivolous,  will  not  be  drawn  in  ques- 
tion. The  term  ^^  new  "  requires  that  the  patentee  should  not  only 
be  the  original,  but  the  first,  inventor ;  and  accordingly,  if  the  in- 
vention had  been  previously  described  in  some  printed  publication^ 
though  he,  in  fact,  never  saw  or  heard  of  it,  his  patent  will  not  be 
good.  But  if  he  honestly  believed  himself  to  be  the  first  inventor, 
the  fact  that  the  invention  had  been  previously  known  or  used  in  a 
foreign  country,  but  not  patented  or  published,  will  not  invalidate 
the  patent.  And  the  invention  must  not  have  been  in  public  use 
or  on  sale,  with  the  assent  of  the  inventor,  at  the  time  of  his  appli- 
cation for  a  patent,  for  this  will  be  deemed  a  waiver  of  his  right 
But  it  is  no  objection  that  a  patent  has  been  previously  obtained  in 
a  foreign  country  and  publication  made  there,  provided  the  applica- 
tion for  a  patent  be  made  here  within  six  months  thereafter.  (&) 
Again,  the  patentee  must  cither  be  the  actual  inventor  or  the  land 
fide  proprietor  of  the  invention ;  for  if  he  surreptitiously  appropri- 
ated the  invention  of  another,  who  was  using  reasonable  diUgenoe 
to  mature  it,  his  patent  will  not  avail  him. 

Preliminary  Conditions.  The  application  for  a  patent  is  made 
to  the  commissioner  in  writing.  It  must  be  accompanied  by  a  full 
and  clear  description  of  the  invention,  so  as  to  identify  and  distin- 
guish it  from  all  others  ;  and  by  drawings,  specimens,  or  models 
sufTicient  for  a  complete  illustration.  The  description  and  draw- 
ings must  be  signed  by  the  inventor,  and  attested  by  two  witnesses. 
If  the  description  be  intentionally  defective,  either  by  containing 
too  little,  or  too  much,  or  being  too  vague,  it  will  invalidate  the 
patent.    But  if  the  error  arise  from  inadvertency,  it  may  be  sub- 

{a)  R.  3.  §  4886  inserts  here  the  words  *'  in  this  coiintn%  and  Dot  nateuted  or  de- 
scribed in  anv  printed  publication  in  thift  or  any  foi-eign  country.'  It  also  only 
reciuires  that  tiiu  same  have  not  been  in  public  use  or  on  sale  for  more  thaD  two  yeui 
prior  to  the  appliration. 

{h)  By  R.  S.  §  4887,  a  foreign  patent  is  no  obstacle,  "provided  the  same  shall  sot 
have  been  introduced  into  i)ul)lic  use  in  the  United  States  for  more  than  two  yean 
prior  to  the  application,  and  that  the  pitent  shall  expiro  at  the  same  time  with  the 
foreign  patent,  or  if  there  bo  more  than  one,  at  the  sanu>  time  with  the  one  having  the 
short  >st  term  ;  but  in  no  case  shall  it  be  in  force  more  than  seventeen  years." 
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sequently  corrected.  The  applicant  must  also  state  under  oath 
to  what  country  he  belongs,  that  he  verily  believes  himself  to  be 
the  original  and  first  inventor,  and  that  he  does  not  know  or  be- 
lieve that  his  invention  was  ever  before  known  or  used.  The  fee 
or  duty  to  be  paid  varies  as  follows.  If  the  applicant  be  a  citizen, 
or  an  alien  having  resided  here  one  year,  and  made  oath  of  his 
intention  to  become  a  citizen,  it  is  thirty  dollars ;  if  he  be  a  sub- 
ject of  Great  Britain,  five  hundred  dollars ;  if  he  be  a  subject  of 
any  other  country,  three  hundred  dollars,  (a)  Provision  is  also 
made  for  the  case  where  a  citizen  or  such  resident  alien  has  not 
yet  so  matured  his  invention  as  to  be  ready  to  make  his  application. 
In  this  case  he  may,  on  paying  twenty  dollars,  file  his  caveat  in  the 
patent  office,  describing  his  invention  as  far  as  can  then  be  done, 
which  will  entitle  him  for  one  year  to  notice  from  the  commis- 
sioner of  any  interfering  application  ;  and  if  within  three  months 
of  receiving  such  notice,  he  shall  perfect  his  application,  he  will 
thus  retain  his  priority.  In  the  mean  time,  until  the  question  be 
decided,  his  caveat  and  the  description  by  the  interfering  applicant 
are  kept  secret  in  the  confidential  archives  of  the  office. 

Farm  and  Effect  of  the  Patent.  The  patent  is  in  a  form  of  a 
certificate,  signed  by  the  secretary  of  state,  and  countersigned  by 
the  commissioner,  under  the  seal  of  the  office,  setting  forth  that 
the  patentee  has  complied  with  the  requisitions  of  the  law,  and 
containing  a  short  description  or  title  of  the  invention  sufficient  to 
indicate  its  nature  and  design.  For  particulars,  reference  is  made 
to  the  specifications  given  by  the  inventor,  a  copy  of  which  is  an- 
nexed to  the  patent.  It  then  proceeds  in  express  terms  to  grant 
to  the  patentee,  his  heirs,  executors,  administrators,  and  assigns, 
the  full  and  exclusive  right  of  making,  using,  and  vending  to  others 
to  be  used,  the  invention  for  which  the  patent  is  given,  for  the 
term  of  fourteen  years,  throughout  the  United  States.  If  a  person 
entitled  to  a  patent  die  before  obtaining  it,  his  personal  represen- 
tatives may  obtain  it.  The  whole  or  any  part  of  it,  either  for  the 
whole  country  or  any  particular  district,  may  be  assigned  by  any 
instrument  in  writing;  but  the  assignment  must  be  recorded, 
within  three  months,  in  the  patent  office ;  and  if  made  and  recorded 
before  the  patent  is  obtained,  it  may  be  issued  to  the  assignee. 
At  the  expiration  of  fourteen  years,  the  patentee  may  obtain  a 
renewal  for  seven  years  more,  on  the  payment  of  forty  dollars, 
provided  a  board,  consisting  of  the  secretary  of  state,  the  commis- 
sioner of  patents,  and  the  solicitor  of  the  treasury,  shall  be  of  opin- 
ion that  he  has  not  been  sufficiently  remunerated  by  the  profits  of 
the  first  period.  (6) 

(a)  The  act  of  1870  changes  all  these  fees,  and  makes  no  distinction  between  citizens 
and  others. 

(P)  The  act  of  March  22,  1848,  vests  the  power  of  determining  upon  the  question 
of  extension  in  the  commissionffr  of  patents  alone.  The  act  of  the  commissioner,  in 
eranting  an  extension,  is  conclusive  evidence  of  all  facts  which  he  is  required  to  find 
in  order  to  grant  such  extension  in  the  absence  of  fraud  or  excess  beyond  his  jurisdic- 
tiou.     Clnm  v.  Brewer,  2  Curtis,  C.  C.  506.     The  extension  enures  only  to  the  benefit 
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Issuing  of  the  Patent.  If  the  conditions  before  mentioned  be 
complied  with,  and  the  commissioner  perceive  no  objection,  the 
patent  is  issued  as  a  matter  of  course.  But  if  the  commissioner 
perceive  objections,  he  notifies  the  applicant  thereof ;  and  he  may 
thereupon  withdraw  his  application  and  receive  back  one  third  oi 
his  fee  ;  or  ho  may  obviate  the  objection  if  it  can  be  done  ;  or  he 
may  have  his  claim  investigated  before  a  board  of  three  examiners 
to  be  appointed  by  the  secretary  of  state,  on  paying  twenty-five 
dollars  towards  their  fees,  (a)  In  case  of  interfering  applications, 
the  prior  claim  is  determined  in  a  similar  manner ;  and  in  either 
case,  the  decision  of  the  board  will  govern  the  commissioner.  But 
if  any  applicant  be  dissatisfied  with  such  decision,  he  may  have 
his  claim  determined  by  a  proceeding  in  chancery.  At  the 
request  of  the  applicant,  the  patent  may  take  date  from  the 
time  of  making  the  application,  provided  it  be  not  more  than  six 
months  before  the  issuing  of  it.  If  the  patentee  be  an  alien  and 
shall  neglect,  for  eighteen  months  from  the  date  of  the  patent,  to 
put  and  continue  the  same  on  sale  to  the  public  on  reasonable 
terms,  he  thereby  forfeits  the  right.  If,  after  the  issuing  of  the 
patent,  the  description  be  found  to  be  erroneous  through  inadver- 
tency, either  by  containing  too  little,  or  by  claiming  some  mate-' 
rial  part  as  new,  which  is  not,  the  proprietor  may  have  the  defect 
cured  by  making  the  correction  or  filing  a  disclaimer,  as  the  case 
may  be,  and  paying  fifteen  dollars.  If  an  improvement  be  made 
after  taking  out  a  patent,  it  may  on  like  terms  be  added  to  such 
patent.  (J) 

Remedies.  Original  jurisdiction,  both  in  law  and  equity,  of  all 
controversies  growing  out  of  patent-rights,  is  given  to  the  circuit 
court,  with  an  appellate  jurisdiction  to  the  supreme  court,  as  in 
other  cases.  The  remedies  provided  include  both  prevention  and 
redress.  By  a  bill  of  injunction,  the  proprietor  may  prevent  a 
threatened  infringement  of  his  patent,  or  by  an  action  on  the  case 
he  may  recover  damages  for  any  injury  actually  done;  and,  in  the 
latter  case,  it  is  in  the  power  of  the  court  to  increase  the  verdict 
to  any  extent  not  exceeding  treble  the  amount  found  by  the  jury. 
To  avoid  technical  questions  in  presenting  the  defence  in  this 

of  the  original  patentee,  or  his  legal  representatives,  unless  the  right  to  such  extennon 
is  expressly  assigned  to  the  assignee.  Wilson  r.  Rousseou,  4  How.  646  ;  Brooki  v. 
Bicknell,  4  Mcb'an,  64 ;  Wood  worth  v.  Shenuan,  3  Story,  171.  But  by  the  act  of 
March  2,  1861,  all  jutents  granted  after  the  passage  of  that  act  sliall  remain  in  force 
for  seven t(^n  years,  and  the  extension  of  such  patents  is  prohibited.  And  the  law  d^ 
1870  continues  the  same  provision. 

(a)  This  board  of  examiners  has  been  abolished,  and  the  appeal  is  made  to  the 
•{supreme  court  of  the  District  of  Columbia.     R.  S.  §§  4911  ctseq. } . 

(6)  One  who  conceals  his  invention  and  uses  it  forliis  own  profit,  is  not  entitled  to 
favor,  if  another  finds  out  and  uses  the  invention.  But  this  nile  does  not  apply  to  an 
inventor  who  post]K)nes  his  a])plication,  in  onlt-r  to  (lerfcot  his  invention  ana  test  ita 
value  by  exiwriments,  Kendall  r.  Winsor,  21  How..;J22.  -{Neglect  to  apply  for  a 
patent  does  not  forfeit  the  right  to  one  where  the  invention  has  been  kept  secret 
Bates  V.  Coe,  98  IT.  S.  31,  or  is  being  pcrfecte«l  and  tested.  Agawam  Co.  v,  Jonlan,  7 
Wall.  573.  Contra  if  tlie  circumstances  show  an  abandonment.  Planing  Machine 
Ca  V.  Keith,  101  id.  479.  }• 
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action,  it  is  provided  that  the  defendant  may  plead  the  general 
issue,  and  give  any  special  matter  in  evidence,  by  furnishing  a 
written  notice  tliereof  thirty  days  before  the  trial. 

The  proprietor  of  a  patent  is  required,  under  a  penalty  of  one 
hundred  dollars,  to  put  the  date  of  his  patent  upon  every  patented 
article  sold,  (a)  And  if  any  person  not  having  a  patent,  shall, 
without  the  consent  of  the  proprietor,  place  upon  any  patented 
article  the  name,  stamp,  mark,  or  device  of  the  patentee,  or  any 
imitation  thereof ;  or  shall  place  upon  any  unpatented  article  any 
words,  stamp,  or  device,  signifying  that  it  is  patented,  with  the 
intention  of  deceiving  the  public,  the  penalty  for  every  such 
offence  is  one  hundred  dollars.  (() 

§  61.  Power  as  to  Defence.  There  are  several  provisions  relat- 
ing to  war,  and  to  the  organization  of  the  army,  navy,  and  militia, 
which  I  shall  consider  together  under  this  head. 

1.  Congress  has  power  "  to  declare  war."  (c)  In  England,  this 
is  the  exclusive  prerogative  of  the  king.  But  here  this  power  was 
considered  too  momentous  to  be  intrusted  to  a  single  hand.  We 
allow  the  president,  when  war  has  been  declared,  to  be  com- 
mander-in-chief of  the  forces  raised  to  carry  it  on  ;  and  we  allow 
liim,  with  the  consent  of  the  senate,  to  bring  war  to  a  close  by  a 
treaty  of  peace.  But  to  determine  when  the  nation  shall  be  in- 
volved in  war,  is  wisely  left  in  the  hands  of  Congress  alone.  With 
such  jealousy  is  this  power  guarded,  that  the  constitution,  in  an- 
other place,  declares,  that  "  no  State  shall  engage  in  war  unless 
actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 
delay."  And  the  propriety  of  this  qualified  prohibition  to  the 
States  is  obvious.  If  a  State  be  actually  invaded,  or  in  imminent 
danger,  it  must  necessarily  have  the  right  of  self-defence ;  but  if  a 
State  could  be  the  aggressor  by  declaring  war,  it  would  be  in  the 
power  of  a  small  minority  to  embroil  the  whole  Union. 

2.  "To  grant  letters  of  marque  and  reprisal."  At  the  same 
time  the  States  are  expressly  prohibited.  Letters  of  marque  and 
reprisal  are  one  and  the  same  thing.  They  are  grantable  by  the 
law  of  nations  whenever  the  subjects  of  one  State  have  been  in- 
jured by  those  of  another,  and  they  authorize  the  former  to  seize 

(a)  -{  By  R.  S.  §  4900,  the  penalty  now  is  that  no  damages  for  infringement  are  reooT- 
able  without  proof  of  notice  to  defendant.  } 

(6)  The  foregoing  remarks  apply  to  patent-n«)^hts  as  they  existed  prior  to  the  act  of 
1842.  By  that  act  the  privilege  of  obtaining  a  patent  is  extended  to  the  invention  of 
any  Dew  and  original  design  for  a  manufacture,  for  the  printing  of  cloth,  and  for  sta- 
tionery ;  and  to  any  new  and  original  impression,  ornament,  pattern,  print,  or  picture, 
to  \te  placed  on  any  article  of  manufacture  :  and  to  any  new  and  original  shape  or  con- 
figantion  of  any  article  of  manufacture.  The  duration  of  the  ]mtent  in  sucn  cases  is 
■even  years,  and  the  fees  one  half  those  paid  in  other  coses.  The  applicant,  if  not  a 
citizen,  must  have  resided  here  one  year,  and  deolareil  his  intention  of  becoming  a  citi- 
ZPD.  l^is  provision  is  contained  in  the  act  of  1870,  but  the  patent  in  such  cases  may 
be  either  for  three  years  and  six  months,  or  for  seven  years,  or  for  fourteen  years,  as  the 
applicant  may  elect. 

{e)  In  the  convention,  some  were  in  favor  of  vesting  this  power  in  the  president 
alone,  and  others  in  the  senate  alone.  Mad.  Pap.  1351-3  ;  Whiting's  War  Powen 
onder  the  Constitution. 
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upon  the  persons  and  property  of  the  latter,  by  way  of  satisfaction 
for  the  injury.  They  may,  therefore,  serve  sometimes  to  preTent 
war,  but  the  grant  of  them  is  usually  a  preliminary  to  the  declar 
ration  of  war ;  and  it  is  supposed  that  the  power  to  grant  them 
would  have  been  included  in  the  power  to  declare  war,  without  ah 
express  provision.  The  propriety  of  prohibiting  the  States  rests 
on  the  same  foundation  as  the  other. 

8.  ^'  To  make  niles  concerning  captures  on  land  and  water.** 
There  is  no  doubt  that  this  power  would  have  been  included  in 
that  of  declaring  war,  since  the  greater  always  contains  the  less. 
The  States  are  not  expressly  prohibited  from  acting  on  the  sub- 
ject ;  but  they  are  prohibited  by  manifest  implication. 

4.  ^^  To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  tlian  two  years ;  to  provide 
and  maintain  a  navy ;  and  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces."  (a)  This  also  is  a  part 
of  the  general  power.to  conduct  the  operations  of  war ;  probably 
it  would  have  been  implied,  had  it  not  been  expressed.  The  only 
restriction  upon  the  power  of  Congress  is,  that  no  appropriation 
for  the  use  of  the  army  can  be  for  a  longer  term  than  two  years. 
The  wise  jealousy  which  suggested  this  restriction,  is  justified  hf 
the  concurrent  testimony  of  all  history,  that  standing  armies  have 
been  the  destroyers  of  liberty.  Instructed  by  this  solemn  admoni- 
tion, it  has  been  our  settled  policy  to  keep  up  during  peace  so 
small  a  standing  army  as  scarcely  to  be  prepared  for  a  sudden 
war.  But  navies  being  less  dangerous,  and  at  the  same  time 
more  essential,  even  in  peace,  to  protect  our  commerce  from 
depredations,  there  is  no  such  restriction  with  regard  to  our  navy. 
The  prohibition  to  the  States,  however,  includes  both.  "  No 
State  shall  without  the  consent  of  Congress,  keep  troops,  or  ships 
of  war,  in  time  of  peace."  This  implies  that  they  may  do  so  dur- 
ing war  ;  and  accordingly  we  have  seen,  that  then  the  governor  is 
made  their  commander-in-chief.  The  organization  of  the  war  and 
navy  departments  has  already  been  referred  to.  But  the  regula- 
tions made  by  Congress  for  the  government  of  each,  in  virtue  of 
the  provision  now  under  consideration,  are  too  numerous  to  admit 
of  a  description  in  this  place.  (J) 

5.  "To  provide  for  organizing,  arming,  and  disciplining  the 
militia ;  reseiTing  to  the  States  respectively  the  appointment  of 

(a)  Those  and  the  two  preceding  provisions  excited  very  little  debate.  Mad.  Pbp. 
135U-C1,  1495. 

(6)  In  till'  case  of  Mackenzie,  commander  of  the  United  States  brig  Somers,  who  in 
December,  1842,  had  caused  an  officer  and  two  men  to  bo  executed  for  mutiny,  and  who 
was  tried  by  a  court-martial  on  the  charge  of  murder,  and  acquitted,  the  (^nestiou  arose, 
whetlier  the  case  was  exclusively  within  the  jurisdiction  of  a  court-martial.  Applica- 
tion was  twice  made  to  the  circuit  court,  while  the  court-martial  was  in  session,  to 
take  jurisdiction  of  the  case ;  but,  after  full  ar^ment,  the  application  was  denied. 
And  tlie  reasoning  of  the  court  went  the  length  of  sustaining  the  principle  that  conrts- 
martial  in  the  army  and  navy  have  exclusive  jurisdiction  of  the  otfencea  committed  in 
violation  of  their  respective  codes.  The  jurisdiction  of  a  court-martial  acting  under  a 
law  of  Congress,  is  atfirmed  in  Dynes  v.  Hoover,  20  How.  66. 
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the  officers,  and  the  authority  of  training  the  militia,  according  to 
the  discipline  prescribed  by  Congress."  (a)  It  will  thus  be  seen 
that  the  militia  falls  partly  under  the  control  of  Congress,  and 
partly  under  that  of  the  several  States.  Indeed  the  States  were 
particularly  solicitous  on  this  subject.  (()  This  appears  in  the 
second  amendment  of  the  federal  constitution,  which  is  this :  ^^  a 
well-regulated  militia  being  necessary  to  the  security  of  a  free 
State,  Uie  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed."  In  like  manner,  the  constitution  of  Ohio  declares 
that  ^*'  the  people  have  a  right  to  bear  arms  for  the  defence  of 
themselves  and  the  State."  But  the  great  difficulty  was  to  ap- 
portion the  power  over  the  militia  in  a  satisfactory  manner, 
between  the  federal  and  State  governments.  The  above  provision 
draws  a  very  nice  distinction  between  the  power  of  organizing, 
arming,  and  disciplining  the  militia,  which  is  given  to  Congress 
for  the  sake  of  uniformity ;  and  that  of  appointing  the  officers 
and  training  the  militia,  which  is  reserved  to  the  States.  By  the 
act  of  1792,  Congress  executed  its  portion  of  the  power,  by  organ- 
izing a  uniform  militia  throughout  the  Union  ;  and  by  the  acts  of 
1820  and  1821,  the  rules  of  discipline  and  field-exercise  were 
dnade  the  same  as  for  the  regular  army.  We  have  before  seen 
that  the  governor  is  made  commauder-in-chief  of  the  militia,  ex- 
cept when  called  into  the  actual  service  of  the  United  States ;  in 
which  case,  that  power  devolves  on  the  president.  Each  State 
makes  provision  for  the  appointment  of  the  subordinate  militia 
officers ;  but  this  is  not  a  matter  of  sufficient  general  interest  to 
justify  a  particular  account.  There  is  another  provision,  however, 
which  is  of  great  importance.  Congress  has  power  "  to  provide 
for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 

la)  See  Mad.  Pap.  1361,  1402  ;  2  Story,  Const,  chap,  xxii.;  Opinion  of  the  Judges 
of  MamachusettA,  8  Mass.  547  ;  Houston  v,  Moore,  5  Wheaton,  1  ;  Martin  v,  Mott,  12 
Wheaton,  19.     See  Militia  Act  of  Ohio  of  March  28,  1857. 

(6)  It  may  be  donbted  whether  this  clause  of  the  constitution  gives  Congress  the 
power  to  provide  for  enrolling,  —  that  is,  determining  who  shall  constitute  the  niilitia, 
as  the  term  «?iro//tny  may  well  be  distinguished  from  that  of  organ izituf ;  the  former 
meaning  the  designation  of  the  persons  who  are  to  be  included  in  the  militia,  and  the 
Utter  the  organization  of  them  after  they  have  been  so  designated  or  enrolled.  Rufus 
King,  a  member  of  the  committee  who  reported  the  provision  in  the  fe<leral  convention, 
•aid  that  "  by  organizing,  the  committee  meant  propoi-tioning  the  officers  and  men." 
5  Elliot's  Debates,  464.  The  act  of  May  8,  1792,  however,  provides  for  the  enrolment 
of  "free,  able-bodied  white  male  citizens  of  the  respective  States."  It  has,  however, 
not  been  adhered  to  in  practice.  In  Wisconsin,  Indiana,  Illinois,  Michigan,  Ken- 
tucky, Pennsylvania,  New  Jersey,  Florida,  Texas,  Arkansas,  unnaturalized  foreigners  are 
enrolled,  the  words  **  persons,"  **  inhabitants,"  or  "  men  "  being  use«l  in  those  States  as 
descriptive  of  the  class  to  be  enrolled.  In  the  case  of  Scott  v.  Sandford,  19  How.  415, 
there  is  a  die'um  of  Taney,  C.  J.,  implying  that  the  States  may  debnmine  what  classes 
•haU  be  enrolletl  in  the  militia.  An  opinion  has  been  given  by  the  su])reme  court  of 
Massachusetts,  in  response  to  interrogatories  of  the  governor  and  counsel  of  that  State, 
to  the  effect  that  the  States  cannot  enroll  m  the  militia  any  persons  other  than  those 
enamerated  in  the  act  of  Congress.  14  Gray,  614.  On  March  3,  1863,  Congress 
passed  a  law  declaring  all  able-bodied  male  citi;;ens  of  the  United  States,  and  fiersons 
of  foreign  birth  who  have  declared  their  intention  to  become  citizens,  between  twenty 
and  forty-five,  liable  to  military  service,  except  those  exempted.  This  law,  I  believe, 
never  objected  to. 
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suppress  insurrections,  and  repel  invasions;  and  for  goreming 
such  part  of  tliem  as  shall  be  employed  in  the  service  of  the 
United  States."  By  the  act  of  1795,  Congi-css  authorized  the 
president  to  call  forth  the  militia,  when  either  of  these  three  exi- 
gencies should  occur.  But  here  a  question  arose,  Who  was  to  de- 
termine when  one  of  these  exigencies  exists  7  The  supreme  judges 
of  Massachusetts  thought  it  was  the  Stat«  governor,  (a)  But  the 
supreme  federal  court  has  since  decided  that  the  president  is  the 
sole  and  exclusive  judge  of  this  matter,  and  that  all  other  persons 
are  bound  by  his  decision,  (b)    Great  as  this  power  is,  to  be  vested 

{a)  8  Mn8s.  549. 

(6)  In  Houston  v.  Moore,  5  Wheaton,  1,  the  facts  were  these  :  Pennsjlyaaia  pftsssd 
a  law  providing  that  uienibers  of  the  militia  of  that  State,  refusing  to  senre  when 
called  out  by  thp  president,  should  he  liahle  to  the  pfinalties  defined  hy  Congress ;  favt 
should  he  tried  for  such  delinijuency  hy  a  court-martial  held  under  the  State  aathority. 
Houston  was  one  of  thest;  delinquents.  He  was  sentenced,  under  this  law,  hy  a  Stats 
court-martial,  to  |)ay  a  fine,  and  his  property  was  levied  upon  to  collect  it.  This  actko 
of  tresfMUis  was  hrought  against  the  officer  who  made  the  levy,  on  the  ground  that  ths 
law  was  uuconstitutional.  The  State  court  decided  in  favor  of  the  Taw  ;  8  Seirg,  k 
llawle,  109  ;  and  this  decision  was  continued  hy  a  minority  of  the  su|ireuie  court  of 
the  United  Stitcs.  It  was  held  that  the  acts  of  Congress  on  this  suhject  were  within 
their  constitutional  i>ower,  and  amounted  to  a  full  execution  of  that  ]iower.  But  antil 
the  militia  are  in  the  actual  »ermi>'.  of  the  United  States,  the  powers  of  legislation  over 
them  are  concurrent  in  the  general  and  St^ite  governments.  There  must  be  some  point 
of  time  when  they  change  their  character  from  State  to  national  militia.  Congresi 
have  not  exi>n'8.sly  tixed  what  this  is,  but  from  all  they  have  said  it  is  to  be  gathereil, 
that  when  tlie  militia  arrive  at  the  place  of  rnitlezvoux,  and  not  before,  their  aeiualMr' 
Vice  commences.  Houston,  therefore,  hy  refusing  to  march  to  the  plaice  of  rendezToa% 
remained  within  the  militar>'  jurisiliction  of  the  State.  But  then  Congress  had  al- 
ready legislated  on  the  subject,  and  made  provision  for  this  very  case ;  and  when  this 
b  the  fact,  a  State,  though  it  have  concurrent  |)ower,  is  prohibited  from  legislating 
even  though  its  provisions  should  not  be  rcpugnnnt.  It  hap])eneil,  however,  in  thil 
case,  that  the  {lenalty  inflicted  on  Houston  wus  identically  that  provided  by  Congresiy 
though  inHict«<l  bv  a  State  tribunal ;  and  then'fore  the  only  question  was  whether  ths 
State  court-niaitial  had  jurisdiction  over  the  subject,  so  as  to  enforce  the  laws  of  Con- 
gress. It  was  held  that  a  State  court-martial  had  jurisdiction.  Congress  might  nn- 
questionably  have  withdrawn  the  whole  subject  from  State  tribunals ;  but  not  having 
expressltf  done  so,  as  it  had  in  many  other  cas(*s,  the  pn>sumption  was,  that  Congren 
intende<l  to  leave  the  jurisdiction  of  a  State  court-martial  concurrent  with  that  of  a 
national  court-martial,  in  a  case  like  the  present.  The  fme  was,  therefore,  properiy 
inilicted. 

In  Martin  r.  Mott,  12  Wheaton,  19,  the  facts  were  these  :  Mott  was  a  member  of  the 
militia  of  New  York.  During  the  last  war  a  requisition  was  duly  made  by  tbs 
president,  for  a  portion  of  the  militia  of  New  York,  of  which  Mott  was  one.  Hs 
n^fused  to  ol)ey  ;  and,  for  this  delin(juency,  was  tried  by  a  court-martial  under  the  act 
of  Congress,  and  sentenced  to  piy  a  fine,  which  was  levied  by  Martin,  the  marshal  of 
that  district,  on  bis  propMty.  Mott  brought  an  a(*tion  of  replevin  for  the  pn>|ieitTso 
taken.  The  highest  cimit  of  New  York  decided  in  his  favor  ;  and  the  ca&e  was  tnen 
brought  l)er(>re  the  supreme  court  of  the  United  States,  and  that  decision  was  reversed. 
ilndge  St<)r>',  who  delivered  the  unanimous  opinion  of  the  court,  took  the  following 
groimds  :  The  act  of  (*ongress  of  1795,  on  the  subject  of  the  militia,  is  within  theif 
constitutional  power.  By  this  net  the  president  is  to  l>o  considered  the  iolc  and  exeTii- 
firf.  judgt;  whether  the  cxig(>ncies  have  arisen,  in  which  he  is  authoriziHl  to  call  forth 
the  militisL  This,  it  will  be  seen,  is  in  direct  o])iK)sition  to  the  opinion  of  the  sQprems 
judges  of  Mnssaehusetts,  before  nvaitioned.  And  further,  it  is  not  nec^-ssary  in  snch 
A  case,  that  it  should  appear  in  pr.)int  of  fact,  that  the  particular  exigency  actually 
existed.  It  is  sufbtient  that  the  jiresident  has  so  determined,  and  all  other  itersons are 
bound  by  his  decision.  Again,  though  Mott,  by  refusing  to  ol>ey  the  call  of  the  pnsi- 
dent,  was  never  aetually  "employed  in  the  service  of  the  United  States,*'  yet  he  was 
liahle  to  K*  trie<l  for  snch  refusal,  by  a  court-niailial  called  unrler  the  aathority  of 
the  United  States.     The  fine  was,  therefore,  properly  inflicted.     Luther  v.  Bordeni* 
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in  a  single  person,  it  is  not  easy  to  see  how  a  different  opinion 
could  have  been  reasonably  entertained.  Another  question  was, 
When  are  the  militia  to  be  deemed  in  "  the  service  of  the  United 
States,"  so  as  to  fall  under  the  control  of  the  president,  as  com- 
mander-in-chief ?  At  what  point  of  time  does  their  character 
change  from  State  to  national  militia?  This  question  has  also 
been  submitted  to  the  same  tribunal ;  and  the  decision  is,  that  the 
militia  are  not  in  actual  service  until  they  have  reached  the  place 
of  rendezvous  in  pursuance  of  the  call  of  the  president.  The  mere 
calling  them  forth  does  not  subject  them  to  martial  law ;  but  their 
mustering  in  obedience  to  the  call  does.  Still  another  question 
has  been  raised  upon  this  provision ;  namely,  whether  the  militia, 
when  thus  placed  under  the  command  of  the  president,  can  be  by 
him  placed  under  the  command  of  any  officer  not  of  the  militia  ? 
This  question  has  not  been  definitely  settled.  But  if  the  militia, 
when  called  into  service,  cannot  be  placed  under  a  regular  officer 
of  the  army,  great  confusion  must  be  the  result.  And  the  better 
opinion  would  seem  to  be,  that  the  president  may  place  them  under 
such  command  as  he  deems  best.  These  provisions  respecting  the 
militia,  were  at  first  assailed  with  more  asperity  than  any  other  in 
the  constitution.  There  was  a  general  but  vague  apprehension, 
that  they  tended  to  make  the  federal  government  too  strong,  and 
the  State  government  too  weak.  Time,  however,  has  dissipated 
these  alarms.  Experience  has  shown,  that,  so  far  as  regards  the 
militia,  the  interests  of  the  States  and  of  the  Union  are  one  and 
the  same.  If  the  laws  are  to  be  executed,  insurrection  suppressed, 
or  invasions  repelled,  the  States  may  not  only  call  out  their  own 
militia,  but,  if  need  be,  the  president  will  send  the  militia  of  other 
States  to  their  aid.  And  the  probability  that  the  president  will 
call  away  the  militia  of  a  State  when  their  presence  is  required  at 
home,  is  too  remote  to  be  feared. 

There  remain  to  be  mentioned,  in  connection  with  this  power 
of  the  sword,  several  declarations  designed  to  guard  it  against 
abuse.  1.  *'  No  soldier  shall,  in  time  of  peace,  be  quartered  in 
any  house  without  the  consent  of  the  owner ;  nor  in  time  of  war, 
but  in  a  manner  to  be  prescribed  by.  law."  This  is  the  third 
amendment  of  the  federal  constitution  ;  and  nearly  the  same  lan- 
guage is  used  in  the  Ohio  bill  of  rights.  It  scarcely  needs  com- 
ment. By  the  common  law,  a  man's  house  is  his  castle,  and  is 
privileged  from  all  civil  intrusion.  This  provision  is  designed  to 
protect  it,  in  like  manner,  against  military  intrusion.  2.  Our  State 
constitution  declares, "  that  as  standing  armies  in  time  of  peace 
are  dangerous  to  liberty,  they  shall  not  be  kept  up ;  and  the  mili- 
tary shall  be  kept  under  strict  subordination  to  the  civil  power." 
The  first  part  of  this  provision,  relating  to  standing  armies  of  the 
State,  is  of  course  superfluous.     It  may  have  been  well  enough  to 

How.  1.  Signing  a  paper  in  the  hands  of  a  municipal  officer,  promising  to  serve  for 
three  years,  or  during  the  war,  in  the  service  of  the  United  Statts,  does  not  constitute 
a  man  a  soldier,  so  as  to  subject  him  to  martial  law.     Tyler  v.  Pomeroy,  8  Allen,  480. 
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declare  the  subordination  of  the  military  to  the  civil  power,  for 
without  it  there  can  be  no  civil  liberty ;  but  it  would  doubtless 
have  resulted  from  the  general  principles  of  free  government, 
without  any  express  declaration.  3.  There  is  another  provision 
of  the  State  constitution,  prohibiting  the  infliction  of  corporal 
punishment  under  the  military  law,  upon  citizens  in  their  civil 
capacity.  But  this  belongs  more  properly  to  the  department  of 
criminal  law. 

§  62.  Power  of  EzolaBive  LegiBlatlon.  (a)  The  words  are,  ^to 
exercise  exclusive  legislation  in  all  cases  whatsoever  over  such  dis- 
trict, not  exceeding  ten  miles  square,  as  may  by  cession  of  partic- 
ular States,  and  the  acceptance  of  Congress,  become  the  Beat  of 
government  of  the  United  States  ;  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  legislature  of  the 
State,  in  which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dockyards,  and  other  needful  buildings.^'  This 
power  is  given  in  the  strongest  language.  It  is  "exclusive*'  of  the 
Stat<3s,  and  embraces  "  all  cases  whatsoever,"  civil  and  criminaL 
The  "  places"  must  be  acquired  with  the  consent  of  tlie  States  in 
which  they  arc  situated,  and  must  be  for  one  of  the  five  objects 
specified,  or  for  other  needful  buildings.  Thus  limited,  it  would 
seem  as  if  there  could  be  no  cause  for  apprehension.  Yet  the 
clause  at  first  met  with  strong  opposition  as  one  peculiarly  dan- 
gerous. It  was  feared  that  these  "places"  might  be  converted,  by 
this  "exclusive"  authority,  into  the  strongholds  of  tyranny.  This 
alarm,  however,  has  been  long  since  quieted  ;  and  the  propriety  of 
the  provision,  when  calmly  considered,  is  too  manifest  to  admit 
of  question.  Without  it,  how  could  the  federal  government  pro- 
tect itself  from  insult,  or  its  property  from  depredation?  Would 
it  not  be  dependent  upon  the  States  even  for  a  habitation  and 
shelter  ?  When  Coufrress  was  sitting  in  Philadelphia,  being  in- 
sulted by  a  body  of  mutineers,  application  was  made  to  the  State 
authorities  for  protection  ;  but  it  was  so  timidly  received,  and  so 
tardily  acted  upon,  that  Congress  indignantly  removed  to  Prince- 
ton. This  instance  strongly  illustrates  the  expediency  of  the  pro- 
vision. Con^cress  can  now  take  care  of  itself,  its  archives,  and  its 
other  possessions,  without  being  a  suppliant  to  the  States.  The 
District  of  Columbia,  ten  miles  square,  selected  by  Washington, 
and  ceded  by  Virginia  and  Maryland,  is  under  the  exclusive  juris- 
diction of  the  federal  government.  Its  inhabitants  do  not  belong 
to  any  State,  and  arc  not  represented.  It  has  been  supposed  that 
Congress  miiiht  give  them  a  local  legislature,  were  it  deemed 
expedient ;  but  as  yet  their  laws  have  been  made  directly  by  Con- 
gress. These  laws  may  be  extended,  if  there  be  occasion,  through- 
out the  Union  ;  for  Congress,  when  legislating  for  tliese  places  of 
exclusive  jurisdiction,  still  preserves  its  character  as  a  national 

(a)  See  1  Kent,  Com.   429  ;   2  St/)ry,  Const   eh.   xxili. ;  CobeiiB  v.  Viiginia,  6 
Wheaton,  424 ;  Loughborough  t;.  Blake,  5  Wheaton,  822. 
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legislature.  But  it  has  been  decided,  that  when  this  is  intended, 
the  intention  must  be  expressed ;  otherwise,  their  operation  will 
be  confined  to  the  particular  district. 

§  63.  Power  as  to  State  Acts  and  Records,  (a)  The  words  are, 
*'  full  faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State.  And 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof."  This  is  a  very  important  provision.  Before  the  adop- 
tion of  the  constitution,  the  States  were  in  many  respects  foreign 
to  each  other.  And  it  is  a  general  rule,  that  the  laws,  acts,  and 
records  of  one  nation  are  not  judicially  recognized  in  another, 
without  the  same  proof  as  any  other  facts;  and  even  when  proved, 

(a)  See  M^ad.  Pap.  1448,  1480  ;  2  Story,  Const  ch.  xxix.  In  Mills  v.  Duryee,  7 
Cranch,  481,  an  action  of  debt  was  brought  in  the  District  of  Columbia,  upon  a  judg- 
ment  rendereil  in  New  York,  and  the  plea  was  nil  debet.  At  common  law,  this  would 
have  been  good.  The  question  was,  whether  it  was  good  under  the  provisions  above 
mentioned  ?  The  court  held  that  it  was  not.  The  intention  of  the  act  of  Congress 
was  to  give  a  judgment  rendered  in  New  York  precisely  the  same  effect,  when  authen- 
ticated, in  the  District  of  Columbia,  as  it  would  have  in  New  York.  Now,  had  this 
acttoD  been  brought  in  New  York,  nul  tiel  record,  and  not  nil  debet,  would  have  been  the 
proper  plea.  Nul  tiel  record  is,  therefore,  the  proper  ]>lea  here.  The  judgment  is  just 
as  conclusive  between  the  parties  here,  as  it  would  be  there ;  and  conseriuently  the 
only  question  is,  as  to  the  existence  of  the  reconl.  The  mode  of  proof  prescribed  by 
the  act,  is  of  as  high  a  nature  as  inspection,  and  mn  as  well  be  resorted  to  by  the 
conrt.  Nul  tiel  record  is,  therefore,  the  only  proper  plea.  Were  judgments  in  State 
courts  to  be  taken  only  as  primd  /ade  evidence  in  other  States,  the  provision  in  the 
constitution  would  be  utterly  nugitory.  The  common  law  would  give  them  precisely 
the  same  effect.  Nor  can  it  be  objected,  that  the  courts  of  the  States  cannot  issue 
execution  ;  for  the  same  objection  would  apply  to  other  courts  of  the  same  State. 
Yet  it  was  never  ddubted  that  nul  tiel  record  was  the  proper  plcii  in  such  cases.  In 
Hampton  V.  McConiiell,  3  Wheaton,  234,  debt  was  brought  in  South  Carolina  upon  a 
judgment  rendered  in  New  York,  and  nil  debet  was  pleaded.  Tlie  decision  was  the 
sanoe  as  in  the  preceding  case,  the  effect  of  which  the  court  declared  to  b(%  **  that  the 
Judgment  of  a  State  court  should  have  the  same  credit,  validity,  and  effect  in  every 
other  court  in  the  United  Suites,  which  it  had  in  the  State  whore  it  was  ]>ronounced  ; 
and  that  whatever  pleas  would  be  good  to  a  suit  thereon  in  such  State,  and  none 
others,  could  be  pleaded  in  any  other  court  in  the  United  States."  In  Mayhew  v, 
Thatcher,  6  Wheaton,  129,  debt  was  brought  in  I/onisiana,  upon  a  judgment  rendered 
in  Massachusetts,  where  the  original  suit  was  commenced  in  rern,  by  a  process  of 
foreign  attachment  The  defendant,  however,  sul>sequcntly  appenre<l,  and  made 
defence  ;  and  the  court  seemed  to  imply  tliat  witliont  such  apf>enrance,  or  other  evi- 
dence of  personal  notice,  the  jiulgrnent  would  not  be  conclusive.  The  plea  in  this 
action  on  the  judgment  was  nil  dtioet,  and  on  demurrer  this  plea  was  set  aside,  in  con- 
formity with  the  preceding  decision.  But,  as  l>efore  observed,  the  court  intimate  that 
nil  debet  would  have  l)een  a  goenl  plea,  where  the  judgment  debtor  had  no  notice  of  the 
original  suit.  The  reason  is,  that,  in  such  cavso,  the  existence  of  the  judgment  is  not 
conclusive  evidence  of  indebtedness,  and  ought  not  to  be  the  only  fact  put  in  issue. 
ProceedinijS  in  attachment  in  a  State  court  must  be  allowed  everywhere  in  the 
United  States  the  same  force  and  effect  they  would  have  had  in  the  State  wlierc  they 
were  instituted  ;  and  if  they  would  have  been  sustained  there,  they  are  binding  in 
respect  to  that  property  in  any  other  State  u\  the  Union  in  which  the  title  to  that 

grooerty  is  drawn  in  question.  Green  v.  Van  B-iskirk,  7  Wall.  139.  In  Shunimay  «. 
tillman,  4  Cowen,  292,  it  was  held  that  nul  tiel  record  is  not  in  all  cases  the  necessary 
plea.  The  true  doctrine  is,  that  any  special  plea  may  be  pleaded,  which  would  be 
good  to  avoid  a  judgment  in  the  State  where  it  was  )>ronounced.  This  is  no  more 
than  following  out  uie  principle  first  settled,  that  a  judgment  of  any  State  has  now 
the  same  force  and  effect  in  every  other  State  as  it  has  in  the  State  where  it  was  ren- 
dered. This  doctrine  is  adopted  by  our  own  court  in  Spencer  «.  Brock  way,  1  Oliio, 
259  ;  and  by  that  of  New  Hampshire,  in  Thurber  v.  Blackbourn,  1  New  Hanip.  242. 
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the  effect  to  be  given  to  them  is  purely  a  matter  of  comity.  Bui 
one  of  the  objects  of  federal  government  was  ^^  to  form  a  more 
perfect  union ; "  and  the  design  of  this  provision,  among  manji 
others,  was  to  effect  that  object.  Two  points  are  suggested  foi 
consideration :  the  froof  and  the  effect  of  the  public  acts,  records 
and  judicial  proceedings  of  the  States.  1.  The  proof.  By  the 
acts  of  1790  and  1804,  this  is  regulated  as  follows :  Legislative 
acts  are  authenticated  by  the  great  seal  of  the  State,  and  the  cer 
tificate  of  the  secretary.  Judicial  records  are  authenticated  by  the 
attestation  of  the  clerk,  the  seal  of  the  court,  and  the  certificate  oi 
the  presiding  judge,  that  the  attestation  is  in  due  form,  (a)  All 
other  office  records  are  authenticated  by  the  attestation  of  the 
keeper  thereof,  with  his  official  seal,  if  he  have  one ;  and  the  cer 
tificate  of  the  presiding  judge  of  the  county  court,  or  the  govemoi 
or  secretary  of  state, that  the  attestation  is  in  due  form;  which  cer- 
tificate, if  given  by  a  judge,  must  be  accompanied  by  the  certifi- 
cate of  the  clerk,  under  the  seal  of  the  court,  that  such  judge  it 
duly  commissioned  and  qualified  ;  otherwise  it  must  be  under  the 
great  seal  of  the  St^te.  2.  The  effect.  When  State  acts  and  rec- 
ords have  been  thus  proved,  the  constitution  declares  that  "  full 
faith  and  credit  shall  be  given  to  them ; "  but  leaves  it  to  Con- 
gress to  declare  their  "effect."  And  by  the  acts  before  referred  to. 
Congress  has  declared  that  they  shall  have  in  every  State  and  ter 
ritory  of  the  Union  the  same  faith,  credit,  force,  and  effect  as  they 
have  by  law  or  usage  in  the  State  or  territory  from  which  they 
are  taken.  The  result  is,  that,  so  far  as  these  matters  are  con« 
cemed,  the  States  have  ceased  to  be  foreign  with  -respect  to  each 
other.  This  provision,  however,  as  I  have  heretofore  remarked, 
is  to  be  taken  with  the  qualification,  that  the  laws  of  one  State  are 
not  binding  in  another,  unless  made  so  by  the  latter.  And  in  this 
connection  it  may  also  be  observed,  that,  by  the  34th  section  of 
the  judiciary  act  of  1789,  the  laws  of  the  several  States  are  made 
the  rules  of  decision,  in  trials  at  common  law  in  the  courts  of  the 
United  States,  except  where  provision  is  otherwise  made.  The 
effect  of  this  provision  is,  not  only  to  supply  any  possible  omission 
in  the  legislation  of  Congress,  but  to  secure  uniformity  in  the  law 
as  administered  in  each  State  by  the  State  and  federal  courts. 
The  construction  given  by  the  latter  courts  to  this  provision  is, 
that  it  applies  to  State  laws  strictly  local :  that  is,  to  the  positive 
statutes  of  a  State,  and  the  construction  thereof,  adopted  by  the 
State  tribunals,  and  to  rights  and  titles  to  things  having  a  perma- 
nent locality ;  and  not  to  contracts  or  other  matters  of  a  commer- 
cial nature.  (6)     But  the  practical  importance  of  the  provisions 

(a)  The  certificate  must  show  thnt  the  person  certifying  is  the  presiding  Judge  ol 
the  court  that  rendered  the  decision.  Lothropv.  Blake,  3  Harr,  495  ;  Catlin  v.  Under- 
hill,  4  McF^an,  199. 

(h)  Polk's  Lessee  v.  Wendell,  2  Cranch,  87  ;  Shipp  v.  Miller,  2  Wheaton,  816 ; 
Oanlner  v,  Collins,  2  Peters,  58 ;  Swift  v.  Tyson,  16  Peters,  1.  See  anU^  p.  126,note^ 
and  cases  cited. 
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under  consideration  is  perhaps  most  strikingly  illustrated  with 
respect  to  judgments ;  for,  as  a  general  rule,  a  judgment  rendered 
in  any  State  or  territory  of  the  Union  now,  has  the  same  conclusive 
effect  throughout  the  Union,  as  it  has  in  the  jurisdiction  where  it 
is  rendered.  The  only  exception  is,  where  tJie  proceeding  was  in 
rem^  as  in  the  case  of  attachment,  and  the  defendant  had  no  per- 
sonal notice  of  the  suit.  Then,  and  then  only,  is  he  permitted  to 
inquire  into  the  merits  of  the  original  judgment,  (a)  It  is  not, 
however,  to  be  understood  that  execution  can  be  issued  in  one 
State  upon  a  judgment  rendered  in  another ;  but  only  that  such 
judgment  is  conclusive  evidence  of  a  debt,  upon  which  a  new 
judgment  may  be  recovered. 

§  64.  Power  as  to  Fngltives  from  Justice.  (6)  The  words  are, 
^a  person  charged  in  any  State  with  treason,  felony,  or  other 

(a)  1  Kent,  Com.  260  ;  Mayhew  v,  Thatcher,  6  Wheaton,  129  ;  Starbuck  v.  Murray, 
S  Wendell,  148  <{  Wood  v.  Stanl)erry,  21  Ohio  State,  142  ;  Pennoyer  v.  Neff,  95  U.  S. 
714  ;  Pana  v.  Bowler,  107  U.  S.  529.     So  a  divorce  obtained  by  a  husband  without 

Snonal  service  does  not  bar  the  wife  from  applying  to  establiah  her  right  as  widow, 
icely  V.  CUyton,  110  U.  S.  701 V;  Story's  Confl.  Laws,  §  1807-12. 
{b)  Mad.  Pap.  1447  ;  2  Story,  Const  eh.  xv.  ;  The  People  v.  Schenek,  2  Johns.  479  ; 
Commonwealth  v.  Deaoon,  2  Wheeler's  C.  C.  1  ;  Prigg  v.  Commonwealth  of  Pennsyl- 
vania, 16  Peters,  539  ;  Smith's  Case,  6  Law  Reporter,  57.  It  wiU  be  seen  from  the 
text,  that  the  power  to  legislate  on  the  subject  of  fugitives  from  justice,  has  not  been 
oondtlered  as  residing  exclusively  in  Congress.  And  in  fact,  were  it  not  for  long 
aoqniescence,  there  would  be  good  reason  to  doubt  whether  Congress  has  any  power 
at  all  in  the  premises.  The  fourth  article  of  the  constitution,  m  which  this  clauae 
oecars,  is  of  a  very  peculiar  character.  It  consists  chiefly  of  declarations  in  the  nature 
of  compacts  between  the  States,  by  which  they  are  ])recluded  from  treating  each  other 
as  foreign  nations.  The  first  relates  to  State  acts  and  records  ;  the  second  to  citizen- 
ship in  the  different  States ;  the  third  to  fugitives  from  justice  ;  the  fourth  to  fugitive 
slaves ;  the  fifth  to  the  admission  of  new  States  ;  and  the  sixth  to  the  protection  of  the 
States/  With  respect  to  two  of  these  six  subjects,  namely,  State  acts  and  records,  and 
the  admission  of  new  States,  power  to  legislate  is  conferred  upon  Congress  in  express 
woixls,  while,  with  respect  to  the  other  four,  there  is  no  express  grant  of  power.  If, 
then,  we  apply  the  common  principles  of  interpretation  to  this  article,  we  must  con- 
clude that  it  was  intended  to  withnold  from  Congress  the  power  of  legislation  in  these 
foar  cases,  and  leave  it  to  the  respective  States.  Else,  why  express  it  in  two  cases, 
and  omit  it  in  the  other  four  T  The  constitution  was  framed  with  too  much  care  to 
admit  the  supposition  that  this  was  not  designedly  done  ;  and  if  designedly  done,  then 
the  act  of  Con^^ress  above  referred  to  is  a  nullity.  Yet,  according  to  the  case  of  Prigg 
V,  Pennsylvania,  16  Peters,  539,  precisely  the  reverse  is  true,  and  the  States  have  no 
power  to  legislate  on  this  subject  See  Moore  v.  State  of  Illinois,  14  How.  IS  ;  In  re 
Kirk,  1  Parker,  Crim.  Cas.  67. 

Another  Question  of  great  importance  arises  under  this  clause.  When  the  demand 
has  been  maae  upon  the  executive  of  a  State,  to  deliver  up  a  fugitive,  has  such  execn- 
tire  any  discretion  in  the  matter  T  Can  the  question  of  guilt  or  innocence  be  inquired 
into,  ia  older  to  determine  whether  to  deliver  up  or  not  T  In  other  words,  can  such 
executive  refuse  to  comply  with  the  demand  ?  As  a  matter  of  fact,  such  refusal  has 
been  given  in  more  instances  than  one.  But  the  language  of  the  constitution  is 
strictly  imperative  ;  the  act  to  be  done  is  purely  a  ministerial,  and  not  a  iudicial  act ; 
and  it  would  seem  that  the  spirit  as  well  as  the  letter  of  the  clause  would  be  violated 
bgr  exernsing  a  discretion.  This  is  done  with  respect  to  fugitives  fi-om  foreign  nations  ; 
but  the  very  object  of  this  provision  was  to  prevent  the  States  from  treating  each  other 
as  foreign  in  this  respect  See  1  Am.  Jnnst,  297  ;  22  id.  830  ;  Commonwealth  v,  Dea- 
ooo,  10  8.  &  R.  125  ;  Johnston  v.  Riley,  13  Geo.  97.  For  the  Vimnia  and  Geoi*gia 
eontroversies,  see  W.  H.  Seward's  Works,  vol.  2,  pp.  449-546.  See  the  Statutes  of 
State  of  Ohio,  §§  95-97  and  7156-8.  The  supreme  court  of  the  United  States  has 
recently  held  that  the  executive  of  a  State  cannot,  through  the  judiciary,  or  any  other 
depaitment  of  the  general  government,  be  compelled  to  deliver  up  a  fugitive  from 
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crime,  who  shall  flee  from  justice,  and  be  found  in  another  StatOi 
shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  ficd,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime."  This  is  another  instance  in  whi(£ 
the  States  have  ceased  to  be  foreign  with  respect  to  each  other. 
When  a  criminal  offender  escapes  to  a  foreign  country,  it  is 
purely  a  question  of  comity,  whether  he  shall  be  surrendered  up 
on  being  demanded  for  punishment ;  there  being  no  positive  obli- 
gation so  to  do,  which  is  capable  of  being  enforced.  But  if  the 
States  had  been  left  in  this  relation  to  each  other,  where  escape 
from  one  to  the  other  is  so  easy,  criminal  justice  would  have  been 
to  a  considerable  extent  defeated ;  for  punishment  can  only  be 
administered  within  the  jurisdiction  where  the  offence  is  com- 
mitted. Hence  the  strong  motive  for  the  provision  in  question, 
which  takes  from  the  States  the  power  of  refusing  to  deliver  up 
offenders,  when  properly  required  so  to  do.  By  the  act  of  1798, 
Congress  has  pointed  out  the  manner  in  which  the  demand  and 
surrender  must  be  made;  an  indictment  must  be  found,  or  an 
affidavit  made,  in  the  State  wliere  the  offence  was  committed, 
which  must  be  certified  as  authentic  by  the  executive  thereof. 
This  must  be  accompanied  by  a  formal  demand  upon  the  execu- 
tive of  the  State  to  which  the  offender  has  ffed ;  who  is  thereupon 
required  to  cause  the  arrest  of  the  offender,  and  his  surrender  ta 
the  agent  of  the  executive  making  the  demand,  if  he  appear 
within  six  months.  The  proceeding  is  to  be  at  the  costs  of  the 
State  demanding,  and  any  person  resisting  is  liable  to  fine  and 
imprisonment.  It  will  be  seen  at  once  that  these  provisions, 
strictly  construed,  must  often  be  inadequate  to  their  object.  If 
the  arrest  cannot  be  made  until  these  preliminaries  are  complied 
with,  a  fugitive  may  easily  fly  beyond  the  Union.  This  considera- 
tion has  induced  courts  to  look  to  the  spirit  rather  than  the  letter; 
and  to  hold  that  a  fugitive  may  be  arrested  on  probable  evidence, 
and  detained  for  a  reasonable  time,  to  admit  of  the  proper  demand 
being  made.  And  in  Ohio,  a  statute  has  been  enacted  for  this 
express  purpose.  This  authorizes  justices  of  the  peace  to  hold 
examinations,  and  upon  what  they  deem  sufficient  proof,  either  to 
commit  the  accused  for  a  reasonable  time,  or  deliver  him  up  at 
once  to  the  proper  officer  for  removal. 

§  65.  Power  aa  to  Slaves,  (a)  We  have  already  seen  that  liberty 
is  the  natural  right  of  every  human  being.     It  also  forms  one  (n 

justice  on  the  demand  of  the  executive  of  another  State,  thus  settling  the  qneitkn 
discussed  in  this  note.  Kentu(;ky  v.  Dennison,  24  How.  66  ;  Work  v.  Corrington,  S4 
Ohio  State,  64. 

•{  For  the  gradual  enlargement  of  the  scope  of  our  extradition  treaties,  aee  articla  bj 
Edwin  F.  Conely  of  Detroit,  The  New  British-American  Extradition  Trnty^  18  Am. 
Law  Review,  961.| 

{a)  One  of  the  first  acts  of  the  first  continental  congress  was  an  agreement  not  to 
participate  in  the  slave  tnulc.  1  Pitkin's  Hist.  289.  The  original  draft  of  the  DfcU- 
ratiim  of  Independence  contained  a  clause  severely  reprobating  slavery,  which  ini 
8tri<;kun  out  at  the  request  of  South  Carolina  and  Georgia.  Mad.  Pap.  18,  24.  In  the 
debate  on  the  articles  of  confederation,  when  the  proposition  was  to  fix  the  qnotat  of 
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the  fundamental  conditions  of  our  social  compact.  In  our  various 
declarations  of  rights  it  is  asserted  to  be  the  natural,  inherent,  and 

taxation  according  to  population,  a  motion  to  limit  it  to  the  white  population  was  lost 
by  a  TOte  of  6  to  7  —  ia.  27-32.  The  articles  of  confederation  finally  made  the  valua- 
tion of  land  the  measure  of  contribution.  But  this  being  found  inconvenient,  Congress, 
in  1788,  recommended  an  amendment,  adopting  the  ratio  of  population,  with  the  slave 
compromise  of  three-fifths.  1  Story,  Const.  §  641  ;  Mad.  Par>.  523,  842.  This  amend- 
ment was  never  made,  though  agreed  to  by  eleven  States,  out  the  same  compromise 
was  adopted  by  the  framers  of  the  constitution.  The  first  vote  was  9  to  2.  Mad.  Pap. 
843.  A  subsequent  pro|)osition  to  exclude  slaves  from  the  ratio  of  representation 
was  lost  by  a^vote  of  1  to  10  —  id.  1261-6.  On  the  general  subject,  see  2  Rent,  Com. 
251-8  ;  1  Black.  Com.  418-25  ;  Wheeler  on  Slavery  ;  Hurd  on  Habeas  Corpus  ;  Hurd 
on  the  Law  of  Freedom  and  Bondaf;e  ;  Cobb  on  Slavery. 

I  understand  the  basis  of  Amencan  slavery  to  be  this  :  It  is  purely  and  exclusively 
a  State  institution,  depending  solely  upon  State  legislation,  and  with  which,  while  con- 
fined within  the  State  where  it  is  enacted  to  exis^  neither  the  federal  nor  any  otber 
State  government  has  any  power  to  interfere  in  any  manner  whatsoever.  When,  there- 
fore, a  |ier8on  who  is  enacted  to  be  a  slave  in  one  State,  is  found  in  another  which  did 
not  inflict  this  doom,  his  rights  are  to  be  determined  by  the  law  of  the  latter^;  with 
the  single  exception  of  being  a  fugitive,  under  the  clause  in  the  federal  constitution. 
Anderson  o,  Poindexter,  6  Ohio  State,  622.  And  it  is  an  established  doctrine  in  the 
slaveholding  States,  that  if  a  slave  under  their  law,  has  once  become  enfranchised 
elsewhere,  and  is  brought  back,  such  person  cannot  again  be  reduced  to  slavery. 
David  9.  Porter,  4  Har.  &  McHen.  418  ;  Spencer  v,  Dennis,  8  Gill,  321  ;  Griffith  «. 
Fanny,  Gilmer  (Va.),  143  ;  Foster  i;.  Foster,  10  Grattan,  485  ;  Rankin  v.  Lydia,  2  A.  K. 
Marsh.  470  ;  Mercer  v.  Oilman,  11  B.  Monr.  210  ;  Blackmore  v.  Phill,  7  Yerg.  458 ; 
Commonwealth  v.  Pleasant,  10  Leigh,  697  ;  Betty  v.  Horton,  5  id.  615 ;  Hunter  «. 
Fulcher,  1  id.  172  ;  JulU  v.  McKinney,  3  Mo.  270  ;  Rachel  v.  Walker,  4  id.  350; 
Charlotte  v.  Choteau,  21  id.  597  ;  Marie  lx>ui8e  v.  Marot,  9  l/ouis.  473  ;  Smith  9, 
Smith,  13  id.  441  ;  Lunsford  v.  Coquilloiif  1 4  Martin,  403  ;  Josephine  v.  Poultney,  1  La. 
An.  829  ;  Eugenia  v,  Preval,  2  id.  180  ;  Arsenn  v.  Pigneguy,  2  id.  621.  But  see  Scott 
V.  Emerson,  15  Mo.  576  ;  Calvert  v.  Steamboat  Timoleon,  id.  597  ;  Sylvia  v,  Kirby,  17 
id.  484  ;  Strader  v.  Graham,  10  How.  93,  94  ;  Scott  v,  Sanford,  19  id.  393.  The  fed- 
eral constitution  does  not  regard  slaves  as  propcrtij,  but  merely  as  **pere<ms  Jteld  to  eerviet 
er  labor;"  and  when  they  escape  into  another  State,  not  regarding  them  as  property, 
—  they  are  there  simply  fugitive  persons. 

Congress,  on  the  first  of  February,  1865,  recommended  the  adoption  of  the  follow- 
ing amendment  to  the  constitutioi^ : 

Art  IS,  sect  1  :  "  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  anv  place  subject  to  th^ir  jurisdiction. 

Sect  2.  "Congress  shall  have  power  to  enforce  this  article  by  appropriate  legisla- 


tion." 


This  amendment  having  been  ratified  by  the  requisite  number  of  States,  Congress 
passed,  on  the  9th  of  April,  1866,  an  act  to  protect  all  persons  in  the  United  States  in 
their  civil  rights,  and  furnish  the  means  of  tneir  vindication.  This  act  declares  all  per- 
sons bom  in  the  United  States,  and  not  subjects  of  any  foreign  power,  except  Indians 
not  taxed,  citizens  of  the  United  States  ;  and  fui-ther  declares  that  all  citizens  of  the 
United  States  shall  have  the  same  rights  in  every  State  and  territory  in  the  United 
States  to  make  and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit, 
parchase,  lease,  sell,  hold,  and  convey  real  and  personal  property,  and  have  the  benefit 
of  all  laws  for  the  security  of  persons  and  property  equally,  and  that  all  such  citizens 
shall  be  subject  to  like  punishments,  pains,  and  penalties,  and  none  other,  —  any  law, 
statute,  ordinance,  retaliation,  or  custom,  to  the  contrary  notwithstanding. 

Any  ^rson  depriving  any  person  of  any  of  the  rights  secured  by  this  act,  or  sub- 
jecting bim  to  any  different  punishment  ou  account  of  his  having  been  held  in  a  con- 
dition of  slavery  or  involuntary  servitude,  except  as  a  punishment  for  crime,  or  by 
reason  of  his  color  or  race,  than  is  prescribed  for  the  punishment  of  white  persons,  is 
declared  gnilty  of  a  misdemeanor,  and  liable  to  be  punished  by  a  fine  not  exceeding 
ooe  thousand  dollars,  or  imprisonment  not  exceeding  one  year,  or  both,  at  the  dis- 
cretion of  the  court 

Jurisdiction  is  given  to  the  United  States  courts  of  all  cases,  civil  or  criminal, 
aflectin^  persons  who  are  denied,  or  cannot  enforce,  in  the  courts  or  judicial  tribunals 
of  the  State  or  locality  where  they  may  be,  any  of  the  rights  secured  to  them  by  the 
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unalienable  right  of  all  men  without  exception.  Hence  it  follows, 
that  slavery  can  be  justiiicd  upon  no  principle  but  that  of  uncon- 
trollable necessity.  If,  therefore,  it  had  not  been  deeply  rooted  in 
this  country  at  the  time  of  framing  the  federal  constitution,  there 
is  no  doubt  that  it  would  have  been  absolutely  and  for  ever  prohib- 
ited in  the  strongest  language.  But  at  this  epoch,  a  traffic  in 
African  slaves,  as  lucrative  as  it  was  inhuman,  was  carried  on  .by 
all  civilized  nations.  Efforts  had  been  repeatedly  made  by  the 
colonies  to  prevent  their  introduction  here,  but  they  were  univer- 
sally frustrated  by  the  British  king.  The  consequence  was,  that 
before  our  independence,  the  labor  of  several  of  the  colonics  was 
chiefly  performed  by  slaves,  who  constituted  a  considerable  portion 
of  the  property  of  their  owners  ;  and  the  number  continued  to  in- 
crease up  to  the  moment  of  framing  the  constitution.  To  abolish 
slavery,  therefore,  by  this  instrument  was  out  of  the  question. 
Upon  such  a  condition,  the  Union  could  not  have  been  formed. 
On  the  contrary,  its  toleration,  so  far  as  the  federal  government 
was  concerned,  was  a  matter  of  absolute  necessity.  And  in  (his  i 
connection  I  shall  refer  to  all  the  provisions  whicli  bear  upon  the 
subject;  first  remarking  that  the  word  slaves  is  not  used,  nor  their 
color  referred  to,  in  the  federal  constitution. 

Importation  of  Slaves,  (a)  ^'  The  migration  or  importation  of 
such  persons  as  any  of  the  States  now  existing  shall  think  proper     1 

fint  section  of  this  act ;  and  \i'lien  any  such  cause  shall  be  pending  in  any  State  eoait 
against  nny  such  person,  the  defendant  shall  have  the  right  to  remove  it  for  trial  to  tin 
proper  diiitrict  or  circuit  court,  in  the  manner  provided  in  the  habeas  corpus  act  of  188S^ 
ana  the  amtnidments  thereto.  Tbe  remedied  und  punishments  in  such  auits  shall  be 
in  confonnity  to  the  common  law,  as  modified  by  tne  statutes  of  the  State  wherein  the 
court  is  held,  so  far  as  they  are  not  inconsistent  with  the  constitution  and  laws  oC  the 
United  States. 

This  act  was  vetoed  by  President  Johnson,  and  passed  over  the  veto  on  the  6th  sad 
9th  of  April,  1866.  It  was  lield  couKtitutioual  in  a  well-considered  and  able  opinioi^ 
delivered  by  Justice  Swayne,  in  the  circuit  court  at  Louisville,  Ky.  United  Stetei  a 
Rho<les,  7  American  Law  liegister  (s.  s. ),  238. 

(a)  Hardly  a  question  in  the  convention  was  more  obstinotely  contested  than  thin 
The  delegates  from  North  Can)linu,  South  Carolina,  an<l  (reoi^a  positively  dechued 
that  these  States  would  not  consent  to  the  constitution,  if  the  im|>ortotion  of  slam 
was  prohibited.  Mad.  Pap.  13S8-96.  The  subject  was  referred  te  a  spejcial  coniBil- 
tee,  who  reported  a  compromise — id.  1415.  This  was  afterwards  modified  into  lli 
purescnt  shape  —  id.  1427-30.  And  see  Groves  v.  Slaughter,  16  Peters,  449  ;  U.  &  *. 
Tlie  Aniistad,  15  Peters,  518.  It  will  be  olisfr\'(!d  that  Congress  has  thus  far  eonfiaed 
its  legislation  to  the  foroi^  slave-trade,  which  is  now  totally  abolished,  an  far  ai  oar 
citi7.cns  are  cnncenied.  But  tlie  question  is  beginning  to  ba  debated,  whether  CSoa* 
gress  has  not  the  pow(>r  to  abolish  ttie  domestic  slave-trade  also.  Of  ooune,  I  apeak 
only  of  the  oxistent.e  of  the  i>ower,  not  of  the  exitediency  of  exercising  it.  The  eiailM 
above  quoted  is  not  in  terms  contineil  to  importation  from  abroad.  On  the  coutiaiy^ 
the  plirasc,  ''  such  )>ersons  ns  any  of  the  States  now  existing  shall  think  proper  to 
admit,"  seems  rattier  to  look  to  im]H>rtation  into  the  diffeivnt  States,  than  into  the 
United  States  gem'mlly  ;  and  it  would  as  well  include  importation  into  one  State  frem 
anoth(T  State,  as  from  a  foreign  country.  And  mwM  Congress  hiis  power  **  to  rega* 
late  commerce  among  the  several  States,"  if  we  tike  these  two  provisions  together* 
and  regard  slaves  us  proi>f*rty,  the  conduKion  would  seem  to  be,  that  Congress  haa 

gjwer  to  regulate,  and  evfu  to  pn>hil)it,  the  sluve-tnide  Iwtween  the  different  States, 
ut  if  this  power  exists,  it  is  (U)nfme(i  to  traffic  between  the  States,  and  doee  not 
embrace  that  traflic  l>etwepn  man  and  man,  which  tiikes  \)\»w  wholly  within  one  State  ; 
because  such  traffic  is  neither  "  im[)ortation  into  any  of  tlie  States^*'  nor  " 
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to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the  jear 
one  thousand  eight  hundred  and  eight,  but  a  tax  or  duty  may  be 
imposed  upon  such  importation,  not  exceeding  ten  dollars  for  each 
person."  Here  was  a  recognition  in  1787  of  a  power  in  Congress 
to  prohibit  the  importation  of  slaves  after  1808,  and  to  discourage 
it  by  taxation  before  that  time ;  and  it  was  the  first  proirision  in 
any  country  which  looked  towards  the  abolition  of  the  slave-trade. 
By  the  acts  of  1794  and  1800,  Congress  did  all  that  this  provision 
would  allow,  by  prohibiting  citizens  or  residents  of  the  United 
States  from  all  concern  in  the  slave-trade,  except  direct  importation 
into  this  country.  And  no  sooner  was  the  constitutional  restraint 
removed  by  lapse  of  time,  than  importation  was  directly  prohibited, 
under  severe  penalties.  The  act  for  this  purpose  was  passed  in 
1807,  to  take  effect  from  the  first  day  of  the  year  1808.  Again, 
the  act  of  1819  authorized  armed  vessels  to  be  stationed  on  the 
coast  of  Africa  to  prevent  the  slave-trade  in  any  form  by  citizens 
or  residents.  And  finally,  the  act  of  1820  declares  participation  in 
this  trade  to  be  piracy,  and  punishable  with  death.  Thus  the 
pledge  implied  in  the  reservation  of  this  future  power,  the  immedi* 
ate  exercise  of  which  was  opposed  by  too  many  interests,  has  l>een 
abundantly  redeemed ;  and  the  nations  of  Europe,  in  prohibiting 
this  trade,  have  but  followed  our  example. 

Representation  of  Slaves.  I  have  already  described  the  com- 
promise between  the  slaveholding  and  non-slaveholding  States,  by 
which  the  apportionment  of  representatives  and  direct  taxes  is 
^determined  by  adding  to  the  whole  number  of  free  persons, 
including  those  bound  to  service  for  a  term  of  yeai*s,  and  exclud- 
ing Indians  not  taxed^  three-fifths  of  all  other  persons." 

Fugitive  Slaves,  (a)  The  words  are, "  No  person  held  to  service 
or  labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 

among  the  sererAl  States."  It  follows,  also,  that  if  Congress  has  the  power  in  questioo, 
it  is  withdrawn  from  the  States,  beins,  as  we  have  Iwfore  seen,  an  exclusive  and  not  a 
eooeorrent  power.  Public  opinion,  however,  is  very  much  divided  upon  this  whole 
iMitter.  It  may  be  wcU  to  remark,  that  the  constitution  elsewhere  dindures  that  no 
amendment  made  prior  to  the  year  1808  shall  in  any  manner  affect  the  provision  re- 
latinff  to  the  importation  of  slaves,  or  that  relating  to  their  representation.  But  this 
period  baring  long  since  terminated,  there  is  no  longer  any  express  com[iact  for  the 
oontinoance  of  slavery.  This  act  does  not  extend  to  the  trial  of  a  white  {lerson  for 
the  murder  of  a  negro,  in  which  negroes  are  witnesses,  though  tlie  laws  of  the  State 
do  not  allow  the  testimony  of  negroes  to  be  taken  against  whites.  Blyew  v.  U.  S.,  18 
Wall.  581. 

(a)  Mad.  Pap.  1456,  1589 ;  Case  of  Aves,  18  Pick.  198 ;  Commonwealth  v.  Taylor, 
S  Meicalf,  72  ;  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters,  539  ;  Jones  v.  Van 
Zandt,  1  West.  Law  Jour.  2,  56 ;  a.  c.  5  How.  225.  The  act  of  Congress  mentioned 
in  the  text  has  been  acquiesced  in  so  long  that  it  may  now  be  thought  too  late  to 
qnettioa  its  validity.  But  were  the  question  new,  there  would  be  the  same  reason  for 
folding  that  Congress  has  no  power  to  legislate  concerning  fugitive  slaves,  as  has 
befisTB  been  stated  with  respect  to  fugitives  from  justice :  there  l)eing  not  only  no 
azpresB  grant  of  such  power,  but  a  strong  implication  to  the  contrary.  And  so  the 
Statea  are  beginning  to  consider  and  treat  the  matter,  by  taking  it  into  their  own 
banda.  In  several  of  them,  provision  is  already  made  for  a  trial  by  jury,  before  the 
alave  is  delivered  up ;  and  who  does  not  feel  that  where  lil)erty  is  the  question  at 
isaoe,  something  more  than  summary  proceedings  before  a  magistrate  Khould  be  pro- 
vided f    Yet  according  to  the  case  of  Prigg  v.  Commonwealth  of  Pennsylvania,  16 
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shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of 
the  party  to  whom  such  service  or  labor  may  be  due."  By  the  act 
of  1793,  Congress  pointed  out  the  course  of  proceeding.  The 
owner  of  a  fugitive  slave  or  his  agent  is  authorized  to  arrest  him 
in  any  of  the  States,  and  take  him  before  a  federal  judge  or  State 
magistrate  ;  and,  upon  satisfactory  proof  of  his  title,  he  is  to  re- 
ceive from  the  judge  or  magistrate  a  certificate  thereof ,  which  is  a 
sufficient  warrant  for  removing  the  slave  back  to  the  State  from 
which  ho  fled  ;  and  there  is  a  penalty  of  five  hundred  dollars  for 
knowingly  harboring  the  slave  or  obstructing  his  removal,  (a) 
The  ordinance  of  1787,  framed  a  few  months  before  the  federal 
constitution,  with  the  wisest  forecast,  for  ever  prohibited  slavery 
in  the  North-western  territory.    "  There  shall  be  neither  slavery 

Peters,  639,  aU  State  Ipgislation  U|K)n  this  subject  is  nncoDstituticmal  and  void.  It 
will  be  observed  that  the  claiiM  now  under  consideration  includea  only  slavea  "«i- 
eaping  from  one  State  to  another."  If,  therefore,  a  master  voluntarily  brine,  aendt 
or  iicrmit  his  slave  to  go  into  a  non-slaveholdinc  State,  sucli  case  is  not  within  the 
clause,  there  being  no  i*sca|)c  ;  and  the  slave  is  thereby  held  to  be  set  free.  The  doc- 
trine therefore  now  is,  that  none  but  tliose  wlio  are  in  the  strictest  sense  fagittn 
slaves,  can  be  demanded  under  this  provision.  Another  serious  question  is,  whether 
Congress  has  ]>ower  to  abolish  slavery  in  the  District  of  Columbia.  The  i)ower  **to 
exercise  exclusive  legislation  in  all  cases  whatsoever,"  clearly  includes  this,  nnlea 
there  be  some  prohibition  of  it  elsewhere  ;  and  there  is  nowhere  any  express  pniihi- 
bition.  But  it  Ik  claimed  that  such  ]>rohibition  is  clearly  implied  from  all  the  provi- 
sions on  the  subject  of  slaves.  The  coun<o  of  argument  may  be  tliua  stated.  Tlie 
existence  of  slavery  was  one  of  the  chief  obstacles  to  the  formation  of  the  Unioo. 
Without  a  lilieral  compromise  of  conflicting  interests  and  opinions,  this  obstacle  oonld 
not  have  bc^en  oven^ome.  The  result  of  tliat  compromise  was  the  recognition  of 
slavery  by  the  exmstitution.  And  although  it  is  nowhere  said  that  Congress  shell 
not  interfere  with  it,  further  than  to  abolish  the  foreign  slave-trade,  yet  as  the  ssBi 
conflicting  interests  and  opinions  still  exist,  there  is  the  same  reason  for  conthmiqg 
the  compromise  that  there  was  for  making  it ;  and  therefore  the  spirit  if  not  the 
letter,  of  the  constitution  is  oppownl  to  any  inti-rference  with  domestic  slavery  hf 
Congress.  In  other  words,  the  faith  of  the  nation  is  tacitly  pledged  to  l(.*ave  the  snl^ 
ject  of  slavery  wholly  to  the  Statess  in  which  it  exists.  But,  on  the  other  hand,  it  il 
said  that  there  can  1h*  no  implication  against  human  liberty.  The  result  of  the  slavs 
compromise  is  to  be  found  in  the  constitution,  and  it  goes  no  further  than  the  words 
im]K)rt  Had  it  l»een  designed  to  prohibit  Congress  from  abolishing  slavery  in  the 
District  of  Columbia,  or  the  slave-trade  betwei'tn  the  States,  it  would  have  been  so 
expresscnl.  But  tliis  is  so  far  from  being  done,  that  there  is  an  implied  admission 
that  the  slave  compromise  itself  may  l>e  changed  after  1808,  by  declaring  that  H 
shall  not  be  done  before.  There  is,  then,  no  oth(;r  pledge  than  the  constitution  itself 
dcfmitely  cxpn'sseji.  It  seems  from  a  late  decision  that  the  supreme  court  does  not 
reganl  State  legislation  in  aid  of  the  claimant  as  unconstitutionaL  Moore  v.  Illinoii^ 
14  How.  13. 

{a)  This  act  of  1793  has  been  suspnde<l  by  the  act  of  1850,  which  diaiienses  en- 
tirely with  the  agency  of  State  officers,  and  adds  many  facilities  and  securities  for  ths 
reclaiming  of  fugitives.  0  St^it.  at  Large,  462  :  Jenkin's  Case,  2  Am.  Iaw  lUig.  144 ; 
Norris  v.  Newton,  5  McLean,  92  ;  Giltner  v.  Gorham,  4  McLean,  402  ;  Miller  v.  Me- 
Querry,  5  id.  469  ;  Weinier  v.  Sloane,  6  id.  259  ;  Sims's  Case,  7  Cushing,  285  ;  6  Opin- 
ions of  United  States  Attornev8-(feneral,  254  :  United  States  v.  Morris,  1  Curtisy  C.  C. 
28  :  Uniteil  States  v.  Stowell,'2  id.  153  ;  1  Blatchford,  635  ;  2  id.  559  ;  United  SUtss 
V.  Keed,  2  id.  435  ;  In  re  George  Kirk,  1  Parker,  Crim.  Cas.  67.  The  act  of  1850  has 
been  declared  un<;on.stitutional  in  Wisconsin.  In  re  Booth,  3  Wis.  1.  It  was  pio* 
nounced  constitutional  in  all  its  provisions  in  Ableman  v.  Booth,  21  How.  506.  Ab 
to  what  amounts  to  harboring  and  concealing  a  fugitive  slave  under  these  acta,  and 
what  is  Huflicient  notice  that  the  person  harbored  is  a  slave,  see  Jones  v.  Van  Zandt^ 
5  How.  225  ;  Kay  v.  Dounell,  4  McLean,  504. 
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nor  involuntary  servitude  in  tliis  State,  otherwise  tlian  for  the 
punishment  of  crimes  whereof  the  party  shall  have  beeu  duly 
convicted."  Tlie  constitution  of  Ohio  deckrea  :  "  There  shall  be 
no  slavery  iu  this  State  nor  involuntary  servitude  unless  for  the 
punishment  of  crime."  The  ordinance  also  contained  a  provision 
similar  to  that  before  described  respecting  fugitive  slaves.  Thus 
even  where  slavery  is  expressly  prohibited,  we  do  not  carry  the 
prohibition  so  far  as  in  England.  Tho  fetters  of  a  slave  do  not  in 
all  cases  fall  from  him,  the  moment  he  treads  upon  our  soil ;  but 
he  cannot  be  retained  here  iu  slavery,  (o)  When  Missouri  was 
about  to  be  admitted  into  the  Union,  an  att«mpt  was  made  to 
prohibit  slavery  there,  but  without  Buccese.  On  this  occasion,  it 
■was  strenuously  contended  that  Congress  had  not  the  power  to 
prescribe  such  a  condition  of  admission.  In  the  result,  however, 
the  power  seema  to  have  been  conceded ;  for  the  act  expressly 
prohibits  slavery  in  all  the  territory  west  of  the  Missiasippi,  and 
north  of  the  latitude  of  36°  30',  except  Missouri.  (6) 

(a)  With  reapect  to  the  right  of  tranait  with  sIstm,  th«  obligationi  of  comit;  do  Dot 
embrace  it.  Stor^,  Cnnfl.  Lsvh,  £96.  It  wia  AevitA  in  Fratice ;  13  Cnusea  Cel&bres, 
493.  Aha  in  England  :  Somera«tt's  Caw,  IxtRt's  Rep.  I  ;  20  Howvira  Sbttn  TrUls,  1  i 
Vorbes  v.  Cochrane,  2  Bam.  &  Crea.  Hi  ;  1  Black.  Com.  note,  iH  ;  The  Amwlie, 
1  ActoD,  210;  The  St  Louie,  2  Dodson,  210  ;  The  SlaveGracv.  2  HaggHrd,  84.  Aud  in 
thU  oonntry  :  People  v.  Lenimon,  5  SaTidford,  S81 ;  26  Barb.  270,  affirmed  20  K.  Y. 
B6S.  But  in  the  caae  of  SewHll'a  Slaven,  3  Am.  Juriat,  401,  tliere  waa  a  dictum,  utd  in 
Willard  V.  The  People,  4  ScoDinjon,  4fll.  a  decision  afUniiiiiR  it.  And  eee  in  this  con- 
nection, 2  West.  Law  Jour.  270  ;  Rankin D.  Lj'din,  2  A.  K,  Monhall,  467  i  14B.  Monr. 
S68  ;  Lonafonl  d,  Co(|uillon.  14  Martin,  401  ;  8  Louisiana,  475  ;  Thooios  e.  Generit, 
18  iiL  483  ;  Giahom  v.  Strodtr,  5  B.  Moor.  179  ;  Collina  v.  Amenco,  »  id.  5SS  ;  An- 
demon  v.  Poindexter.  6  Ohio  Sute,  622. 

(fr)  By  the  act  of  May  30,  1854,  organizing  the  territories  of  Kaaaas  and  Nebraska, 
thi*  reatriction,  known  as  the  Hiaaouri  compromise,  waa  repenlod.  The  power  of 
Gongrcn  to  fnune  a  government  for  ■  territory  liaa  lieen  ueually  referrerl  to  the  clanaa 
of  wet  3,  art.  4,  of  the  constitution  ;  namely,  "  The  (otigreas  shall  liare  power  to 
ditpoae  of  and  make  all  needful  rales  and  r^ulationa  respecting  the  leiritory  or  other 
property  of  the  United  Statee."  It  haa  alao  been  regarded  as  the  inevitable  conse- 
quence of  the  riffht  to  acquire  territory,  aud  whatever  ita  snuree,  its  t>osgeaaion  until 
ncmtly  haa  been  considered  unquestionable.  Sere  d.  Pilot.  6  Cranun,  336  ;  Amen- 
an  Insurance  Co.  v.  Canter,  1  Peters,  542,  S43  :  Uniteil  Stati-x  i-.  Grutiot,  14  id.  C37  ; 
Cross  V.  Harrieoi),  16  How.  193.  194 ;  1  Kent,  Com.  383  ;  2  Stnry,  Const  S  132S.  In 
the  recent  eaaa  of  3oott  v.  Sanford.  IB  How.  393,  same  members  of  tljo  court,  after 
deciding  that  it  had  no  jiirisdietion  of  the  case,  exnreased  opiuions  that  C^ougress  had 
no  power  to  prohibit  slavery  in  the  territories  ;  that  this  clauEte  of  the  coiutitution 
applied  only  to  territory  owned  or  claimed  by  the  United  States  at  the  time  of  ita 
formation  ;  that  the  prohibition  of  slavery  in  the  act  known  as  the  HiaaouH  compro- 
mise act  w«a  uneonatitutional  end  void;  — and  one  juilgi^  even  regarded  the  same 
prohibition  in  the  ordinance  for  the  government  of  the  North-western  territory,  as 
n-enscted  by  Congress,  to  be  unconstitutional.  But  upon  a  familiar  principle,  which 
l^ecta  aa  aothority  the  opiniona  of  judges,  not  npcesaary  to  the  decision  of  the  cose, 
thiae  dieta  of  a  portion  of  the  conrt  are  not  likely  to  be  considered  as  of  binding 
force.  There  is  a  critical  examination  of  this  coae,  and  of  the  points  decided,  in  the 
BoatOQ  Iaw  Heporter  for  June,  1857.  This  article  in  the  l.aw  Reporter  thus  states 
tbe  point  decided  by  a  majority  of  the  court.  "  A  negro  lield  in  slavery  in  one  Stale, 
nnder  the  laws  thereof,  and  taken  by  his  master,  for  a  temporary  residence,  into  a 
State  where  slatery  is  prohihiled  by  law,  and  thence  into  a  tcrritur;  '~   '   '  " 

tnttf,  where  slaveiy  is  prohibileii  by  act  of  Congress,  and  after^^nriis 
his  master  into  a  slave  SUte,  and  ai^i\irlng  a  residence  then     ' 
th«t  State  at  may  sne  there  in  the  circuit 
Um  highest  cooit  of  that  State  after  hta  rt 
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Free  Colored  PerBons.  (a)  I  will  take  this  opportunity  to  Bay  a 
word  respecting/ree  negroes.  Their  condition  varies  considerably 
in  the  diilcrent  States*  Some  exclude  them  altogether.  Others 
allow  them  nearly  all  the  privileges  of  citizens.  But  in  Ohio,  the 
policy  has  been  to  discourage  them  as  much  as  possible  from  com- 
ing here,  without  absolutely  excluding  them.  In  fact,  the  only 
provision  in  their  favor  is,  that  which  punishes  kidnapping  tliem. 
The  disabling  provisions  are  generally  confined  to  '^  blacks  and 
mulattoes."  A  mulatto  is  a  person  begotten  between  a  whito  and 
a  black.  Consequently,  a  person  of  any  shade  above  half -black 
would  not  be  within  these  disabilities.  And  our  courts  have  mani- 
fested a  disposition  to  construe  these  provisions  strictly,  in  favor 
of  liberty  and  equality.  Some  of  them  certainly  savor  of  unneces- 
sary severity. 

§  66.  Power  as  to  the  Pablio  Domain,  (h)  This  has  been  already 
discussed  under  tlic  four  heads  of  acquisition  of  title ;  scheme  of 
survey  and  sale  ;  creation  of  territorial  governments  ;  and  admis- 
sion of  new  States  into  the  Union.  Nothing  further,  therefore, 
remains  to  be  said. 

§  67.  Power  to  protect  the  States,  (c)  Tlie  words  are,  ^the 
United  States  shall  guarantee  to  every  State  in  this  Union  a  repob- 
licaii  form  of  government,  and  shall  protect  each  of  them  against 
invasion ;  and  on  application  of  the  legislature,  or  of  the  executive 
when  the  legislature  cannot  be  convened,  against  domestic  vio- 
lence." This  language  makes  the  general  protection  here  guaran- 
teed, not  merely  a  matter  of  power,  but  of  duty.  It  binds  the 
whole  to  protect  the  parts.  Some  fears  were  entertained  at  the 
outset  that  a  pretext  would  here  be  found  for  interfering  in  the  con- 
cerns of  the  States,  when  there  was  no  occasion.  But  all  agreed 
that  there  might  be  occasions  when  federal  interference  might  be 
desirable,  and  therefore  the  power  ought  to  be  conferred.  The  only 
question  was,  whether  it  had  been  sufficiently  guarded.  The  clause 
points  out  three  occasions  of  interference  which  may  be  viewed 
separately.  FirHt^  as  to  the  form  of  the  State  governments.  So 
long  as  they  continue  "  republican  "  there  is  no  authority  to  inter- 
fa)  Medway  r.  Natiek,  7  Mass.  88  ;  Gray  r.  State,  4  Oliio,  353  ;  Jeffries  v.  Anksoj^ 
11  Ohio,  372  ;  Tbaoker  v.  Hawk,  11  Ohio,  376  ;  Van  Camp  p.  Incorp.  Villa^  of 
Ix>gan,  9  Ohio  State,  406  ;  Anderson  v.  Millikin,  id.  568.  The  regulation  of  a  mImwI 
committee  requiring  colored  children  to  attend  a  separate  school,  was  hejd  to  be  fai 
conformity  with  the  constitution  of  Massachusetts.  Roberts  v.  Boston,  6  Cush.  188. 
An  act  in  Ohio  to  tlio  same  effect,  where  e<jnal  advantases  were  given  to  the  eokrai 
and  white  children,  was  held  not  to  ronflict  with  the  14tli  amendment  to  the  coutitB- 
tion  of  the  United  Stiites.  SUte  v,  McCann,  21  Ohio  State,  198. 
(6)  AnU,  §  13,  14,  16. 

(c)  The  convention  at  first  resolved  to  guarantee  to  each  State  a  republican  eonatifeo- 
tion  and  its  existing  laws.  Mad.  Pap.  86i.  This  proposition  was  afterwards  modified 
by  striking  out  existing  laws,  and  inserting  protection  against  foreign  and  domettiB 
violence  —  id.  1141.  A  distinct  jmwer  to  subdue  a  rebellion  in  any  State,  upon  tiie 
application  of  its  legisluture,  was  negntivinl  by  n.  tie  vote  —  i<I.  1349^51.  The  daaae 
was  then  agreed  to  in  its  pi-esmt  shajie  —  id.  1466-8  ;  Martin  v.  Mott,  12  Wheatoo. 
29.  See  Luther  v.  Borden,  7  How.  1,  a  decision  relating  to  the  Bhode  Island  oonteit 
in  1841  and  1842. 
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fere.  This  term  comprehends  such  a  variety  of  modifications  as 
to  leave  the  States  the  widest  field  for  choice  that  can  be  desired. 
They  are  merely  prevented  from  introducing  a  despotic,  monarchic, 
aristocratic,  or,  in  one  word,  anti-republican,  form  of  government. 
When  they  shall  attempt  to  do  this,  the  general  welfare  will  be 
threatened,  and  they  ought  to  be  prevented.  But  until  they  do 
so,  there  can  be  no  interference  with  their  form  of  government. 
Secondl//j  as  to  invasions.  Here  there  can  be  no  question.  To  in 
Tade  a  State  is  to  invade  the  Union.  If  the  State  can  protect  itself, 
it  is  well ;  if  not,  it  must  need  federal  assistance.  This  power, 
therefore,  can  never  do  harm,  but  always  good.  Thirdly^  as  to 
domestic  violence.  Here  there  is  more  room  for  apprehension. 
The  cause  being  domestic,  interference  would  be  a  matter  of  ex- 
treme delicacy.  And  on  this  account  it  is  provided,  that  federal 
interference  shall  not  take  place  until  the  State  has  requested  it. 
This  will  of  course  happen  only  when  there  is  actual  need ;  conse- 
quently, there  can  be  no  danger  from  this  quarter.  On  the  whole, 
then,  it  would  seem  that  this  provision  is  as  carefully  guarded  as 
it  is  important  to  the  States.  It  makes  the  stronger,  as  it  always 
should  be,  a  protector  of  the  weaker,  without  the  power  of  becomuig 
an  oppressor. 


LECTURE  X. 

INCIDENTAL  POWERS. 

§  68.  Their  general  Nature,  (a)  In  the  preceding  lecture,  I  have 
discussed  all  the  enumerated  powers  of  the  federal  constitution, 
together  with  the  corresponding  prohibitions.  To  one  who  has 
never  before  thought  upon  the  subject,  it  may  appear  strange  thf\t 
so  few  specifications  should  be  sufiicient  to  describe  the  extent  of 
federal  authority.  But  it  is  to  be  remembered  that  the  specifica- 
tions only  describe  the  ends  to  be  effected  by  the  federal  govern- 
ment. The  meaiiB  to  be  employed  in  effecting  these  ends  are  not 
enumerated,  but  constitute  what  are  termed  incidental  power b. 
And  here  the  question  may  be  asked  why  these  means  were  not 
also  enumerated?  Why  was  not  the  enumeration,  once  begun, 
rendered  complete  ?  Why  was  anything  left  to  implication  ?  I 
will  endeavor  to  answer  these  questions.  In  the  first  place  there 
was  no  necessity  for  carrying  the  enumeration  further.  It  is  a 
general  principle  of  common  sense,  running  through  all  agencies, 
that  where  authority  is  given  to  effect  a  particular  end,  it  neces- 
sarily includes  the  authority  to  use  the  proper  means,  without  any 
specifications  to  that  effect.    In  other  words,  where  a  general 

(a)  See  2  Story,  Const,  ch.  xxiv.  §  1906. 
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power  is  given  to  do  a  thing,  every  particular  power  necessarj  for 
doing  it  is  included,  without  being  expressed.  Now  the  general 
powers  deemed  necessary  for  effecting  the  national  purposes  for 
which  the  federal  government  was  created,  having  been  specificaUy 
enumerated,  all  the  particular  powers  necessary  to  carry  into 
effect  these  general  powers,  are,  on  the  above  principle,  implied, 
without  being  named ;  for  there  is  nothing  peculiar  in  the  nature 
of  this  constitution,  to  make  it  an  exception  to  this  otherwise  uni- 
versal rule  of  construction.  The  ninth  and  tenth  amendmenti 
were  never  designed  to  produce  this  effect,  as  has  been  sometimes 
alleged.  The  ninth  amendment  declares  that  '^  the  enumeration 
in  this  constitution  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people."  This  was  added 
out  of  abundant  caution,  to  exclude  a  possible  inference,  founded 
on  the  legal  maxim,  that  the  enumeration  in  any  instrument  of 
certain  particulars,  excludes  those  not  enumerated.  It  relates  not 
to  the  powers^  but  to  the  prohibitions  of  the  constitution ;  and 
merely  declares,  that,  because  some  things  are  specially  prohibited, 
it  does  not  thence  follow  that  any  thing  not  prohibited,  is  therefore 
permitted ;  and  that,  in  order  to  ascertain  whether  any  particular 
thing  is  permitted,  we  must  look  further,  and  see  whether  the  powff 
to  do  it  is  conferred.  And  this  brings  me  to  the  tenth  amendment, 
which  declares  that  "the  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively  or  to  the  people."  It  is  obvious  that  this 
amendment  does  not  affect  the  question,  What  powers  are  in 
fact  doU^frated  ?  It  mcrelv  asserts  what  never  could  have  been 
doubted  without  such  an  assertion ;  namely,  that  Congress,  being 
the  creature  of  the  constitution,  and  possessing  no  original  and 
inherent  powers,  can  only  exercise  such  as  are  delegated,  or,  in 
other  words,  that  where  a  grant  is  made,  whatever  is  not  granted, 
remains  in  the  grantors.  Moreover,  there  is  one  historical  fact 
which  completely  rebuts  the  inference  that  this  amendment  was 
intended  to  confine  Congress  to  the  exercise  of  express  powers. 
In  the  articles  of  confederation,  the  words  were,  ''all  powers 
not  exprt'BHlij  delegated  ; "  and  when  this  amendment  was  before 
Congress,  a  motion  was  made  to  insert  the  word  "  eipresaljfy*  and 
rejected  :  on  the  ground  that  it  is  impossible  to  confine  any  govern- 
ment to  the  exercise  of  express  powers.  The  conclusion,  tJierefore, 
is,  that  there  was  no  necessity  lor  a  further  enumeration. 

But  a  still  more  satisfactory  reason  is,  that  such  a  complete 
enumeration  as  would  leave  nothing  to  implication,  would  liave 
been  utterly  impossible.  No  human  sagacity  could  have  foreseen 
all  the  means  which  circumstances  might  render  necessary  to 
effect  the  ends  which  were  foreseen.  And  even  if  such  foresight 
had  existed,  the  attempt  to  make  such  enumeration  would  have 
expanded  the  constitution  through  volumes.  This  alone,  conced- 
ing the  possibility,  would  have  been  a  sufficient  reason  for  ter- 
minating the  enumeration  with  the  ends  to  be  effected,  and  leaving 
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the  means  to  implication.  Why  waste  time  in  describing  the  less, 
when  it  is  already  contained  in  the  greater  ?  To  what  purpose  is 
our  language  furnished  with  general  terms,  if  they  cannot  supersede 
the  necessity  of  enmnerating  the  particulars  they  contain  ? 

Yet,  notwithstanding  these  very  sufficient  reasons  for  not  enu- 
merating the  secondary  powers,  there  are  many  who,  from  the  fact 
of  their  not  being  enumerated,  have  denied  their  existence.  These 
persons  would  hold  the  federal  government  to  the  strict  letter  of 
the  constitution,  and  allow  the  exercise  of  no  powers  not  specifi- 
cally enumerated.  I  have  not  room  to  detail  the  arguments  upon 
which  this  doctrine  of  strict  construction  rests.  They  are,  how- 
ever, chiefly  derived  from  four  sources ;  first,  the  history  of  the 
times,  evincing  a  deep-rooted  jealousy  of  federal  power,  and  a 
strong  determination  to  limit  it  in  the  strictei^t  manner ;  secondly, 
the  fact  that  the  constitution  contains  several  pleonasms,  thereby 
indicating  an  intention  to  leave  nothing  to  implication ;  thirdly, 
the  fact  that  certain  powers  are  enumerated,  thereby  raising  the 
inference  that  those  not  enumerated  are  excluded  ;  and  fourthly, 
the  amendments  just  referred  to,  which  are  alleged  to  negative 
the  idea  of  implied  powers.  To  all  these  arguments,  however,  it 
might  be  sufficient  to  reply,  that,  if  any  government  were  to  be 
confined  to  the  strict  letter  of  a  brief  constitution,  it  could  not 
fulfil  the  ends  of  its  creation  ;  and,  therefore,  we  cannot  presume 
an  intention  so  to  confine  it.  But  it  would  seem  as  if  the  framers 
of  the  federal  constitution,  than  whom  a  wiser  bodv  of  men  was 
never  convened,  anticipated  that  such  arguments  would  be  made 
use  of,  and  therefore  resolved  to  furnish,  in  the  constitution  itself, 
a  conclusive  answer  to  them.  For,  singular  as  the  proposition 
may  at  first  appear,  incidental  powers  are  expressly  conferred. 
The  clause  conferring  them  immediately  follows  the  specific  enu- 
meration, and  is  in  these  words  :  "  Congress  shall  have  power  to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof."  (a)  This  clause,  therefore, 
puts  an  end  to  all  doubt  whether  Congress  can  exercise  inciden- 
tal powers.  The  only  question  that  can  arise  is,  What  powers 
are  incidental,  within  the  meaning  of  the  terms  here  employed  ? 
In  other  words,  wlicn  is  a  law  "  necessary  and  proper  for  carrying 
into  execution"*^  the  enumerated  powers  of  the  federal  constitution. 
The  answer  must  depend  upon  the  meaning  we  annex  to  the 
words  "  necessary  and  proper."  The  advocates  of  a  strict  con" 
struetion  insist  that  the  meaning  is  the  same  as  if  tlie  phrase  had 
been,  absolutely  necessary,  indispensably  necessary  or  absolutely 
indispensable.  They  hold  that  this  provision  leaves  Congress  no 
discretion  whatever  in  the  choice  of  means  to  effect  the  authorized 

(a)  See  2  Story,  Const.  §  1248  ;  McCulloch  v.  Maryland,  4  Wheaton,  412.  In  the 
orniTcntion  this  clause  was  adopted  unanimously,  and  without  debat;^.  Mad.  Pap. 
1370. 
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ends  ;  and  that  any  law  passed  in  pursuance  of  this  power,  most 
be  a  sine  qua  non ;  one  without  whicli  the  specific  end  could  not 
possibly  be  effected.  But,  on  the  other  hand,  the  advocates  of  a 
liberal  construction  consider  the  meaning  of  the  words  *^  necessaiy 
and  proper"  to  be  the  same  as  if  the  expression  had  been,  eon- 
venientf  suitable,  appropriate^  or  some  other  term  of  like  import 
They  hold  that  the  provision  gives  Congress  a  discretion  in  the 
choice  of  means,  to  effect  the  authorized  ends ;  and  that  laws 
passed  in  virtue  of  this  power  need  not  be  the  only  possible  means 
of  effecting  the  end  proposed,  provided  they  be  appropriate  means. 
And  as  this  is  the  construction  upon  which  the  government  has 
been  hitherto  administered,  1  shall  briefly  state  the  leading  align- 
ments in  favor  of  it. 

1.  The  terms  themselves  admit  of  this  enlarged  meaning.  Even 
had  the  word  "  necessary  "  been  used  alone,  neither  its  grammati- 
cal nor  popular  sense  would  have  required  the  strict  construction. 
It  generally  means  needful,  requisite,  conducive  to  ;  and  admits  of 
degrees  of  comparison.  Accordingly,  when  we  would  convey  the 
idea  of  extreme  urgency  or  indispensable  necessity,  we  prefix  a 
qualifying  word,  and  say  absolutely  or  indispensably  necessary. 
This  very  constitution  furnishes  a  conclusive  example,  when  it 
prohibits  the  States  from  laying  any  tax  on  imjwrts  or  exports, 
"  except  what  may  be  absolutely  necessary  for  executing  their  in- 
spection laws."  But  the  word  "  necessary  "  is  not  used  alone.  It 
is  followed  by  a  qualifying  word  of  another  sort,  which,  instead  of 
increasing,  diminishes  the  idea  of  urgency.  The  word  "  proper" 
would  have  no  meaning  whatever,  if  the  strict  construction  wore 
adopted.  But  the  liberal  construction  gives  to  both  words  their 
natural  and  appropriate  signification.  In  the  common  use  of  lan« 
guage,  who  would  ever  think  of  using  the  terms  ^^  necessary  and 
projwr,"  to  convey  the  idea  of  absolute  and  extreme  necessity  T 

2.  There  is  nothing  in  the  character  or  situation  of  the  clanae 
to  justify  the  strict  construction ;  but  the  contrary.  It  is  placed 
among  the  powers  of  Congress,  and  not  among  the  limitations  of 
power.  It  purports  to  be  an  additional  power,  and  not  a  restrio* 
tion;  to  enlarge,  and  not  to  diminish  the  powers  of  Congress. 
But  even  RUf)p()sing  it  had  no  other  effect  than  simply  to  exclude 
the  inference  against  incidental  powers,  without  enlargement  or 
diminution,  we  sJiould  still  arrive  at  the  liberal  construction,  on  the 
general  principle  of  agency  before  mentioned  ;  wiiich  always  ailowB 
the  agent  a  choice  of  means,  unless  the  contrary  be  expressed. 

3.  The  necessity  of  the  case  demands  the  liberal  construction ; 
since  without  it  Congress  could  not  beneficially  promote  the  na- 
tional interest.  Probably  more  than  half  of  all  the  legislation  of 
Congress  has  no  other  constitutional  warrant  than  this  liberal 
construction  of  incidental  powers.  This  will  be  evident  from  the 
instances  to  be  given  hereafter.  Meantime,  I  will  state  the  rules 
by  which  to  determine  whether  a  proposed  measure  comes  within 
the  sphere  of  incidental  powers  or  not. 
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These  rules  are  two :  first j  there  must  be  a  primary  or  general 
power,  expressly  conferred  by  the  constitution  ;  and,  secondly^  the 
measure  in  question  must  be  a  convenient  and  proper  means  of 
carrying  into  execution  this  primary  power.  These  rules  are  de- 
duced from  the  clause  itself.  The  power  declared  is,  in  substance, 
to  pass  all  laws  which  may  be  requisite  for  effecting  any  of  the 
objects  specified  in  the  constitution.  And  so  long  as  Congress 
adheres  to  these  rules,  there  can  be  no  danger  from  incidental 
powers.  Let  every  measure,  for  which  there  is  not  a  specific  pro- 
vision, be  a  manifestly  proper  means  of  effecting  an  end,  for  which 
there  is  a  specific  provision ;  and  the  vehement  jealousy  of  inci- 
dental powers,  which  has  always  existed,  will  never  be  justified 
by  experience.  In  order  to  illustrate  these  general  views,  I  will 
now  instance  the  most  prominent  of  the  incidental  powers  hitherto 
exercised. 

§  69.  Power  to  Porohase  Foreign  Territory,  (a)  We  have  seen 
that  since  the  formation  of  the  federal  government,  the  United 
States  have  purchased  extensive  territories ;  now,  the  constitution 
nowhere  contains  any  express  power  to  make  these  purchases.  If, 
therefore,  the  power  exist,  it  is  incidental ;  and,  by  applying  to  it 
the  test  rules  before  laid  down,  we  shall  find  that  it  requires  the 
utmost  stretch  of  liberal  construction.  To  make  such  a  purchase, 
involves  two  acts:  finty  a  treaty  stipulating  the  terms  of  pur- 
chase ;  and,  seeondli/j  an  appropriation  by  Congress  to  pay  the 
purchase-money.  First,  then,  does  the  treaty-making  power  extend 
thus  far  ?  If  so,  it  can  only  be  as  a  general  incident  to  national 
sovereignty.  Secondly,  has  Congress  power  to  raise  and  appro- 
priate money  for  such  purchase  ?  If  so,  it  can  only  be  as  incidental 
to  the  promotion  of  "  the  common  defence  and  general  welfare," 
upon  the  most  enlarged  construction  of  these  terms.  It  is  not  a 
little  singular,  therefore,  that  this  power,  the  most  questionable 
perhaps  of  any  yet  exercised,  should  have  been  first  exercised 
during  the  preponderance  of  a  party  including  the  most  prominent 
advocates  of  a  strict  construction. 

§  70.  Power  to  lay  an  Embargo.  (J)  The  power  to  lay  an  em- 
bargo is  nowhere  expressly  conferred.  To  which,  then,  of  the 
enumerated  powers  is  it  incidental  ?  It  may  be  incidental  to  two 
of  them :  the  war  power  and  the  commercial  power ;  but  it  can 
only  be  so  on  the  liberal  construction ;  for  it  can  never  be  abso- 
lutely indispensable  to  the  exercise  of  either.  But  it  meets  the 
test  of  an  incidental  power,  because  it  may  be  a  convenient  and 
proper  means  of  preventing  the  evils  of  war,  and  of  ultimately 
promoting  the  commercial  welfare  of  the  country.  This  power, 
like  the  preceding,  was  first  asserted  by  the  advocates  of  a  strict 
construction. 

(a)  See  2  Story,  Ckmst.  cL.  xxvii. 

(6)  See  2  Story,  Const,  ch.  xxvii. ;  United  States  v.  Brig  William,  2  Hall's  Law 
Jour.  255. 
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§  71.  Power  to  establish  a  BffUitary  Aoadamy.  (a)  This  power 
is  nowhere  expressly  conferred,  but  has  been  exercised  as  an  ineir 
dental  power.  The  object  of  such  establishment  being  to  educate 
young  men  for  the  army,  and  thus  the  better  enable  the  coun- 
try to  prepare  for,  and  carry  on  war,  it  is  evidently  a  convenient 
and  pro]>cr,  tliough  by  no  means  an  indispensable,  method,  of  pro> 
moting  the  common  defence  and  general  welfare.  On  the  libenl 
construction,  therefore,  the  power  to  establish  a  military  or  naval 
academy  is  clearly  incidental  to  the  general  power  of  defence ;  but 
on  a  strict  construction  it  is  not. 

§  72.  Power  to  pass  AUen  and  Sedition  Iawb.  (i)     These  terms 

have  a  peculiar  import.  Two  laws,  known  by  this  title,  were  en- 
acted in  1798,  and  have  long  since  expired  by  their  own  limitation. 
The  alien  law,  in  substance,  authorized  the  president  to  order  out 
of  the  country,  under  severe  penalties  for  disobedience,  sucli  aliens 
as  he  should  deem  dangerous  to  its  peace  and  safety.  The  sedi- 
tion law,  in  substance,  provided  for  punishing^  by  fine  and  im- 
prisonment, any  persons  who  should  unlawfully  combine  together, 
with  intent  to  obstruct  any  measure  of  the  federal  government; 
or  who  should  write,  print,  utter,  or  publish  any  thing  false, 
scandalous,  and  malicious,  against  the  federal  government  or  any 
department  or  oflicer  thereof,  with  intent  to  bring  the  same  into 
hatred  and  disrepute,  or  stir  up  sedition.  The  constitutionality  of 
both  these  laws  has  been  vehemently  assailed,  and  no  acts  of  the 
government  have  been  more  unpo[)ular.  It  is  admitted  on  all 
hands  that  there  is  no  express  authority  to  pass  them ;  and  it  cer- 
tainly is  not  very  easy  to  bring  them  within  the  test  rules  before 
laid  down  for  incidental  powers.  They  were,  however,  vindicated 
at  the  time,  and  have  since  been  vindicated,  as  exercises  of  powers 
clearly  incidental  to  the  power  and  duty  of  self-protection,  which. 
must  necessarily  belong  to  every  goverimient,  whether  specified  or 
not. 

§  73.  Power  to  create  a  National  Bank,  (c)     The  power  to  create 

a  corporation,  for  any  purpose,  is  nowhere  expressly  conferred ;  and 

(rt)  S<.'C  2  Storv,  Const.  §  1281. 

(b)  See  2  Story,  Const.  §  1293,  1891. 

{f,)  In  McCuiroch  v.  Maryland,  4  WheAton,  316,  the  qnestion  arose  upon  the  ralid* 
ity  of  a  law  of  that  State  im|)08ing  a  t^x  upon  the  Branch  Bank  of  BaUimore.  TkM 
law  was  of  course  valitl,  if  it  diilnot  interfere  with  the  constitution  or  lam  of  tbe 
United  Stat<»s.  The  first  imjuiry,  therefore,  was  whether  the  act  incorponting  the 
bank  had  the  force  of  a  law.  Had  Conj^ress  power  to  create  such  a  corporation  !  So 
such  i>ower  was  8|)e<.'ified  among  the  enumerated  powcrsf.  Was  it  included  under  the 
genenil  grant  of  iK>wcr  to  pass  all  laws  **necf.Mary  and  proper"  for  executing  the 
spceified  {towel's  7  Tlie  incoriK)ratioTi  of  a  hunk  was  manifestly  a  amvenieni  amd  «llf^ 
ahU  means  of  carrying  on  the  fiscal  ojierations  of  government.  Did  the  worda  "iif* 
cessar;/  and  projKr'*  mean  any  thing  more?  Was  no  law  ** necessary  and  proper'* 
within  the  meaning  of  tlie  constitution,  but  one  which  was  absolutely  and  altogether 
indisiK'nsable  ?  This  could  not  be  the  imjwrt  of  the  words,  because  so  narrow  a  oon- 
Rtruction  wouhl  set  aside  almost  half  the  laws  of  Congress.  It  is  not  absolutely  ne 
ccssary  to  ]ninish  smuggling  in  order  to  create  a  revenue  ;  or  to  punish  mail  robbeiy,  in 
order  to  have  the  mail  trans|K>rted  ;  yet  these  laws  can  only  stand  upon  the  ^roand 
that  they  are  **  nrtrssan/  ana  proper**  means  of  effecting  those  enda.  The  import^ 
thereforoj  of  this  provision  must  be,  to  give  Congress  a  discretion  in  the  choiee  of 
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it  is  known  that  the  proposition  to  confer  such  power  was  made 
in  the  federal  convention,  and  failed.  Yet  this  power,  which  was 
denied  as  an  end,  has  been  twice  exercised  as  a  means.  A  national 
bank  was  incorporated,  first  in  1791,  and  again  in  1816  ;  and  the 
constitutionality  of  these  acts  has  been  twice  affirmed,  after  the 
most  ample  discussion,  by  each  of  the  departments  of  the  federal 
government.  To  which,  then,  of  the  enumerated  powers  is  this 
power  incidental  ?  On  the  strict  construction  it  is  not  incidental 
to  any  one,  for  it  is  not  absolutely  indispensable  to  the  execution 
of  any  one.  But  on  the  liberal  construction  it  is  incidental  to  the 
revenue  power,  the  commercial  power,  the  currency  power,  and  the 
power  of  defence';  for  a  national  bank  is  found  to  be  an  exceed- 
ingly convenient  and  useful  agent  or  instrument  of  the  government 
in  all  its  fiscal  operations,  which  are  more  or  less  connected  with 
each  of  these  powers.  This  has  been  already  shown  in  discussing 
the  subject  of  currency ;  and  on  this  general  ground  rest  all  the 
arguments  in  favor  of  its  constitutionality. 

§  74.  Power  to  give  a  priority  to  the  United  States  as  Creditor,  (a) 

means ;  and  so  long  as  the  means  they  adopted  were  suitable  and  appropriate  to  effect 
a  oonstitutioual  end,  the  means  themselves  were  constitutional.  It  was  therefore  the 
unanimous  opinion  of  the  court,  that  the  law  incorporating  the  bank  was  constitutional. 
And  as  it  was  one  of  the  provisions  of  this  law  that  the  directors  of  the  bank  should 
bare  power  to  locate  branches  where  they  should  think  fit ;  the  location  of  the  branch 
at  Baltimore  was  therefore  a  constitutional  act.  This  being  settled,  is  the  law  of 
Maryland  valid  ?  There  is  no  express  prohibition  in  the  constitution  against  such  a 
law.  The  States  are  forbidden  to  lay  duties  on  imports,  exports,  and  tonnage  ;  and 
this  is  the  only  express  limitation  upon  their  i)ower  of  taxation.  Is  there  any  implied 
limitation  ?  To  answer  this,  we  must  look  to  the  nature  of  the  power  contended  for. 
If  Maryland  can  lay  any  tax  upon  the  bank,  she  can  lay  a  high  tax  as  well  as  a  low 
one.  She  can  tlius  expel  the  branch  bank  from  her  jurisdiction.  Every  other  State 
do  the  same.    Thus  if  we  admit  the  power  of  the  States  to  tax  the  bank,  we  admit 


their  power  to  destroy  it.  But  the  law  incorporating  the  bank,  being  pursuant  to  the 
eonstitution,  is  declared  to  be  "  the  supreme  law  "  of  the  land.  Thus  a  State  may  do 
indirectly,  what  it  could  not  directly ;  it  may  indirectly  abrogate  the  supreme  law. 
The  argument,  then,  is  reduced  to  this  :  A  power  to  create  a  bank,  implies  a  power  to 
preserve  it  A  power  to  tax  a  bank  im[>Ues  a  power  to  destroy  it.  There  is  a  direct 
incompatibility  m  the  exercise  of  these  two  powers.  Whi(;li  must  yield  ?  That  which  is 
snpreme,  or  that  which  is  subordinate  ?  Manifestly  the  latter.  The  law  of  Maryland 
is  therefore  unconstitutional.  This  is  a  brief  sketch  of  the  argument  of  the  court. 
But  it  was  intimated  that  a  State  might  tax  the  real  estat<?  of  a  bank,  and  the  stock  owned 
within  its  jurisdiction.  In  Osbom  r.  The  Bank  of  the  United  States,  9  Wheaton,  738, 
which  arose  under  a  law  of  Ohio  imposing  an  enormous  tax,  for  the  express  purpose  of  ex- 
pelling the  branch  bank  from  its  limits,  the  constitutionality  of  the  bank  was  conceded  ; 
but  the  court  was  reqnestetl  to  review  so  much  of  its  former  opinion  as  pronounced  it 
nnconstitntional  for  a  State  to  tax  the  bank.  The  argument  in  favor  of  taxation  pro- 
ceeded upon  the  ground,  that  the  corporation  was  created  for  private  and  individual 
purposes ;  that  its  object  was  private  trade  and  profit  ;  and  that  the  exemption  from 
taxation  was  not  an  incident  to  any  such  corporation.  Had  the  exemption  been  ex- 
pressed in  the  charter  the  question  would  have  been  different.  So  also  if  the  institu- 
tion had  been  a  public  one,  like  the  mint  or  post-office,  taxation  would  not  have  been 
constitutional.  But  this  was  neither  a  public  institution,  nor  expreasly  exempted. 
It  was  therefore  liable  to  taxation.  The  court  denied  these  premises.  The  bank  was  not 
created  for  its  own  sake,  or  for  private  purposes.  It  was  never  supposed  that  Congress 
could  create  such  a  corporation.  The  sole  ground  of  its  constitutionality  was,  that  it 
was  created  for  public  purposes.  Private  profit  was  only  an  incident  to  the  main 
jmrpose.  The  premises  oeing  false,  the  conclusion  did  not  induce  the  court  to  change 
its  rormer  opinion.    As  to  taxing  national  banks,  supra,  p.  135. 

(a)  See  2  Story,  Const.  §  1278  ;  U.  S.  v.  Fisher,  2  Cranch,  202  ;  U.  S.  v.  Hooe,  8 


196  INOroENTAL  P0WEB8. 

By  the  acts  of  1797  and  1799,  a  priority  is  secured  to  the  United 
States  over  other  creditors  where  a  debtor  becomes  insolvent,  and 
though  there  is  no  express  power  for  this  pui*pose,  yet  these  acts 
have  been  held  constitutional  upon  the  liberal  construction  of  inci- 
dental powers.  The  ground  is,  that  Congress  being  authorized  to 
collect  the  revenue  and  defray  the  expenses  of  the  government, 
may  use  all  eligible  means  for  these  ends :  and  the  law  securing  a 
priority  or  preference,  is  of  this  character ;  because,  without  it, 
many  of  the  debts  might  be  lost  and  the  revenue  impaired.  The 
provisions  apply  to  all  debtors,  when  either,  of  these  four  cases  of 
insolvency  occur :  namely, /r^ff,  when  the  debtqr  dies  insolvent; 
secondly^  when  an  insolvent  debtor  makes  an  assignment ;  thirdlify 
when  he  commits  an  act  of  legal  bankruptcy  ;  fourthly^  when  he 
absconds  or  conceals  his  property.  The  priority,  however,  is  not 
in  the  nature  of  a  lien^  operating  from  the  time  of  contracting  the 
debt ;  for  it  only  operates  from  the  occurring  of  one  of  these  four 
acts ;  and,  accordingly,  if  another  creditor  has  acquired  a  specific 
lien  by  mortgage  or  judgment,  upon  the  debtor's  property,  the 
priority  of  government  cannot  supersede  it. 

§  75.  Power  of  Punishment.  We  have  seen  that  Congress  has 
the  express  power  of  punishment  in  five  classes  of  cases ;  namely, 
offences  against  the  currency  ;  on  the  high  seas  ;  against  the  law 
of  nations  ;  in  places  of  exchisive  jurisdiction ;  and  treason.  But 
in  point  of  number,  these  offences  form  but  a  small  proportion  of 
those  actually  made  punishable  by  Congress.  The  rest,  therefore, 
must  have  been  provided  for  in  the  exercise  of  incidental  powers. 
These  may  all  be  inchided  under  the  six  following  classes  :  1.  Of- 
fences against  the  revenue  laws,  of  which  there  are  many ;  and  the 
power  to  punish  which  is  incidental  to  the  revenue  laws.  2.  Of- 
fences against  commerce,  including  the  Indians,  the  power  to 
punish  which  is  incidental  to  the  power  of  regulating  commerce. 
3.  Offences  against  the  post-office  regulations,  of  which  there  are 
many,  and  the  power  to  punish  which  is  incidental  to  the  power  of 
establishing  post-offices  and  post-roads.  4.  Offences  against  foreign 
nations,  otlier  than  those  ascertained  by  the  law  of  nations ;  the 
power  to  punish  which  is  incidental  to  the  power  to  manage  our 
foreign  relations.  5.  Offences  against  the  federal  government, 
other  than  treason ;  the  power  to  punish  which  is  incidental  to 
the  power  of  self-protection.  6.  Offences  committed  by  federal 
officers,  the  power  to  punish  which  is  also  incidental  to  the  power 
of  self-protection.  In  all  these  cases,  the  power  of  punishment  is 
clearly  incidental  on  tlie  liberal  construction,  but  not  on  the  Btrict 
construction ;  because,  though  very  salutary,  it  is  not  absoluticly 
indispensable. 

§  76.  Power  to  protect  Domes tio  Industry,  (ji)     This  power,  BO 

Crancli,  73  ;  Harrison  v,  Steiry,  5  Oanch,  289  ;  Prince  v,  Bartlett,  8  Cranch,  431  ; 
Thelusson  v.  Smith,  2  Wheaton,  396  ;  Conard  v,  Atlantic  Insurauce  Comjmny,  1  Peters, 
888  ;  Lewis  v.  United  States.  92  U.  S.  618. 
(a)  See  1  Story,  Const.  §  958-66. 
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important  to  our  national  prosperity,  is  nowhere  expressly  con- 
ferred. But  Congress  has  power,  as  we  have  seen,  to  raise  a  rev- 
enue for  the  purpose  of  paying  debts  and  providing  for  the  common 
defence  and  general  welfare ;  and  also  to  regulate  commerce  with 
foreign  nations.  And  the  power  to  encourage  our  own  trade  and 
manufactures,  by  such  a  tariff  of  duties  as  will  bring  the  price  of 
imported  products  of  foreign  labor  up  to  that  for  which  the  same 
commodities  can  be  produced  in  this  country,  has  been  constantly 
exercised,  since  the  formation  of  the  government,  as  incidental  to 
the  revenue  and  commercial  power  ;  though  not  witliout  strenuous 
opposition.  I  do  Qot  propose  to  examine  minutely  the  arguments 
on  either  side.  It  is  perfectly  obvious,  however,  that  in  a  new 
country  like  ours,  where  vacant  land  is  so  abundant  and  so  cheap, 
and  where  the  mass  of  the  people  are  so  independent  and  respect- 
able, the  price  of  labor  must  for  ages  be  higher  than  in  the  crowded 
and  overgrown  nations  of  the  Old  World  ;  and  consequently,  that  if 
our  ports  were  thrown  open  to  the  free  and  indiscriminate  introduc- 
tion of  all  foreign  products,  our  countrymen  could  not  sustain  the 
competition ;  for  it  is  certain  that  many  commodities  can  be  pro- 
duced abroad  and  transported  hither  at  less  cost  than  that  for 
which  they  can  be  produced  here.  Only  two  alternatives  therefore 
remain :  either  to  forego  these  branches  of  labor  altogether,  and 
depend  entirely  upon  the  supply  from  abroad  ;  or  to  lay  such  duties 
on  the  importation  of  these  commodities  as  will  protect  our  own 
labor  from  a  ruinous  competition.  And  as  the  latter  alternative  is 
deemed,  for  various  reasons,  more  conducive  to  the  general  welfare 
than  the  former,  it  has  become  a  part  of  our  general  policy.  And 
there  is  no  doubt  of  the  incidental  power  to  grant  this  protection 
on  the  liberal  construction ;  though  not  being  imperatively  neces- 
sary, it  would  not  exist  on  the  strict  construction. 

§  77.  Power  to  make  Internal  Improvements,  (a)  The  phrase, 
internal  improvements,  when  used  with  reference  to  the  legislation 
of  Congress,  includes  the  construction  of  roads  and  canals,  and  the 
improvement  of  watercourses.  If  Congress  have  power  to  provide 
for  any  or  all  these  things,  that  power  is  incidental ;  being  nowhere 
expressly  conferred.  It  is  possible  that  some  of  these  improvements 
may  be  convenient  and  proper  means  of  facilitating  commercial 
intercourse  ;  and  thus  far  the  power  to  make  them  may,  perhaps, 
be  incidental,  on  the  liberal  construction,  to  the  power  to  regulate 
commerce.  But  the  power  to  make  internal  improvements  is  most 
generally  derived  from  the  revenue  power.  We  have  seen  that 
this  power  may  be  exercised  in  any  way  which  will  promote  the 
common  defence  or  general  welfare.  If,  therefore,  a  contemplated 
improvement  be  a  suitable  means  of  producing  one  of  these  results, 
the  power  to  raise  and  appropriate  money  ior  making  such  improve- 
ment would  seem,  on  the  liberal  construction,  to  be  unquestionably 
incidental  to  the  revenue  power.     But  the  terms  require  that  the 

(a)  See  2  Story,  Const.  §  1267-9. 
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improvement  be  strictly  national  in  its  character,  and  calcnlated  to 
benefit  the  whole  Union,  in  one  of  these  ways ;  for  if  it  be  of  a 
merely  sectional  or  local  character,  however  beneficial  to  a  particu- 
lar district,  it  can  in  no  sense  be  said  to  promote  the  common  de- 
fence or  general  welfare.  Again,  while  the  power  to  raise  and 
appropriate  money,  under  these  qualifications,  is  thus  clear,  a  diffi- 
culty arises  with  reference  to  the  actual  con8tructio7h  of  such  works 
by  tlie  federal  government,  from  the  local  jurisdiction  of  the  States 
over  the  territory  within  their  respective  limits.  The  whole  spirit, 
as  well  as  the  frequent  expressions,  of  the  constitution,  indicates 
that  without  express  provision  for  that  purpose,  the  jurisdiction  is 
not  to  be  interfered  with,  unless  by  the  consent  of  the  States  con- 
cerned ;  and  the  express  provisions  include  only  two  kinds  of  im- 
provements; namely,  post-roads  and  military  roads.  When  the 
construction  of  these  becomes  necessary.  Congress  need  not  consult 
the  States ;  but  for  the  construction  of  any  other  improvements 
within  the  States,  it  would  seem  that  their  consent  should  be  first 
obtained. 

I  have  thus  briefly  considered  nine  of  the  most  prominent  of  the 
incidental  powers  hitherto  exercised.  I  might  select  others  of  a  less 
questionable  character.  I  might  refer  to  the  creation  of  the  various 
subordinate  departments  of  government,  and  to  the  very  numerous 
legislative  details  connected  therewith ;  all  of  which  are  more  or 
loss  the  fruits  of  incidental  power :  but  enough  has  been  said  to 
illustrate  the  nature  of  incidental  powers,  and  the  propriety  of  the 
liberal  construction  put  upon  the  clause  providing  for  them.  If, 
instead  of  this,  the  strict  construction  had  been  adopted  in  prac- 
tice, it  must  be  evident  that  the  federal  government  would  have 
been  comparatively  inadequate  to  the  accomplishment  of  the  grand 
objects  contemplated  by  the  framers  of  the  constitution,  as  we 
gather  them  from  its  comprehensive  preamble. 


LECTURE  XI. 

BILL    OF    RIGHTS,  (a) 

§  78.  Equality  of  Rights.  —  In  the  two  preceding  lectures,  I  have 
discussed,  under  the  heads  of  enumerated  and  incidental^  all  the 
powers  delegated  to  the  federal  government.  In  the  same  connec- 
tion, I  have  also  considered  the  federal  and  State  prohibitions  re- 
lating to  the  su])jcct-mattcr  of  these  several  powers.  But  there 
still  remains  a  number  of  federal  and  State  prohibitions,  relating 

(o)  See  1  Black.  Com.  127;  2  Kent,  Com.  1  ;  2  Story,  Const  ch.  xliv.  j  Mad.  Pap. 
1G65-6. 
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to  Other  matters,  some  direct  and  others  indirect ;  and  constitut- 
ing, in  the  strictest  sense  of  the  words,  our  declared  or  fu7idamen- 
tat  rights.  A  brief  discussion  of  these  prohibitions  will  terminate 
our  view  of  constitutional  law.  The  Declaration  of  Independence 
announces  the  fundamental  rights  of  man,  in  this  strong  and  com- 
pi-ehensive  language :  *'  We  hold  these  truths  to  be  self-evident : 
that  all  men  are  created  equal ;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights ;  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness ;  and  that  to  secure  these 
rights,  governments  are  instituted  among  men,  deriving  their  just 
powers  from  the  consent  of  tlie  governed."  The  federal  constitu- 
tion contains  no  similar  declaration ;  but  in  the  State  constitu- 
tions, the  same  sentiments  are  universally  reiterated.  The  con- 
stitution of  Ohio  tlms  commences  the  declaration  of  rights :  "  All 
men  arc,  by  nature,  free  and  independent,  and  have  ceii;ain  inalien- 
able rights,  among  which  are  those  of  enjoying  and  defending  life 
and  liberty,  acquiring,  possessing,  and  protecting  property,  and 
seeking  and  obtaining  happiness  and  safety."  Then  follows  this 
declaration :  "  All  political  power  is  inherent  in  the  people.  Gov- 
ernment is  instituted  for  their  equal  protection  and  benefit,  and 
they  have  the  right  to  alter,  reform,  or  abolish  the  same,  when- 
ever tliey  may  deem  it  necessary."  These  general  and  fundamen- 
tal propositions  furnish  little  matter  for  comment.  Tliey  are 
rather  to  be  regarded  as  prefatory  to  the  specific  declarations 
which  follow  them  as  corollaries.  To  these,  therefore,  let  us 
direct  our  attention.  I  shall  endeavor  to  group  them  together,  as 
well  as  I  may,  with  reference  to  their  subject-matter,  beginning 
with  equality. 

The  nature  of  political  equality  has  already  been  explained,  (a) 
The  language  of  our  constitution  is  very  cai'efully  guarded,  and  is 
literally  true.  All  men  arc  not  born  absolutely  equal  in  every  re- 
spect ;  but  there  must  be  endless  diversities  of  condition,  capacity, 
means,  opportunities,  and  the  like,  which  no  social  organization 
can  prevent.  But  equality  of  civil  and  political  rights  is  the  birth- 
right of  all  men :  and  this  is  precisely  what  our  constitution  intends 
by  the  declaration,  "  that  all  men  are,  by  nature,  free  and  inde- 
pendent ; "  instead  of  asserting  that  all  men  shall  be  absolutely 
equal  in  condition.  The  chief  provision  designed  to  secure  our 
political  equality,  is  that  which  prohibits  hereditary  distinctions. 
It  is  in  vain  that  Blackstone  and  others  insist  "  that  the  distinc- 
tion of  rank  and  honors  is  necessary  in  every  well-governed 
State ; "  for  experience  proves  that  men  will  of  themselves  create 
all  the  distinctions  required,  without  the  aid  of  government,  to 
perpetuate  them  in  the  blood.  And  accordingly  the  federal  con- 
stitution prohibits  both  the  United  States  and  the  individual  States 
from  conferring,  and  our  citizens  from  receiving,  any  hereditary 
title,  emolument,  privilege,   or  honor.     The  State  constitutions 

(a)  1  Black.  Com.  157  ;  2  Story,  Const.  §  1351-2  ;  Holden  v.  James,  11  Mass.  896. 
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also  generally,  though  unnecessarily,  contain  a  similar  prohibi- 
tion ;  and  we  liave  seen  that  before  an  alien  can  be  admitted  to 
citizenship,  he  must  renounce  every  title  of  nobility.  In  one 
word,  then,  we  acknowledge  no  nobility  but  that  which  nature 
gives;  and  no  distinctions,  but  those  which  men  themselves 
achieve.  But  again,  equality  may  be  counteracted  by  partial 
lef/islatioriy  (a}  against  which  we  have  no  specific  prohibition. 
Probably  it  was  deemed  unnecessary  to  express  what  was  so 
manifestly  implied.  An  arbitrary  government  may  make  partial 
laws  without  inconsistency,  for  it  does  not  profess  the  doctrine  of 
equality ;  but  in  a  republic,  such  laws  would  be  as  absurd  and  in- 
consistent as  they  are  odious.  Every  thing,  therefore,in  the  shape 
of  monopolies^  is  prohibited  by  the  spirit,  if  not  by  the  letter,  of 
the  constitution.  Let  us  not,  however,  carry  this  doctrine  too 
far.  It  is  not  necessary  that  laws  should  in  all  cases  Include 
every  individual  in  the  community ;  they  will  escape  the  imputa- 
tion of  partiality,  if  they  include  all  persons  similarly  situated. 
The  doctrine  of  equality  only  requires  that  they  shall  not  exclude 
any  persons  coming  within  the  principle  of  their  operation  ;  and 
hence  it  is  that  our  numerous  corporations^  with  special  privileges 
and  franchises,  are  not  unconstitutional,  so  long  as  their  charters 
exclude  no  class  of  persons  from  becoming  members. 

§  78  a.  Coxporal  Liberty.  (6)  As  a  general  proposition,  every 
individual,  under  our  government,  is  at  full  liberty  to  go  where- 
soever, or  do  whatsoever  he  chooses,  provided  he  does  not  inter- 
fere with  the  rights  of  other  persons.  This  may  be  called  his 
corporal  liberty^  or  liberty  of  action.  Again,  every  individual  is  at 
full  liberty  to  adopt  and  practise  such  doctrines  as  he  chooses  on 
the  subject  of  religion,  provided  he  does  not  interfere  with  the 
rights  of  others.  This  is  denominated  his  religious  liberty. 
Lastly,  every  individual  is  at  full  liberty  to  speak,  write,  print,  or 
publish  whatsoever  ho  chooses,  provided  he  does  not  interfere 

(a)  Municipal  law  is  a  rule.  It  is  not  a  mere  direction  for  a  particular  case,  or  a 
transient  order  to  a  particular  individual,  but  a  standing  regulation,  operating  upon  aU 
who  come  within  the  principle  it  establishes.  This  is  tlie  general  lunit  to  its  exten- 
sion. It  must  embrace  an  entire  class,  but  it  need  not  be  universal.  It  cannot  single 
out  an  individual,  for  this  would  be  unjust ;  but  neither  can  it  be  rec^uired  to  include 
all  tlie  subjects  of  the  government,  for  this  may  be  sometimes  imuossible.  In  Holden 
r.  James,  1 1  Mass.  396,  the  fa<'.ts  were  these  :  The  defendant  haa  been  administrator 
of  a  certain  estate,  to  which  the  i)laintiff  was  creilitor.  The  statute  of  Massachusetts 
limited  actions  against  administrators  to  four  years  from  taking  out  letters.  In  this 
case*,  the  four  years  had  expired,  and  the  claim  was  barred.  But  the  plaintiff,  think- 
ing his  case  a  hanl  one,  petitioned  the  legislature  to  suspend  the  law  of  limitation  in 
his  particular  case.  A  resolve  was  jwissed  to  that  effect ;  and  the  question  now  sub- 
mitted to  the  court  w«s,  whether  the  legislature  had  this  power.  The  court,  in  a  very 
able  opinion,  decided,  that,  although  the  legislature  has  power  to  repeal  or  suspend 
any  law  as  to  nil  persons,  it  cannot  exercise  this  power  with  resi)ect  to  any  particular 
individual.  It  was  manifestly  contrary  to  the  first  principles  of  civil  liberty  and  nat- 
ural justice,  and  to  the  spirit  uf  our  constitution  ana  laws,  that  any  one  citizen  should 
enjoy  privileges  and  advantages  which  are  denied  to  all  others  in  like  circumstances. 
The  constitution  of  Ohio  decJarea  that  *'all  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  State." 

(b)  See  1  Black.  Com.  134 ;  2  Kent,  Com.  26. 
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with  the  rights  of  others.  This  is  what  we  understand  by  the 
liberty  of  speech  and  of  the  press.  I  shall  consider  separately  the 
provisions  relating  to  each  of  these  three  branches  of  liberty  be- 
ginning with  corporal  liberty.  Individuals  can  only  be  deprived 
of  this,  in  three  classes  of  cases.  Firsts  by  arrest  in  civil  cases ; 
secondly^  by  arrest  in  criminal  cases ;  and  thirdly^  by  standing 
towards  another  in  the  relation  of  subjection.  With  regard  to 
arrest  and  detention  in  civil  cases,  we  have  already  considered 
that  declaration  of  our  State  constitution,  wliich  secures  every 
one  against  imprisonment  for  debt,  if  he  will  honestly  surrender 
up  his  property  for  tlie  benefit  of  his  creditors.  It  only  remains, 
therefore,  to  consider  the  detention  of  the  person  in  the  other  two 
classes  of  cases.  And,  first,  with  regard  to  arrest  and  detention  in 
criminal  cases y  there  are  numerous  declarations  tending  to  secure 
individuals  against  all  injustice,  from  the  moment  of  arrest  down 
to  the  final  conviction  and  punishment.  1  shall  briefly  describe 
these  in  their  order. 

Searches  and  Seizures,  (a)  It  is  declared  by  the  fourth  amend 
ment  of  the  federal  constitution,  that  "  the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers,  and  effects,  against  im- 
reasonable  searches  and  seizures,  shall  not  be  violated ;  and  no 
warrants  shall  issue  but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized."  There  is  a  similar  decla- 
ration in  our  State  constitution.  The  effect  is,  that  no  person  can 
be  arrested,  or  his  premises  searched,  without  a  warrant,  from  the 
proper  authority,  issued  upon  the  oath  of  some  individual,  and 
particularly  describing  the  person,  ])lace,  or  offence.  In  England, 
prior  to  1763,  a  practice  had  grown  up,  of  issuing  general  war- 
rants for  the  apprehension  of  suspected  persons,  or  the  searching 
of  their  premises,  witliout  naming  them,  or  describing  their  of- 
fence; whereby  great  injustice  was  done  to  innocent  persons. 
These  warrants  were  decided,  in  that  year,  to  be  against  tlie 
common  law,  and  were  accordingly  suppressed.  (6)  But  the  ap- 
prehension that  they  might  be  revived  in  this  country,  was  a  suf- 
ficient reason  for  making  tliis  declaration. 

Bail.  ((?)     Between  the  arrest  and  trial,  the  accused  must  either 

(a)  See  2  Story,  Const.  1901  ;  4  Black.  Com.  291  ;  Ejc  parte  Biirford,  8  Cranch, 
447  ;  Ex  parte  Bollman,  4  Cranch,  75  ;  Money  v,  I^ach,  3  Bun-ows,  1843.  As  to  the 
description  to  be  made  and  other  ))rocecdings  in  cases  of  seizure,  see  Gn»en  v.  Briggs, 
1  CnrtiH,  C.  C.  H.  311  ;  Scate  r.  Robinson,  33  Maine,  564  ;  Fisher  v.  McOurr,  1  Gniy 
(Mass.),  1.  -{And  the  fifth  amendment  protecting  a  man  from  being  comixjlled  to 
testify  against  himself  in  a  criminal  case  prohibits  the  seizure  of  his  private  papers  as 
evidence  against  him,  for  tliat  would  be  a  si)ecie8  of  testifying  agaiust  himself.  Boyd  v. 
United  States,  11()  U.  S.  616.}. 

{b)  The  legality  of  such  general  warrant,**,  known  as  writs  of  assistance,  was  con- 
tested before  the  supreme  court  of  the  colony  of  Massachusetts  in  1761.  It  was  the 
occasion  of  the  celebrated  argument  of  James  Otis,  which  was  said  by  John  Adams  to 
have  given  birth  to  Amerit;au  ind(»i>endence.  Works  of  John  Adams,  voL  1,  p.  57  ; 
vol.  2,  Api>endix  A  ;  vol.  10,  ]>p.  314,  362. 

(c)  The  provision  of  the  federal  constitution  does  not  apply  to  the  State  govern- 
ments. Commonwealth  v,  Uitdiiogs,  5  Gray,  482.  Privear  v.  The  Common  wealth, 
5  WaUace,  462. 
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be  detained  in  prison,  or  held  to  bail.  Our  constitution  declares 
that  ^^  all  persons  shall  be  bailable  by  sufficient  sureties,  unless  for 
capital  offences,  where  the  proof  is  evident  or  the  presumption 
great :  "  and  both  constitutions  declare  *^  that  excessive  bail  shall 
not  be  required."  The  manner  of  taking  bail  will  be  described 
hereafter.  Suffice  it  here  to  say,  that  these  declarations  sufficiently 
secure  the  liberty  of  the  accused  between  the  arrest  and  trial. 

Ms>de  of  Accusation,  (a)  The  fifth  amendment  of  the  federal 
constitution  declares  that  "no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia  when  in  actual  service,  in  time  of 
war  or  public  danger."  Our  constitution  excepts  "  petit  larceny 
and  other  inferior  offences."  The  two  words  presentment  and  in- 
dictmentj  mean  the  same  thing  in  our  practice ;  namely,  a  formal 
accusation  drawn  up  by  the  prosecuting  officer,  and  found  to  be 
true  by  a  grand  jury,  consisting  of  fifteen  impartial  persons  acting 
under  oath,  of  whom  twelve  at  least  must  concur,  before  the  ac- 
cused can  be  put  upon  his  defen<5e  ;  and  their  deliberations  are 
conducted  under  an  oath  of  secrecy,  in  order  that,  if  an  indictment 
be  not  found,  the  grounds  of  suspicion  may  not  be  divulged.  The 
result  is,  that  the  common-law  mode  of  proceeding  by  information 
is  here  abrogated,  except  with  regard  to  the  minor  offences.  This 
was  an  accusation  filed  by  the  prosecuting  officer  in  his  official 
capacity,  ui)on  which  the  accused  wap  brought  to  trial,  without  the 
intervention  of  a  grand  jury.  We  have  already  seen  the  im- 
peachment of  officers  for  official  misconduct  requires  an  accusation 
to  be  first  made  and  concurred  in  by  a  majority  of  tlie  house  of 
representatives.  So  that  we  are  well  secured  against  being  brought 
to  trial,  in  any  case,  without  probable  cause. 

Trial.  (6)  Both  the  federal  and  State  constitutions  contain 
several  declarations  relating  to  the  trial,  in  nearly  the  same  words. 
1.  "  In  all  criminal  prosecutions,  the  accused  hath  a  right  to  be 
heard  by  himself  and  his  counsel."  The  ancient  common  law 
inhumanly  denied  the  right  of  having  counsel  in  capital  cases, 
though  it  was  permitted  in  trials  for  minor  offences  ;  but,  in  con- 
formity with  the  above  declaration,  botli  the  federal  and  State 
courts  are  required  to  assign  counsel,  not  exceeding  two,  in  all 
cases  when  tlie  accused  is  not  able  to  employ  them  ;  and  they  have 
access  to  him  in  prison  at  all  reasonable  hours.     2.  "  To  demand 

{a)  See  2  Story,  Const  §  1782  ;  4  Black.  Com.  302.  This  provision  requiring 
indictments  does  not  prevent  the  legislature  from  making  changes  in  the  technical  form 
of  indictments.  Lougee  v.  The  State,  11  Ohio,  68  ;  VVcdf  v.  The  State,  19  Ohio  State, 
248.  Nor  does  it  render  unconstitutional  the  provision  of  the  criminal  code,  that  in 
case  of  a  plea  in  nlKitement  of  misnomer,  the  true  name  shall  bo  substituted  and  the 
trial  proceed.     Lasuro  v.  The  State,  19  Ohio  State,  43. 

{h)  See  4  Black.  Com.  355  ;  2  Story,  Const.  §  1792  ;  People  v.  Smith,  3  Wheeler's 
Criminal  Cases,  100.  The  provi.sions  of  the  fifth  and  sixth  amendments  to  the  con- 
stitution of  the  United  States  do  not  apply  to  crimes  under  the  State  laws.  Twitchell 
V.  The  Commonwealth,  7  Wall.  321  ;  Frescott  v.  The  State,  19  Ohio  State,  184. 
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the  nature  and  cause  of  the  accusation  against  him,  and  to  have  a 
copy  thereof.'*  Accordingly,  the  federal  and  State  laws  provide 
that  the  accused  shall  be  furnished  with  a  copy  of  the  indictment 
before  the  trial,  (a)  3.  "To  meet  the  witnesses  face  to  face." 
Accordingly,  written  evidence^  by  depositions,  cannot  be  used  in 
criminal  cases,  unless  by  consent.  The  accused  may  always  claim 
the  right  of  hearing  the  evidence  against  him  from  the  lips  of  the 
witnesses,  that  their  whole  bearing  and  demeanor  may  be  noticed 
by  the  jury,  and  any  bias,  evasion,  or  concealment  detected.  (6) 
4.  "To  have  compulsory  process  for  obtaining  witnesses  in  his 
favor."  Anciently,  the  accused  could  not  even  have  witnesses 
examined  for  him.  But  the  federal  and  State  constitutions  not 
only  secure  this  privilege,  but  also  give  him  the  same  means  of 
compelling  their  attendance  that  the  government  has.  The  mode 
of  compulsion  will  be  considered  hereafter.  6.  "  To  have  a  speedy 
public  trial,  by  an  impartial  jury  of  the  county  or  district  in  which 
the  offence  shall  have  been  committed."  ((?)  Firsts  the  trial  shall 
be  speedy.  The  accused,  who  is  presumed  innocent  until  proved 
guilty,  shall  not  long  be  kept  \\\  suspense.  Accordingly,  it  is  pro- 
vided, that,  unless  there  be  some  strong  reason  for  delay,  he  may 
insist  upon  being  tried  at  the  first  term  after  the  arrest.  Secondly ^ 
the  trial  must  be  public.  There  can  be  no  star-chamber  proceed- 
ings. All  must  be  done  in  the  face  of  day.  Thirdly^  the  trial 
must  be  by  an  impartial  jury  ;  but  the  various  statutory  provisions 
tending  to  secure  their  impartiality,  will  be  considered  hereafter. 
Fourthly^  the  jury  must  be  taken  from  the  county,  in  trials  under 
the  State  law ;  and  from  the  district,  in  trials  inidcr  the  federal 
law  ;  unless  it  appear  that  a  fair  trial  cannot  there  be  had.  Thus 
the  accused  is  saved  the  expense  of  a  distant  trial,  and  has  the 
advantage  of  the  good  opinion  he  may  have  established  in  his  own 
neighborhood.  6.  "  Shall  not  be  compelled  to  give  evidence  against 
himself."  This  does  not  exclude  voluntary  confessions,  but  pre- 
cludes all  resort  to  torture  and  the  rack,  or  any  other  compulsory 
means,  to  extort  confessions.  7.  "  Shall  not  be  twice  put  in 
jeopardy  for  the  same  offence."  (d^    This  is  only  ihQ  aflBrmanco 

(a)  This  right  may  be  waived.     Fonts  v.  The  State,  8  Ohio  State,  98. 

(6)  This  clause  does  not  exclude  evidence  of  dying  declarations,  or  of  the  testimony 

flven  by  a  deceased  witness,  on  a  former  trial  between  the  same  parties.     Summons  v. 
he  State,  5  Ohio  State,  325. 

(c)  It  has  been  held  that  the  court  may,  at  the  election  of  the  defendant,  try  the 
issue.  Dailey  r.  The  State,  4  Ohio  State,  67  ;  Dillingham  v.  The  State,  6  id.  280. 
But  it  hns  since  been  held,  that,  in  the  higher  gnides  of  crime  at  least,  it  is  not  in  the 
power  of  the  accused  to  waive  a  trial  by  jur}',  and  consent  to  the  finding  of  the  fa('ts  by 
the  court.  Williams  v.  The  State,  12  Ohio  State,  622.  At  common  law,  juries, 
it  has  been  held,  were  the  exclusive  judges  of  evidence,  but  were  bound  both  in  civil 
and  criminal  cases  to  n*ceive  the  law  from  the  court.  Commonwealth  r.  Porter,  10 
Met.  263  ;  Commonwealth  r.  Anthes,  5  Gray,  185  ;  Williams  r.  The  State,  10  Ind. 
603  ;  Pierce  V.  The  State,  13  N.  II.  636.  Montgomery  v.  Tlie  State,  11  Ohio,  424  ; 
Kobbins  v.  The  State,  8  Ohio  State,  131.  In  some  of  the  States,  there  are  statutes 
by  which  the  jury  is  made  the  judge  of  the  law  in  criminal  cases.  Such  an  act  was 
pronounced  contrary  to  the  State  constitution  in  Massachusetts,  in  Commonwealth  v, 
Anthes. 

(d)  See  4  Black.  Com.  335  ;  2  Story,  Const.  §  1787 ;  People  v.  Goodwin,  18  Johns. 
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of  a  great  common-law  right.  The  meaning  is,  that  a  person  shall 
not  be  tried  a  second  time  for  any  offence,  after  having  been  once 
acquitted  or  convicted  of  that  same  offence,  by  the  verdict  of  a 
jury,  on  which  judgment  has  been  pronounced.  But  if  the  jury 
disagree,  or  a  new  trial  be  allowed,  or  judgment  be  arrested,  the 
jeopardy  here  contemplated  has  not  once  existed,  and  another  trial 
mav  be  had. 

Punishment.  Both  the  federal  and  State  constitutions  declare, 
that  "  excessive  fines  shall  not  be  imposed  ;  nor  cruel  and  unusual 
punishments  inflicted."  (a)  We  have  already  considered  the  fed- 
eral power  of  punishment,  both  enumerated  and  incidental.  For 
the  rest,  the  jx)wer  of  punishment  belongs  to  the  States.  In  either 
case,  however,  if  fines  be  imposed,  they  cannot  be  excessive  ;  and 
if  any  other  mode  of  punishment  be  provided,  it  must  neither  be 
cruel  nor  unusual.  By  aruel^  is  here  meant  barbarous.  Death  is 
a  cruel  punishment ;  yet  death  is  inflicted  in  one  case  under  the 
laws  of  Ohio,  and  in  several  cases  under  the  laws  of  Congress. 
The  declaration  then  only  means  that  there  shall  be  no  unnecessary 
torture  or  barbarity.  And  since  the  punishment  cannot  be  unusual^ 
no  room  is  left  for  the  exercise  of  that  horrid  kind  of  ingenuity, 
which  delights  itself  in  devising  new  modes  of  punishment.  And 
when  we  come  to  the  de])artment  of  criminal  law,  we  shall  find 
that  the  pledge  here  given  has  been  faithfully  kept.  Probably  the 
world  does  not  furnish  a  more  humane  and  sim])le  criminal  code 
than  that  of  Ohio.  But  the  proportioning  of  punishment  to  the 
offence  has  always  been  a  matter  of  difficulty.  No  legislature  can 
beforehand  so  graduate  the  scale  of  punishments,  as  to  adapt  them 
exactly  to  all  the  varying  shades  of  criminality  ;  and  therefore  tlio 
expedient  adopted  both  by  the  federal  and  State  legislatures  is,  to 
fix  certain  limits  within  which  the  discretion  of  the  court  may 
range,  in  apportioning  the  punishment  to  the  facts  of  the  case. 
The  remaining  provisions  relating  to  punishment  are  found  only 
in  the  State  constitution,  and  are  as  follows :  Firaty "  no  person 
shall  be  transported  out  of  the  State,  for  any  offence  committed 
within  tlic  same."  In  other  words,  hanuhment  cannot  be  resoiijed 
to  as  a  mode  of  punishment.  Secondly^ "  no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate."  There  is  a  similar 
provision  by  Congress  in  the  act  of  1790.  It  was  a  barbarous 
doctrine  of  the  English  law,  (h)  that  a  conviction  of  any  of  the 
high  offences  was  followed  by  the  two  consequences  here  prohibited  ; 
namely,  a  corruption  or  attaint  of  blood,  so  that  the  convict  could 
neither  inherit  nor  transmit  inheritance ;  and  a  forfeiture  of  his 

187  ;  Poage  v.  The  SUte  of  Ohio.  3  Ohio  State,  229  ;  Dobbins  v.  The  State,  14 
Ohio  State,  493  ;  Stewart  v.  The  State,  If)  Ohio  State,  155  ;  State  v,  Behimer,  20  Ohio 
State,  672  ;  Shelby  v.  Boenau,  40  Ohio  State,  253  ;  MitcheU  v.  State,  42  Oliio  State^ 
883. 

(a)  This  provision  in  tlie  national  constitution  applies  only  to  the  legiidatiou  of  the 
United  States.     Privear  v.  The  Commonwealth,  5  Wallace,  462. 

(6)  See  4  Bkck.  Com.  381. 
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present  property.  In  this  way,  his  innocent  kindred  suffered  for 
his  guilt. 

Domestic  Detention,  (a)  This  may  happen  in  consequence  of 
the  relation  of  a  minor  to  his  parent  or  guardian ;  an  idiot  or 
lunatic  to  his  guardian  ;  a  wife  to  her  husband ;  an  apprentice  to 
his  master ;  and  a  slave  to  his  master. 

Habeas  Corpus.  (Ji)  I  have  thus  adverted  to  the  constitutional 
declarations  tending  to  secure  corporal  liberty.  Any  personal 
detention  contrary  to  these  provisions  is  unlawful,  whether  it  be 
in  the  public  streets,  in  prisons,  in  private  houses,  or  elsewhere. 
And  now  the  question  arises,  How  is  a  person  unlawfully  detained 
to  recover  his  liberty  ?  Both  the  federal  and  State  constitutions 
declare  that  "  the  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  when,  in  case  of  rebellion  or  invasion,  the 
public  safety  may  require  it."  By  the  writ  of  habeas  corpus  is 
here  meant,  that  high  and  imperative  writ,  which  issues  as  a  matter 
of  peremptory  right,  in  favor  of  any  person  who  is  in  confinement 
or  detention,  in  any  manner  whatsoever,  except  it  be  on  conviction 
of  some  offence,  for  which  his  imprisonment  is  the  punishment,  as 
provided  in  our  statute.  By  virtue  of  this  writ,  the  person  so 
detained  is  carried  at  once  before  a  judge  to  have  the  cause  of  his 

{a)  Our  only  constitutional  provision  upon  this  subject  is,  that  "there  slmll  be  no 
Blavery  in  this  State  ;  nor  involuntary  servitude,  unless  for  the  punishment  of  crime." 

(b)  See  2  Story,  Const.  §  1338  ;  3  Black.  Com.  131  ;  2  Kent,  Com.  26  ;  Kurd  on 
Habeas  Corpus.  This  writ  appears  to  have  originated  with  Magna  Chartn,  and  to  have 
taken  the  place  of  the  writ  ae  homine  replegiandoy  as  the  givat  writ  of  lilx>rty.  It  is 
said  to  be  a  writ  of  rights  but  not  a  writ  of  course^  since  cause  must  Iw  shown.  Law- 
rence's case,  5  Binnoy,  304  ;  Ferguson's  cose,  9  Johns.  236.  It  issues  generally  to  try 
the  legality  of  any  detention  by  commitment  or  otherwiwe.  Among  the  lea<ling  cases 
ATO  Gregory's  cast*,  4  Buit.  1901 ;  United  States  r.  Greene,  3  Mason,  482 ;  Commonwealth 
V,  Briggs,  16  Pick.  203  ;  Menjcin  v.  People,  25  Wendell,  64  ;  Commonwealth  ».  Addicks, 

5  Binney,  520  ;  Stacey's  cjise,  10  Jt)hn8.  328  ;  Somersett's  case,  20  Stute  Trials,  1  ;  United 
States  V.  Jones,  3  Wash.  C.  C.  R.  224.  Among  the  debate<l  (piestions  are,  whether 
the  return  can  be  contmdicted  ;  whether  a  writ  of  error  will  lie  ;  and  whether  one  tri- 
bunal will  inquire  into  a  contempt  against  another  ;  as  to  which,  see  Anderson  v.  Dunn, 

6  Wheaton,  204  ;  Burdett  v.  Abbott,  14  East,  152,  201  ;  Yeates  v.  The  People,  6  Johns. 
619  ;  Holmes  v.  Jennison,  14  Peters,  540  ;  In  re  Falvey  v.  Massing,  7  Wisconsin, 
630.  The  power  of  the  federal  courts  depends  upon  the  14th  section  of  the  act  of 
1739,  1  Stat,  at  Large,  73  ;  and  the  7th  section  of  the  act  of  1833,  4  SUit.  at  Large, 
634.  See  Bollman's  ease,  4  Crunch,  75  ;  Watkins'  case,  3  Peters,  201  ;  Williams'  case, 
9  Peters,  704  ;  Dorr's  case,  3  How.  105  ;  in  the  matter  of  Motzger,  5  id.  176  ;  In  re 
Thomas  Kainc,  14  id.  103.  The  jurisdiction  of  the  State  courts,  by  means  of  tlie  writ 
of  habeas  corptiSt  to  jmiss  u]H)n  the  legality  of  the  detention  of  pei-sons  who  are  in  the 
custody  of  the  United  Sniti-s  olficers,  and  to  discharge  them  from  such  custody,  has 
recently  been  passed  uiwn  in  elaborate  decisions.  Iji  re  Booth,  3  Wisconsin,  1,  Ex 
parte  Booth,  id.  145  ;  In  re  Booth  and  Rycraft,  id.  157  ;  Bagnall  i'.  Ableman,  4  id. 
163  ;  Ableman  v.  Booth,  and  United  8tatesV  Booth,  21  How.  506  ;  Exjxirte  Bushnell, 
8  Ohio  State,  599  ;  Ex  parte  Collier,  6  id.  55.  When  in  an  application  to  a  State 
court  it  appeirs  by  the  return  that  the  prisoner  19  held  under  the  authority,  or  claim 
and  color  of  authority,  of  the  United  States  by  an  officer  of  the  government,  the  court 
can  inquire  no  further,  but  must  refuse  the  writ.  Tarble's  case,  13  Wall.  397.  This 
writ  cannot  b3  used  as  a  summary  protest  to  review  or  revise  errors  or  irregularities  in 
the  sentence  of  a  court  of  comjK^tent  jurisdiction.  Ex  parte  Shaw,  7  Ohio  St4ite,  81  ; 
Piatt  r.  Harrison,  6  Clarke  (Iowa),  79  -{ Ex  parte  Van  Hagan,  25  Ohio  State,  426. 
The  United  States  courts  sustain  a  jurisdiction  to  release  on  habeas  corpus  a  prisoner 
or  convict  held  by  State  authorities  in  violation  of  the  United  States  constitution,  laws, 
or  treaties.    Ex  parte  Royall,  117  U.  S.  241  }> . 
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detention  investigated,  and  if  it  appear  to  be  unlawful,  he  is  imme- 
diately set  at  liberty.  No  comment  can  make  the  importance  of 
this  privilege  more  manifest  than  the  bare  statement  of  what  it  is. 
In  fact,  it  is  universally  regarded  as  the  grand  bulwark  of  corporal 
liberty ;  and  hence  the  precaution  to  declare  that  it  shall  never  he 
suspended,  except  in  cases  of  the  most  overpowering  necessity. 
There  is,  moreover,  in  addition  to  the  recovery  of  liberty,  a  remedy 
in  damages  for  the  unlawful  detention,  by  an  action  for  malicious 
prosecution  or  false  imprisonment;  but  these  do  not  belong  to  our 
present  discussion. 

§  79.  Reiigiotui  Liberty,  (a)  The  reason  why  government  ought 
not  to  interfere  with  religion  is,  that  religion  is  a  matter  exclusively 
between  man  and  his  Creator.  Yet,  clear  as  this  proposition  is, 
almost  every  government  in  the  world,  except  ours,  has  made 
religion  a  matter  of  state ;  until  the  union  of  church  and  state  had 
almost  become  a  political  axiom.  If  we  take  England  as  an  ex- 
ample, we  find  that  a  very  large  portion  of  her  laws  have  relation 
to  her  religious  establishment.  Indeed,  we  owe  the  first  settlement 
of  this  country  to  her  interference  with  the  consciences  of  her  sub- 
jects. The  first  colonists  came  here  to  enjoy  that  religious  liberty 
which  was  denied  them  at  home.  And  the  doctrine  for  which 
they  sacrificed  so  mucli  is  now  incorporated  into  all  our  constitu- 
tions. The  federal  constitution,  in  the  first  amendment,  declares 
that  "  Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;"  and,  in  another 
place,  that  "  no  religious  test  shall  ever  be  required  as  a  qualifica- 
tion to  any  oflice  or  public  trust  under  the  Unit^^d  States."  Our 
State  constitution  contains  a  still  more  full  and  emphatic,  declaitt- 
tion,  in  these  words :  '*  All  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to  the  dictates  of  their 
own  conscience.  No  person  shall  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  maintain  any  form  of  worship 
against  his  consent ;  and  no  preference  shall  be  given  by  law  to 
any  religious  society ;  nor  shall  any  interference  with  the  rights 
of  conscience  be  permitted.  No  religious  test  shall  be  required  as 
a  qualification  for  office,  nor  shall  any  person  be  incompetent  to 
be  a  witness  on  account  of  his  religious  belief ;  but  nothing  herein 
shall  be  construed  to  dispense  with  oaths  and  affirmations.  Re- 
ligion, morality,  and  knowledge,  however,  being  essential  to  good 
government,  it  shall  be  the  duty  of  the  general  assembly  to  pass 
suitable  laws  to  protect  every  religious  denomination  in  the  peace- 
able enjoyment  of  its  own  mode  oiE  public  worship,  and  to  encour- 
age schools  and  the  means  of  instruction."  The  result  is,  that 
we  enjoy  an  entire  freedom  of  conscience  in  religious  matters; 
and  that  we  liave  very  few  legislative  provisions  in  any  way  con- 
nected with  religion.  We  have  seen  that  in  the  first  two  sales  of 
land  by  the  federal  government,  within  the  State,  one  section  in 

(a)  2  Kent,  Com.  Zi. 
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each  township  was  set  apart  for  the  support  of  religion  :  a  thing 
which  has  not  been  done  since  the  adoption  of  the  federal  consti- 
tution; and  there  are  some  legislative  provisions  relating  to  the 
management  of  tliese  lands.  But,  with  these  exceptions,  the  only 
provisions  we  have  in  any  way  connected  with  religion,  are  those 
which  prohibit  the  disturbing  of  religious  societies  when  met  for 
the  purpose  of  worship,  and  which  secure  to  such  societies  a  per- 
petuity in  their  lands  used  for  church  purposes,  without  a  specific 
act  of  incorporation. 

§  80.  Liberty  of  Speech  and  of  the  Press,  (a)  It  has  been  well 
remarked  that  there  is  little  danger  from  error  of  opinion,  when 
there  is  a  free  opportunity  to  expose  and  correct  it  by  speech,  and 
by  the  press.  This,  then,  is  one  motive  for  securing  this  branch 
of  liberty.  And  another  is  to  secure  the  accountability  of  public 
agents.  Public  opinion  is  the  tribunal  before  which  a  corrrupt  or 
unfaithful  officer  moat  fears  to  be  arraigned  ;  but  the  efficiency  of 
this  restraint  depends  chiefly  upon  the  freedom  with  which  every 
one  is  allowed  to  express  his  opinions  on  public  affairs.  Without 
adverting,  therefore,  to  the  high  considerations  growing  out  of  the 
sacredness  of  the  right,  abstractly  viewed,  we  find  in  expediency 
alone  a  sufficient  reason  for  securing  to  opinion  the  utmost  free- 
dom, both  as  to  its  formation  and  expression.  Accordingly,  the 
federal  constitution  declares  that  "  Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press."  Our  State 
constitution  is  more  diffuse  in  its  language.  It  begins  by  declaring 
that  "  every  citizen  may  freely  speak,  write,  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  the  right, 
and  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty  of 
speech  or  of  the  press."  This  qualification  is  tacitly  annexed  to 
every  species  of  civil  liberty.  They  who  abuse  it  are  held  liable 
for  the  injury  resulting  from  such  abuse.  It  was  well,  however,  to 
guard  the  above  declaration  against  the  possibility  of  cavil.  The 
doctrine  then  is,  that  the  liberty  of  speech  and  of  the  press  consists 
in  freedom  from  previous  censorship  or  restraint,  and  not  in 
exemption  from  subsequent  liability  for  the  injury  which  may 
thereby  be  done.  And,  accordingly,  the  law  makes  provision  by 
which  the  person  injured  may  have  his  civil  action  of  slander  or 
libelj  to  recover  damages  done  to  his  reputation ;  and  by  which 
the  libeller  may  be  criminally  prosecuted  as  an  offender  against 
the  public  peace.  Again,  it  is  declared,  that  "  in  all  criminal 
prosecutions  for  libel,  the  truth  may  be  given  in  evidence  to  the 
jury,  and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as 
libellous  is  true,  and  was  published  with  good  motives,  and  for 
justifiable  ends,  the  party  shall  be  acquitted."  The  common-law 
doctrine  is,  that  in  a  civil  action,  either  for  verbal  or  written 
slander,  the  truth  may  always  be  given  in  evidence ;  but  on  an 

(fl)  See  2  StoiT,  Const.  §  1880  ;  2  Kent,  Com.  19  ;  4  Black.  Com.  151  ;  works  on 
slander  and  libel  by  Starkie,  Holt,  Townsend,  Odgera ;  R.  S.  of  Ohio,  §§  6093,  5094. 
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indictment  for  a  libel,  never ;  because  the  criminality  of  a  libel 
consists  in  its  tendency  to  disturb  the  public  peace,  which  tendency 
would  be  the  same  whether  the  libel  was  true  or  false.  And  this 
agrees  with  our  statutory  definition  of  a  lil>el,  which  requires  it  to 
be  "  false  or  malicious."  This  provision,  therefore,  alters  the 
conmion  law  only  when  the  libel "  was  published  with  good  motives, 
and  for  justifiable  ends."  In  such  cases,  the  truth  may  be  given 
in  evidence ;  but  in  other  cases  it  is  no  justification.  This  dis- 
tinction is  rational  and  well  founded.  The  truth  ought  to  be 
published,  when  it  concerns  the  public  to  know  it ;  but  private 
matters,  even  though  true,  ought  not  to  be  made  public,  in  order 
to  disgrace  private  individuals  without  benefiting  the  public. 

In  conclusion,  it  is  proper  to  remark,  that  the  true  nature  of  that 
liberty  and  equality  which  we  have  now  been  considering,  is  often 
mistaken  or  misrepresented.  We  have  seen  that  civil  liberty  is 
liberty  protected  and  restrained  by  law  ;  and  that  social  equality 
is  only  an  equality  of  rights  and  obligations,  as  determined  by  law. 
In  this  view,  both  are  so  mutually  dependent  upon  each  other, 
that  neither  can  exist  without  the  other.  But  this  is  true  only  of 
liberty  and  equality  as  above  defined  ;  for  an  absolute  equality  of 
condition  is  incompatible  with  any  degree  of  liberty.  What  is  it 
to  be  born  free,  and  to  live  free,  but  to  have  the  capability  of  carv- 
ing out  our  own  particular  fortunes  for  ourselves,  and  thus  differing 
indefinitely  from  those  around  us  ?  It  would  require  more  than  a 
Nero's  despotism  to  reduce  all  men  to  a  strict  level,  and  keep  them 
there.  Even  the  most  abject  of  slaves  will  differ  in  condition. 
Inequality  of  condition,  therefore,  is  the  natural  offspring  of  civil 
liberty  and  equality  of  rights.  But  how  often  has  this  great  truth 
been  lost  sight  of  !  We  need  not  go  to  the  ostracisms,  the  perse- 
cutions, and  the  banishments  of  ancient  Greece  or  Rome,  for  ex- 
amples. We  need  not  even  go  so  far  back  as  the  reign  of  terror 
in  France,  when  the  guillotine  was  employed,  in  the  name  of  lib- 
ertj',  to  bring  about  an  absolute  equality.  We  may  find  alarming 
indications  of  the  same  spirit  at  home.  Under  the  magic  name  of 
equality,  the  doctrines  of  agrarianism  are  beginning  to  be  openly 
avowed  ;  and  unprincipled  demagogues  are  industriously  sowing 
the  seeds  of  jealousy  and  disaffection  between  the  rich  and  the 
poor,  the  intelligent  and  the  ignorant,  the  illustrious  and  the  ob- 
scure. These  distinctions  they  would  abolish,  not  by  the  regular 
results  of  free  and  generous  competition,  but  by  the  combined  force 
of  numbers  trampling  down  sui>eriority.  And  liberty  has  been 
perverted  in  a  similar  manner.  The  people  are  told  that  their 
voice  is  the  voice  of  God  ;  in  their  self-love,  tliey  take  this  hackneyed 
saying  literally  ;  and  what  then  is  the  majesty  of  law,  if  it  happen 
to  stand  in  the  way  of  their  capricious  will !  There  can  be  but 
one  earthly  supremacy;  and  if  this  is  to  be  found  in  the  fitful 
ebullitions  of  popular  feeling,  the  boasted  supremacy  of  law  becomes 
a  mere  name.  This  position  is  too  clear  for  argument.  If  the 
people  are  to  rise  against  their  own  laws,  and  suicidally  trample 
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them  under  foot,  and  if  public  opinion  is  to  sustain  them  in  so 
doing,  there  can  be  no  such  thing  as  security ;  for  we  shall  hold 
our  rights  at  the  mercy  of  a  mob  of  tyrants  the  most  arbitrary 
and  inexorable  ;  and  the  signs  of  mob  rule  have  of  late  been  fear- 
fully multiplying,  both  in  theory  and  practice.  Doctrines  have 
been  advanced  in  high  places  which  clearly  sanction  popular  vio- 
lence against  obnoxious  laws ;  and  in  almost  every  quarter  of  the 
country,  practice  has  followed  precept,  and  the  laws  have  been 
tumultuously  set  at  defiance.  These  things  may  well  excite  alarm 
in  every  patriotic  bosom.  If  a  determined  stand  be  not  taken  by 
the  friends  of  order  against  these  tendencies  towards  the  subver- 
sion of  order,  the  most  fearful  convulsions  may  well  be  appre- 
hended. Let  it  never  be  forgotten,  that  the  sole  tenure  by  which 
we  hold  our  rights,  is  the  absolute  and  unquestioned  supremacy 
of  the  law.  This  must  be  maintained,  and  insubordination  pre- 
vented, at  all  hazards.  The  mob  must  be  kept  down,  cost  what  it 
may :  otherwise  the  days  of  free  government  are  numbered-  Here 
is  our  Rubicon^  and  it  must  not  be  crossed. 

§  81.  Right  of  Property.  We  have  seen  that  "  the  right  of  ac- 
quiring, possessing,  and  protecting  property,"  is  set  down  in  our 
constitution  among  "  the  unalienable  rights."  Whether  it  be  so 
or  not,  is  a  matter  of  speculation,  upon  which  I  shall  not  waste 
time.  It  is  enough  for  us,  that  the  right  of  property  exists  under 
the  social  compact,  and  that  the  protection  and  regulation  of  it 
form  a  leading  object  of  municipal  law.  Property,  as  we  have 
seen,  is  cither  in  possession  or  in  expectation,  and  the  declarations 
now  to  be  discussed  relate  to  both  descriptions  of  property,  with  a 
view  to  secure  its  inviolability  by  government. 

Property  in  Possession,  (a)  The  language  of  the  ordinance  of 
1787  is,  "  Should  the  public  exigencies  make  it  necessary  for  the 

(a)  See  2  Story,  Const.  §  1790  ;  2  Kent,  Com.  338  ;  1  West.  Law  Jour.  371  ;  Bates 
V.  Cooper.  5  Ohio,  115;  Willyard  v.  Hamilton,  7  Oliio,  2  part,  111  ;  Cooper  v.  Wil- 
liams, 4  Ohio,  253  ;  Cooper  v.  Warren  Canal  Co.,  7  Ohio,  1  pt  242  ;  Parks  t>.  Boston, 
16  Pick.  207  ;  Schuylkill  Company  ^.Thobani,  7  Serg.  &  R.  422  ;  In  re  Albany  Street, 
11  Wendell,  153  ;  In  re  Furman  Street,  17  Wendell,  670  ;  Gardner  r.  Newburgh,  2 
Johns.  (I'h.  Ii«^p.  162  ;  Beekman  v.  Saratoga  Railroad  Comy»any,  3  Paige,  45  ;  Rogers 
V.  Bradshaw,  20  Johns.  735  ;  McArthur  v,  Kelly,  6  Ohio,  130.  In  Gardner  «.  Trustees 
of  Newburgh,  2  Johns.  Ch.  Kep.  162,  the  facts  were  these:  Gardner  owned  a  farm 
through  which  a  stream  flowed,  which  he  used  for  various  valuable  purposes.  The 
stream  issued  from  a  stream  on  his  neighbor's  farm.  The  legislature  autnorized  the 
trustees  to  take  water  from  the  spring  in  pipes  for  the  use  of  the  town  of  Newburgh, 
but  ma<le  no  provision  for  making  up  to  Gardner  the  loss  he  would  sustain  by  divert- 
ing the  water,  //p/rf,  that  he  was  entitled  to  a  fair  compensation  before  the  water 
could  be  diverted  ;  and,  as  the  law  made  no  provision  therefor,  an  injunction  was 
granted.  In  Rogers  v.  Bradshaw,  20  Johns.  Rep.  735,  the  facts  were  these  :  The 
legislature  of  New  York  authorized  the  canal  commissioners  to  take  lands  necessary 
for  the  canal.  It  became  necessary  to  use  the  turnpike  track  for  the  canal,  and  to 
construct  a  new  turnpike  on  Bradshaw's  land.  Ho  brought  trespass.  Held,  that  tres- 
pass would  not  lie.  Bradshaw  was  entitled  to  compensation  ;  but  as  his  land  was 
necessary  for  the  new  road,  which  was  rendered  necessary  by  the  canal,  the  commission- 
ers were  not  trespassers.  A  turnpike  is  a  public  road.  Dictum,  that  even  though  an 
act  taking  piivate  property  for  public  uses  makes  no  provisions  for  compensation,  it  still 
shields  the  persons  entering  from  liability  as  trespassers.  And  see  2  Kent,  Com.  339, 
note,     lu  Beekman  v,  Saratoga  Railroad  Company,  8  Paige,  45,  the  facta  were  these : 

14 


210  BILL  OF  BIGHTS. 

common  preservation  to  take  any  person's  property,  or  to  demand 
his  particular  seryices,/i^Z/  compensation  shall  be  made  for  the  same." 

The  company  had  projected  the  railroad  over  Beekman's  land,  the  only  convenient 
place.  lie  had  refused  his  consent,  and  would  make  no  agieement  for  compensation, 
rursuant  to  the  charter,  the  governor  had  appointed  commissioners,  who  had  ap- 
praised damages,  and  the  amount  was  dei)o8ited  in  bank  for  Beekman,  who  had  notice 
of  the  fact.  He  applied  for  an  injunction,  which  was  refused.  Beldy  that  a  railroad 
was  a  public  use,  if  the  legislature  chose  so  to  consider  it,  for  which  private  property 
might  be  taken.  That  the  government  might  exercise  the  right  of  eminent  domain 
through  a  private  corporation.  That  the  charter  must  provide  a  fair  mode  of  ascer* 
taining  the  com])ensation,  but  it  nee<l  not  be  a  jury,  since  the  constitutional  goarantr 
of  ,a  right  to  a  trial  by  jury  relates  only  to  a  trial  of  issues  of  fact  in  civil  and  crimi- 
nal cases  in  courts  of  justice.  And  see  Willyard  v,  Hamilton,  7  Ohio,  2  part.  111.  In 
Cooper  V,  Williams,  4  Ohio  R.  253,  the  facts  were  these  :  The  law  authorizing  the  con- 
struction of  the  Ohio  canal  empowers  the  commissioners  to  take  any  land,  water,  or 
materials  necessary  ;  and  if  application  be  made  within  one  year  for  comjiensation,  they 
are  to  appoint  three  or  five  appraisors  to  assess  damages,  deducting  benefits,  which  award 
the  commissioners  are  to  pay.  Cooper  owned  land  on  Mad  River,  commanding  a  lai^ 
water-powiT,  part  of  which  he  was  using.  The  canal  commissioners  constructed  a 
dam  ahove  him,  and  a  feeder,  by  which  they  took  out  three  thousand  cubic  feet  per 
minute,  which  greatly  diminished  the  water-power  Cooper  might  use  on  his  landi 
This  quantity  was  necessary  to  supply  the  canal.  On  its  transit,  two-thirds  could  be 
used  as  water-power,  which  the  commissioners  proposed  to  sell  for  the  use  of  the  State. 
Coo{>c>r  applied  for  an  iignnction,  which  was  refused.  Held,  that  Cooper  was  entitled 
to  comi)ensation  for  any  of  his  land  taken,  or  for  any  loss  of  the  use  of  water  flowing 
by  or  through  his  land.  But  he  had  no  such  right  in  the  water  of  Mad  River,  tibat  the 
State  might  not  take  so  much  of  it  as  the  canal  re(^uired,  making  compensation.  And 
having  taken  it,  the  State  might  use  it  in  its  transit,  or  sell  the  use  of  it.  The  same 
was  aSirmod  in  Cooper  v,  Williams,  6  Ohio  K.  891.  In  Bates  v.  Cooper,  5  Ohio  K.  115f 
the  direct  question  of  the  constitutionality  of  the  canal  laws  as  to  talcing  private  pro]^ 
erty  was  preseuted,  and  their  constitutionality  sustained.  The  intimation  is,  that  it  la 
sufficient,  if  the  law  provides  some  equitable  mode  of  ascertaining  compensation,  with- 
out  requiring  it  to  be  assessed  and  paid  over  before  proceeding  with  the  work.  In 
McArtnur  c.  Kelly,  5  Ohio  R.  139,  the  whole  subject  of  jury  trials  is  very  fully  consid- 
ered. The  particular  point  deci<lcd  is,  that,  as  our  constitution  requires  the  compensa- 
tion to  be  in  money,  the  legislature  cannot  authorize  the  canal  commissioners  to 
comm>nsate  one  man  for  the  injury  he  will  sustain  in  his  water-power,  by  constructing 
a  mill-race  on  the  land  of  another  man.  In  Young  r.  Buckingham,  5  Ohio,  486,  the 
legislature  authorized  the  erection  of  a  toll-bridge  over  the  Muskingum,  providing  that 
damages  should  be  estimated  by  three  commissioners  appointed  bv  the  court  of  common 
pleas.  Only  two  of  the  commissioners  concurred  in  the  award.  Held,  that  a  toll- 
oridge  is  a  public  use,  for  which  private  property  may  be  taken  ;  and  that  the  award  of 
the  majority  of  the  commissioners  is  suihcieut.  A  State  cannot,  in  the  exercise  of  the 
right  of  eminent  domain,  authorize  the  talking  of  property  for  a  private  use.  Nesbitr. 
Trumbo,  39  111.  110  ;  Tide  Water  Co.  v.  Coster,  8  Green  (N.  J.),  518.  The  le^latureis 
the  sole  judge  as  to  whether  the  exigency  for  the  property  for  a  public  use  exists,  but  ia 
not  sole  judge  of  what  is  a  public  use  :  on  this  last  point  the  court  will  review  their 
decision.  Tyler  v.  Beacher,  44  Vt.  649  ;  Talbot  v.  Hudson,  16  Gray,  417  ;  Memphia 
Freight  Co.  v.  M(>mphis,  4  Cold.  410.  Ground  cannot  be  taken  under  this  form  for  a 
private  road.  Osbom  u.  Hart,  24  Wis.  89  ;  Bsnkhead  v.  Brown,  25  Iowa,  540  ;  Crear 
V,  Crossley,  40  111.  175.  A  city  may  be  authorized  to  take  the  entire  fee  of  a  district 
of  low  land  for  the  public  health,  fill  it  up,  and  sell  it  out  again.  Dingley  v,  Boston, 
100  Mass.  554. 

Since  this  note  was  written,  many  changes  have  taken  place  besides  those  made  by 
the  constitution.  In  this  State,  the  exclusive  jurisdiction  is  committed  to  the  probate 
or  common  pleas  courts,  with  a  jury  of  twelve.  This  constitutional  provision  for  the 
pa3rment  for  land  taken  for  public  puri)oses  does  not  execute  itself.  A  law  authorizing 
the  apjiroprintion  of  land,  which  docs  not  provide  a  mode  of  assessing  the  value,  b  in- 
operative. Lamb  v.  Lane,  4  Ohio  State,  167  ;  Watson  v.  Pleasant  Tp.,  21  Ohio  State, 
667.  Notice  may  bo  given  by  publication  to  non-resident  land-owners,  if  the  law  so 
provide,  and  in  such  case  a  failure  to  claim  within  a  limited  time  may  be  declared  a 
waiver  of  claim.  Cupp  ©.  Seneca  Co.,  19  Ohio  State,  173  ;  Reckner  v,  Warner,  22 
Ohio  State,  275  ;  Anderson  v.  McKinney,  24  Ohio  State,  467.  Though  in  case  of  a 
failure  to  put  in  a  claim  within  a  proper  time,  caused  by  inevitable  accident,  a  court  of 


BILL  OF  BIGHTS.  211 

The  language  of  the  federal  constitution  is, "  Nor  shall  private 
property  be  taken  for  public  use  without  ju%t  eompenaation.*'  The 
language  of  our  first  State  constitution  is,  "rrivate  property 
ought  and  shall  ever  be  held  inviolate,  but  always  subservient  to 
the  public  welfare,  provided  a  compensation  in  money  be  made  to  the 
owner."  The  language  of  our  new  constitution  is,  "Private 
property  shall  ever  be  held  inviolate,  but  subservient  to  the  public 
welfare.  When  taken  in  time  of  war  or  other  public  exigency, 
imperatively  requiring  its  immediate  seizure,  or  for  the  purpose  of 
making  or  repairing  roads  which  shall  be  open  to  the  public  with- 
out charge,  a  compensation  shall  be  made  to  the  owner  in  money ; 
and  in  all  other  cases  when  private  property  shall  be  taken  for 
public  use,  a  compensation  therefor  shall  first  be  made  in  money, 
or  first  secured  by  a  deposit  of  money ;  and  such  compensation 
shall  bo  assessed  by  a  jury  without  deduction  for  benefits  to  any 
property  of  the  owner."  (a)  And  again,  "  No  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  until  full  compensar 
tion  therefor  be  first  made  in  money,  or  first  secured  by  a  deposit 
of  money,  to  the  owner,  irrespective  of  any  benefit  proposed  by  such 
corporation,  which  compensation  shall  be  ascertained  by  a  jury  of 
twelve  men,  in  a  court  of  record,  as  shall  be  prescribed  by  law."(i) 

equity  might  relieve,  yet  it  will  not  be  sufficient  that  a  man  knowing  of  the  day,  and 
leaving  home  on  business,  is  delayed  on  bis  return  by  an  accident  to  the  train,  aa  this 
mip^ht  nave  been  giiardeil  against.  Reckner  v.  Warner,  supra.  It  may  be  weU  to  ob- 
serve that  the  clause  in  the  federal  constitution  does  not  apply  to  Stat«  legislation. 
Barron  v,  Baltimore,  7  Peters,  243.  Nor  wiU  a  court  of  chancery  interfere.  Walker 
V.  Mad  River  K.  Co.,  8  Ohio,  88.  Where  a  railroad  has  been  once  located,  it  cannot  be 
changed  without  an  express  authority.  Moorhead  p.  Little  Miami  R.  Co.,  17  Ohio,  340. 
Where  a  canal  contractor  enters  for  materials  under  the  written  authority  of  the  engi- 
neer, this  is  a  justification  in  trespass.  Bliss  r.  Hosmer,  15  Ohio,  44  ;  Lyon  v.  Jerome, 
15  Wendell,  567  ;  Wheelock  r.  Young,  4  Wendell,  647  ;  Fulton  v,  Monahan,  4  Ohio, 
426  ;  McClintock  v.  Inskip,  13  Ohio,  21.  Whether  land  can  now  be  taken  in  fee,  for 
railroads  and  the  like,  or  only  a  right  of  way,  see  Bloodgood  v.  Mohawk  R.  Co.,  14  Wen- 
dell, 51.  Raleigh  &  Gaston  R.  R.  Co.  v.  Davis,  2  Dev.  &  Bat.  467  ;  Heyward  v. 
Mayor  of  New  York,  3  Seldcn,  314 ;  Quimby  v,  Vt  Central  R.  R.  Co.,  23  Vt  387  ;  De 
Varaigne  v.  Fox,  2  Blatchf.  C.  C.  95.  •{  The  legislature  could  authorize  the  fee  to  be 
taken  for  canal  purposes.  Malone  v.  Toledo,  34  Ohio  State,  641  ;  but  will  not  be 
deemed  to  have  done  so  without  express  terms.  McComl)s  v.  Stewart,  40  id.  647.  ^ 
The  owner  of  lots  upon  a  public  street  has  a  private  right  in  such  street,  valuable  as 
property,  and  when  exercising  reasonable  care  and  prudence,  he  makes  erections  on  the 
lot  m  accordance  with  the  established  grade,  and  a  subsequent  alteration  of  the  grade 
is  made,  whereby  he  suffers  substantial  injury,  he  is  entitled  to  compensation. 
Crawfonl  v.  Village  of  Delaware,  7  Ohio  State,  459.  But  the  prevailing  rule  is  that 
damages  are  not  recoverable  for  such  consequential  injuries,  unless  specially  provided  by 
statute.  See  Pierce  on  American  Railroad  Law,  pp.  173.  222,  and  cases  cited.  As  to 
the  extent  of  the  right  to  appropriate  beyond  the  track  for  depots,  shops,  and  the  like, 
see  Kvle  v.  Auburn  R.  Co.,  2  Barbour,  Ch.  R.  489  ;  Kemper  v,  Cincinnati,  &c.  Turn- 
pike, 11  Ohio,  392.  Oicsy  v.  Cincinnati,  W.  &  Z.  R.  R.  Co.,  4  Ohio  State,  808.  New 
Orleans  Second  Municipality,  1  Ia.  An.  Rep.  128  ;  I^nderbnin  v.  Duffy,  2  Barr.  398  ; 
Navigation  (^o.  v.  Commissioners,  11  Penn.  State,  202;  Hankins  v,  I^awrence,  8 
Blackford,  266.  For  the  rule  of  damages,  see  13  Law  Jour.  Rep.  434  ;  Sedgwick  on 
Damages,  ch.  xxiii.  The  subject  of  taking  private  property  for  public  uses,  is  consid- 
ered in  Pierce  on  American  Railroad  Law,  ch.  viii.  and  Mills  on  Eminent  Domain. 
J  a)  A  jury  of  twelve  men  is  intended  by  this  clause,  but  the  assessment  may  be 
e  in  the  first  instance  by  a  commission,  reserving  an  appeal  to  a  jury.  Lamb  v. 
Lnne,  4  Ohio  State,  167. 

{b)  Giesy  v.  C.  W.  &  Z.  R.  R.  Co.,  4  Ohio  State,  808 ;  In  matter  of  Wells  C<miitj 
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These  declarations  assert  two  great  principles.  First,  the  private 
right  of  an  individual  must  yield  to  the  eminent  domain  of  govern- 
ment, whenever  the  public  good  requires  it.  And  this  is  well ;  for 
otherwise  it  would  be  in  the  power  of  one  obstinate  owner  to  prevent 
the  execution  of  any  of  those  great  public  improvements  which 
contribute  so  much  to  the  general  convenience  and  happiness. 
Secondly,  to  equalize  the  burden,  and  avoid  all  hardship,  the  owner 
of  property  so  taken  is  to  receive  a  compensation,  which  shall 
be  full,  just,  and  in  money.  Any  law,  therefore,  which  should  con- 
demn private  property  for  any  other  than  a  public  use,  or  which 
should  not  provide  for  such  a  compensation,  would  be  unconstitu- 
tional. One  question  formerly  much  discussed  was,  whether  the 
compensation  must  be  paid  before  the  property  is  taken.  The 
answer  was,  that  if  a  law  authorizing  property  to  be  taken,  provides 
an  equitable  mode  of  ascertaining  the  compensation,  and  directs 
it  to  be  paid,  the  law  is  valid  ;  but  in  any  given  case,  if  the  owner 
of  property  could  make  it  appear  that  his  compensation  would  be 
doubtful  or  improbable,  he  might  obtain  an  injunction  against 
taking  the  property  until  the  compensation  had  been  secured,  (a) 
Another  question  was,  whether  benefits  were  to  be  taken  into  view 
in  fixing  the  amount  of  compensation.  Upon  this  question  there 
was  much  contrariety  of  opinion.  There  is  an  obvious  distinction 
to  be  made  between  paying  for  property  actually  taken,  and  paying 
for  consequential  injury  where  property  is  not  taken.  To  the  lat- 
ter case,  the  constitutional  provisions  do  not  apply.  It  is  a  mere 
question  of  damages ;  and  as  there  can  be  no  actual  damages 
where  the  benefit  exceeds  the  injury,  there  is  no  doubt  that  benefits 
may  be  properly  offset  against  consequential  injuries.  (6)  But  can 
benefits  be  offset  against  the  value  of  the  property  actually  taken? 
In  this  State,  where  the  compensation  must  be  "  in  money ^^  the 
answer  must  undoubtedly  be  in  the  negative;  for  the  benefits 
derived  from  the  vicinity  of  a  public  improvement,  however  great, 
are  not  lit<3rally  money.  But  how  is  it  where  the  compensation  is 
only  required  to  be  "^waf,"  or  "/tiH,"  without  specifying  money  ? 
Can  benefits,  then,  be  offset  against  property  ?  It  would  seem  they 
cannot ;  for  while  many  share  in  the  benefits  of  any  great  public 
work,  besides  those  whose  property  is  taken  for  its  construction, 
this  rule  would  make  the  burden  fall  wholly  on  the  latter  class, 
which  would  be  unjust.  It  may  be  said,  however,  that  when  a  man 
is  not  made  absolutely  poorer  by  taking  part  of  his  property,  no 

Road,  7  Ohio  State,  16,  21.  -{That  the  right  to  take  private  property  for  public  use  is 
an  incident  of  sovereignty,  and  does  not  require  constitutional  recognition,  see  United 
States  V.  Jones,  109  U.  S.  SIS.)- 

(a)  Pien^e  on  American  Railroad  Law,  pp.  163,  509,  and  cases  cited  ;  Cushman  v. 
Smith,  34  Maine,  247  ;  Bloodgood  v,  Mohawk  &  Hudson  R.  R.  Co.,  14  Wendell,  51. 

[h)  The  benefits  deducted  are  generally  confined  to  such  as  are  peculiar  to  the 
lana-owner,  and  not  shared  by  other  members  of  the  community.  Meacham  v.  Fitch- 
burg  R.  R.  Co.,  4  Cush.  291  ;  Nicholson  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  88  ; 
Robbins  v.  Mil.  k  Horicon  R.  R.  Co.,  6  Wis.  636.  But  contra ^  Alton  k  Sangamon 
R.  R.  Co.  V.  Carpenter,  14  111.  190.  See  Little  Miami  R.  R.  Co.  v,  CoUett,  6  Ohio 
State,  182  ;  Cleveland  &  Pittsbui^  R.  R.  Co.  v.  Ball,  5  id.  568. 
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injury  is  done  him.  But  the  answer  is,  that  relatively  he  is  made 
poorer,  by  so  much  as  the  property  is  worth,  because  his  neigh- 
bors, whose  property  is  not  taken,  share  equally  in  the  benefits. 
On  the  whole,  then,  the  rule  would  seem  to  be,  that  property 
actually  taken  for  public  uses  must  be  paid  for,  without  reference 
to  benefits,  which  can  only  be  offset  against  consequential  damages. 
Still  another  question  was,  whether  the  amount  of  compensation 
must  be  determined  by  a  jury  of  twelve  persons.  It  has  been 
decided  that  any  fair  and  equitable  mode  will  be  sulEcient,  as  by 
disinterested  appraisers  or  commissioners,  (a)  But  in  this  State, 
these  questions  are  all  put  to  rest  by  the  provisions  of  the  new 
constitution,  before  quoted.  As  to  what  are  public  uses,  it  has 
been  held  that  canals,  turnpikes,  railroads,  toll-bridges,  supplies  of 
water  for  a  town,  and  the  like,  are  public  uses ;  and  that  the  legis- 
lature may  exercise  its  right  of  appropriating  private  property  for 
such  uses  through  private  corporations.  (6) 

Property  in  expectation  —  Contractn,  (c)     Property  in  expecta- 

(a)  Willyard  v.  Hamilton,  7  Ohio,  2  pt.  Ill ;  Hickox  v.  Cleveland,  8  id.  543  ;  Beek- 
man  v,  Saratoga  &  Schenectady  R.  K.  Cfo.,  3  Paige,  75  ;  Lake  Erie  R.  B.  Co.  v.  Heath, 
9  Ind.  558.  Where  a  special  remedy  is  provided  for  assessing  damages,  it  is  exclu- 
sive. Houston  V.  Eaton  &  Hamilton  R.  R.  Co.,  i  Ohio  State,  685  ;  Kramer  v. 
Cleveland  &  Pittsburg  R.  Co.,  5  id.  140.  Pierce  on  American  Railroad  Law,  pp.  168, 
223. 

(6)  Giesy  ».  C.  W.  &  Z.  R.  R.  Co..  4  Ohio  State,  808.  •{  A  right  of  way  acquired  bv 
appropriation  is  held  subject  to  tlie  right  of  the  State  to  regulate  for  public  benefit.  It 
is  therefore  held  subject  to  a  further  appropriation,  not  subversive  of  the  former  use ; 
hence  another  railway  may  condemn  a  right  to  cross  the  former.  The  right  of  the  sec- 
ond railway  is  not  merely  acquired  from  the  first,  but  is  held  under  the  State  for  public 
benefit ;  hence  the  State,  in  the  exercise  of  its  }X)lice  powers,  may  require  the  stoppage 
of  trains  at  crossings,  the  maintaining  of  watchmen,  &c.,  for  public  protection.  And 
these  expenses  and  inconveniences  do  not  grow  out  of  the  construction  of  the  cross- 
track,  but  out  of  the  future  use  of  the  franchise,  and  hence  are  not  part  of  the  damages 
to  be  assessed.  Railway  v.  Railway,  30  Ohio  State,  604  ;  Mass.  Centr.  R.  R.  v.  B. , 
C.  &  T.  R.  R.,  121  Mass.  124.}. 

(c)  See  Mad.  Pan.  1443-4,  1581  ;  1  Kent,  Com.  413  ;  2  Story,  Const,  ch.  xxxiv.  ; 
9  Dane,  Abr.  Ai)p.  77  ;  Fletcher  v.  Peck,  6  Cranch,  87  ;  New  Jersey  v,  Wilson,  7 
Cranch,  164  ;  Terrett  v.  Taylor,  9  Cranch,  43  ;  Dartmouth  College  v.  Woodward,  4 
Wheaton,  518  ;  Sturges  v,  Crowninshield,  4  Wheaton,  122  ;  M'Millan  v.  M'Neill,  4 
Wheaton,  209  ;  Green  v.  Biddlc,  8  Wheaton,  1  ;  Ogden  v,  Saunders,  12  Wheaton,  213  ; 
Blanchard  v,  Russell,  13  Mass.  1  ;  Mather  v.  Bush,  16  Johns.  233  ;  Smith  v.  Parsons, 
1  Ohio,  236  ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  421  ;  Bronson  p. 
Kinzie,  1  How.  311.  In  Fletcher  v.  Peck,  6  Cranch,  87,  the  facts  were  these  :  In  1795, 
Georgia  passed  an  act  authorizing  the  sale  of  a  large  tract  of  wild  land  ;  in  pursuance 
of  which,  a  gmnt  was  regularly  made  by  patent,  to  the  Georgia  Company.  Fletcher 
held  a  deed  from  Peck  for  a  part  of  this  land  under  a  title  denved  from  the  patent,  in 
which  deed  Peck  had  covenanted  that  the  title  conveyed  by  the  patent  was  good  and 
valid  when  the  patent  was  made,  and  had  not  since  been  impaired.  The  fact  was, 
that,  in  1796,  Georgia  hod  passed  another  act,  declaring  the  preceding  act  and  all 
conveyances  under  it  to  be  null  and  void.  The  pretence  was,  that  the  first  act  was 
collusively  procured  by  bribing  members  of  the  legislature.  Fletcher,  therefore, 
brought  an  action  of  covenant  against  Peck,  and  assigned  as  a  breach,  that  the  patent 
was  void  by  the  effect  of  the  act  of  1 796.  This  brought  up  the  question,  whether  the 
legislature  of  Georgia  could  constitutionally  repeal  the  act  of  1795,  and  make  void 
the  proceedings  under  it.  Chief. Justice  Marshall  pronounced  the  decision  of  the 
court.  He  said  they  could  not  go  into  an  inquiry  respecting  the  corru]»tion  of  the 
sovereign  power  of  the  State  ;  nor  was  it  necessary.  For  admitting  the  original 
transaction  to  have  been  infected  with  fraud  the  parties  to  this  suit  did  not  partici- 
pate in  it,  and  had  no  notice  of  it     Yet  if  the  act  of  1795  be  in  fact  repealed,  their 
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tion,  as  we  have  seen,  consists  chiefly  of  eantracU.  Without  here 
stating  the  requisites  of  a  valid  contract,  it  is  sufficient  to  saj  that 

right?,  innocently  ac4|uired  tinder  it,  are  annihilated.  Had  Geoigia  power,  then,  to 
repeal  this  act  f  She  had  not.  The  act  was  a  grant  to  which  Geoigia  was  a  partjr. 
A  ffrant  is  a  contract  executed.  In  its  own  nature,  it  is  an  e xtinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  ri^t.  Such  a  con- 
tract Geoi*gia  had  made,  and  rights  had  hecome  vested  under  it.  Could  the  legis- 
lature afterwards  {mss  a  law  impairing  its  obli^tion  ?  Certainly  not ;  for  a  contract 
by  a  State  is  as  much  protected  bv  the  constitution,  as  a  contract  by  an  individual. 
The  principle  tliercfore  establishea  by  this  case  may  be  thus  stated :  a  grant  is  a 
contract,  the  obligation  of  which  cannot  be  impairc<l ;  and  it  makes  no  difference 
whether  the  State  or  an  iudiridual  was  a  party  to  the  grant  In  New  Jersey  v. 
Wilson,  7  Cranch,  164,  the  facts  were  these  :  In  1758,  New  Jersey  passed  a  law 
declaring  that  certain  lands  to  be  purchased  for  the  use  of  the  Indians  should  not 
thereafter  be  subject  to  any  tax.  The  Indians  occupied  these  lands  until  1808, 
when  they  were  sold  to  individuals  by  authority  of  the  legislature  ;  but  nothing  ^-as 
said,  in  the  authority  to  sell,  respecting  the  former  exemption  from  taxation.  In 
1804,  a  law  was  passed  repealing  the  law  of  1758,  which  exempted  the  lands  from 
taxes,  and  they  were  accoraingly  assessed.  This  brought  in  question  the  validity  of 
the  law  of  1804.  It  had  alreadv  been  decided  in  Fletcher  v.  Peck,  that  the  prohibi- 
tion in  the  constitution  extended  to  contracts  to  which  a  State  waa  a  party,  as  well 
as  to  contracts  between  individuals.  In  this  case,  therefore,  the  inquiry  was  narrowed 
down  to  the  <iuestion,  whether  the  foregoing  farts  amounted  to  a  contract,  which  was 
violated  by  tne  act  of  1804  ?  The  court  decided  that  the  transaction  between  New 
Jersey  and  the  Indians  had  every  requisite  of  a  contract.  The  exemption  from  taxa- 
tion made  the  lauds  more  valuable,  and  they  were  sold  by  the  Indians  with  thia 
privilege  annexed.  The  State,  in  authorizing  the  sale  by  the  Indians  might  have 
stipulate<l  for  a  surrender  of  this  pririlege,  but  did  not.  The  purchasers  therefore 
took  the  land  with  the  privilege  annexed,  and  the  State  could  not  afterwards  take  it 
away  without  impairing  the  obligation  of  their  contract  with  the  Indians.  This  case, 
then,  may  l>c  consider^  as  merely  a  reiteration  of  the  doctrine  of  Fletcher  v.  Peck. 
In  Terrett  v.  Taylor,  9  Cranch,  48,  the  facts  were  these  :  At  a  very  early  ]ieriod,  the 
Epianopal  Church,  and  the  common  law  relating  thereto,  were  recognized  in  Vii^nia  ; 
and  from  1661  to  1788,  a  variety  of  laws  were  passed  enabling  the  church  by  its  proper 
officers  to  hold  lands  and  other  ])roperty.  In  1770,  the  Episcopal  Church  of  Alexan- 
dria purchased,  in  due  form  of  law,  the  land  which  was  now  the  subject  of  dispute. 
Their  right  so  to  do  was  never  doubted  until  1793,  when  a  law  was  passed  repealing 
all  preceding  laws  on  the  subject  of  the  church.  In  1801,  another  law  was  passed, 
asserting  the  right  of  the  State  to  all  the  property  of  the  Episcopal  churches,  and  di- 
recting it  to  be  taken  for  the  support  of  the  ]>oor.  The  pretext  was,  that  all  the  laws 
protective  of  the  church  were  inconsistent  with  the  principles  of  the  constitution  relat- 
ing to  religious  liberty.  On  these  facts,  the  question  was  referred  to  the  supreme  court, 
whether  the  laws  of  1798  and  1801  were  constitutional.  The  court  decided  that  they 
were  not.  Be  the  authority  of  the  legislature  on  the  subject  of  religion  what  it  might, 
they  had  authorized  the  church  to  purchase  tlieso  lands.  The  revolution,  though  its 
effect  was  to  deprive  the  Episcopal  Church  of  its  character  as  an  exclusive  relipous 
establishment,  could  not  divest  them  of  the  profwrt^*  which  was  before  vested  in  tnem ; 
for  even  the  division  of  an  empire  creates  no  forfeiture  of  previously  vested  rights  of 
property.  Nor  did  the  fact  ot  being  a  corporation  make  any  difference.  The  legisla- 
ture may  indeed  change  and  modify  public  corporations,  such  as  counties  and  ton^ns, 
which  exist  only  for  public  purposes  ;  though  even  then  the  rights  of  property  must 
1)0  secured  to  tlioso  for  whose  use  and  at  whose  expense  it  was  purchased.  A  legis- 
lature may,  however,  coiitrnct  with  a  municipal  coqwmtion,  although  it  is  its  creature  ; 
and  such  a  contract,  when  made,  is  protected  by  the  constitution  as  much  as  any  other. 
Grogan  v.  San  Francisco,  18  Cal.  490.  And  the  legislature  cannot  take  away  the  pri- 
vate proiKjrty  of  a  municipal  corjwration  which  it  has  legally  accjuired.  Thus  it  can- 
not declare  by  act  that  claims  for  damages  made  against  a  city  are  valid,  and  order 
the  amount  to  be  assessed  by  arbitrators.  Baldwin  v.  New  York,  42  Barb.  649.  But 
the  legislature  cannot  repeal  statutes  creating /?riwite  corpfraf-ions,  or  confirming  to  them 
proj)erty  awjuirtd  under  the  faith  of  previous  laws  ;  and  by  such  repeal  vest  the  prop- 
erty in  the  State,  or  dispose  of  it  without  the  consent  of  the  corporators.  Against 
such  legislation,  private  corporations  are  as  much  protected  as  individuals,  by  the 
spirit  and  letter  of  the  constitution.  This  is  a  sketch  of  the  reasoning  of  Judce  Story, 
who  delivered  the  opinion  of  the  court     In  Dartmouth  College  v.  Wooaward,  4 
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it  diffeiH  from  a  mere  promise  made  without  consideration,  chiefly 
in  this :  that  there  is  only  a  moral  obligation  to  perform  a  promise, 

Wheaton,  518,  the  facts  were  these:  In  1769,  the  British  crown  granted  a  charter  to 
the  Trustees  of  Dartmouth  College.  Under  this  charter  a  lai^e  amount  of  property  was 
acquired,  and  the  afifairs  of  the  College  were  prosperously  administered  until  1816,  when 
the  legislature  of  New  Hampshire  passed  a  law,  enlarging  the  numher  of  trustees, 
varying  the  mode  of  appointment,  placing  over  them  a  htmrd  of  overseers,  and  mak> 
ing  other  ini[K>rtant  alterations  in  the  charter.  The  old  trustees  met  and  resolved  not 
to  accept  the  provisions  of  this  act  The  new  cor|K>ration,  under  the  name  of  Trustees 
of  Dartmouth  UniversUy,  commenced  operation,  by  taking  possession  of  all  that  belonged 
to  the  college.  The  old  trustees  contested  their  right  in  an  action  of  trover  against 
the  treasurer,  to  recover  tlie  books,  papers,  and  title-deeds,  which  had  been  taken 
from  them.  The  question  raised  upon  these  facts  was,  whether  the  law  of  1816  camo 
within  the  prohibition  of  the  constitution  against  impairing  the  obligation  of  contracts. 
And  a  more  important  question  was  never  brought  before  a  court.  The  safety  of  all 
chartered  rights  was  stalced  upon  the  decision.  The  Slate  court  decided  in  &vor  of 
the  law.  But  the  federal  court  declared  tlie  law  unconstitutionaL  Thev  said  if  this 
had  been  a  public  corporation,  with  political  privileges,  or  if  the  funds  had  been  pub- 
lic property,  the  State  might  have  legislated  as  it  pleased.  But  this  cor])oration  was  a 
private  one  in  its  foundation,  and  enaowed  with  private  funds,  though  lor  public  and 
benevolent  purposes.  These  funds  had  been  contributed,  and  ti-ustees  nad  taken 
charge  of  them,  upon  faith  in  the  permanency  of  the  charter.  The  crown,  by  grant- 
ing tlie  charter,  had  contracted  with  the  donors  and  trustees  that,  so  long  as  the  pro- 
visions of  the  charter  were  complied  with,  it  should  not  be  withdrawn  or  impaired. 
At  the  revolution.  New  Hampshire  had  become  a  party  to  this  contract  in  place  of 
the  crown.  And  though  Paniament,  in  its  omnipotence,  might  have  violated  this 
charter,  the  legislature  of  New  Hampshire  cannot,  in  consequence  of  the  constitutional 
limitation  of  its  powers.  In  tine,  the  charter  is  a  contract,  the  obligations  of  which 
would  be  impaired  bv  enforcing  the  law  of  1816.  The  law,  therefore,  is  void.  In 
Greene  v.  Biddle,  8  wheaton,  1,  the  facts  were  these :  In  the  compact  between  Vir- 
ginia and  Kentucky,  in  1789,  prior  to  the  admission  of  the  latter  into  the  Union,  it 
was  stipulated  that  all  private  rights  and  interests  in  lands,  derived  from  the  laws  of 
Virginia  before  the  separation,  sfiould  remain  valid  and  secure  after  the  separation, 
and  should  be  determined  by  the  then  existing  laws  of  Virginia.  This  compact  was 
made  a  part  of  the  constitution  of  Kentucky,  and  thus  became  a  compact  between 
two  sovereign  States,  with  the  assent  of  Congress.  By  the  law  of  Virginia,  as  it 
then  stood,  the  claimant  of  lands,  who  succeeds  in  his  suit,  was  entitled  to  receive 
^nesne  profits  from  the  occupants.  But  in  1797  and  1812,  Kentucky  had  enacted  laws 
concerning  occupying  claimants^  which,  however  intrinsically  just  and  equitable,  mate- 
rially affected  the  interest  of  the  non-occupying  claimants,  as  they  would  have  been 
under  the  laws  of  Virginia  ;  for  the  object  of  those  laws  was,  to  compel  the  rightful 
owner  either  to  relinquish  the  lands  to  the  occupant,  or  pay  for  all  ininrovenients 
made  upon  them,  without  his  consent  or  default  ;  and  no  possession  could  i>e  obtained 
without  complying  with  these  requisitions.  .  In  the  present  case,  Greene's  title  accrued 
prior  to  the  separation,  and  he  claimed  to  have  his  rights  decided  pursuant  to  the 
compact.  This  brought  in  question  the  validity  of  the  laws  of  Kentucky,  and  the 
supreme  court  decided  that  they  were  unconstitutional.  They  said  that  the  consti- 
tution as  much  embraced  compacts  between  sovereign  States,  as  contracts  between 
individuals.  A  compact  did  not  differ  from  a  contract.  It  was  an  agreement  to  do, 
or  not  to  do,  some  particular  thing.  In  this  compact,  Kentucky  had  agreed  that  the 
rights  of  claimants  to  lands  should  be  determined  by  the  laws  of  Virginia  ;  and  hav- 
ing so  agreed,  could  pass  no  laws  to  impair  that  agreement.  But  the  laws  now  in 
question  did  impair  the  obligation  of  that  agreement ;  to  what  extent  was  not 
material.  Any  deviation  from  the  terms  of  a  contract,  by  postjwning  or  accelerat- 
ing the  period  of  performance,  imposing  terms  not  expressed  in  the  contract,  or  dis- 
pensing with  those  which  are,  however  minute  or  apparently  immaterial  in  their 
effect  upon  the  contract  of  the  parties,  impairs  its  obligation. 

The  case  of  Dartmouth  College  v.  Woodward,  affirming  the  inviolability  of  the 
charters  of  private  eleemosynary  corporations,  has  been  repeatedly  affirmed  by  the 
federal  and  State  tribunals.  Society,  &c.  v.  New  Haven,  8  Wheaton,  464  ;  Trustees 
of  Vincennes  University  v.  Indiana,  14  How.  268  ;  Norris  v.  Trustees  of  Abingdon 
Academy,  7  Gill  &  Johns.  7  ;  Grammar  School  v.  Burt,  11  Vennont,  632  ;  Brown  v. 
Hummel  1,  6  Barr,  86  ;  State  v.  Hey  wood,  3  Rich.  389.  The  supreme  court  of  Ohio, 
in  a  recent  elaborate  decision,  which  has  been  overruled  by  the  supreme  court  of  the 
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while  there  is  a  legal  ohligati<m  to  perform  a  contract.  And  it  is 
this  legal  obligation  which  gives  such  value  to  a  contract,  as  to 

United  States,  has  attempted  the  limitation  of  the  doctrine  of  this  case,  as  it  has 
usually  been  understood.  Toledo  Bank  v.  Bond,  1  Ohio  State  R.  622,  670.  The  charters 
of  private  civil  corporations,  as  those  of  banks,  turnpike  and  railroad  companies,  are 
equally  protected  by  the  United  States  constitution.  Planters'  Buik  v.  Sharp,  6  How. 
801  ;  People  v.  Manhattan  Co.,  9  Wendell,  351  ;  Boston  &  Lowell  R.  R.  Corp.  v. 
Salem  &  LoweU  R.  R.  Corp.,  2  Gray,  1. 

Grants  of  franchises  to  a  corporation  in  which  the  public  have  an  interest  —  as  the 
right  to  open  roads  and  lay  bridges  —  are  to  be  construed  strictly,  and  nothing  ^Misses 
beyond  what  the  natural  force  of  the  words  used  requires.  Thus,  in  a  celebrated  case, 
it  was  held  that  where  the  cliarter,  authorizing  a  corporation  to  build  a  bridge  over  a 
river,  granted  no  exclusive  rights  above  and  below  tne  bridge,  no  such  exclusive  right 
passed,  and  another  corporation  might  be  authorized  to  build  a  bridge  so  near  as  to 
reduce  the  toUs  of  the  first  bridge  to  a  very  small  value.  Charles  River  Bridge  v, 
Warren  Bridge,  11  Peters,  420.  This  case  has  been  often  affirmed.  West  River 
Bridge  V,  Dix,  6  How.  507  ;  Richmond  R.  R.  Co.  v.  Louisiana  R.  R.  Co.,  13  id.  81 ; 
Mohawk  Bridge  v.  Utica  &  SchenecUdy  R.  R.  Co.,  6  Paige,  547  ;  Whitd  River 
Turnpike  Co.  v.  Vt.  Central  R.  R.  Co.,  21  Vt.  591  ;  Tuckahoe  Canal  Co.  «.  Tuckahoe 
R.  R.  Co.,  11  Leigh,  42  ;  Pierce  on  American  Railroad  Law,  chap.  iiL  The  franchise 
of  a  corporation,  even  where  it  is  exclusive,  may  be  taken  for  public  uses,  where  com- 
pensation is  made.  West  River  Bridge  Co.  v.  Dix,  6  How.  507  ;  8.  c.  16  Vt  446  ; 
White  River  Turnpike  Co.  v.  Vt.  Central  R.  R.  Co.,  21  id.  591 ;  Enfield  Toll  Bridge 
Co.  V,  Hartfonl  &  N.  H.  R.  R.  Co.,  17  Conn.  40,  454 ;  Boston  Water  Power  Co.  v, 
Boston  &  W.  R.  R.  Co.,  23  Pick.  360  ;  Richmond,  &c.  R.  R.  Co.  r.  Louisa.  R.  R.  Co., 
13  How.  71  ;  Boston  &  Lowell  R.  R.  Corp.  v,  Salem  &  Lowell  R.  R.  Co.,  2  Gray,  1,  35  ; 
Crosby  v.  Hanover,  36  N.  H.  404.  The  doctrine  that  the  legislature  of  a  State  may, 
for  a  valuable  consideration,  grant  to  an  individual  or  a  corporation  exemption  from 
taxation  of  the  property  thereof,  so  that  the  imposition  of  the  tax  by  a  subsequent 
legislature  would  be  in  conflict  with  this  clause  of  the  United  States  constitution,  has 
been  severely  contested  in  Ohio.  Debolt  v.  Ohio  Life  Ins.  and  Trust  Co.,  1  Ohio 
State  R.  563  ;  Mechanics  &  Traders'  Bank  v.  Debolt,  id.  591  ;  Knoup  v.  Piqua  Bank, 
id.  603  ;  Toledo  Bank  v.  Bond,  id.  622.  It  has  also  b(*en  questioned  in  its  lull  extent 
in  New  Hampshire.  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  69  ;  Brewster  v. 
Hough,  10  id.  138  ;  Backus  v.  Lebanon,  11  id.  24,  and  denied  in  Pennsylvania.  Mott 
V,  Penn.  R.  R.  Co.,  30  Penn.  Statt^*,  9.  But  the  repeated  decisions  of  the  supreme 
court  of  the  United  States  have  now  established  it  beyond  all  controversy.  New  Jer- 
sey V,  Wilson,  7  Cranch,  164  ;  Gordon  v.  Appeal  Tax  Court,  8  How.  138  ;  Piqua 
Bank  v,  Knoop,  16  id.  369;  Dodge  v,  Woolsey,  18  id.  231;  Jefierson  Branch  v, 
Skelly,  1  Black,  436  ;  Franklin  Branch  Bank  «.  State  of  Ohio,  id.  474.  But  where 
the  payment  of  a  certain  per  cent  on  the  dividends  of  a  corporation,  prescribed  in  its 
charter,  api>eai"s  to  be  intended  only  as  a  temporary  rule  of  taxation,  tnis  provision  of 
the  constitution  does  not  interfere  with  the  imposition  of  a  higher  rate.  Eastern  Bank 
V.  Commonwealth,  10  Barr  (Penn.),  442  ;  Deoolt  v.  Ohio  Life  Insurance  and  Trust 
Co.,  1  Ohio  State,  663  ;  8.  c.  16  How.  416.  But  unless  there  is  a  valuable  consider- 
ation given  for  this  exemption  from  taxation,  it  may  be  repealed,  as  one  of  the  essen- 
tial elements  of  a  contract  is  wanting.  Christ  Church  v.  Philadelphia,  24  How.  300  ; 
Rouse  V.  Washington  University,  7  Am.  T-aw  Rt»g.  ( s.  s. )  390.  See  also  a  report  to 
the  Rhode  Island  Senate,  by  Hon.  E.  R.  Potter,  1  Am.  Law  Reg.  (n.  s.)  718.  A  law 
allowing  all  persons  manufacturing  salt  in  Michigan  to  bold  the  property  exempt  from 
taxation,  and  receive  a  certain  bounty  per  bushel  on  all  salt  manufactured,  does  not 
constitute  a  contract  between  persons  erecting  salt-works  under  it  and  the  State,  but 
is  a  mere  bounty,  and  may  be  repealed  at  will.  General  encouragements  held  out  to 
all  persona  indiscriminately  to  engage  in  a  trade  or  manufacture  in  whatever  shape^ 
are  always  under  legislative  control.  Salt  Co.  v.  East  Saginaw,  13  Wall.  373.  ^A 
State  cannot  contract  away  its  right  to  legislate  concerning  the  public  health  and 
morals.     Butchers  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  746.  }- 

Laws  atfecting  the  remedy  only  do  not  impair  the  obligation  of  a  contract.  Me- 
chanics', &c.  Bank  Appeal,  31  Conn.  63  ;  Cumniings  v.  Maxwell,  45  Maine,  190  ;  Rich 
V.  Flanders,  39  N.  11.  304  ;  N«w  Orleans  v.  Pontz,  14  \ji.  An.  853  ;  Hayward  v.  Judd, 
4  Minn.  483.  \  But  if  a  statute  of  evidence  affects  more  than  the  remedy  and  destroys 
vested  rights,  it  is  void.  Green  v.  Barry,  15  Wall.  622.  The  legislature  can  give  a 
creditor  or  claimant  a  better  remedy  than  he  had  before,  or  an  additional  one.  Peters 
V.  Mc Williams,  36  Ohio  State,  155.    A  statute  may  even  deprive  a  debtor  of  the  benefit 
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entitle  it  to  be  considered  as  property.  But  this  value  would  be 
greatly  diminished,  if  it  were  left  in  the  power  of  legislation  to  im- 
pair the  obligation  upon  which  it  depends ;  and  hence  the  impor- 
tance of  a  constitutional  guaranty  against  impairing  the  obligation 
of  contracts.  The  ordinance  of  1787  contained  this  declaration : 
"  And  in  the  just  preservation  of  rights  and  property,  it  is  under- 
stood and  declared,  that  no  law  ought  ever  to  be  made,  or  have 
force  in  the  said  territory,  that  shall,  in  any  manner  whatever, 
interfere  with,  or  aflfect,  private  contracts  or  engagements,  bond  fide 
and  without  fraud,  previously  formed."  This  was  the  first  time 
that  such  a  provision  ever  formed  part  of  a  declaration  of  rights. 
But  so  universal  is  the  conviction  of  its  vast  importance,  that  it  has 
been  inserted  in  every  American  constitution  since  formed.  In 
the  federal  constitution,  the  declaration  is,  that  ^^  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts ; "  in  our  State  con- 
stitution, that '''  the  general  assembly  shall  have  no  power  to  pass 
retroactive  laws,  or  laws  impairing  the  obligation  of  contracts ; 
but  may,  by  general  laws,  authorize  courts  to  carry  into  eflfect,  upon 
such  terms  as  shall  be  just  and  equitable,  the  manifest  intention  of 
parties,  and  oflScers,  by  curing  omissions,  defects,  and  errors  in  in- 
struments and  proceedings,  arising  out  of  their  want  of  conformity 
with  the  laws  of  this  State."  So  far,  then,  as  respects  State  legis- 
lation, we  are  doubly  protected.  Why  Congress  was  not  placed 
under  a  like  prohibition,  I  do  not  understand.  It  will  be  observed, 
that  the  ordinance  expressly  limits  the  prohibition  to  prior  contracts; 
and  this  is  the  construction  put  upon  the  language  of  the  constitu- 
tion. Indeed,  if  the  law  be  made  before  the  contract,  it  forms  a 
part  of  its  obligation,  and  cannot  be  said  to  impair  it.  The  design 
was  to  protect  existing  contracts  from  retroactive  legislation  ;  and 
the  effect  is,  that  when  a  valid  contract  is  once  made,  no  future 
State  legislation  can  impair  its  validity.  The  provision  has  been 
frequently  the  subject  of  judicial  construction,  and  the  following 

of  the  statute  of  limitations  on  a  debt  already  barnHl,  although  such  a  statute  could  not 
be  passed  as  to  pro|)erty  ;  for  the  title  vests  in  a  pirty  after  a  certain  time,  and  this 
would  disturb  vested  rights.  Campbell  r.  Holt,  115  U.  2S.  620.}*  A  stitute  does  not 
necessarily  impair  the  obligation  of  a  contract  because  it  may  enhance  the  difficulty  of 
iierformance  to  one  party,  or  diminishes  the  value  of  performance  to  the  other,  provided 
It  leaves  the  obligation  of  i)erfomiance  in  full  force.  So  a  statute  passed  after  a  sale  for 
taxes  retjuiring  the  holder  of  tax  certificates  to  give  notice  to  the  occujMint  of  the  land, 
if  there  is  one,  before  he  takes  his  deed,  is  not  invalid.  Curtis  v.  Whitney,  12  Wall. 
68.  The  action  of  forcible  entrv  and  detainer  does  not  enter  into  a  contract  for  a  lease 
so  that  a  repeal  of  it,  or  permission  to  make  a  new  defence,  impairs  the  obligation  of 
the  contract.  Dunham  r.  Stifle,  8  Wall.  595.  An  increase  in  the  amount  exempted 
from  execution  does  not  impair  the  obligation  of  the  contract.  Hanl«»man  v.  Downer, 
39  Ga,  425;  Hill  t;.  Kessler,  63  N.  C.  437;  Stephenson  v.  Osborne,  41  Miss.  119. 
liut  it  does  when  a  judgment  lien  has  been  obtained  on  land,  securing  the  debt  under 
the  law  existing  at  the  time  it  was  obtained,  but  which  security  the  new  law  would 
destroy.  Gunn  v.  Rarr>',  15  Wall.  610.  Stay  laws,  preventing  the  collection  of  debts 
are  unconstitutional.  Jacobs  v,  Smallwood,  63  N.  C.  112  ;  Hudspeth  v.  Davis,  41  Ala. 
389. 

Even  though  the  contract  expressly  stipulates  for  a  remedy,  an  act  abolishing  that 
remedy  will  deprive  the  party  of  it,  without  being  unconstitutional  on  that  account. 
Conkey  v.  Hart,  1 4  N.  Y.  22. 

See  farther  as  to  the  rule  in  Dartmouth  College  v.  Woodward,  in  note,  p.  231. 
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points  have  been  decided :  1.  A  grant  of  land,  which  is  an  exe- 
cuted contract,  is  within  the  prohibition,  and  it  makes  no  difference 
whether  a  State  or  an  individual  made  the  grant.  2.  A  charter 
creating  a  private  corporation  is  a  contract  within  the  prohibition ; 
and  so  is  a  compact  between  two  States  ;  but  a  charter  creating  a 
public  corporation  is  not  8.  The  extent  to  which  the  contract  is 
affected  is  of  no  consequence,  for  if  any  of  its  terms  be  varied,  its 
obligation  is  impaired.  4.  Tlie  prohibition  supposes  the  parties  to 
the  contract  to  belong  to  the  State  which  passes  the  law  affecting 
it,  otherwise  the  law  cannot  be  said  to  impair  it.  5.  With  these 
qualifications,  it  may  be  stated  generally,  that  statutes  of  usury 
.which  affect  the  validity  of  contracts ;  statutes  of  fraud,  which 
affect  the  evidence  of  contracts ;  and  statutes  of  limitation  and 
bankruptcy,  whicli  affect  the  remedy  of  contracts,  —  are  all  within 
the  meaning  of  the  prohibition,  (a) 

§  82.  Right  of  Petition  and  Instruotion.  (i)  The  right  of  W^" 
frage,  through  which  the  people  indicate  their  wishes  in  the  choice 
of  men  to  make  their  laws,  has  ali*eady  been  considered.  But  when 
the  proper  men  have  been  selected,  their  constituents  may  desire 
from  time  to  time  to  make  known  their  wishes  as  to  measures. 
Accordingly,  the  first  amendment  of  the  federal  constitution  de- 
clares that  ^^  Congress  shall  make  no  law  abridging  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition  tlie  government 
for  a  redress  of  grievances."  Our  State  constitution  goes  still 
further.  It  declares  that "  the  people  have  a  right  to  assemble 
together  in  a  peaceable  manner,  to  consult  for  their  common  good ; 
to  instruct  their  representatives ;  and  to  petition  the  general  assem- 
bly for  the  redress  of  grievances."  The  reason  for  thus  solemnly 
asserting  principles  so  self-evident  probably  was,  that  in  England, 
where  the  government  is  less  democratic,  several  restrictions  were 
laid  upon  the  exercise  of  these  rights.  The  provision  contains  three 
points  for  consideration.  1.  The  right  of  assembling  for  consulta- 
tion. The  only  qualification  is,  that  the  assembling  be  peaceable^ 
and  not  riotous.  2.  The  right  of  petitioning  for  the  redress  of 
grievances.  Correlative  to  this  right  of  the  people  to  petition,  is 
the  obligation  of  the  legislature  to  receive  and  consider  their  peti- 
tions. If,  however,  a  petition  be  disrespectful  in  its  language,  or 
demand  something  manifestly  frivolous  or  wrong,  a  legislature 

('0  Se«  2  Parsons  on  Contracts,  ch.  xi.  Police  regulations,  incidentally  affecting 
contracts  and  tlie  rights  acquired  under  them,  ai-e  not  within  the  constitutional  inhi- 
bition which  forbids  the  States  passing  laws  impairing  the  obligation  of  contracts  or 
that  wliich  gives  to  Con^^ress  the  exclusive  power  to  regulate  commerce.  Thorpe  v. 
Rutland  &  Burlington  R  R.  Co.,1  Williams  (Vt.),  140  ;  B.  C.  &  M.  R.  R.  Co.  v. 
The  State,  32  N.  H.  215  ;  Galena  &  Chicago  Union  R.  R.  Co.  v.  Loomis,  13  m.  648  ; 
Him  V.  Suite,  1  Ohio  State,  15  ;  Calder  v.  Kurby,  5  Gray,  596  ;  State  v.  Holmes,  88 
N.  H.  225  :  Cooley  t>.  Board  of  Wardens  of  Philadelphia,  12  How.  299.  Laws  made 
prior  to  the  formation  of  a  contract  do  not  impair  its  obligation.  Davis  v,  Bronson,  6 
Clarke  (Iowa),  410;  Rxiilroad  Co.  v.  MoClure,  10  Wall.  511.  -(The  right  of  testa- 
mentary disposition  has  nevctr  been  deemed  a  vested  and  inalienable  rigiit,  but  is  a 
product  of  statutory  law  which  may  be  abridged  ;  hence  our  statute  of  mortmain.  See 
Patton  V.  Patton,  39  Ohio  State,  590,  597.  \ 

(b)  1  Block.  Com.  143  ;  2  Story,  Const.  §  1893. 
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does  not  hesitate  to  reject  it  as  soon  as  presented.  8.  The  right  of 
instructing  representatives.  There  was  no  occasion  to  assert  this 
in  the  federal  constitution,  and  it  is  therefore  omitted.  Was  it 
necessary  to  assert  it  in  the  State  constitution  ?  Would  the  omis- 
sion  of  it  have  released  the  representative  from  his  corresponding 
obligation  to  obey  instructions  ?  In  some  of  the  States  these  are 
important  questions.  And  it  is  argued  with  some  plausibility,  that 
the  omission  by  the  people  to  reserve  the  right  in  their  constitution 
operates  as  a  relinquishment  of  it.  The  people,  it  is  said,  by  their 
constitution,  have  given  their  representatives  a  set  of  general  and 
permanent  instructions.  They  might  unquestionably,  at  the  same 
time,  have  stipulated  for  the  right  of  giving  future  instructions  for 
particular  emergencies ;  but  not  having  done  so,  they  have  agreed 
that  their  representatives  shall  be  bound  only  by  the  instructions 
in  the  constitution.  And  this  reasoning  derives  countenance  from 
the  fact,  that  several  of  the  constitutions,  like  that  of  Ohio,  take 
care  to  reserve  to  the  people  the  right  of  instruction.  On  the  other 
hand,  it  is  contended  that  the  right  of  instruction  flows  so  directly 
from  the  relation  of  constituent  and  representative,  that  it  requires 
no  assertion.  But  as  the  question  cannot  arise  here,  I  shall  not 
attempt  to  settle  it.  The  people  of  Ohio  have  reserved  the  right 
to  instruct  their  representatives,  and  of  course  the  representatives 
are  bound  to  obey.  But  whether  it  is  expedient  frequently  to 
exercise  the  right,  and  thus  far  convert  the  representative  into  an 
automaton,  may  well  admit  of  serious  doubt.  If  we  take  into  view 
the  abundant  safeguards  against  the  abuse  of  discretion  by  the 
representatives ;  the  evils  of  party  excitement ;  the  difficulty  of 
ascertaining  the  aggregate  will  of  the  constituents,  in  any  authentic 
shape ;  and  the  superior  advantage  which  the  representative  has 
to  inform  his  judgment  from  being  on  the  spot,  we  shall  probably 
arrive  at  the  conclusion,  that  the  right  of  instruction  should  only  be 
exercised  in  extreme  cases.  This  question  has  lately  assumed  a 
new  aspect.  State  legislatures  have  undertaken  to  instruct  federal 
senators,  because  they  elect  them.  Have  they  this  right  ?  They 
are  not  the  people,  and  do  not  therefore  come  within  the  letter  of 
the  declaration.  Nor  is  this  right  derived  by  imi)lication  from 
their  legislative  functions,  for  it  has  nothing  to  do  with  legislation. 
It  would  seem,  therefore,  that  their  instructions  are  not  obligatory 
upon  federal  senators.  The  people  of  the  States  may  instruct 
them,  but  not  the  State  legislatures. 

§  83.    Security  af;aiiiBt  Retroactive  Laws,  (a)     Thisre  can  be  but 

(a)  See  Mad.  Pap.  1400,  1444, 1450  ;  Gilniore  v.  Shiiter,  2  Levinz,  227  ;  Couch  v, 
Jefferies,  4  Burrow,  24t>0  ;  Call  v,  Hagger,  8  Mass.  Rep.  423  ;  Dash  v.  Van  Kleeck,  7 
Johnson,  477  ;  Calderv.  Buell,  3  Dallas,  386  ;  Fletcher  v.  Peck,  6Cranch,  87  ;  M'Cor- 
mick  r.  Alexander,  2  Ohio  Rep.  65;  Barton  v,  Monis,  15  id.  408  ;  Butler  v.  City  of 
Toledo,  5  Ohio  State,  225 ;  Ogden  v.  Blackle<^G[e,  2  Cranch,  272  ;  Society,  &c.  v. 
Wheeler,  2  Gallison,  105  ;  Satterlee  v.  Matthewson,  2  Peters,  380.  ^  Judge  Story's 
dctinition  of  a  retroactive  law  in  Society  for  Propagating  the  Gospel  v.  Wheeler,  2 
Gall.  105,  139,  is  "  Every  statute  which  takes  away  or  impairs  vested  rights  acouired 
under  existing  laws,  or  creates  a  new  obligation,  imposes  a  new  duty,  or  attacnes  a 
new  disability  iu  respect  to  transactions  or  considerations  already  past  must  be  deemed 
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one  opinion  as  to  the  injustice  of  retroactive  laws.    It  is  a  neces- 
sary maxim,  that  ignorance  of  the  law  forms  no  excuse  for  violat- 

retroactive."  This  definition  ban  been  adopted  by  the  supreme  court  of  Ohio,  Bair- 
deii  V.  Holden,  16  Ohio  State,  207,  and  of  the  United  States,  Sturges  «.  Carter,  114 
U.  S.  611.  y  In  Gilmore  v.  Shuter,  2  Ley.  227,  the  question  was,  whether  the  statute 
of  frauds  snould  be  construed  to  act  upon  ])atrol  contracts  entered  into  before  its  pas- 
sage. And  even  then,  in  the  reign  of  Charles  the  Second,  the  judges  held  that  to  give 
the  statute  such  a  construction  would  make  it  rejmgnant  to  common  jui^tice.  In 
Couch  V.  JeiFeries,  4  Burr.  2460,  Lord  Mansfield  held  the  same  doctrine.  He  said  it 
could  never  be  the  true  construction  of  the  act  then  in  question  to  include  prior  cases. 
In  Call  V.  Uagger,  8  Mass.  423,  where  a  statute  of  limitations  did  not  expressly  ex- 
tend to  jn-ior  transactions,  the  court  refused  to  give  it  that  extent  by  construction. 
In  Calder  v.  Bull,  3  Dallas,  386,  the  facts  were  briefly  these  :  The  probate  court  of 
Hartford,  upon  hearing,  had  set  aside  a  will,  the  effect  of  which  decree  was  to  let  in 
the  heirs.  By  the  law  of  Connecticut,  as  it  then  stood,  no  appeal  could  be  had  from 
this  decree  after  eighteen  months.  But  when  this  limitation  had  run  out,  the  legisla- 
ture passed  a  law  setting  aside  the  former  decree,  and  authorizing  a  rehearing  by  the 
same  court  of  probate,  and  an  appeal  therefrom;  the  result  of  which  was  that  the  will 
was  finally  established.  The  heirs,  who  by  this  means  were  deprived  of  their  inheri- 
tanc^e,  brought  the  question  before  the  supreme  court,  on  the  ground  that  the  law  in 
nuestion  was  an  ex  post  fado  law.  The  court  decided  that  it  was  not  an  ex  pod 
facto  law,  in  the  meaning  of  the  constitution,  and  this  is  the  only  point  actually  de- 
cided, because  it  was  the  only  question  before  the  court.  But  occasion  was  taken  to 
give  a  construction  to  this  clause  of  the  constitution  which  has  ever  since  been  acqui- 
esced in.  They  said  the  prohibition  related  only  to  laws  for  the  punishment  of  crimes  ; 
and  its  meaning  was  this  :  **  That  the  legislatures  of  the  several  States  shall  not  pass 
laws,  after  a  fact  done  by  a  subject  or  citizen,  which  shall  have  relation  to  such  fact, 
and  shall  punish  him  for  having  done  it."  And  they  considered  that  the  following  would 
be  ex  post  facto  laws  within  the  words  and  intent  of  the  prohibition :  1.  Every  law 
that  makes  an  action  done  before  the  ])assing  of  the  law,  and  which  was  innocent  when 
done,  ciiminal.  2.  Every  law  that  aggravates  a  crime,  or  the  punishment  thereof, 
after  the  crime  is  coumiitted.  3.  Every  law  that  alters  the  legal  rules  of  evidence,  and 
receives  less,  or  other  testimony,  than  was  required  at  the  time  of  the  commission  of 
the  offence,  in  order  to  conviction.  These  three  classes  may  be  reduced  to  one  ;  namelv, 
all  laws  which  make  an  act  punishable  in  a  manner  in  which  it  was  not  punisliable 
when  committed.  But  the  court  did  not  consider  any  law  ex  post  /octowithm  the  pro- 
hibition which  mollified  the  rigor  of  the  criminal  law.  They  said  there  was  a  differ- 
ence between  making  an  unlawful  act  lawful,  and  making  an  innocent  act  criminal. 
But  the  character  of  the  punishment  cannot  be  changed  even  though  the  new  punish- 
ment is  of  a  less  severe  kind.  The  law  can  onlv  stand  when  the  new  punishment  is 
one  of  the  same  kind  as  that  formerly  imjwsed,  but  less  in  degree.  Shepherd  r.  The 
People,  25  N.  Y.  406.  I  have  been  thus  particular  in  giving  an  account  of  this  case, 
because  it  has  often  Ix^en  cited  as  an  authority  on  the  subject  of  retroactive  laws  in 

general,  as  well  as  of  legislation  for  individual  cases.  In  M'Cormick  v.  Alexander,  2 
Ihio,  65,  the  facts  were  these  :  Evans  had  obtained  a  judgment  and  taken  out  execu- 
tion within  the  time  required  by  the  law  as  it  then  stood,  in  order  to  secure  his  Ucti^ 
in  preference  to  that  of  one  M'Cormick,  who  hod  obtained  a  subsequent  judgment. 
Had  the  law,  therefore,  remained  unaltered,  the  right  of  Evans  to  the  property  levied 
upon  would  have  been  complexly  vested,  as  against  M'Cormick.  But  in  the  mean 
time,  a  law  was  passed,  providing,  *'  that  no  judgment  heretofore  rendered,  or  which 
hereafter  may  be  rendered,  on  which  execution  shall  not  have  b<*en  taken  out  and  lev- 
ied before  the  expiration  of  one  year,  next  after  the  rendition  of  such  judgment,  shall 
operate  as  a  lien  U]\on  the  estate  of  any  debtor,  to  the  prejudice  of  any  other  bond  fide 
judfnnent  creditor,"  The  effect  of  this  law  was  to  set  the  right  of  Evans  aside,  and 
prefer  that  of  M'Cormick,  for  the  execution  of  Evans  had  not  been  levied  within  a 
year  from  the  judpnent,  and  that  of  M'Cormick  had.  It  was  no  question  of  con- 
stniction,  for  tlie  statute  was  expressly  made  retroactive,  including  prior  as  well  as 
subsequent  judgments.  And  the  court  upheld  the  law  as  constitutional,  although  veiy 
unjust  and  unequal  in  its  operation,  and  interfering  with  vested  rights.  They  saia, 
the  right  vested  in  Evans  was  not  one  acquired  by  contract  or  agreement  ;  if  it  had 
been,  the  legislature  could  not  have  de]mved  him  of  it,  because  the  constitution  pro- 
tected him.  But  the  lien  of  a  judgment  was  given  him  purely  by  legislative  enact- 
ment, and  the  same  power  which  gave,  had  taken  away.  In  so  doing,  they  had  not 
exceeded  the  authority  given  them  under  the  constitution.     Ai-guments  drawn  from  the 
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ing  it ;  because,  otherwise,  every  transgressor  would  set  up  the 
plea  of  ignorance.  When  laws  are  prospective  in  their  provisions, 
and  are  promulgated  before  they  take  effect,  there  is  no  hardship 
in  this  maxim;  for  it  is  at  least  possible  to  know  them.  But 
when  they  are  made  to  act  backwards  upon  that  which  transpired 
before  their  existence,  this  maxim  becomes  inhuman,  since  it 
holds  men  responsible  for  knowing  what  they  could  not  possibly 
have  known.  Again,  retroactive  laws  are  as  absurd  as  they  are 
unjust.  The  design  of  a  law  is  to  regulate  conduct ;  that  is,  to  fix 
a  rule  for  it ;  and  the  idea  of  regulating  past  conduct  involves  an 
absurdity  in  terms.  You  may  attach  a  new  consequence  to  a  past 
transaction,  but  this  is  not  regulating  it ;  for  that  which  is  past  is 
beyond  regulation.  It  cannot  be  altered,  recalled,  or  avoided; 
and,  therefore,  ought  not  to  bo  legislated  upon.  Give  a  legislature 
power  to  pass  retroactive  laws,  and  no  one  can  be  safe ;  since  his 
whole  past  life  is  liable  to  be  animadverted  upon.     For  such  rea- 

injustice  of  the  act  must  be  addressed  to  the  legislature  and  not  to  the  court.  In  So- 
ciety, &c.  V.  Wheeler,  2  Gallison,  105,  Judge  Story  is  often  quoted  as  deciding  against 
retroactive  laws  in  general.  But  the  truth  is,  he  was  then  construing  the  constitution 
of  New  Hampshire,  which  contains  an  express  prohibition  of  retrospective  laws  gener- 
ally, in  these  words :  '*  Retrospective  laws  are  highly  injurious,  oppressive  and  un- 
just. No  such  laws  therefore  should  be  made,  either  for  the  decision  of  civil  causes, 
or  the  punishment  of  offences."  All  therefore  that  Judge  Story  decided  was,  "that 
every  statute,  which  takes  away,  or  impairs  vested  rights  acquired  under  existing  laws, 
or  creatt's  a  new  obligation,  imposes  a  new  duty,  or  attaches  a  new  disability  in  respect 
to  transactions  or  considerations  already  passed,  must  be  deemed  retrospective  within 
this  prohibition.**  It  has  been  seen  that  retroactive  laws  are  now  prohibited  in  Ohio. 
In  Ogden  v.  blackledgc,  2  Cranch,  272,  the  only  real  difficulty  occurs.  There  was  a 
law  of  1715,  in  North  Carolina,  limiting  the  time  of  producing  claims  against  de- 
ceased persons  to  seven  years.  This  law  was  rei)ealed  in  1789,  and  a  suit  was  in  con- 
sequence commenced  by  a  creditor,  after  the  former  limitation  had  expired  ;  he  now 
having  a  legal  right  to  sue.  But  a  law  was  afterwards  passed,  declaring  that  the  law 
of  1789  did  not  repeal  this  part  of  the  law  of  1715.  The  etfect  of  this  law,  supposing 
it  constitutional,  was  to  restore  the  limitation,  and  so  defeat  the  suit  in  qu&stion.  But 
the  supreme  court  sustaine<l  the  suit,  and  thus  virtually  set  aside  the  last  law.  No 
reasons  are  given  in  the  meagre  report  to  show  the  want  of  power  to  pass  su(;h  a  law, 
and  we  are  left  entirely  in  doubt  as  to  how  far  the  decision  intende<l  to  go,  or  w^hat  were 
its  grounds.  Under  these  circumstances,  I  think  very  little  importance  is  to  be  ascribed 
to  the  case.  And  so  said  Judge  Spencer,  in  his  opinion  in  the  case  of  Dash  v.  Van  Kleeck, 
7  Johns.  477.  He  did  not  feel  bound  by  a  decision,  not  only  at  variance  with  the  opin- 
ion expressed  by  the  same  court  in  the  anterior  case  of  Calder  v.  Hull,  **  but  so  utterly 
destitute  of  reasoning  or  authority  to  support  it."  On  the  whole,  then,  I  leave  this 
subject  with  the  remark,  that,  however  revolting  to  our  sentiments  of  justice  retroac- 
tive laws  may  be,  it  seems  clear  from  the  foregoing  authorities,  that,  apart  from  the  ex- 
press prohibitions  of  the  constitution  as  already  explained,  our  only  nafoguard  a<punst 
them  is  to  be  found  in  the  good  sense  and  right  feelings  of  our  legislators.  Sec  21  Law 
Reporter,  Dec.  1858,  449,  on  the  power  of  the  legislature  over  private  i>roperty.  As  to 
legislation  on  remedies  existing  when  a  contract  was  made,  see  cases  cited  antc^  p.  152 
and  217,  notes.  See  Sedgwick  on  Statutory  and  Constitutional  Law,  pp.  198,  406, 
479,  484,  680,  696.  In  McMillan  v.  County  Judge,  6  Clarke  (Iowa),  391,  it  is  held 
that  where  the  legislature  possesses  the  power  to  authorize  an  act  to  be  done,  it  may 
by  a  retrospective  act  legalize  any  informality  in  the  exercise  of  the  authority  so  con- 
ferred. Retrospective  laws,  however,  will  be  strictly  construed  so  as  to  confine  their 
operation  w^ithin  as  narrow  limits  as  the  language  of  the  law  will  allow.  Hedges  v. 
Rennaker,  3  Met.  (Ky.)  255  ;  Bay  v.  Gage,  36  Barb.  447.  The  Ohio  constitution  of 
1851  prohibits  retroactive  legislation.  It  has  been  held  that  a  law  requiring  local  au- 
thorities to  issue  bonds  to  pay  bounties  to  veteran  volunteers  already  enlisted  is  not 
retroactive,  for  the  duty  to  pay  is  a  public  one,  and  its  burdens  fall  equally  on  alL 
State  V.  Richland  Tp.,  20  Ohio  State,  362. 
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sons  as  these,  it  is  obvious  that  retroactive  laws  are  fit  only  for 
tyrants  to  make,  and  slaves  to  submit  to.  Accordingly,  some  of 
the  State  constitutions  contain  a  general  prohibition  of  retroac- 
tive laws  ;  and  it  is  to  be  regretted  that  any  should  have  omitted 
such  a  prohibition.  But  the  federal  constitution  only  prohibits 
three  classes  of  retroactive  laws ;  namely,  "  ex  post  facto  laws,* 
"  bills  of  attaindery^  and  "  laws  impairing  the  obligation  of  conr 
tracts.^^  And  the  specific  prohibition  of  these  is  so  far  held  to 
sanction  others,  that  though  a  court  will  never  construe  a  law  to 
be  retroactive  which  is  not  made  so  in  its  terms,  yet  if  expressly 
made  retroactive,  a  court  ^411  not  declare  it  void,  on  the  ground 
of  injustice,  unless  it  comes  within  one  of  the  above  classes.  I 
have  already  spoken  of  laws  impairing  the  obligation  of  contraeU. 
It  therefore  only  remains  that  I  describe  the  other  two.  1.  Ex 
post  facto  laws,  (a)  These  have  been  decided  to  mean  retroactive 
criminal  lawSy  and  no  other.  The  prohibition  extends  to  every 
law  which  makes  an  act  punishable  in  a  mode  or  measure  in 
which  it  was  not  punishable  when  the  act  was  committed,  unless 
it  be  to  diminish  the  punishment.  With  this  exception,  criminal 
laws  can  only  operate  upon  future  acts.  Men  may  be  benefited, 
but  shall  not  be  injured  by  laws  which  did  not  exist  when  the  act 
was  done.  We  arc  safe,  therefore,  against  retroactive  criminal 
laws.  2.  Bills  of  attainder.  (6)  A  bill  of  attainder  is  a  special 
legislative  act,  inflicting  punishment  for  an  offence  already  com- 
mitted, without  a  conviction  in  the  ordinary  course  of  justice.  It 
may  take  life,  or  confiscate  property,  or  both.  It  has,  therefore, 
the  double  enormity  of  being  an  ex  post  facto  law,  and  an  usurpa- 
tion of  judicial  power.  The  bloodiest  pages  of  English  history  are 
those  which  record  the  inhuman  exercise  of  this  fearful  power. 
No  wonder,  then,  that  it  is  universally  prohibited  in  this  country. 
§  84.  Security  against  the  Suspension  of  Laws.  Our  State  con- 
stitution declares  that  "  no  power  of  suspending  laws  shall  be 
exercised,  except  by  the  general  assembly."  Perhaps  it  may  be 
asked.  What  other  power  than  the  legislature  could  suspend  laws  ? 
None  certainly  without  usurpation.  The  power  to  suspend  a  law 
is  the  same  as  the  power  to  make  it ;  for  one  law  can  only  be  sus- 
pended by  making  another  to  suspend  it.  Hence  the  exception 
in  favor  of  the  legislature.  The  provision,  therefore,  must  have 
contemplated  a  very  remote  possibility  of  usurpation  by  the  exe- 
cutive, judicial,  or  military  departments.  We  have  seen  that 
there  is  one  law,  securing  the  privilege  of  the  writ  oT  habeas  cor- 

(a)  Seo  the  case  of  Cnlder  v.  Bull,  in  the  preceding  note;  Mad.  Pap.  1399,  1400. 
Cumings  v.  Missouri,  4  Wall.  326  ;  Gut  v.  The  SUte,  9  Wall.  35.  -{Substantial 
amendments  of  criminal  procedure  unfavorably  affecting  the  substantial  rights  of  an 
indicted  person  ani  not  valid  as  to  him.  Kring  r.  Missouri,  107  IT.  S.  221.  But  en- 
larging the  class  of  iwrsons  who  are  competent  to  testify  is  nqt  such  a  law.  Hopt  v, 
Utah,  110  id.  b1i.\ 

(h)  Seo  2  Tilack.  Com.  251;  4  Black.  Cora.  381 ;  2  Story,  Const.  §  1343  ;  Mad.  Pap. 
1400.  This  term  bill  of  attainder  in  the  constitution  embraces  both  what  were  known 
in  the  English  law  as  bills  of  attainder,  and  bilb  of  pains  and  penalties.  Drehman  « 
Stifle,  8  Wall  695. 
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pusy  which  cannot  be  suspended  even  by  the  legislature,  unless  in 
the  extreme  emergencies  of  rebellion  or  invasion. 

§  85.  Right  of  Edaoation.  (a)  Were  it  not  that  in  times  past, 
knowledge,  more  than  any  other  of  heaven's  gifts,  has  been  monop- 
olized by  the  few  to  the  exclusion  of  the  many,  it  might  seem 
superfluous  to  provide  for  it  in  a  bill  of  rights.  But  our  State  con- 
stitution, copying  the  ordinance  of  1787,  declares  that  "  religion, 
morality,  aud  knowledge,  being  essential  to  good  government,  it 
shall  be  the  duty  of  the  general  assembly  to  pass  suitable  laws  to 
protect  every  religious  denomination  in  the  peaceable  enjoyment 
of  its  own  mode  of  public  worship,  and  to  encourage  schools  and 
the  means  of  instruction."  This  declaration  makes  it  not  only 
the  policy  but  the  duty  of  government  to  promote  education,  and 
consequently  the  right  of  the  people  to  have  it.  We  have  already 
seen  that  Congress,  with  a  most  liberal  and  enlightened  spirit, 
devotes  one  thirty-sixth  part  of  the  public  domain  for  ever  to  the 
diffusion  of  knowledge.  Ohio  has  thus  acquired,  for  the  support 
of  schools,  more  than  seven  hundred  thousand  acres.  But  until 
1825,  no  efficient  steps  were  taken  to  establish  a  regular  school 
system.  That  year  was  signalized  by  the  adoption  of  a  free-school 
system,  of  which  the  following  are  the  leading  features :  Every 
township  is  divided  by  the  trustees  thereof  into  districts,  which 
are  organized  by  the  election  of  a  clerk,  treasurer,  and  three 
directors.  The  cost  of  erecting  a  school-house  is  defrayed  by  a 
special  tax  upon  the  property  in  the  district,  levied  by  a  vote  of 
the  tax-payers.  The  fund  for  compensating  teachers  is  made  up 
in  three  ways :  Firsts  by  the  income  of  the  school-lands  before 
mentioned.  Provision  is  now  made  for  selling  these  lands,  when 
those  interested  will  consent,  and  investing  the  proceeds  in  a 
common  school  fund  ^  the  interest  of  which  is  annually  paid  by  the 
State  to  the  respective  townships.  When  this  is  not  done,  these 
lands  are  leased,  and  the  rents  appropriated  in  the  same  way. 
Secondly  J  by  a  tax  assessed  upon  the  general  tax-list ;  to  which  the 
county  commissioners  may  make  additions,  if  they  think  proper. 
Thirdly^  by  a  variety  of  fines  specially  devoted  to  this  purpose. 
No  person  can  be  employed  as  a  teacher  without  a  certificate 
from  at  least  two  of  the  examiners  appointed  in  each  county  by 
the  court  of  common  pleas.  While  the  fund  lasts,  the  schools  are 
open  and  free  to  all  the  white  children  residing  in  the  district. 
The  system  is  yet  in  its  infancy,  but  much  may  be  expected  from 
it  hereafter.  It  has  this  transcendent  merit,  that,  so  far  as  it  ex- 
tends, it  opens  the  inestimable  treasures  of  knowledge  equally  to  the 
rich  and  the  poor.    So  far,  then,  as  the  diffusion  of  knowledge  far 

(ri)  Since  the  text  was  written,  the  school  system  has  Iwen  constantly  improving  by 
the  results  of  ex[>erience ;  and  its  benefitn  have  now  become  so  universally  accessible, 
that  it  is  becoming  a  serious  question,  whether  the  ri^ht  of  suffrage  ought  not  to  Iw 
made  dependent  upon  the  ability  to  read  and  write.  The  father  of  a  child  entitled  to 
the  benefits  of  the  public  school  of  the  sub-district  of  his  residence  may  maintain  an 
action  against  the  teacher  of  the  school  and  the  local  directors  of  the  sub-district,  for 
wrongfully  expelling  the  child  from  schooL    Boe  v.  Deming,  21  Ohio  State,  666. 


224  BILL  OF  BIGHTS. 

and  wide  among  the  people,  can  give  value  and  permanency  to  our 
free  institutions,  the  free  school  system,  which  is  the  true  democ- 
racy of  education,  is  calculated  to  produce  that  glorious  result. 

§  86.  Rights  of  the  Poor.  We  have  seen  that  no  property  is 
necessary  here  as  a  qualification  for  office,  or  for  the  right  of  suf- 
frage. We  have  seen  that  poll-taxes  are  prohibited  for  the  benefit 
of  the  poor;  and  that  they  have  the  same  access  to  our  free 
schools  as  tlie  rich.  We  have  seen  that  in  criminal  cases  those 
who  cannot  employ  counsel  have  counsel  assigned  them  by  the 
court ;  and  although  in  civil  cases  we  have  no  provisions  for  suing 
in  forma  pauperis,  yet  the  practice  of  not  demanding  costs  until 
the  end  of  the  suit  amounts  to  the  same  thing.  And  if  to  these 
provisions  we  add  those  abolishing  imprisonment  for  debt,  and 
relieving  against  the  consequences  of  bankruptcy  and  insolvency, 
we  shall  probably  conclude  that  the  poor  have  no  reason  to  com- 
plain of  the  law.  There  is  no  constitutional  provision  which  di- 
rectly asserts  that  those  who  cannot  support  themselves  shall  be 
maintained  at  the  public  expense.  Yet  their  right  of  maintenance 
would  seem  to  result,  not  only  from  the  dictates  of  humanity,  but 
from  all  the  great  principles  of  social  organization.  In  a  state  of 
nature,  the  poor  might  appropriate  to  themselves  the  first  property 
within  their  reach.  By  entering  into  the  social  compact,  they 
have  been  obliged  to  renounce  this  right ;  and  among  the  chances 
of  life,  it  has  fallen  to  their  lot  to  be  destitute.  May  they  not, 
then,  claim  a  bare  support  as  a  right?  Life  is  the  first  and  high- 
est of  all  rights ;  but  what  is  life  without  the  means  of  living  ? 
I  need  not,  however,  pursue  this  reasoning ;  for  provision  is  made 
for  the  support  of  the  poor  in  all  well-governed  States.  I  shall 
briefly  indicate  the  outlines  of  our  system.  In  every  county,  the 
commissioners  are  authorized  to  lay  a  special  tax  for  the  erection 
of  a  poor-house,  and  to  appoint  three  directors  for  its  manage- 
ment. A  tax  may  also  be  levied  by  them  for  the  support  of  the 
poor.  No  pauper  can  be  admitted  into  the  poor-house  without  a 
warrant  from  the  trustees  of  some  township,  setting  forth  the  facts 
of  his  case.  This  warrant  is  submitted  to  the  directors,  and  if 
they  think  such  pauper  is  "  legally  a  county  charge,"  he  is  admit- 
ted. But  in  order  to  be  a  county  charge,  such  pauper  must  have 
gained  a  legal  settlement  within  the  county,  without  the  default 
of  the  township.  The  only  persons  who  cannot  gain  a  legal  settle- 
ment are  negroes  and  mulattoes.  Indentured  apprentices  legally 
brought  into  the  State  gain  a  legal  settlement  in  the  township 
where  they  first  served  three  years.  Married  women  have  the 
settlement  which  was  last  their  husband's,  if  he  had  one ;  if  not, 
that  which  was  last  theirs  before  marriage.  All  other  persons 
gain  a  settlement  by  residing  one  year  in  any  township,  without 
being  warned  to  leave  it;  or  three  years  after  being  once  warned, 
without  being  warned  again.  This  warning  is  given  by  a  warrant 
from  the  overseers  of  the  poor.  If  neglected,  without  good  reason, 
the  township,  and  not  the  county,  is  chargeable.    If  there  be  no 
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county  poor-houses,  tho  overseers  of  the  poor  provide  for  the  sup- 
port of  those  entitled  to  it,  at  the  expense  of  the  township.  And 
if  persons  not  so  entitled  are  in  a  suffering  condition,  temporary 
provision  is  made  for  them,  until  they  can  be  removed  to  the 
place  of  their  legal  settlement  at  the  expense  of  the  latter. 

§  87.  Right  of  Seif-Defenoe.  (a)  There  are  some  injuries  which, 
once  committed,  cannot  be  adequately  redressed.  The  taking  of 
life  is  an  extreme  case  of  this  kind.  Against  the  conmiission  of 
such  injuries,  therefore,  every  person  should  not  only  have  the 
protection  of  government,  when  practicable,  but  should  also  have 
a  right  to  defend  himself.  The  right  of  self-defence  would  of  course 
exist  in  a  state  of  nature,  and  the  social  compact  does  not  take  it 
away  ;  but  the  right  of  avenging  an  injury  already  committed  is 
taken  away.  This  is  a  fundamental  distinction.  You  may  pre- 
vent an  injury  from  being  done,  by  all  proper  means ;  but  when 
done,  you  may  not  take  redress  in  your  own  hands.  The  social 
compact  provides  a  tribunal  to  which  you  are  bound  to  resort ;  and 
abundant  provision  is  made  for  securing  tho  redress  to  wliich  you 
may  be  entitled.  Thus  the  right  of  self-defence  and  the  right  of 
redress  are  two  distinct  things  ;  but  both  are  equally  guaranteed 
by  the  constitution.  We  have  already  seen  that "  tlie  enjoying 
and  defending  life  and  liberty  "  is  declared  to  be  an  inalienable 
right.  Also,  "  that  the  people  have  a  right  to  bear  arms  for  their 
defence  and  security."  (6)  In  England,  this  right  is  qualified  by 
the  condition,  that  the  arms  must  be  suitable  to  the  condition  and 
degree  of  the  bearer ;  but  here,  there  is  no  qualification. 

§  88.  Right  of  Redress.  The  words  of  the  constitution  are, "  that 
all  courts  shall  be  open  ;  and  every  person,  for  an  injury  done  him 
in  his  land,  goods,  person,  or  reputation,  shall  have  remedy  by 
due  course  of  law,  and  justice  administered  without  denial  or  de- 
lay." This  declaration  asserts  the  broad  doctrine,  that  for  every 
injury  to  the  person  or  property  there  shall  be  an  appropriate  legal 
remedy ;  and  pledges  the  public  faith  to  make  the  necessary  pro- 
vision. Thus,  in  return  for  surrendering  the  natural  right  of 
redressing  ourselves,  we  have  acquired  the  right  to  call  the  whole 
strength  of  government  to  our  aid  in  procuring  redress.  But  we 
must  not  be  misled  by  the  universality  of  the  above  language. 
The  redress  is  to  be  administered  by  the  "  courts  "  and  in  "  due 
course  of  law ; "  and  we  shall  hereafter  see  that  there  are  many 
injuries  which  may   occasion  the  keenest  pangs  to  a  sensitive 

(a)  See  2  Story,  Const.  §  1896  ;  1  Black.  Com.  143.  A  party  may  use  reasonable 
force  to  defend  the  possession  of  his  property,  but  he  cannot  use  force  against  the  per- 
son in  regaininff  or  obtaining  the  possession  of  property  to  which  he  is  entitled.  3  Black. 
Com.  4,  179  ;  Sampson  v.  Henry,  11  Pick.  387  ;  1  Bishop,  Crim.  Law,  §  397  ;  1  Bil- 
liard on  Torts,  ch.  v.  §  12,  pp.  196,  197.  This  right  is  more  fully  considered  below, 
under  §  194. 

(b)  This  provision  is  not  infringed  by  a  statute  prohibiting  the  carrying  of  concealed 
weapons.  State  v.  Jumel,  13  La.  An.  399.  ^H  limits  the  power  of  Congress  only, 
and  not  of  the  States ;  but  a  State  cannot  forbid  bearing  arms  so  as  to  deprive  the 
United  States  of  her  rightful  resource  for  public  security,  or  of  the  benefit  of  organiza- 
tion under  U.S.  militia  laws.     Presser  v,  Illinois,  116  U.  S.  252.  )- 

15 
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mind,  bnt  which,  from  motiyes  of  policy,  the  law  does  not  under 
take  to  redress ;  and  this  declaration  cannot  of  course  avail  the 
sufferer,  when  the  law  does  not  provide  for  his  case.  But  in  ordei 
to  furnish  the  best  security  that  when  the  law  does  provide  re- 
dress  it  shall  be  faithfully  administered,  the  right  of  trial  by  Jur^ 
is  explicitly  declared.  The  clause  relating  to  criminal  cases  hac 
been  already  quoted.  Our  State  constitution  containB  anothei 
declaration,  that  ^^  the  right  of  trial  by  jury  shall  be  inviolate."  This 
of  course  includes  civil  as  well  as  criminal  cases.  And  we  have 
already  adverted  to  that  amendment  of  the  federal  constitution 
which  extends  the  right  to  ^^  all  suits  at  common  law  where  tin 
value  in  controversy  shall  exceed  twenty  dollars."  (a)  But  here 
again,  we  must  not  be  misled  by  the  universality  of  tlie  language 
These  provisions  cannot  be  intended  to  prohibit  a  court  of  chan 
eery  from  deciding  cases  without  the  intervention  of  a  jury ;  be 
cause  both  constitutions,  as  we  have  seen,  provide  for  the  exercise 
of  chancery  powers.  Nor  can  they  be  intended  to  require  thai 
justices  of  the  peace  should,  in  all  cases,  be  assisted  by  a  jury 
for  as  their  jurisdiction  is  never  final,  the  parties  may,  by  appeal 
obtain  the  verdict  of  a  jury,  if  they  desire  it.  And  lastly,  it  bai 
been  decided  (i)  that  a  jury  need  not  necessarily  consist  of  twelve 
men,  though  ^is  is  the  usual  number.  The  spirit  of  the  declara 
tion  is,  that  the  power  to  decide  upon  law  and  fact  shall  not  b< 
committed  to  the  same  individuals ;  but  it  is  left  to  the  legislature 
to  determine  how  many  persons  shall  be  judges,  and  how  manj 
jurors.  To  guard  against  the  abuse  of  this  right  of  redress,  it  h 
made  penal  for  any  judicial  or  ministerial  officer  connected  witl 

(a)  See  2  Story,  Const.  §  1768.  The  le^latnre  cannot  make  the  right  to  a  tria 
by  jury  in  a  criminal  case  dependent  on  giving  a  bond  with  surety  for  the  payment  o 
the  pensdty  and  costs.  Greene  v,  Briggs,  1  Cartis,  C.  C.  311.  It  has  been  said  tha 
in  Onio  the  defendant  in  a  criminal  case  cannot  waive  a  jury  trial,  except  by  a  pies  o 
guilty.  Him  v.  Ohio,  1  Ohio  State,  15,  23.  It  has  been  held  that  this  riglit  can  b 
waived  in  a  criminal  case.  Daily  v.  The  State,  4  id.  57  ;  Dillingham  v.  The  State 
6  id.  280.  But  in  Williams  v.  The  State,  12  Ohio  State,  622,  the  attorney-general  ii 
open  court  submitte^l  to  the  reversal  of  a  judgment  rendered  in  a  prosecution  for  alter 
ing  bank-notes,  when  the  defendant  had  waived  a  jury  and  consented  to  be  tried  by  th< 
court,  upon  the  ground  *'  that  upon  the  trial  of  an  issue  raised  by  a  plea  of  not  ^ilt 
in  the  higher  grades  of  crime,  it  is  not  in  the  power  of  the  accused  to  waive  a  trial  Ir 
jury,  and  by  consent  submit  to  the  facts  found  by  the  court,  so  as  to  authorize  a  lega 
judgment  and  sentence  upon  such  finding ; "  and  the  court  agreed  in  this  opinion 
This  case,  so  far  as  it  conflicts  with  them,  overrules  or  qualifies  those  last  citi^d.  I 
may  also  be  waived  in  a  civil  case.  Gest  v,  Kcnner,  7  Ohio  State,  75.  See  ante 
p.  196,  note.  No  person  can  be  compelled,  without  his  assent,  to  submit  his  suit  t 
arbitration.  People  v.  Haws,  37  Barb.  440.  A  State  law  suspending  the  privily  of  i 
certain  class  of  persons  to  prosecute  and  defend  actions,  is  a  violation  of  the  constitutioi 
of  Iowa  and  of  the  United  States.    Wilcox  v.  Davis,  7  Minn.  23. 

(6)  •{  Whatever  the  word  jury  meant  under  the  old  constitution,  —  see  Hunt  fi 
McMahan,  5  Ohio,  133,  —  or  in  cases  where  there  was  no  absolute  right  to  a  jury  a 
common  law,  —  see  Work  v.  State,  2  Ohio  State,  296,  302,  —  vet  under  the  preseD 
constitution  of  Ohio  it  means  a  tribunal  of  twelve  men,  and  tbia  number  cannot  b 
diminished  or  its  character  materially  varied  by  the  legislature.  Work  v.  State 
2  Ohio  State,  296  ;  Sovereign  v.  State,  4  id.  489  ;  Lamb  v.  Lane,  4  id.  167  ;  NorUx 
«.  McLeary,  8  id.  205  ;  Jones  v.  Carr,  16  id.  420,  424  ;  Smith  v.  A.  &  G.  W.  Ry 
25  id.  91,  102.  }  And  outside  of  Ohio  the  general  rule  is,  that  a  jury  must  consist  c 
twelve  men.     Opinion  of  Justices,  41  N.  H.  550  ;  Vaughn  v.  Scade,  30  Miss.  600. 
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the  eourts,  or  any  attorney  or  counsellor  at  law,  to  encourage,  ex- 
cite, or  stir  up  any  suit,  quarrel,  or  controversy,  with  intent  to 
injure  the  persons  concerned.  But  we  have  no  provision  against 
maintenance  and  champerty^  as  understood  at  common  law.  (a) 
Maintenance  was  ^^an  officious  intermeddling  in  a  suit  that  no 
way  belongs  to  one,  by  maintaining  or  assisting  either  party  with 
money  or  otherwise  to  prosecute  or  defend  it."  Champerty  was 
^^  a  bargain  with  a  plaintiff  or  defendant  to  divide  the  land  or 
other  matter  sued  for  between  them,  if  they  prevail  at  law ;  where- 
upon the  champertor  was  to  carry  on  the  party's  suit  at  his  own 
expense."  Blackstone  adds,  ^^  in  our  sense  of  the  word,  it  signi- 
fies the  purchasing  of  a  suit,  or  right  of  suing ;  a  practice  so  much 
abhorred  by  our  law,  that  it  is  one  main  reason  why  a  chose  in 
action^  or  thing  of  which  one  hath  the  right  but  not  the  possession, 
is  not  assignable  at  conmion  law ;  because  no  man  should  purchase 
any  pretence  to  sue  in  another's  right.  But  although  we  do  not 
punish  maintenance  and  champerty  as  offences,  it  has  been  held 
that  a  contract,  the  making  of  which  would  constitute  either  of 
these  offences  at  common  law,  is  void  as  against  public  policy.  (V) 
This  does  not  prevent  a  lawyer  from  making  a  valid  bargain  or 
fee,  and  even  a  contingent  fee ;  but  if  he  should  add  other  stipu- 
lations, such  as  paying  all  costs  himself,  and  prohibiting  a  com- 
promise without  his  consent,  the  contract  would  then  be  void. 
And  we  shall  hereafter  see  that  the  doctrine  of  choses  in  action  not 
being  assignable,  because  it  would  encourage  litigation,  exists  now 
merely  in  name. 

§  89.  Right  of  changing  Gtovemment.  (c)  If  all  the  means  before 
enumerated  should  fail  to  secure  the  happiness  of  the  people,  there 
remains  finally,  as  a  last  resort,  the  right  of  changing  their  form  of 
government.  The  Declaration  of  Independence,  after  enumerating 
the  ends  of  government,  asserts  "  that  whenever  any  form  of  gov- 
ernment becomes  destructive  of  these  ends,  it  is  the  right  of  the 
people  to  alter  or  abolish  it."  This  indeed  is  self-evident,  since  all 
power  comes  from  the  people.  They  have  created  the  government, 
and  may  destroy  it,  when  it  ceases  to  satisfy  them.  Delegated 
power,  as  above  stated,  is  not  irrevocable.  The  language  of  our 
State  constitution  does  not  even  make  the  right  of  changing  gov- 
ernment depend  upon  the  fact  of  its  having  failed  to  answer  its 
ends ;  but  asserts  it  without  qualification  or  condition.  "  All 
political  power  is  inherent  in  the  people.  Government  is  instituted 
for  their  equal  protection  and  benefit,  and  they  have  the  right  to 

(a)  4  Black.  Com.  134, 185  ;  Key  v.  Yattier,  1  Ohio  Rep.  182.  Cain  o.  Monroe, 
23  Geo.  82  ;  Hairing  v.  Barwick,  24  id.  59.  Maintenance  does  not  extend  to  a  fair 
b(md  fide  purchase  ot  a  choae  in  action  made  for  the  purpose  of  securing  payment  of  an 
antecedent  debt     Sayles  v.  Tibbetts,  6  R.  I.  270. 

{b)  Backus  v.  Byron,  4  Mich.  585  ;  Scobey  v.  Ross,  18  Ind.  117  ;  Weakly  v.  Hall, 
13  Ohio,  167  ;  Key  v.  Vattier,  1  id.  132  ;  Stewart  v.  Welch,  41  Ohio  Stete,  488.  See 
Sed^ick  v.  Stanton,  4  Kern.  289  ;  Roberts  v.  Cooper,  20  How.  467  ;  Hay  v.  Cumber- 
laniC  25  Barb.  594. 

(c)  See  Luther  v,  Borden,  7  How.  1. 
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alter,  reform,  or  abolish  the  same,  whenever  they  may  deem  it  nee- 
essary."  But  it  is  needless  to  enlarge  upon  the  general  right  of 
revolution.  It  must  of  necessity  exist,  whenever  a  majority  desire 
it,  even  though  the  existing  government  should  be  in  terms  made 
perpetual,  as  some  of  the  provisions  in  our  constitutions  are 
declared  to  be.  To  guard,  however,  against  the  evils  of  a  revolu- 
tion, ev'ery  constitution  provides  for  its  amendment^  (a)  though 
generally  by  something  more  than  a  bare  majority.  The  federal 
constitution  may  be  amended  as  follows :  Amendments  may  be  pra- 
posedj  eitlier  by  two-thirds  of  both  houses  of  Congress,  or  by  a 
convention  called  by  Congress,  on  the  application  of  the  legislatures 
of  two-thirds  of  the  States.  But  in  either  case,  such  amendments 
must  be  ratified  by  the  legislatures  or  by  conventions  of  three- 
fourths  of  the  States,  according  as  one  or  the  other  mode  may  be 
proposed  by  Congress.  But  no  amendment  can  be  made  to  deprive 
any  State  of  its  equal  suffrage  in  the  senate.  Tims  far,  twelve 
amendments  only  have  been  made:  the  first  ten  in  1789;  the 
eleventh  in  1798,  and  the  twelfth  in  1808.  (i)  A  thirteenth  was 
proposed  in  1811,  and  is  sometimes  published  as  an  amendment, 
but  it  never  was  ratified  by  the  requisite  number  of  States.  The 
State  constitution  may  be  amended  as  follows :  Three-fifths  of  the 
members  elected  may  propose  amendments  to  be  voted  upon  by 
the  people.  Or  two  thirds  may  propose  the  calling  of  a  conven- 
tion, which  shall  be  done  if  a  majority  of  the  voters  at  the  next 
election  shall  sanction  the  proposition.  And  once  in  twenty  years, 
beginning  with  1871,  a  vote  is  to  be  taken  upon  calling  a  conven- 
tion, without  any  action  of  the  legislature. 

Here,  then,  terminates  our  view  of  constitutional  law.  I  have 
commented,  in  the  brief  and  general  manner  required  by  my  plan, 
upon  all  the  provisions  of  the  federal  and  State  constitutions.  I 
have  endeavored  so  to  arrange  the  subjects  as  not  to  burden  your 
memory,  and  at  the  same  time  to  exhibit,  in  juxtaposition,  the  cor- 
responding provisions  of  both  constitutions,  as  well  as  the  points 
of  difference.  If  1  have  done  any  thing  like  justice  to  this  great 
branch  of  law,  I  have  exhibited  the  full  reality  of  that  theoretical 
organization  described  in  the  second  lecture.  In  a  word,  I  have 
sketched  the  most  perfect  system  of  civil  polity  the  world  has  ever 
yet  seen.    One  matter  of  regret,  however,  deserves  to  be  mentioned. 

(a)  The  first  proposition  in  the  convention  was,  that  Congress  should  have  no  voice 
in  amendments.  Mad.  Pap.  734,  844.  This  was  afterwards  stricken  out.  And  it  was 
simply  resolved  that  aniendments  should  be  provided  for — id.  1176.     It  was  then  pro- 

gosed  that  Congress  should  call  a  convention,  on  the  application  of  two-thirds  of  the 
tate  legislatures  —  id.  1241,  1533-41.  Finally,  after  considerable  difference  of  opinion, 
the  clause  was  placed  in  its  present  shape  —  id.  1590-3.  A  proposition  that  aniendments 
proposed  by  the  State  conventions  should  be  referred  to  another  general  convention,  was 
unanimously  negatived  —  id.  1593-6. 

(b)  Since  the  above,  a  13th,  14th,  and  15th  amendments  have  been  added.  The 
13th  amendment  is  given  above  on  p.  183,  note.  The  14th,  §  1,  on  p.  148,  note  :  §  2, 
on  p.  79,  note  :  §  3  on  p.  84,  note  ;  §  4  relates  to  the  inviolability  of  the  public  debt, 
and  forbids  assumption  of  debts  of  iusuiTectionary  States  or  claims  for  slaves.  The  15th 
amendment  is  given  on  p.  81,  note. 
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The  maxim,  stare  decisis^  so  essential  to  stability  in  the  administra- 
tion of  public  a£Fairs,  has  not  been  sufficiently  regarded.    It  does 
not  seem  to  be  the  American  disposition  to  adhere  to  established 
decisions.    I  have  remarked  upon  the  frequency  with  which  judi- 
cial precedents  are  overruled,  when  speaking  of  the  common  law ; 
but  I  now  refer  more  particularly  to  the  decisions  upon  consti- 
tutional law.     We  have  seen  that  half  a  century  of  trial  has 
discovered  many  weighty  questions  not  directly  settled  by  the  con- 
stitution itself.     These  have  been  discussed  before  the  proper 
tribunals,  as  long  as  new  light  could  be  thrown  upon  them,  and 
then  finally  decided.    In  most  instances,  all  the  departments  of 
government  have  concurred  in  the  determinations  ;  and  a  general 
acquiescence  in  them,  for  a  series  of  years,  has  given  them,  over 
well-constituted  minds,  all  the  authority  of  express  constitutional 
declarations.    And  yet  how  few  of  these  solemn  decisions  have 
been  suffered  by  politicians  to  stand  as  settled  principles !    All 
have  been  repeatedly  assailed,  and  many  completelv  subverted. 
At  this  moment,  hardly  a  single  construction,  once  aoubtful,  can 
now  be  considered  as  established  in  the  minds  of  the  people.    And 
if  fifty  years  will  not  compose  doubts  of  this  kind,  will  as  many    |^ 
centuries  do  it  ?    The  advocates  of  arbitrary  power  are,  doubtless, 
right  in  pointing  to  this  instability,  this  incessant  fluctuation  of 
opinion,  as  the  most  vulnerable  part  of  our  system ;  but  I  trust 
that  this  is  only  an  accidental,  and  not  an  inevitable,  result  of  the 
freedom  of  opinion.    Surely,  submission  to  the  decisions  of  the 
constituted  authorities  is  not  incompatible  with  freedom  of  opinion. 
And  it  seems  to  me  that  one  of  the  first  lessons  to  be  inculcated 
upon  every  American  mind  is  to  acquiesce  in  established  construc- 
tions until  they  shall  either  be  ratified  or  reversed  by  constitutional 
amendments.    What  if  they  do  not  fully  meet  our  individual  ap- 
probation ?    Patriotism  and  magnanimity  require  us  to  sacrifice 
our  predilections  for  the  public  good.     The  same  conciliatory  and 
compromising  spirit  which  produced  our  government  can  alone 
perpetuate  it.    We  have  an  illustrious  instance  of  this  spirit  in 
Franklin.     As  a  member  of  the  convention  which  framed  the 
federal  constitution,  he  had  sincerely  opposed  many  of  the  propo- 
sitions which  finally  prevailed;  but  when  the  great  work  was 
finished,  he  addressed  the  convention  in  favor  of  unanimously 
signing  the  constitution ;  and  these  were  a  part  of  his  words : 
"  I  consent  to  this  constitution,  because  I  expect  no  better ;  and 
because  I  am  not  sure  that  it  is  not  the  best.    The  opinions  I 
have  had  of  its  errors,  I  sacrifice  to  the  public  good.    I  have  never 
whispered  a  syllable  of  them  abroad.    Within  these  walls  they 
were  born,  and  here  they  shall  die."    Could  we  but  adopt  and 
practise  these  sentiments,  with  regard  to  the  questions  which  have 
since  arisen,  and  been  constitutionally  decided,  there  would  be  no 
shadow  upon  the  prospect  of  our  permanency. 


X 
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PART  m. 

THE    LAW    OF    PERSONS,    (a) 


LECTURE    XII. 

GOBPOBATIONa   (b) 

§  90.  The  Nature  of  Corporations.  I  have  already  observed  that 
the  chief  objects  of  law  are  persons  and  property.  I  have  also 
noticed  Blackstone's  division  of  rights,  into  rights  of  persons  and 
rights  of  things,  as  well  founded  in  reason,  though  not  very  accu- 
rate in  point  of  expression.  The  rights  of  persons  grow  out  of 
their  relations  to  government  or  to  one  another ;  and  I  have  men- 
tioned the  classes  into  which  persons  are  divided,  with  respect  to 
these  relations.  Before  recapitulating  these  divisions,  however,  I 
cannot  forbear  to  call  your  attention  to  the  fundamental  difference 
there  is  between  personal  relations  in  this  country  and  in  England, 
in  consequence  of  our  entire  abolition  of  privileged  orders.  Our 
doctrine  of  equality  has  in  this,  as  in  everything  else,  been  pro- 
ductive of  simplicity.  With  us,  in  theory  at  least,  all  men  start 
equally ;  they  are  born  with  equal  rights ;  and  their  distinctions 
in  after  life  are  mainly  made  by  themselves.  This  is  the  general 
rule,  though,  as  we  shall  see,  there  are  some  slight  exceptions 
founded  on  expediency.  Whereas,  in  England,  men  set  out  un- 
equally. Some  are  bom  to  privileges  which  others  never  can  at* 
tain.  Hence,  a  fundamental  division  of  persons  there  is  into  the 
nobility  and  commonalty.  And  this  gives  rise  to  a  variety  of  sub- 
divisions, rendering  the  classification  of  persons  exceedingly  com- 
plicated. The  first  book  of  Blackstone  is  almost  wholly  occupied 
with  an  enumeration  of  these  distinctions ;  and  we  have  only  to 

(a)  On  the  Law  of  Persons  in  general,  see  the  first  book  of  Blackstone  and  of  Swift ; 
the  Lectures  of  Kent,  from  the  24th  to  the  88d  incliudre;  and  Beeres's  Domestio 
Relations. 

{b)  On  the  Law  of  Corporations,  see  1  Black.  Com.  ch.  18  ;  1  Swift,  eh.  0 :  2  Kent, 
Com.  lect.  83 ;  AngeU  k  Ames  on  Corporations  ;  Kyd  on  Corporations ;  Momweti 
on  Corporations ;  Grant  on  Corporations  (London,  1850);  Rediieldon  Railways ;  Pierce 
on  American  Railroad  Law ;  Dillon  on  Municipal  Corporations. 
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glance  at  the  contents  of  that  book,  to  see  how  large  a  portion  of 
it  is  totally  inapplicable  to  American  society.  Here,  personal  rela- 
tions can  be  described  in  half  the  space  required  there.  The  lead- 
ing  divisions  contemplated  by  law,  as  we  have  already  seen,  are  as 
follows :  1.  Persons  are  either  natural  or  artificial.  2.  They  are 
either  public  or  private.  3.  They  are  either  citizens  or  aliens. 
4.  They  are  either  males  or  females.  5  They  are  either  infants 
or  adults.  6.  They  are  either  sane  or  insane.  7.  They  are  eitiiier 
freemen  or  slaves,  masters  or  servants,  principals  or  agents. 

8.  Indians  sustain  relations  different  from  any  other  persons. 

9.  The  death  of  persons  creates  the  relations  of  ancestors  and 
heirs,  devisors  and  devisees,  and  executors  or  administrators. 
Some  of  these  relations  have  already  been  described  in  connection 
with  the  constitutional  provisions  relating  to  them.  Thus  we 
have  said  all  that  our  limits  will  permit  respecting  public  fune- 
tionariesj  tdiens,  9lave%^  and  Indians.  On  these  classes  of  persons, 
therefore,  nothing  further  will  be  offered.  The  rest  remain  to  be 
described,  and  will  form  the  subject  of  this  third  part  of  our 
lectures. 

I  shall  begin  with  eorporatianSj  to  which  this  lecture  will  be 
devoted.  The  view  I  shall  present  must  necessarily  be  brief ;  and 
for  those  details  which  do  not  fall  within  my  limits,  I  refer  to  tiie 
authors  above  mentioned.  The  subject  is  one  of  growing  impor- 
tance ;  for  corporations  are  annually  multiplying  to  such  a  degree 
as  even  to  excite  alarm  in  some  minds,  lest  individual  freedom  of 
action  shall  be  swallowed  up  in  the  prevailing  spirit  of  association. 
We  have  seen  that  corporations  are  called  artificial  peraonsj  to 
distinguish  them  from  persons  in  their  natural  capacity,  or  simply 
human  beings.  In  other  words,  they  consist  of  natural  persons, 
clothed  by  law  with  an  artificial  character  and  capacity.  When 
two  or  more  persons  desire  to  unite  their  means  for  the  purpose 
of  carrying  on  some  enterprise  or  business  which  neither  might  be 
able  to  accomplish  by  himself  alone,  there  are  but  two  legal  ways 
of  doing  it  conveniently.  The  persons  in  question  must  either  be 
constituted  a  corporation,  by  means  of  a  legislative  act  or  charter, 
or  they  must  enter  into  a  partnership,  by  virtue  of  a  contract.  In 
either  case  their  relations  will  be  determined,  partly  by  the  express 
provisions  of  the  charter  or  contract,  and  partly  by  the  implied 
conditions  tacitly  annexed  by  law  to  each  of  these  relations. 
Thus,  while  corporations  and  partnerships  both  agree  in  being  re- 
lations voluntarily  assumed  by  the  members,  and  also  in  having 
for  their  object  the  association  of  several  individuals  for  the  pur- 
pose of  co-operation  in  business ;  yet  they  differ  so  materially  in 
their  mode  of  creation,  and  in  many  other  respects,  that  they  re- 
quire a  separate  consideration.  Accordingly,  partnerships  will  be 
reserved  for  the  next  lecture. 

A  corporation  msjr  be  defined  to  be  a  body  of  persons  connected 
together  by  law,  either  contemporaneously  or  in  succession,  and 
endowed  with  the  capacity  of  acting  for  various  purposes  as  a 
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single  person,  (a)  The  law  knows  a  corporation  only  by  its  cor- 
porate name,  (i)  In  this  name  all  its  acts  are  done,  without  a  speci- 
fication of  its  members  ;  and  this  determines  its  continued  identity, 
though  all  its  members  should  be  changed.  We  often  hear  a  cor- 
poration spoken  of  as  a  body  without  a  soul,  —  as  an  invisible, 
intangible,  and  immortal  being ;  as  existing  only  in  the  contem- 
plation of  law ;  and  the  like.  But  such  expressions  are  calculated 
to  throw  darkness  rather  than  light  over  the  actual  nature  of  cor- 
porations. It  is  sufficient  to  conceive  of  them  as  consisting  of 
natural  persons,  united  together  in  an  artificial  character  by  the 
force  of  law,  for  the  purpose  of  concentrating  or  perpetuating  in- 
dividual ability.  They  are  purely  creatures  of  the  law ;  because, 
though  the  members  may  voluntarily  form  themselves  into  a 
society  or  association,  the  law  only  can  erect  them  into  a  corpo- 
ration. We  are  told,  indeed,  that  corporations  may  exist  by  pre^ 
scription.  But  the  theory  of  prescription  is  simply  this :  From 
considerations  of  general  expediency,  the  law  presumes  that  what 
has  long  been  suffered  to  exist  must  have  had  a  rightful  origin. 
If,  therefore,  persons  have  long  used  the  name,  and  exercised' the 
franchises  of  a  corporation,  the  law  presumes  without  seeking 
other  evidence,  that  they  had  original  authority  for  so  doing ;  or, 
in  other  words,  that  they  were  once  duly  constituted  a  corporation. 
In  older  countries,  this  theory  of  prescription  may  be  very  impor- 
tant ;  but,  in  this  young  country,  it  can  be  of  little  consequence. 
All  our  corporations,  at  least  since  the  revolution,  have  actually 
derived  their  existence  from  a  legislative  act,  which  we  call  a 
charter^  and  which  is  to  a  corporation  what  a  constitution  is  to 
a  State,  —  its  organic  or  fundamental  law.  And  we  may  reason- 
ably presume  that  no  future  corporation  will  exist  but  in  this 
way.  ((?) 

§  91.  ConBtltatlonal  Power  to  create  them.  We  have  seen  that 
the  federal  constitution  confers  no  express  power  on  Congress  to 
create  corporations.  If  this  power  exists,  therefore,  in  the  federal 
government,  it  is  an  incidental  power ;  and  as  such  it  has  been 
twice  exercised  by  the  incorporation  of  a  national  bank,  (d)     But 

(a)  The  supreme  court  of  the  United  States  has  intimated  that  the  definition  of  a 
corporation  could  no  longer  be  confined  to  its  old  limits,  and  held  that  a  joint-stock 
company  organized  in  England  under  an  act  of  parliament  was  a  corporation,  though 
the  act  expressly  provided  that  it  should  not  be.  Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wall.  666. 

{b)  An  injunction  may  be  granted  by  analogy  to  the  law  of  trade-marks  to  a  cor- 
poration to  restrain  persons  from  adopting  and  using  the  same  corporate  name  with  that 
previously  adopted  regularly  and  in  good  faith  by  the  plaintifiL  Newby  v,  Oregon 
Central  Ry.,  Deady,  609  ;  Holmes  v.  Holmes  Man.  Co.,  37  Conn.  278  -{see  London  ft 
Prov.  Law  Assur.  Co.  v.  London  &  Prov.  Joint  Stock  Co.,  11  Jurist,  988,  and  as  to  in- 
dividual's name,  see  DuBoulay  v.  DuBoulay,  L.  R.  2  P.  C.  441,  that  no  suit  lies  unless 
property  rights  are  impaired  or  threatened  ^ . 

(c)  •{  There  may,  however,  b<i  a  corporation  de  facto  as  distinguished  from  one  dejure^ 
which,  though  liable  to  ouster  by  the  State  on  qxM  vfarranto,  cannot  be  otherwise  ques- 
tioned, and  whose  property  interests  will  be  protected,  and  rights  or  titles  derived 
from  it  held  valid.  Society  Perun  v.  Cleveland,  43  Ohio  SUte,  481.  See  also  Gaff  f. 
Flesher,  33  ib.  107,  114.  }- 

{d)  It  was  proposed  m  the  federal  convention  to  confer  on  Congress  the  express 
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with  the  States  it  is  difFereut.  The  creation  of  corporations  by 
them  is  regarded  as  so  essential  an  attribute  of  municipal  sov- 
ereignty, that  it  requires  no  express  constitutional  provision.  The 
power,  not  being  prohibited,  is  therefore  taken  to  be  conferred,  (a) 
In  this  enterprising  and  rapidly  growing  country,  corporations 
are  multiplying  so  rapidly  that  a  large  portion  of  our  legislative 
business  consists  in  granting  and  renewing  charters.  Many  of  the 
most  important  branches  of  trade  and  manufacture,  nearly  all 
banking  and  insurance  operations,  and  many  of  our  internal  im- 
provements, are  undertaken  and  carried  on  by  incorporated  com- 
panies. Yet,  although  so  much  of  good  is  thus  effected,  and 
without  any  very  palpable  evil,  it  is  not  uncommon  to  hear  corpo- 
rations denounced  as  monopolies^  created  for  the  benefit  of  the  few 
to  the  prejudice  of  the  many,  and  hostile  to  the  great  republican 
principle  of  equality.  But  corporations  are  not  necessarily  mo- 
nopolies, in  the  odious  sense  of  that  term.  A  monopoly,  as  the 
name  imports,  is  a  special  privilege  conferred  on  one  or  more 
persons,  to  the  absolute  exclusion  of  all  others.  In  this  sense,  it 
is  deservedly  odious,  because  it  is  essentially  anti-republican.  But 
our  corporations  are  not,  in  this  sense,  monopolies.  Although 
charters  frequently  and  confessedly  enable  the  members  of  corpo- 
rations to  enjoy  capacities  and  realize  advantages  which  they 
would  not  enjoy  and  realize  as  private  individuals,  and  thus  have 
something  of  the  appearance  of  creating  monopolies ;  yet  so  long  as 
no  exclusive  privileges  are  in  fact  conferred  upon  any  particular 
corporation,  and  no  class  of  persons  are  prohibited  from  member- 
ship, they  can  with  no  propriety  be  said  to  create  monopolies.  Our 
hanks  are  the  nearest  approach  to  monopolies,  because  individuals 
are  expressly  prohibited  from  banking  privileges.  Yet  even  our 
banks  are  not  in  fact  monopolies,  because  no  individuals  are  ex- 
cluded from  becoming  stockholders,  if  they  have  the  will  and  the 
means.  And  this  objection  to  corporations  being  without  foun- 
dation, there  is  this  strong  argument  in  their  favor.  Under  a  re- 
publican government  like  ours,  where  property  is  so  beneficently 
distributed  that  very  large  fortunes  are  seldom  accumulated,  it  is 
manifest  that  great  enterprises,  requiring  large  means,  would  sel- 
dom be  undertaken  by  single  individuals.  It  is  only  by  the  cre- 
ation of  corporations,  enabling  many  to  unite  their  means  and  act 
as  one,  that  such  enterprises  are  now  achieved.  It  may  be  safely 
affirmed,  that  comparatively  few  of  the  wonderful  improvements 
and  developments  in  our  country  would  have  been  made,  if  our 
legislatures  had  been  divested  of  the  power  to  create  corporations, 
which  they  have  so  freely  exercised.     In  this  view,  therefore,  cor- 

power  to  create  corporations.  Mad.  Pap.  1354,  1576.  That  the  power  exists  as  an 
ucidental  power,  see  McCuUoch  v.  Mar}Mand,  4  Wheat.  316  ;  Osbom  v.  Bank  U.  S.  9 
Wheat  738  ;  Angell  &  Ames  on  Corporations,  eh.  ii.  §  4. 

(a)  But  this  power  is  guarded  by  many  restrictions.  Thus,  in  Ohio,  "  no  special 
privileges  or  immunities  shall  ever  be  granted  that  may  not  be  altered,  revoked,  or 
repealed." 
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pcruioos  should  be  the  favorites  of  republicanism;  since  thej 
efluible  its  friends  to  meet  the  only  plausible  argument  that  can 
be  arvxHl  to  sustain  that  unequal  distribution  of  property  which 
pr^TuiU  in  aristocratic  governments.  No  doubt  the  power  to  ere- 
^tif  cvMrpontious  may  be  abused.  But,  when  exercised  judiciously, 
it  certainly  produces  most  salutary  effects,  (a) 

$  :l^.  TMr  Tarioiui  Kinds.  (6)  Corporations  are  divided  and 
$«tKiividod  as  follows :  First j  into  sole  and  aggregate.  A  sole  eor^ 
v<^^MT%KHk  consists  of  a  single  person  and  his  successors,  one  after 
UK^hor,  no  two  members  existing  contemporaneously.  The  mem* 
ber  for  the  time  being  is  thus  endowed  with  a  corporate  capacity 
tor  tl)e  more  sake  of  uninterrupted  succession.  But  such  corpo- 
rativ^ns  iK'iug  confined  to  the  English  church,  require  no  conmient 
Ikhv*  A*}tjrtgate  corporations  are  those  which  consist  of  more  per- 
9^His  than  one  at  the  same  time  ;  and  there  is  no  necessary  limit 
to  tho  number  who  may  be  thus  united.  These  are  first  subdi- 
\i«Kxl  int\>  ecclesiastical  and  lay.  Ecclesiastical  corporations  are 
likowiso  iH>culiar  to  the  English  and  Romish  churches.  Our  r«* 
linri^^f  societieSy  even  when  incorporated  by  special  charters,  have 
no  n^!U'nil)lunee  to  them.  But  we  have  a  general  statute  under 
whioh  most  of  these  societies  are  incorporated,  so  far  as  to  hold 
thoir  church  property  without  any  special  charter,  (c)  Lay  cor- 
fs-^r^Titions  are  again  subdivided  into  eleemosynary  and  civil,  Elee- 
^AjeytKrry  or  charitable  corporations  include  only  schools,  colleges, 
h^ytJMtalH,  and  the  like  ;  and  have  no  peculiar  attributes  requiring 
ovMuuiout  here.  Civil  corporations^  of  course,  include  all  other  lay 
^sM'|H»nition8.  Lastly,  corporations  are  divided  into  public  and 
«M>ffMrf*.  Public  corporations  are  those  which  are  founded  with 
|mUlio  moans,  and  for  public  purposes.    Their  criterion  is,  that  no 

y%\  Simti  this  |)araffraph  was  written,  great  chauges  have  taken  place  in  regard  to 
,N«A^sMiitionH,  and  aU  tne  recent  constitutions  place  them  tinder  restrictions  more  or 
Vm  ■ovrri'.    Tlie  new  constitution  of  Ohio,  for  example,  prohibits  tlie  legislature  from 


i4kMM  1)0  the  same  as  that  of  private  persons.  Municipal  corporations  can  only  be 
vs^Mi«iHl  under  genenil  laws,  with  propr  restrictions  as  to  the  nowers  of  taxation, 
tvn\»\^iug  money,  contracting  debts,  and  loaning  credit.  And  banlcing  ])owers  cannot 
U>  ^HUtficrrcHi  without  the  sanction  of  a  subset^uent  popular  vote.  It  has  been  held  in 
s^b\  under  these  constitutional  provisions,  that  the  prohibition  of  any  special  act,  con* 
Um^miit  iM)r|H)rato  power,  extends  equally  to  municipal  and  private  corporations,  and 
vh^l  miy  act  which  either  creates  a  corporation  or  confers  upon  a  corporation  alr^uly 
v^\ Idling  )H)wer  to  do  an  act  which  it  could  not  previously  have  done,  confers  corporate 
uvk\k«»i^  and,  if  special,  is  unconstitutional.  State  ex  rel,  Att'y-Oen.  v.  Cincinnati, 
K^  iihitt  State,  18.  Under  the  general  laws  regulating  the  formation  of  corporations,  a 
i^tivt  or  omission  in  a  certificate  of  incorporation,  8U(!h  as  the  want  of  a  seal,  may  be 
<tU|«|»H«Ml  by  a  court  under  the  curative  statute  of  March  10,  1859.  Warner  v,  CaUen« 
vtoit  Ut)  Oliio  State,  190.  But  if  the  certificate  of  a  manufacturing  company  is  acknowl- 
uU^^hI  Ix'fore  a  notary  public  instead  of  a  justice  of  the  peace,  as  the  statute  prescribes, 
it  will  Iw  fatal  on  quo  warranto.  State  ex  rel,  Att'y-Gen.  v.  Lee,  21  Ohio  State,  668 
{H\K  the  legislature  may  cure  this  retroactively.  Spinning  v.  Home  B.  &  S.  Assn.,  26 
^>hio  State,  483  V . 

\h)  2  Kent,  Com.  278 ;  Angcll  &  Ames,  ch.  i.  §§  1,  3. 

(f)  As  to  the  powers  of  such  corporations,  see  Miller  v.  Gable,  2  Denio,  498 ;  The 
yW|4e  V.  Steele,  2  Barb.  897  ;  Smith,  18  Vt.  511. 
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individual  has  any  interest  in  their  fonndation,  except  as  a  mem- 
ber of  the  general  body  politic.  To  this  class  belong  all  municipal 
corporations,  beginning  with  the  United  States,  and  descending 
down  through  States,  counties,  townships,  school  districts,  and 
the  like.  These  are,  for  the  most  part,  denominated  qutui  corpo- 
rations ;  since,  with  the  exception  of  cities  and  boroughs,  they 
require  no  special  act  of  incorporation.  They  possess  scarcely  any 
other  corporate  properties  than  those  of  holding  propeiiy  and 
being  parties  to  suits.  But  the  distinguishing  quality  of  public 
corporations  is,  that  they  are  alterahle  at  the  pleasure  of  the  pub- 
lic, because  they  involve  no  private  interests  distinct  from  those 
of  the  public,  (a)  Private  corporations  are  those  which  are 
founded  on  private  means.  Their  object  may  be  either  private  or 
public.  But  their  criterion  is  a  private  foundation,  whereby  indi- 
viduals have  an  interest  distinct  from  that  of  the  community. 
For  this  reason,  private  corporations  are  not  alterable  at  the 
pleasure  of  the  public.  Their  charters,  as  we  have  seen,  are  held 
to  be  contracts^  to  which  the  government  is  one  party  and  the 
corporators  the  other ;  and  they  are  within  the  protection  of  that 
great  constitutional  guaranty,  which  secures  contracts  from  being 
impaired  by  subsequent  legislation,  (ft)    Unless,  therefore,  the 

(a)  Berlin  v.  Qorham,  84  N.  H.  266.  And  they  mar  be  altered  or  aboliahed, 
althongh  by  the  charter  they  are  made  the  trustee  of  a  charity.  Montpelier  v.  East 
Montpelier,  29  Vt.  12.  When,  however,  they  have  acquired  property  under  the  law, 
this  cannot  be  taken  away  (see  note  on  p.  216),  nor  their  duty  to  pay  valid  debts  be 
impaired.    Coddington  v.  Bispham,  86  N.  J.  Eq.  674. 

(6)  Dartmouth  CoUege  v.  Woodward,  4  Wheat.  518  ;  Charles  River  Bridge  v.  War- 
nn  Bridge,  11  Peters,  421 ;  Providence  Bank  v.  Billings,  4  Peters,  514.  See  Mechan« 
ioa  and  Traders'  Bank  v.  Debolt,  1  Ohio  Stote,  591  ;  Toledo  Bank  v.  Bond,  id.  622 ; 
Knoup  V.  Piqua  Bank,  id.  603  ;  16  How.  869,  416.  Jefferson  Branch  Bank  v,  SkeUy, 
1  Black,  436 ;  Franklin  Branch  Bank  v.  The  State  of  Ohio,  id.  474  ;  Wilmington 
R  R.  Co.  v.  Reid,  18  WalL  264.  The  Supreme  Court  did  not  hold  in  Dartmouth 
CoUege  V,  Woodward  that  a  charter  is  a  contract.  A  charter  may  contain  a  con- 
txact  The  ruling  was  that  when  a  contract  is  contained  in  a  charter,  such  contract 
is  made  inviolable  by  the  constitution  of  the  United  States.  But,  as  was  said  by 
Chief  Justice  Waite  in  Stone  v,  Mississippi,  101  U.  S.  814,  **  it  is  to  be  kept  in  mind 
that  it  is  not  the  charter  which  is  protected,  but  only  any  contract  which  the  charter 
may  contain."  It  is  held  that  a  provision  in  a  charter  that  the  officers  of  a  corpora- 
tion shall  be  elected  in  a  particular  way  is  not  a  contract,  and  is  rejiealable.  State 
V,  Green,  9  Mo.  App.  219.  A  right  given  in  a  charter  to  dispose  of  lottery  tickets, 
held  not  a  contract  but  a  privilege  or  license  revocable  at  pleasure.  State  v,  Morris, 
77  N.  C.  512.  A  provision  in  acluirter  that  the  corporation,  when  sued,  shall  be  served 
in  a  particular  way,  is  not  a  contract  and  may  be  changed  by  legislation.  Railroad 
Co.  V,  Hecht,  95  U.  S.  168.  If  the  contract  is  one  which  the  legislature  has  not 
power  to  make,  such  contract  does  not  bind  the  State.  The  leffislature  cannot  grant 
away  the  police  power  of  the  State.  Hence  any  agreement  in  a  ciiarter  which  restricta 
or  curtails  the  police  power  of  the  State  is  invalid  ;  though  the  corporation  may  have 
paid  the  State  a  valuable  consideration  therefor,  the  legislature  may  annul  it.  Bioyd  v. 
Alabama,  94  U.  S.  645,  affirming  the  supreme  court  of  Alabama ;  Stone  v.  Mississippi, 
101  U.  S.  814,  affirming  the  supreme  court  of  MiasissippL  Butchers  Union  Co. 
V.  Crescent  City  Co.,  Ill  U.  8.  746.  Also,  Beer  Company  i^  Mass.,  97  Mass.  25  ; 
Mettopolitan  Board  v.  Barrie,  84  N.  Y.  657.  The  right  to  regulate  charges  in  ware- 
houses and  grain  elevators  (Munn  v,  Illinois),  and  rates  for  freight  and  passengers  on  rail- 
wm  (Railroad  Co.  v,  Iowa,  94  U.  S.  155 ;  Peik  v.  Railway  Co.,  94  U.  S.  164),  seems 
held  to  be  a  police  power.  The  decision,  however,  in  the  first  two  cases  was  that  the 
State,  not  being  restricted  by  any  agreement  in  the  charter,  had  the  power  to  regulate 
the  charges.    OnUra^  in  case  the  cmirter  provides  against  such  reduction.    Iron  R.  B. 
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charter  of  a  private  corporation  contains  an  express  reservation 
of  tlie  power  to  alter  it,  thus  making  the  power  of  alteration  one 
of  the  terms  of  the  contract,  the  legislature  can  make  no  alter- 
ation in  it,  without  the  consent  of  the  corporators.  This  doctrine, 
though  much  inveighed  against  by  demagogues,  is  abundantly 
established  by  judicial  decisions ;  and  it  is  the  foundation  of  that 
general  confidence  with  which  individuals  embark  their  funds  in 
corporate  enterprises.  Of  late,  however,  attempts  have  been 
made  to  depreciate  the  value  of  this  security,  by  broaching  the 
doctrine,  that  although  a  State  legislature  cannot  repeal  or  alter 
a  private  charter,  yet  the  people  of  a  State  may  do  it,  by  amend- 
ing the  constitution  for  this  purpose.  But  to  this  pretension,  the 
language  of  the  federal  constitution  affords  a  complete  answer. 
^^  No  State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." (a)     Unless,  therefore,  it  can  be  shown  that  a  State  con- 

V.  Iiawreuce  Furnace  Co.,  29  Ohio  State,  208  ;  and  in  Peik  v.  Railway  Co.  the  charter 
containing  such  a  restriction  was  granted  after  the  adoption  of  the  State  constitution, 
which  provided  that  aU  chatters  should  be  rei)ealed  or  amended  at  the  ]>lea8ure  of  the 
legislature.  But  it  is  held  in  Illinois  that,  wnere  a  charter  contains  a  clause  that  the 
company  may  charge  such  fares  and  rates  as  it  may  deem  reasonable,  the  State  may,  in 
the  exercise  of  its  police  power,  ignore  such  clause  and  prescribe  rates.  Ruggles  v.  Peo- 
ple, 91  111.  256  ;  Illinois  Central  v.  People,  95  111.  813.  Chief  Justice  Waite,  in  Stone 
p.  Mississippi,  distinguishes  between  the  power  to  tax  and  the  police  power  of  the  State. 
He  says  that  while  taxation  is,  in  ^nerai,  necessary  for  the  support  of  the  government, 
it  is  not  a  part  of  the  government  itself ;  taxation  is  an  incident  to  the  exercise  of  the 
legitimate  functions  of  government,  but  nothing  more  ;  and  adds,  "all  that  has  been 
deteruiined  thus  far  is,  tnat  for  a  consideration  it  may,  in  the  exercise  of  a  reasonable 
discretion,  and  for  the  public  good,  surrender  a  part  of  its  powers  in  this  particular." 
Although  a  law  of  the  legislature  declares  all  charters  thereafter  granted  subject  to 
amendment  or  repeal,  still  if  the  charter  of  a  charitable  corporation,  or  an  institution 
of  learning,  expressly  suspends  tlie  statute  as  to  it,  and  exempts  its  property  from  tax- 
ation, and  the  corporation  is  organized,  it  constitutes  a  contract.  Home  of  the  Friend<« 
less  v.  Rouse,  8  Wall.  431  ;  Washington  University  v.  Rouse,  8  Wall.  439.  When  a 
new  power  is  given  by  an  amendatory  act,  the  exercise  of  the  power  is  very  strong  evi- 
dence of  the  acceptance  of  the  amendment  by  the  corporation.  Goodin  v.  Evans, 
18  Ohio  State,  150  ;  Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115.  The  concurrence  of 
all  the  stockholders  is  not  necessary  to  the  acceptance  of  an  amendment  enlaiging  the 
powers  of  the  corporation.  Curry  v.  Scott,  54  Penn.  State,  270.  But  if  the  purpose  of  the 
corporation  is  changed  by  the  amendment,  even  though  the  power  to  amend,  alter,  and 
repeal  was  reserved  by  the  legislature,  every  stockholder  must  acquiesce.  Zabriskie  v. 
Hackensack,  &c.  Co.,  3  Green  (N.  J.),  178.  See  also  Ireland  v.  Palestine  Turnpike 
Co.,  19  Ohio  State,  369.  The  legislature  may  destroy  under  such  a  power,  but  cannot 
modify  without  the  consent  of  the  corporators.  If,  however,  the  corporation  refuses  to 
accept  the  modification,  it  must  cease  to  transact  business.  Yeaton  v.  Bank  of  the  Old 
Dominion,  21  Grattan,  593.  When  a  general  law  exists,  subjecting  all  charters  to 
amendment  or  repeal,  all  laws  passed  are  subject  to  it ;  and  although  a  subsequent  law 
exempts  property  from  taxation  during  the  continuance  of  the  charter,  if  it  does  not 
expressly  except  the  corporation  from  the  general  law,  it  will  be  subject  to  it,  and 
therefore  repealable.  Tomlinson  v,  Jessup,  15  W^all.  454.  When  a  repealable  charter 
authorized  a  municipal  corporation  to  subscribe  a  certain  sum,  and  have  a  certain 
share  in  the  director}',  this  proportion  could  be  changed.  Miller  v.  The  State,  15  W^all. 
478.  And  a  corporation  which  had  erected  a  dam,  might  be  required  to  construct  iish- 
ways.  Com'rs  of  Inland  Fisheries  t'.  Holyoke  Water  Power  Co.,  104  Mass.  446  ; 
Holyoke  Co.  r.  Lyman,  15  Wall.  500.  But  when  the  power  reserved  is  only  to  repeal 
in  case  of  misuser,  non-user,  or  abuse,  the  legislature  is  not  the  final  judge  of  whether 
a  ]»ropt?r  cause  for  repeal  has  arisen.  Commonwealth  v.  Pittsburgh  R.  R.  Co.,  58  Penn. 
State,  26.  See  also  note  to  §  81,  paragraph  "Property  in  expectation  —  Contracts, "  ante, 
(a)  This  clause  does  not  affect  the  powers  of  Congress.  £van8  v,  Eaton,  I  Peters, 
C.  C.  822. 
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stitution  is  not  a  laWj  the  charter  of  a  private  corporation  can  no 
more  be  impaired  by  a  State  constitution  than  by  a  statute.  Sel- 
dom or  never  has  so  bold  and  disorganizing  a  doctrine  been  reared 
upon  so  feeble  a  foundation.  And  we  may  congratulate  ourselves 
that  the  federal  constitution,  which  thus  protects  chartered  rights, 
is  "  the  supreme  law  of  the  land,  any  thing  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding."  In  this 
State,  however,  this  principle  will  be  of  no  value  to  future  corpo- 
rations, because  by  an  act  of  1842  it  is  declared  that  the  charter 
of  every  corporation  of  every  description,  which  shall  thereafter 
be  granted,  shall  be  subject  to  alteration,  suspension,  and  repeal, 
in  the  discretion  of  the  legislature,  (a) 

§  93.  Their  general  Powers  and  Properties,  (i)  As  a  general 
principle,  the  powers,  and  consequently  the  disabilities,  of  corpora- 
tions are  to  be  sought,  for  each  corporation,  in  its  particular  char- 
ter. We  have  no  disabling  statutes  like  the  statutes  of  mortmain 
in  England,  prohibiting  corporations  from  receiving  or  holding 
property;  nor  are  corporations  prohibited,  as  in  England,  from 
being  devisees,  under  our  statute  of  wills.  The  charter,  then,  of 
each  particular  corporation  is  the  expositor,  as  well  as  source,  of 
its  powers.  And  the  prevailing  doctrine  is,  that  charters  are  to  be 
construed  strictly,  (c)  and  that  corporations  can  exercise  no  powers 
which  are  not  expressly  specified,  or  necessarily  implied,  in  tlieir 
charter,  (d)     In  this  respect,  a  charter  is  more  analogous  to  the 

(a)  This  provision  is  incorporated  into  the  constitution  of  1852. 
(6)  2  Kent,  Com.  277. 

(c)  -{ The  present  disposition,  however,  is  to  relax  the  rule  of  strict  construction 
somewhat,  as  no  longer  required  in  view  of  the  power  of  the  legislature  to  alter  charters, 
and  to  construe  acts  of  incorporation  the  same  as  other  statutes.  Bunk  v.  Ins.  Co., 
41  Ohio  State,  1,  U.y 

(d)  2  Kent,  Com.  298  ;  U.  S.  r.  Arredondo,  6  Peters,  736  ;  Beatty  v.  Knowler,  4 
Peters,  162  ;  Bartholomews.  Bentley,  1  Ohio  State,  37  ;  Rice  v.  Railroad  Co.,  1  Black, 
858  ;  ante,  p.  210,  note.  Contracts  made  by  a  corporation,  which  are  beyond  its 
powers,  are  void.  Straus  v,  Eagle  Ins.  Co.,  5  Ohio  State,  69.  But  see  K.  &  B.  R.  R. 
Co.  V.  Odell,  29  Vt  93.  In  New  York,  it  has  been  held  that  goods  bought  by  a  cor- 
poration, although  bought  ultra  vires,  become  its  property,  and  it  may  sell  them  or 
mortgage  them,  and  it  seems  they  will  be  liable  to  an  action  for  the  price.  .Parish  v, 
Wheeler,  23  N.  Y.  494.  See  also  San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453  ; 
Fanners*  Bank  v.  Detroit,  Ac  R.  R.  Co.,  17  Wis.  372.  The  term  uUra  vires  is  used  in 
different  senses  ;  an  act  is  said  to  be  ultra  vires  when  it  is  not  in  the  power  of  the  cor- 
poration to  do  it  under  any  circumstances  ;  and  an  act  is  also  said  to  be  ultra  vires 
with  reference  to  the  rights  of  certain  parties  when  the  coqwration  cannot  i)erform  it 
without  their  consent  ;  and  it  may  also  be  ultra  vires  with  reference  to  some  sj»ecific 
purpose  when  the  corporation  cannot  perform  it  for  that  purpose.  When  the  act  of 
the  corporation  is  ultra  vires  in  the  first  sense  it  is  void  in  toto,  and  the  coriK)ration 
may  avail  itself  of  the  defence  ;  but  when  it  is  ultra  vires  in  the  second  or  thin!  senses, 
its  right  to  do  so  will  depend  ui>on  circumstances:  thu.s  if  it  be  an  act  which  it  might 
perform  for  sonje  pur^ioses,  but  not  for  others,  the  defence  will  be  available  if  the 
stranger  knew  that  it  was  done  for  the  unauthorized  purpose,  otherwise  not.  Miners* 
Ditch  Co.  V.  Zellerback,  37  Cal.  543.  The  modem  doctrine  of  ultra  vires  is  very  re- 
cent ;  it  dates  in  England  from  Coleman  t».  Eastern  Counties  Railway  Co.,  10  Beav.  1, 
decided  in  1845  ;  though  it  was  established  earlier  in  the  United  States.  Yet  it  has 
already  produced  an  excellent  text-book,  Brice  on  Ultra  Vires,  which  is  enlarged  in  the 
American  e<Htion  by  Green.  The  earlier  American  nile  was  clear,  consistent,  and  rigid. 
A  corporation  existed  only  in  conformity  with  its  charter.  An  undertaking  or  engage- 
ment not  authorized  by  its  charter,  was  the  undertaking  or  engagement  of  a  dmd 
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federal  than  to  a  State  constitation.  This  doctrine  measures  at 
once  the  powers  and  disabilities  of  corporations ;  for  there  is  an 
implied  prohibition  of  every  power  not  thus  conferred.  Of  course, 
the  powers  of  different  corporations  must  varj  according  to  their 
object.  Those  of  a  college  or  hospital,  for  example,  must  be  very 
different  from  those  of  a  banking,  insurance,  manufacturing,  or 
bridge  company.  So  that  an  enumeration  of  the  particular  func- 
tions of  the  various  existing  corporations  would  require  volumes. 
I  can  only  refer  to  some  general  principles  which  are  applicable  to 
all. 

1.  The  management  of  the  affairs  of  a  corporation,  pursuant  to 
the  provisions  of  the  charter,  must  depend  upon  the  votes  of  the 
members.  What  shall  constitute  membership  must  depend  upon 
the  nature  of  the  corporation.  Generally,  it  is  the  ownership  of 
stock.  The  charter  limits  the  amount  of  capital^  which  is  divided 
into  equal  shares^  and  every  shareholder  is  a  member,  (a)  But  in 
many  of  the  charitable  corporations  there  is  no  distribution  of 
stock  ;  and  in  these,  the  members  consist  of  those  only  who  are 
required  for  managers,  having  no  pecuniary  interest.  In  such 
cases,  if  the  endowment  be  private,  the  founder  or  donor  may 
stipulate  for  the  management  or  visitation^  as  it  is  technically  called, 
of  his  charity ;  and  the  charter  will  constitute  the  persons  thus 
indicated  members  of  the  corporation.  But  in  whatever  way  the 
members  be  made  such,  the  general  rule  is,  that  the  majority  shall 
govern,  where  the  contrary  is  not  provided.  The  will  of  the  ma- 
jority is  expressed  by  votes,  and  evidenced  by  the  records.  But 
in  business  corporations,  the  representative  principle  is  usually 
adopted ;  and  the  immediate  supervision  is  committed  to  a  board 
of  directors  elected  by  the  stockholders,  together  with  other  appro- 
priate officers.  And  in  elections  by  the  members,  the  general  prin- 
ciple of  voting,  which  requires  personal  attendance,  is  departed 
from,  and  votes  are  given  by  proxy y  or  power  of  attorney.    For 

person  ;  was  a  nullity.  Being  a  niiUity,  it  could  not  be  made  valid  by  confinnation 
or  enforced  under  cover  of  an  estoppeL  But  this  was  found  to  be  so  harsh  in  practice 
that  it  has  become  barnacled  over  with  exceptions,  and  muzzled  by  estoppels.  In  £n^ 
land  the  doctrine  seems  to  have  entirely  shifted  its  ground,  and  the  question  there  u 
held  to  be,  not,  is  the  act  authorized,  but  is  it  prohibited  ;  a  question,  not  of  authoritv, 
but  of  legality.  A  condensed  statement  of  the  rule  and  its  limitations  is  given  in  Field 
on  Corporations,  §§  257-273.  But  it  is  necessarily  a  tentative  statt^ment  of  the  present 
condition  of  a  portion  of  the  law  which  is  now  in  process  of  formation. 

(a)  •{Private  corporations  are  also  recognized  in  Ohio  as  of  two  kinds,  those  formed 
for  profit,  and  those  not.  The  latter  properly  have  no  stock  nor  capital.  State  ex  rel, 
V,  Standard  Life  Assn.,  88  Ohio  State,  281.  The  capital  and  the  stock  are  distinct 
species  of  property.  The  former  is  owned  by  the  corporation,  though  in  trust ;  while 
the  latter  is  but  a  right  to  participate  in  the  profits,  and  is  personalty,  taxable  at  the 
domicile  of  the  owner.  Bradley  v.  Bander,  36  Ohio  State,  28,  35.  To  perfect  the  le«il 
title  of  tranhferred  stock,  transfer  on  the  corporate  lx>oks  is  necessary,  if  so  required  by 
the  certificate.  Norton  v.  Norton,  43  Ohio  Stete,  509,  622  ;  Henkle  v.  Salem  Mfg.  Co., 
39  id.  547  ;  but  the  claim  of  a  pledgee  of  stock  not  transferred  to  him  on  the  booka  is 
prior  to  that  of  an  attaching  creditor.  Norton  v.  Norton,  43  Ohio  State,  509.  The 
right  to  issue  preferred  stock  is  a  form  of  a  power  to  borrow  ;  and  the  terms  "  stock," 
"dividends,"  *'  profits,'*  in  effect  mean  respectively  debts,  interest,  earnings.  Burt  v. 
Battle,  31  Ohio  State,  116. }- 
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fhis,  however,  it  is  presQmed  there  must  be  special  provision  in 
the  charter  or  by-laws.  Where  the  charter  does  not  specify  the 
number  of  members  or  directors  who  shall  constitute  a  quorum 
for  business,  the  rule  is,  that  a  quorum  of  directors  shall  be  a 
majority  of  the  whole  number ;  but  a  quorum  of  members  shall 
be  those  present,  the  whole  having  been  duly  notified.  The 
power  of  amot%(m^  by  which  is  meant  the  removal  of  officers,  is  in- 
cidental to  every  corporation,  without  express  provision,  provided 
there  be  good  cause ;  this  being  necessary  to  self-protection  ;  but 
the  power  of  disfranchisement,  by  which  is  meant  the  expulsion  of 
members,  requires  an  express  provision.  This  is  true,  at  least,  of 
all  joint-stock  corporations.  To  prevent  abuse,  however,  in  the 
management  of  corporations,  they  are  made  ultimately  amenable 
to  the  courts  of  justice.  If  they  neglect  or  refuse  to  perform  a 
positive  duty  devolved  upon  them  by  the  charter,  a  writ  of  man" 
damns  may  be  issued,  to  compel  such  performance ;  and  if  they 
attempt  to  exercise  any  power  not  conferred  by  the  charter,  a  writ 
of  mo  warranto  may  be  issued  to  compel  them  to  desist  from 
such  usurpation.  Charitable  corporations,  even  when  their  visita- 
tion or  supervision  is  provided  for  by  the  founder,  as  the  condition 
of  his  donation,  have  always  been  held  amenable  to  the  courts  of 
chancery  for  the  proper  discharge  of  their  duties.  And  in  this 
State,  by  the  act  of  1842,  the  several  courts  sitting  in  chancery 
have  a  visitorial  jurisdiction  over  all  corporations  in  the  following 
cases  :  1.  To  compel  the  directors  or  officers  to  account  for  their 
management  of  the  funds  of  the  corporation.  2.  To  compel  them 
to  pay  the  value  of  all  property  acquired  to  themselves,  or  trans- 
ferred, or  lost,  by  any  violation  of  their  duty.  3.  To  suspend  or 
remove  them  for  gross  misconduct.  4.  To  prevent  or  set  aside  any 
alienation  of  the  property  of  a  corporation  made  contrary  to  law, 
or  for  purposes  foreign  to  its  business.  Moreover,  the  directors  or 
officers  are  made  personally  liable  for  any  loss  accruing  to  the  cor- 
poration through  their  mismanagement,  (a) 

2.  The  most  important  property  of  a  corporation  is  that  of  umn- 
terrupted  succession,  so  long  as  the  charter  endures,  independently 
of  the  death  or  change  of  members.  The  common  expression  is, 
that  a  corporation  never  dies ;  but  this  is  not  strictly  true ;  be- 
cause it  must  expire  with  the  expiration  of  the  charter,  if  not 
before.    The  meaning  is,  that  the  existence  and  identity  of  a  cor- 

(a)  A  stockholder  in  a  corporation  can  only  maintain  a  suit  in  his  individnal 
eapacity  against  a  wrong-doer  injuring  the  corporation  when  application  haH  been  made 
to  the  board  of  directors  to  institute  the  suit,  and  they  have  refuRwl.  If  the^  have 
brought  a  suit  as  re(]ue8ted,  which  is  pending,  a  stockholder  has  no  standing  in 
court.  Memphis  v.  Dean,  8  Wall.  64.  A  court  of  equity  will  interfere  on  the  appli- 
cation of  a  stockholder  to  restrain  the  governing  body  from  doing  acts  within  the 
scope  of  the  corporate  authority,  if  such  acts,  under  the  existing  circumstances,  would 
constitute  a  breach  of  tho  trust  which  they  are  charged  with  the  execution  of. 
Wright  V.  Oroville  Mining  Co.,  40  Cal.  20  ;  ^  Port  Clinton  R.  R.  v.  C.  &  T.  R.  R.,  18 
Ohio  Stete,  544  ;  Hazard  v.  Durant,  11  R.  I.,  196  ;  Ryan  v.  L.  A.  &c.  Ry.,  21  Kan. 
865  ;  Brewer  o.  Boston  Theatre,  104  Mass.  878 ;  Craig  v,  Gregg,  88  Penu.  State,  19 ; 
Greaves  v.  Gouge,  69  N.  Y.  154.} 
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poration  are  not  affected  by  mutations  of  membership.  One  goes 
out,  and  another  comes  in,  under  the  provisions  of  the  charter, 
and  the  corporation  is  still  the  same  legal  entity,  and  experiences 
no  interruption  in  its  operations. 

3.  All  the  acts  which  a  corporation  can  do,  are  done  in  its  cor- 
porate namsj  without  any  specification  of  the  members.  This 
name  is  always  fixed  by  the  charter,  and  the  shorter  it  is  the 
better.  The  advantage  of  this  union  of  many  interests  under  a 
single  name  is  at  once  perceived.  How  great  would  be  the  incon- 
venience, if,  in  suing  and  being  sued,  receiving  and  transferring 
property,  making  contracts,  or  doing  any  other  acts  to  which  cor- 
porations are  competent,  the  names  of  all  the  members  must  be 
repeated. 

4.  Corporations  are  authorized  to  have  and  use  a  corporate  9eal. 
The  nature  and  properties  of  a  seal  will  be  described  hereafter. 
The  ancient  doctrine  was,  that  a  corporation  could  only  speak 
and  act  under  the  manifestation  of  its  seal.  But  this  is  now 
changed  ;  (a)  and  corporations  are  not  required  to  use  a  seal  ex- 
cept in  those  cases  where  it  would  be  necessary  for  individuals. 
They  may  not  only  contract  in  writing  without  a  seal,  but  may 
even  be  bound  by  implied  contracts,  in  the  same  manner  as 
individuals.  (6) 

5.  Corporations  are  authorized  to  make  by4aws  for  the  regu- 
lation of  their  business  in  detail.  These  by-laws  sustain  the 
same  relation  to  the  charter  that  statutes  do  to  the  constitution ; 

(a)  2  Kent,  Com.  289 ;  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299  ;  Fleckner 
V.  U.  S.  Bank,  8  Wheat.  338.  A  deed  of  land  bv  a  corporation  not  under  its  corpo- 
rate Real  is  void.  Where  the  seal  appears,  it  will  fee  presumed  to  have  l>een  affixed  by 
proper  authority  ;  but  the  contrary  may  be  shown  by  parol  evidence.  Koehlor  v.  Black, 
&c.  Co.,  2  Black,  715  ;  C.  H.  &  D.  R.  R.  v.  Harter,  26  Ohio  State,  426.  The  private 
seal  of  one  of  its  officers  may  be  used,  and  it  is  not  necessary  to  jiroduce  a  resolution 
or  order  of  the  trustees  in  writing  to  authorize  an  agent  to  enter  into  a  contract. 
Eureka  Co.  r.  Bailey  Co.,  11  Wall.  488,  491.  But  it  cannot  contract  a  debt  or  order 
payment  of  it  by  the  action  of  the  individual  members  of  the  board  actiug  separately. 
State  ex  reL  Steinbeck  v.  Treasurer  Liberty  Township,  22  Ohio  State,  144. 

(6)  Smith  V.  Nashua  &  Lowell  R.  R.  Co.,  7  Foster,  96-98  ;  Bank  of  Middlebury  v. 
Rutland  &  Washington  R.  R.  Co.,  30  Vt.  160  ;  Merrick  v,  Burlington,  &c.  Co.,  11 
Iowa,  74  ;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  State,  59.  But  the  deed  of  a  corporation 
must  be  executed  in  its  name,  and  not  in  that  of  the  agent.  Brinley  v.  Mann,  2  Cuah. 
337.  But  it  is  now  generally  held,  that  a  deed  running  in  the  name  of  a  corporation, 
and  signed  personally  by  its  agents  with  their  official  designation,  as  D.  £.,  president, 
is  the  deed  of  the  corporation,  if  the  agents  had  proper  authoritv.  Sheehan  v.  Da  via, 
17  Ohio  State,  571 ;  Hays  r.  Galion  Gas  Light  &  Coke  Co.,  29' Ohio  State,  380,  834. 
A  corporation,  thougli  it  has  a  seal,  may  adopt  any  other.  Tenney  v.  East  Warren,  &c. 
Co.,  43  N.  H.  343  ;  Hutrhins  v.  Byrnes,  9  Gray,  367  ;  Haven  v,  Adams,  4  Allen,  80  ; 
Crossmun  v.  Hill  town,  5  Grant's  cases,  225.  But  see  Regents,  &c.  v.  Detroit,  &c.  So- 
ciety, 12  Mich.  138.  Hatch  v.  Barr,  1  Ohio,  890.  And  some  cases  go  even  further. 
Thus  in  Georgia,  a  deed  made  by  the  president  of  a  corporation  in  his  own  name,  and 
signed  A.  B.,  president,  with  his  seat  affixed,  was  held  the  deed  of  the  corjwration. 
Johnson  v.  Crawley,  25  Ga.  316.  In  Arkansas,  however,  where  any  seal  is  required,  it 
must  be  the  corporate  seal.  State  v.  AUis,  18  Ark.  269.  But  a  deed  executed  on  be- 
half of  a  State  by  a  public  officer,  duly  authorized,  is  the  deed  of  the  State,  although 
the  officer  be  named  in  the  deed,  and  signs  his  name  and  affixes  his  private  seal. 
Sheets  v.  Selden's  Lessee,  2  Wallace,  177.  As  to  the  mode  of  signature  of  instruments 
not  under  seal  by  agents,  see  Thompson  v.  Fiigu  R.  R.  Co.,  36  Barb.  79  ;  Haverhill, 
&c  Ins.  Co.  V.  Newhall,  1  Allen,  130. 
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at  least  the  analogy  sufficiently  explains  their  nature.  They 
must  not  be  repugnant  to  the  charter  or  other  laws  of  the  land, 
and  they  must  flow  expressly  or  impliedly  from  the  powers  con- 
ferred in  the  charter,  as  the  appropriate  means  of  executing  those 
powers. 

6.  Corporations  cannot  commit  crimes  ov  forcible  injuries^  though 
their  members  may.  They  cannot  do  any  strictly  personal  act, 
as  giving  testimony  and  the  like ;  and  therefore,  in  chancery,  a 
corporation  answers  under  seal ;  or  if  an  oath  be  required,  one  of 
the  officers  is  personally  made  a  defendant.  But  corporations  may 
be  liable  for  the  acts  or  omissions  of  their  officers  or  agents,  as 
much  as  for  their  own  contracts  and  undertakings  ;  even  though 
such  acts  should  in  themselves  be  trespasses,  (a) 

7.  The  individual  members  of  a  corporation  are  not  personally 
liable  for  its  debU^  beyond  the  amount  of  their  shares  in  the  capi- 
tal stock,  unless  expressly  made  so  by  statute,  which  is  not  usual. 
The  capital  stock  may  consist  of  personalty,  or  realty,  or  both ; 
but  their  shares  are  treated  as  personalty.  They  are  usually  evi*- 
denced  by  certificates^  specifying  the  amount  paid  in,  which  is 
called  their  par  value.  Sometimes  these  certificates  are  made 
transferable  by  indorsement ;  but  generally  the  transfer  is  made 
on  the  books  of  the  company.  Corporate  property  cannot  be 
made  liable  for  the  individual  debts  of  the  stockholders ;  but  their 
shares  may  be  so  subjected  by  taking  the  proper  steps.  Frequently, 
provision  is  made  that  in  case  of  mismanagement,  to  the  injury 
of  third  persons,  the  directors  shall  be  personally  liable  for  the 
consequences  ;  and  sometimes  all  the  stockholders  are  made  thus 
liable.  The  latter,  however,  is  not  accounted  good  policy,  because 
few  persons  would  become  stockholders  upon  such  a  condition ; 
though  the  personal  liability  of  the  directors  for  mismanagement 
furnishes  an  important  security  against  corruption  or  abuse.  But 
in  this  State,  by  the  act  of  1842,  not  only  the  directors  of  all  cor- 

{a)  Kerwhacker  v.  C.  C.  &  C.  R.  R.  Co.,  8  Ohio  State,  172  ;  Keary  ».  C.  C.  &  C. 
R.  R.  Co.,  3  id.  201  ;  C.  C.  &  C.  R.  R.  Co.  v,  Terry,  8  id.  570  ;  St.  Louis,  A.  &  C. 
K.  R.  Co.  r.  Dalby,  19  lU.  358.  Municipal  corporations  are  liable  for  injuries  arising 
from  the  negligence  of  subonlinate  officers  and  agents  acting  under  their  authority  and 
direction  in  constructing  public  improvements.  The  City  of  Dayton  v.  Pease,  4  Ohio 
State,  80.  But  counties  are  not  liable  for  the  official  delinquencies  of  their  commis* 
doners.  Hamilton  County  v.  Mighels,  7  id.  109.  But  a  municipal  corporation  will 
not  be  so  liable  when  its  officers  are  in  the  discharge  of  a  governmental  duty,  as  for  the 
negligence  of  the  police.  Western  Med.  Col.  v.  Cleveland,  12  Ohio  State,  875.  Or 
of  the  fire  department.  "Wheeler  v.  (Hncinnati,  19  Ohio  State,  19.  A  corporation 
may  publish  a  libel  so  as  to  be  liable  for  damages.  Phil.  Wil.  &  Bait.  R.  R.  Co.  v, 
IJuigley,  21  How.  202  ;  Whitfield  v.  South-Eastern  R.  R.  Co.,  1  Ellis,  B.  &  E.  116  ; 
Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cal.  48.  Or  for  false  imprisonment.  Goff 
V,  Great  Northern  R.  R.  Co.,  3  Ellis  &  E.  672.  It  may  do  a  malicious  act,  and  will 
be  liable  for  it.  Green  v,  London  Genl.  Omnibus  Co.,  6  Jurist  (n.  s.),  228.  It  will 
"be  liable  to  exemplary  damages  where  an  individual  would.  Baltimore  &  Ohio  R.  R. 
Co.  V,  Blocher,  21  Md.  277  ;  Jeffersonville  R,  R.  Co.  v.  Rogers,  28  Ind.  1  ;  Atlantic  k 
G.  W.  R.  R.  Co.  V.  Dunn,  19  Ohio  State,  162,  590.  It  may  be  liable  for  an  assault 
and  battery  committed  by  one  of  its  officers  under  its  orders,  but  is  not  so  liable 
where  the  violence  nsed  exceeded  what  was  necessary  to  cany  out  its  orders.  St* 
Louis,  A.  &  C.  R.  R.  Co.  v.  Dalby,  19  111.  358. 
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porations,  but  also  the  stockholders  of  all  corporations  not  charita- 
ble,  if  they  be  of  age,  are  made  jointly  and  severally  liable,  in  their 
individual  capacity,  for  ail  the  debts  of  the  corporation ;  and  any 
transfer  of  stock  made  by  them,  with  intent  to  avoid  such  liability, 
is  declared  to  be  void,  (a)  Judgment  and  execution  are  first  to 
be  had  against  the  corporation  ;  and  if  not  satisfied,  they  may  be 
made  parties  by  «eire/a(ria«;  and  if  one  of  them  pays  the  debt, 
he  may  enforce  contribution  from  the  rest. 

§  94.  Their  TerminatioxL  A  corporation  may  be  terminated  in 
the  five  following  ways  :  — 

1.  By  Statute.  This  applies  only  to  future  private  corporations, 
as  before  explained ;  for  we  have  seen  that  the  charters  of  pre-ex- 
isting private  corporations  are  contracts,  which  the  legislature 
cannot  alter  or  impair,  without  an  express  reservation  of  the  right 
so  to  do.  But  public  corporations,  being  under  the  exclusive 
direction  of  the  legislature,  arc  alterable  or  dissoluble  at  pleasure. 
Yet  even  here,  if  private  rights  have  been  legally  acquired  under 
these  corporations,  the  legislature  cannot  impair  them. 

2.  By  Efflux  of  Time.  Almost  all  charters  are  granted  for  a 
limited  period ;  perpetual  charters  not  being  deemed  expedient. 
When  this  period  terminates,  the  corporation  is  of  course  dissolved, 
unless  the  legislature  see  fit  to  revive  it;  and  no  more  of  its 
original  functions  remain  than  are  requisite  for  winding  up  its 
concerns. 

3.  By  Surrender.  The  acceptance  of  a  charter  does  not  involve 
a  positive  obligation  to  continue  it  until  its  natural  expiration. 
Whenever,  therefore,  the  members  desire  it,  they  may  surrender 
their  charter,  and  tlius  terminate  their  corporate  existence.  It  is 
said,  however,  that  there  must  be  a  formal  acceptance  of  the  sur- 

(a)  By  the  constitution  of  1852,  the  private  liability  of  all  corporators  must  be 
at  least  equal  to  the  amount  of  stock  they  hold,  and  the  statutes  generally  fix  this 
minimum  amount  as  their  liability.  And  where  an  amendment  imposes  individual 
liability,  neither  the  directors  nor  a  majority  of  the  stockholders  can  accept  it  so  as  to 
bind  dissentients.  We  can  only  do  this  with  reference  to  amendments  which  are  rea- 
sonably within  the  original  objects  of  the  coi-poration  and  concern  the  corporate  prop- 
erty. Ireland  v,  Palestine  Turnpike  Co.,  19  Ohio  State,  369.  The  personal  liability 
of  stockholders  under  the  Ohio  statutes  is  several,  but  is  for  the  common  benefit  of  all 
the  creditors,  and  is  not  under  the  control  of  the  corporation  ;  but  as  between  the 
stockholders  it  is  to  be  proportioned  to  the  amount  of  stock  owned  by  each.  Wright 
V.  McCormack,  17  Ohio  State,  86  ;  Umsted  v.  Buskirk,  17  Ohio  State,  118.  -{On 
principle  and  by  the  preponderance  of  authorities,  corporators  or  stockholders,  wnere 
the  corporation  was  never  legally  formed,  as  where  there  was  an  omission  to  record  the 
certificate,  or  other  defect  in  formation  or  orgftnization,  are  not  liable  as  partners,  be- 
cause there  was  no  intention  to  form  a  partnership,  and  no  dealings  with  them  as 
such.  See,  for  example,  Ward  v.  Bingham,  127  Mass.  24  ;  Bank  r.  Hall,  S5  Ohio 
State,  158.  Even  if  the  court  granting  corporate  powers  had  no  jurisdiction.  Plan- 
ters' &c.  Bank  v,  Padgett,  69  Ga.  159.  Or  though  their  acts  are  ultra  virts.  Trow- 
bridge V.  Scudder,  11  (hish.  83.  Those  actually  participating  in  the  illegal  acts 
knowingly  may  be  liable  personally.  Stafford  Bank  v.  Palmer,  4/  Conn.  443  ;  Riden- 
over  V.  Mayo,  40  Ohio  State,  9  ;  Medill  v.  Collier,  16  id.  599.  But  there  are  a  number 
of  cases  holding  stockholders  of  an  inchoate  or  illegal  corporation  liable  as  partners, 
either  generally  or  under  certain  circumstances.  See  79  Mo.  401,  410  ;  12  N.  J.  Eq. 
81  ;  35  Ark.  365  ;  57  N.  Y.  23  ;  25  Minn.  229  ;  97  Penn.  State,  493  ;  83  111.  197  ;  78 
Ind.  344  ;  56  Iowa,  104  ;  4  Neb.  416.  As  to  the  effect  of  ouster,  see  Rowland  v,  Meader 
Furniture  Co.,  38  Ohio  Stote,  269.  }> 
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render  by  the  le^slature  ;  but  unless  some  interests  are  to  be  af- 
fectedy  other  than  those  of  the  corporators,  it  would  seem  as  if 
there  can  be  no  good  reason  for  requiring  such  acceptance,  (a) 

4.  By  Death.  This  does  not  apply  to  joint-stock  corporations ; 
because,  if  all  the  stockholders  should  die,  the  shares  would  pass 
to  their  personal  representatives,  and  the  corporation  still  con- 
tinue ;  but  with  respect  to  charitable  corporations  the  case  is 
otherwise ;  these  may  be  so  constituted,  for  want  of  foresight  in 
the  charter,  that  the  death  of  all  the  members  would  work  a  dis- 
solution, for  want  of  the  means  of  keeping  up  the  succession. 
Such  a  contingency  should  therefore  be  provided  for  in  the  charter. 

6.  By  Forfeiture.  (6)  A  forfeiture  of  the  charter  can  only  be 
enforced  by  judicial  proceedings.  The  causes  of  forfeiture  may  be 
included  under  two  heads,  misuser  and  nonruser  ;  that  is,  an  abuse 
of  corporate  powers,  or  a  neglect  to  use  them.  Without  any  ex- 
press provision  in  the  charter,  either  of  these,  when  judicially 
ascertained,  will  authorize  a  court  to  adjudge  the  charter  forfeited. 
But  the  prudent  course  is  to  specify  in  the  charter  what  causes 
shall  create  a  forfeiture,  and  how  their  existence  shall  be  ascer- 
tained. In  this  State,  however,  it  is  provided  by  the  act  of  1842, 
that  any  corporation,  other  than  a  bank,  shall  be  considered  as 
having  forfeited  its  charter,  if  it  shall  become  insolvent,  or  wrong- 
fully refuse  to  pay  its  debts,  or  suspend  its  ordinary  business  for 
one  year,  or  put  in  circulation  any  paper  calculated  to  circulate  as 
currency,  or  wilfully  violate  any  provision  of  its  charter  or  other 
law  of  the  State.  And  in  such  a  case,  any  creditor  or  stockholder, 
or  the  prosecuting  attorney  of  the  county,  may  apply  to  either  of 
the  courts  sitting  in  chancery  for  an  injunction  to  restrain  such 
corporation  from  further  exercising  its  functions ;  and  receivers 
will  be  appointed  to  wind  up  its  concerns. 

When  a  corporation  is  dissolved  in  either  of  these  ways,  its 
debts  are  to  be  first  paid ;  and  the  residue  of  its  property  being 
converted  into  money,  is  to  be  refunded  to  the  stockholders ;  and 

(a)  Lanman  v,  Lebanon  Valley  R.  R.  Co. ,  80  Penn.  State,  42.  A  majority  of  the 
stockholders  of  a  coi'poration  may  dissolve  it,  but  they  cannot  dispose  of  the  inter- 
est of  any  stockholder  in  its  assets  without  his  consent.  McCurdy  v.  Myers,  44  Penn. 
State,  535  ;  cmUra^  Currien  v,  Santini,  16  La.  An.  27  ;  Polar  Star  Lodge  v.  Polar  Star 
Lodge,  16  La.  An.  53. 

(6)  The  State  r.  Seneca  Co.  Bank,  5  Ohio  State,  171.  The  power  of  courts  of  chan- 
cery to  direct  the  appropriation  of  the  corporate  proj^rty  upon  a  forfeiture  being  de- 
clared, so  as  to  secure  the  rights  of  creditors  and  stockholders,  is  affirmed  in  Bacon  v, 
Robertson,  18  How.  480.  The  power  to  repeal  a  charter  may  be  reserved  absolutely  to 
the  legislature,  and  can  tlien  be  exercised  without  any  judicial  proceeding.  If  reserved 
conditionally,  as  to  be  exercised  upon  some  default  or  abuse  or  corporate  powers,  it  is 
not  yet  settled  whether  the  decision  of  the  legislature  upon  the  question  of  such  de- 
fault or  abuse  is  conclusive  on  the  courts  ;  but  it  is  at  least  to  be  presumed  by  them  to 
be  right.  McLaren  v.  Pennington,  1  Paige,  102  ;  De  Camp  r.  Eveland,  19  Barb.  81  ; 
Crease  v.  Babcock,  23  Pick.  334  ;  Miners  Bank  v,  U.  S.,  1  Greene  (Iowa),  561  ;  Erie 
&  N.  E.  Ri  R.  Co.  17.  Casey,  26  Penn.  State,  287  ;  Mobile  &  Ohio  R.  R,  Co.  v.  The  State, 
29  Ala.  573.  It  has  been  lately  held  that  under  a  provision  to  a  charter  that  the  leg- 
islature might,  in  case  of  misuser,  resume  the  franchise  of  a  corporation,  the  mis- 
user must  "to  first  judicially  ascertained.  Baltimore  v.  Conncllsville  &  S.  P.  R.  R.  Co., 
Am.  Law  R.  for  October,  1865.    And  see  article  on  subject,  5  Am.  Law  B.  (n.  b.)678. 


\ 
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>;  Avvid  iH  liifficultj  or  doubt  as  to  the  power  of  thus  winding  up 
iJu*..-^  :c  :»  pnident  to  make  special  provision  in  the  charter  for 
>u\:a  « *!iii,i,ag  up.  But  in  this  State,  by  the  act  of  1842,  there  is 
A  dc^iKf;^  prvm^ion,  that  on  the  dissolution  of  any  corporation, 
'4al«f:$s3^  odi^r  special  provision  be  made,  the  directors  or  managers 
*:c:xw:  ifcrt  beloiv  the  dissolution  shall  be  trustees  with  full  power 
^^  %*jaxt  op  the  concerns  of  such  corporation,  (a) 

Tj^  *:^»  now  presented  of  corporations,  meagre  and  imperfect 
A$L  :c*  bfvvitT  has  compelled  it  to  be,  exhibits,  for  your  more  de- 
^^'vu  ex^uoaination,  an  admirable  invention  of  the  law,  for  the  con- 
vvttcr;is^'tt  and  perpetuation  of  human  energies  and  interests.  The 
ittfii.«  *uwvs?sful  projects  of  personal  enterprise  are  daily  and  hourly 
^tioZ^  u*  interruption  by  death ;  and  the  more  persons  are  con- 
cvnwU  tv^^ther,  the  greater  is  this  liability ;  for  when  one  of 
)ft^  »5s^viation  dies,  the  association  itself  is  dissolved ;  the  agents 
^nidcd  by  law  come  in  to  settle  up  the  concerns  of  the  de- 
v.vtii^%  and  the  survivors  wind  up  the  concerns  of  the  association. 
Thtt*  the  grandest  projects  may  be  stayed  or  frustrated  in  mid 
c^tfxvr  But  to  prevent  this  inconvenience;  to  take  away  the 
power  of  death  and  change ;  to  give  the  association  a  more  close, 
^uivi  stable,  and  permanent  union,  than  the  natural  condition  of 
DtniUi  allows,  tlie  law  steps  in,  with  its  salutary  power,  and  bids 
iho  UhIv  corporate  persevere  in  its  operations,  undisturbed  by 
Sttoh  chances  and  changes  ;  and  the  artificial  persons  thus  formed 
^t  iif  many,  instead  of  being  incumbered  by  its  numbers,  conduct 
oi^erations  with  the  same  energy,  simplicity,  and  unity,  as  a  single 
individual.  (J) 

(«i)  Sw»  Allen  V.  Montgomery  R.  R.  Co.,  11  Ala.  437  ;  Nevitt  r.  Bank  of  Port  Gib- 
*;«.  fl  Snu  &  Mar.  513  ;  Macon  &  Western  R.  R.  Co.  v.  Parker,  9  id.  377.  In  a  suit 
i^tt$t  a  dofinict  corporation,  service  of  process  uj^n  the  members  of  its  last  acting 
K«^i  *>f  iiinH3tor8  is  sufficient  under  the  statute  to  give  the  court  jurisdiction.  Warner 
t;  iVlWudcr,  20  Ohio  State,  190. 

i5)  In  the  great  growth  of  corporations  in  this  country,  many  corporations  do  busi- 
94«s  iu  States  other  than  those  from  which  they  derive  their  charter  ;  and  these  powers 
imd  rightji  in  such  cases  are  becoming  pretty  well  defined  and  settled.  In  the  first 
mUc^  tH^urts  of  one  State  will  recognize  foreign  corporations  by  \fhat  is  called  comity  ; 
ISi  will  |)ermit  them  to  hold  property,  and  transact  business  in  other  States,  so  far  at 
y^^{  ^  is  not  inconsistent  with  the  policy  and  laws  of  their  own  State.  Newburg 
|Vli\4«>nm  Co.  V.  Weare,  27  Ohio  State,  343.  But  when  the  State  of  Pennsylvania 
uml^rtook  to  create  a  corj)oration  and  to  endue  it  with  great  and  varied  powers,  but 
<|^i^  it  the  right  to  do  any  act  or  hold  any  property  within  the  State  of  Pennsylvania, 
||i9  court  of  Kansas  refused  to  recognize  it  as  a  corporation,  declaring  that  the  rules  of 
eoniity  could  not  extend  to  such  a  case.     Land  Grant  Railway  Co.  v.  Coffee  Co.,  6 
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;iV>,  too,  it  is  settled  that  a  corporation  is  a  citizen  of  the  State  creating  it,  within 
^  meaning  of  the  act  conferring  jurisdiction  on  the  courts  of  the  United  States  in 
mita  between  citizens  of  different  States.  Railway  Co.  v.  Whitton,  13  Wall.  270  ; 
J,  A  0.  R.  R.  V.  Gary,  28  Ohio  State,  208.  But  it  is  not  such  a  citizen  within  the 
Stftning  of  the  clause  which  declares  that  the  citizens  of  each  State  shall  be  entitled 
^  all  tlie  privileges  and  immunities  of  citizens  of  the  several  States  ;  and  therefore 
•  ^  legislature  of  a  State  may  impose  uix)n  foreign  corporations,  doing  business  within 
'  Hi  limits,  conditions  and  taxes  more  burdensome  than  are  imposed  on  its  own  corpo- 
IglioQS  of  a  similar  class,  though  it  could  not  do  so  in  the  case  of  individuals. 
^C8t  Un.  Tel.  Co.  v.  Mayer,  28  Ohio  State.  521  ;  Duc^t  v.  Chicago,  48  IlL  172.  The 
there  say  that  the  right  of  a  corporation  created  in  one  State  to  do  business 
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LECTURE  XIH- 

PABTNERSHXPS.  (a) 

§  95.  The  Nature  of  PartnenhipB.  It  is  usual  to  treat  of  part- 
nerships under  the  head  of  Contracts,  because  a  partnership  is 
created  by  contract.  But  I  have  thought  the  subject  properly 
classed  among  personal  relations.  The  relation  between  partners, 
like  that  between  corporators,  is  a  highly  important  business  re- 
lation ;  and  the  strong  analogy  between  these  two  relations  sug- 
gests the  propriety  of  discussing  them  consecutively.  On  the 
subject  of  partnerships,  we  have  no  local  provisions.  (6)  The  com- 
mon law  of  the  commercial  world  is  our  law ;  and  the  subject  is 
one  of  vast  compass  and  great  practical  importance.  I  shall  pre- 
sent only  a  very  general  outline,  and  refer  you  for  details  to  the 
authors  mentioned  in  the  note.  Upon  the  general  object  of  part- 
nerships, I  need  only  remark,  that  it  is  much  the  same  as  that  of 
corporations ;  that  is,  the  association  of  several  persons  for  the 
prosecution  of  any  enterprise  or  business.  The  reason  why  a 
partnership  is  not  so  efficient  for  this  purpose  as  a  corporation, 
will  appear  in  the  sequel. 

and  make  contracts  in  the  full  enjoyment  of  its  powers  in  another  State,  is  a  rif^ht 
hased  upon  the  comity  between  the  States,  and  is  a  voluntary  act  of  the  sovereign 
power,  but  when  contrary  to  good  policy  or  prejudicial  to  the  interest  of  the  State, 
the  comity  ceases  to  be  obligatory.  See  also  the  same  case  affirmed  in  the  supreme 
court  of  the  United  States,  10  Wall.  410.  But  its  powers  and  the  validity  of  its  act8 
must  be  tested  by  its  charter  and  the  laws  of  its  domicile.  Baltimore,  &c.  R.  R.  Co. 
V,  Glenn,  28  Md.  287  ;  Talmadge  v.  N.  A.  C.  Co.,  3  Head,  327.  -{A  corporation  cre- 
ated by  the  concurrent  legislation  of  two  States,  each  granting  it  the  same  charter,  has 
a  domicile  in  each  State,  and  may  transact  its  business  in  either.  Bridge  Co.  v.  Mayer, 
81  Ohio  State,  317.  \ 

Many  questions  also  grow  out  of  the  consolidation  of  companies,  or  the  purchase  of 
the  rights  of  one  by  another.  As  to  these  cases,  it  has  been  held  that  the  consolidated 
corporation  possesses  aU  the  rights  and  is  subject  to  all  the  duties  of  the  other  corpo- 
rations, each  as  to  the  property  acquired  from  it.  Thus  the  consolidated  corporation 
may  use  a  patent  axle-box,  the  right  to  use  which  had  been  acquired  by  both  the  old 
corporations.  Lightner  v.  Boston,  &c.  R.  R.,  1  Lowell,  888.  But  where  the  charter 
of  one  of  the  old  roads  exempted  the  property  from  taxation,  and  of  the  other  did 
not,  the  new  corporation  held  the  property  of  each  road  just  in  the  same  way  and  with 
the  same  exemptions  as  the  old  road  held  it.  Tomlinson  v.  Branch,  15  Wall.  460. 
When  a  corporation  having  no  limit  on  the  rate  of  fare  it  could  charge,  bought  a  road 
that  was  limited,  it  could  not  in  running  over  the  purchased  road  exceed  the  charter 
limit  Campbell  v.  M.  &  C.  R.  R.  Co.,  23  Ohio  State,  168 ;  Shields  v.  State,  26  Ohio 
State,  86 ;  s.  c.  95  U.  S.  319.  See  also  Black  v.  Delaware,  &c.  Canal  Co.,  22  N.  J.  Eq. 
130. 

(«)  See  the  43d  lecture  of  Kent ;  the  treatises  on  partnership  by  Story,  Collyer, 
Parsons,  and  Lindley,  and  Smith  pn  .toint  Interests. 

{b)  -^  We  now  have  some  local  provisions,  viz.  a  limited  partnership  act.  R.  8.  §  3141 
€t  seq.  A  right  to  sue  and  be  sued  in  the  firm  name  in  case  of  domestic  partnerships. 
R.  S.  §  5011.  Service  of  summons  in  such  cases,  §  5042.  Execution  in  such  cases, 
§  5381.  Making  partners  parties  to  judgment  against  some  of  them,  §  6370.  Admin- 
istration of  the  estate  of  a  deceased  non-resident  partner,  §  6018.  \ 
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A  partnership  may  be  said  to  exist  when  two  or  more  persons  (a) 
contribute  their  property  or  services,  to  be  employed  jointly  in  some 
enterprise  or  business,  the  profit  or  loss  of  which  is  to  be  shared 
among  them  in  some  fixed  proportion.  This  definition  suggests 
five  points  to  be  noticed  :  Firsts  a  partnership  is  always  the  result 
of  a  contract,  but  the  contract  need  not  necessarily  be  in  writing. 
The  law  will  always  imply  a  contract  where  the  persons  act  as 
partners.  Secondly^  there  may  be  any  number  of  persons  in  the 
partnership ;  but  in  proportion  as  the  number  is  increased,  the 
operations  become  more  unwieldy  and  inconvenient ;  which  is  not 
tlie  case  with  corporations,  on  account  of  their  entire  legal  unity. 
On  the  other  hand,  we  sometimes  see  a  single  person  doing  busi- 
ness under  a  corporate  name,  to  give  greater  consequence  to 
his  concern ;  but  this  is  a  mere  deception.  Thirdly^  each  partner 
must  contribute  something  valuable  to  the  partnership  means; 
but  this  contribution  may  consist  either  of  money,  other  property, 
credit,  labor,  or  skill.  Anything  valuable,  so  as  to  found  a  claim 
to  a  share  of  the  profits,  will  be  sufficient  to  satisfy  the  legal  re- 
quisition, (b)  Fourthly^  a  partnership  may  be  formed  either  for 
a  single  project  or  enterprise,  or  for  an  entire  and  continuous 
branch  of  business,  or  for  business  in  general,  including  all  the 
operations  of  the  parties.  And  whether  a  given  partnership  is 
general  or  special,  must  be  ascertained  from  the  contract,  or  the 
facts  from  which  the  contract  is  implied.  Fifthly ^  each  partner 
must  share  in  the  profit  or  loss,  in  some  stipulated  ratio.  But  if 
no  ratio  be  agreed  upon,  the  law  implies  an  equal  ratio,  however 
unequal  the  contributions  may  be ;  (<?)  it  being  against  the  policy 
of  the  law  to  go  into  an  estimate  of  the  values  contributed,  in 
order  to  make  for  the  parties  a  bareain,  when  they  have  omitted 
to  make  one  for  themselves.  But  in  all  cases  there  must  be  a 
sharing  of  profit  or  loss.  A  mere  salary,  though  it  should  vary 
according  to  the  profits,  would  not  make  the  receiver  a  partner,  {d) 

(a)  A  corporation  cannot  form  a  partnership  with  an  individual.  Whittenton 
Mills  I?.  Upton,  10  Gray,  582  ;  Marine  Bank  v.  Ogden,  29  III.  248 ;  Van  Kuren  «. 
TriMiton,  &c.  Co.,  2  Beasley,  302.  \  But  this  is  not  for  any  reason  arising  from  the 
nature  of  partnerships,  but  from  the  nature  of  corporations  ;  corporate  UabUity  should 
W  created  only  bv  the  acts  of  its  directors  or  governing  body,  but  if  the  corporation 
wore  allowed  to  become  a  partner  its  copartners  could  aflSx  unlimited  liabiUty  to  it 
>^'ithout  knowledge  of  its  officers.  If  a  corporation  has  received  power  to  become  a 
iwrtnor  there  is  nothing  in  the  doctrine  of  partnership  to  prevent  it.  Butler  v.  Am. 
Toy  Co.,  46  Conn.  136.  Or  perhaps  if  its  copartner  has  no  control  in  the  business. 
iVn!  Allen  v.  Woonsocket  Co.,  11  B.  1.  288.  Pooling  arrangements  between  railroads 
having  connecting  lines  are  now  never  considered  partnerships.  )- 

ib)  Ward  v.  Thompson,  22  How.  330. 

((■)  Turnipseed  v.  Goodwin,  9  Ala.  372  ;  Stein  v.  Robertson,  80  Ala,  286 ;  Farr  ». 
Johnson,  25  111.  522  ;  Moore  v.  Bare,  11  Iowa,  198  ;  Griggs  v.  Clark,  23  Cal.  427 ; 
Murray  v.  Johnson,  1  Head,  353. 

(d)  Denny  v.  CalK)t,  6  Met.  82  ;  Bradley  v.  White,  10  id.  808  ;  Vanderburgh  v. 
Hull,  20  Wend.  70  ;  Miller  v.  Bartlett,  15  S.  &  R.  1^7  ;  Burckle  v.  Eckhart,  1  Denio, 
»»7  ;  8.  c.  3  N.  Y.  133  ;  Choteau  v.  Rftitt,  20  Ohio,  132  ;  Gill  v.  Geyer,  15  Ohio  State, 
*^9  ;  Berthold  v.  Goldsmith,  24  How.  536  ;  Wheatcraft  v.  Hickman,  9  C.  B.  (x.  8.)  47  ; 
Vonklin  v.  Barton,  43  Barb.  435  ;  Wood  v.  Vallette,  7  Ohio  State,  172.  -{The  old  lead- 
ing case  of  Waugh  v.  Carver,  Smith's  Lead.  Cas.,  holding  that  participating  in  the  profita 
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Such,  then,  are  the  elements  of  a  partnership  with  respect  to  the 
partners  themselves. 

But,  with  respect  to  the  rest  of  the  world,  a  partnership  may  be 
held  to  exist,  without  uniting  all  these  elements.  If,  for  example, 
persons  having  no  joint  interest,  which  would  constitute  them 
partners  with  respect  to  each  other,  hold  themselves  out  to  the 
world  as  partners,  the  law  will  hold  them  liable  as  partners,  (a) 
And  on  the  other  hand,  if  persons  not  appearing  to  the  world  as 
partners,  have  nevertheless  a  secret  joint  interest  in  fact,  such  as 
would  constitute  them  partners,  the  law  will  hold  them  liable  to 
the  world  as  partners.  (6)  Indeed,  it  is  a  general  rule  in  the  law 
of  partnership,  that  no  secret  arrangement  among  partners,  vary- 
ing their  general  rights  and  liabilities  with  respect  to  each  other, 
can  afifect  their  general  liability  with  respect  to  third  persons,  un- 
less made  known  beforehand.  Without  such  a  principle,  partner- 
ships might  be  a  cloak  for  fraud  and  deception.  But  by  holding 
partners  responsible  for  the  general  aspect  they  assume  before  the 
world,  and  for  attempting  to  conceal  from  the  world  the  actual 
state  of  their  relations,  the  ends  of  justice  are  effectually  pro- 
moted. Thus  you  will  perceive,  that,  in  studying  the  law  of  part- 
nerships, they  are  to  be  contemplated  in  two  distinct  aspects :  the 
one  embracing  the  mutual  relations  of  the  partners  to  each  other ; 
and  the  other,  their  joint  relation  to  the  rest  of  the  world. 

It  is  usual,  in  forming  a  partnership,  to  agree  upon  some  name 
or  style,  under  which  all  the  business  of  the  firm  is  to  be  trans- 
acted, and  which  each  of  the  partners  is  authorized  to  use  for  that 
purpose.  This  name  may  or  may  not  specify  the  names  of  all  the 
partners ;  or  it  may  not  truly  specify  any  of  them ;  but,  in  either 
case,  all  the  partners  in  fact  will  be  bound  by  it ;  and  if  no  name 
be  agreed  upon  among  the  partners,  a  partner  may  act  in  the  name 
of  himself  and  company,  and  bind  the  firm.  But  here  we  see  an 
important  difference  between  a  partnership  and  a  corporation. 
The  partnership  name,  though  sufficient  for  many  purposes,  is  not 

as  such  constituted  a  partnership  independent  of  the  intention  of  the  parties  is  now 
wholly  overthrown  in  England,  and  }■  the  later  English  cases  hold  the  true  test  to  be,  that 
the  basiness  is  really  carried  on  on  behalf  of  the  party  sought  to  be  charged  as  princi- 
pal and  not  as  agent,  and  that  participation  in  the  profits,  though  a  circumstance  to 
show  that  fact,  is  not  conclusive.  Cox  v.  Hickman,  8  H.  L.  C.  268  ;  Kilshaw  v.  Jukes, 
3  B.  &  8.  847  ;  BuUen  v.  Sharp,  L.  R.  1  C.  P.  86  ;  Holme  v.  Hammond,  7  Ex.  218 
•{Mollwo,  March,  k  Co.  v.  Court  of  Wards,  L.  R.  4  C.  P.  419.  These  cases  are  deeply 
influencing  the  law  in  this  country,  and  although  their  doctrine  is  far  from  universal, 
yet  it  is  never  mentioned  by  our  courts  without  praise,  and  has  been  already  expressly 
and  fully  adopted  in  Arkansas,  Michigan,  Montana,  New  Hampshire,  Ohio,  Pennsyf- 
vania,  Rhode  Island,  and  West  Virginia,  to  which  might  he  Added  dicta  in  New  Jersey, 
Illinois,  Missouri,  Iowa,  and  Tennessee.  New  York  professes  not  to  have  adopted  the 
doctrine,  but  her  latest  cases,  for  example,  Cassidy  v.  Hall^  97  N.  Y.  159,  show  a 
great  and  increasing  departure  from  her  early  cases.  See  Bates'  Limited  Partnership, 
p.  67 }- . 

(rt)  -{ This  statement  must  be  modified  somewhat.  A  person  is  a  jwirtner  by  holding 
out,  on  the  gi'ound  of  estoppel ;  hence  it  is  not  holding  out  to  the  world  strictly,  but  a 
holding  out  to  the  person  deceived  by  the  appearance  of  partnership  that  creates  the 
liability.     See  Thompson  v.  First  National  Bank,  111  U.  S.  629.  y 

(b)  Fitch  V.  Harrington,  13  Gray,  468. 
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sufficient  for  all.  In  prosecuting  and  defending  suits,  conveying 
real  estate,  executing  instruments  under  seal,  and  perhaps  in  some 
other  transactions,  it  is  necessary  to  use  the  names  of  all  the  part- 
ners ;  (a)  and  if  they  be  very  numerous,  this  may  be  no  small  in- 
convenience. However,  these  are  exceptions  to  the  general  rule ; 
which  is,  that  the  partnership  name  is  sufficient  for  partnership 
purposes.  Would  it  not  be  a  salutary  change,  to  provide  by  stat- 
ute that  the  partnership  name  should  be  sufficient  for  all  pur- 
poses ?  (5)  And  would  it  not  be  well,  in  all  cases,  to  require 
partners  to  record  the  names  of  the  members  of  the  firm  in  some 
public  place,  to  which  all  persons  interested  might  have  access  ?  (e) 
The  general  interest  of  the  community  may  be  prejudiced,  but  can- 
not be  promoted,  by  permitting  concealment  in  these  important 
matters. 

§  96.  The  Capital  Stock.  ((2)  This  may  consist  of  personalty, 
realty,  or  both.  It  includes  that  which  is  originally  contributed, 
and  the  subsequent  additions  and  accumulations.  Each  partner 
has  a  joint  interest  in  the  capital  stock,  whatever  be  its  specific 
character ;  the  extent  of  which  interest  depends  upon  the  agree- 
ment among  the  partners.  But  what  you  are  to  observe  is,  that 
the  interest  is  a  joint  one  in  the  whole^  and  not  a  separate-  one  in 
any  particular  part.  It  cannot  be  severed  and  made  exclusive,  so 
that  one  partner  can  claim  any  specific  portion  as  his  own,  until 
all  the  partnership  concerns  have  been  settled,  and  a  division 
made,  either  by  mutual  consent,  or  the  intervention  of  a  court 

(a)  -{This  statement  must  now  be  modified.  Statutes  allowing  suits  in  the  partner* 
ship  name  are  adopted  in  many  States.  And  as  to  sealed  instruments  it  is  no  longer 
necessary  anywhere  to  use  the  names  of  all  the  partners,  provided  all  have  authorized 
or  subsequently  ratified  the  sealing  of  the  instrument,  except  where  the  nature  of  the 
transaction  requires  it,  as  in  the  case  of  a  conveyance  of  real  estate,  for  the  laws  of  con- 
veyancing render  necessary  the  use  of  the  name  of  each  partner  in  whom  the  title  is.  \ 

{h)  By  R.  S.  §  5011,  partnerships  in  Ohio  formed  to  carry  on  business  in  this  State, 
or  holding  property  thei-ein,  may  sue  or  be  sued  iu  the  firm  name,  but  the  partners 
must  give  security  for  costs,  and  the  petition  in  an  action  brought  under  this  statute 
must  aver  the  facts  necessary  to  show  that  the  statute  applies.  Haskins  v.  Alcott,  18 
Ohio  Statt*,  210  ;  many  other  States  have  similar  statutes. 

(c)  \  This  is  required  in  one  or  two  States  ;  e.  g.  California.  It  was  enacted  in 
Ohio  for  a  short  time  by  the  act  of  1884  (81  Laws,  131),  which  was  repealed  in  1886 
(83  Laws,  88).  \ 

(d)  The  real  estate  of  a  partnership,  purchased  with  its  funds  and  to  carry  out  its 
purposes,  or  taken  for  debts  due  to  it,  is  treated  as  personal  property.  But  as  between 
the  personal  representative  and  the  heirs  of  a  deceased  partner,  the  surplus  remaining 
after  the  payment  of  the  debts  of  the  firm  and  his  liabilities  to  it  wiU  Im 
treated  as  real  estate.  Dyer  r.  Clark,  5  Met.  662 ;  Hoxie  v.  Carr,  1  Sumner,  173 ; 
Bnchan  v,  Sumner,  2  Barb.  Ch.  165  ;  Goodbum  v.  Stevens,  5  Gill,  1 ;  Sumner  v. 
Hampson,  8  Ohio,  328.  364  ;  Rammolsburg  v.  Mitchell,  29  Ohio  State,  22  ;  Tilling- 
hurst  V,  Champlin,  4  R.  I.  173 ;  Cilley  v.  Huse,  40  N.  H.  358  ;  Matlack  v.  James, 
2  Beasley,  126  ;  Buffnm  v,  Buffum.  49  Maine,  108  ;  Willis  v.  Freeman,  35  Vt  44  ; 
Fowler  v.  Bailey,  14  Wis.  125  ;  Ensign  i;.  Briggs,  6  Gray,  329  ;  Wilcox  «.  Wilcox,  18 
Allen,  2.52  \i.  e,  the  surplus  qjovh  to  heirs  and  is  subject  to  dower.  This  rule  is  al- 
most universal  in  the  United  Stati's.  The  English  decisions  are  conflicting,  but  the  pre- 
ponderance is  against  this  nile,  holding  that  the  surplus  goes  to  personal  representatives 
and  not  to  heirs ^.  And  real  estate  not  purchased  with  jiartnership  funds,  but  which, 
according  to  the  agreement  of  the  parties,  is  to  be  considered  fiersonal  property,  will  be 
so  considered  in  a  court  of  equity.    Ludlow  v.  Cooper,  4  Ohio  State,  1. 
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For  technical  reasons,  the  law  makes  some  distinction  between 
realty  and  personalty,  which  will  be  better  understood  when  we 
come  to  speak  of  tenants  in  common,  in  the  lectures  on  property. 
But  a  court  of  chancery  will  treat  both  alike,  whenever  this  is 
necessary  to  protect  the  rights  of  third  persons;  as  in  case  of 
death  or  insolvency. 

§  97.  Authority  of  eaoh  Partner,  (a)  The  general  rule  is,  that 
by  the  mere  formation  of  a  partnership,  without  any  special  agree- 
ment for  that  purpose,  each  partner  becomes  an  agent  for  the 
whole  firm,  with  authority  to  do  in  the  firm  name  whatever  the 
whole  firm  could  do,  within  the  regular  scope  of  partnership  busi- 
ness. But  this  authority  extends  only  to  wnat  comes  fairly  within 
the  partnership  design ;  and  beyond  this  the  firm  are  not  bound 
by  the  acts  of  one  of  the  partners,  because  the  world  have  no 
right  to  presume  an  authority  any  further.  Within  this  general 
limit,  the  firm  are  bound  with  respect  to  the  world,  even  though 
the  act  should  be  contrary  to  an  express  stipulation  among  them- 
selves ;  because  the  world  are  not  presumed  to  know  of  any  secret 
limitation.  If,  however,  a  third  person  can  be  charged  with  actual 
knowledge  of  such  limitation,  then  the  rule  ceases,  because  the 
reason  ceases.  The  only  difficulty  in  applying  this  general  rule  is, 
to  determine  what  is  within  the  general  scope  of  partnership  busi- 
ness. This  is  a  question  of  fact,  depending  chiefly  on  the  nature 
of  the  business.  (6)  But,  in  general  terms,  the  power  of  a  partner 
to  bind  the  firm  embraces  the  purchase  and  sale  of  property,  the 
collection,  payment,  and  release  of  debts,  and  the  making  of  all 
contracts  required  in  the  partnership  business,  (c)  The  leading 
exceptions  are  these :  One  partner  cannot,  without  special  author- 
ity, pledge  the  property  or  credit  of  the  firm  for  matters  uncon- 
nected with  their  business ;  nor  bind  the  firm  by  a  guaranty  of 
the  credit  of  a  third  person ;  (d)  nor  execute  a  deed  in  the  name 
of  the  firm  for  the  conveyance  of  real  property,  (e)     These  are 

(a)  3  Kent,  Com.  40-52. 

(b)  ^  That  is,  the  nature  of  the  business  as  reasonably  necessary  or  as  usually  con- 
ducted by  similar  firms  in  that  locality.     Irwin  v.  Williar,  110  U.  S.  499,  506.  y 

(c)  Cue  partner  has  power  to  compromise  and  release  a,  claim  due  to  the  partner- 
ship, and  ]»ayment  to  him  will  be  good,  although  notice  has  been  given  to  the  debtor 
by  the  other  partners  not  to  pay,  unless  all  are  pn'scnt  ^  for  otherwise  each  partner 
could  render  it  impossible  for  third  persons  to  pay  any  debt  to  the  firm  J- .  But  qu(ere, 
whether  it  would  be  safe  to  enter  into  an  executory  contract  with  one  partner  in  the 
name  of  the  firm,  after  notice  by  the  other  partners  of  their  dissent.  Noyes  v,  N.  H., 
N.  lu  k  S.  R.  R.  Co.,  30  Conn.  1.  This  right  continues,  even  after  dissolution,  unless 
theni  be  some  agreement  to  the  contrary.  Robbins  v.  Fuller,  24  N.  Y.  670  ;  Granger 
r.  McGilvra,  24  111.  152. 

((/)  Swectscr  v.  French,  2  Cush.  309 ;  Andrews  v.  Planters*  Bank,  9  Sm.  &  Mar.  192  ; 
Langan  r.  Hewett,  13  id.  122  ;  Gano  v.  Samuel,  14  Ohio,  692. 

(r)  Or  any  other  sealed  instniment.  3  Kent,  Com.  47  ;  McNaughten  v.  Partridge, 
11  Ohio,  223.  Seals  are  now  abolished  in  many  States.  See  §  171,  note.  But  he  may 
bind  his  copartner  if  he  signs  the  deed  in  his  presence  and  with  his  authority.  Ball  v. 
Dunsterville,  4  T.  R.  313.  So  a  previous  parol  authority,  or  a  subfiequent  parol  ratifi- 
cation, will  make  the  deed  good.  Cady  v.  Shepherd,  11  Pick.  400  ;  Smith  v.  Kerr,  3 
N.  Y.  144  ;  Purviance  v.  Sutherland,  2  Ohio  State,  478.  One  jwrtner  may  sell  the 
whole  stock  at  a  single  trade.     Arnold  v.  Brown,  24  Pick.  93  ;  Wliether  one  {Mirtner 
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only  the  leading  cases  and  exceptions.  To  give  details,  would 
carry  me  too  far  for  my  limits.  What  I  have  said  will  illustrate 
the  general  rule,  and  that  is  all  I  design. 

§  98.  Partnership  idabiiitieB.  We  have  seen  that  the  stockhold- 
ers of  a  corporation,  unless  the  contrary  be  provided  in  the  charter, 
are  not  personally  liable  for  the  debts  or  undertakings  of  the  cor- 
poration, beyond  the  amount  of  their  shares  in  the  capital  stock ; 
but  the  reverse  prevails  with  respect  to  partnerships.  By  the  com- 
mon law,  there  is  no  such  limited  responsibility ;  and  each  partner 
is  personally  liable  for  all  the  partnership  debts  and  undertakings. 
To  limit  this  liability,  a  special  statute  is  necessary.  In  some  of 
the  States,  such  provision  has  been  made,  and  limited  partner- 
ships are  permitted,  whereby  a  partner  may  put  into  the  concern 
a  given  amount  of  capital,  and  by  making  public  record  of  the 
fact,  may  exempt  himself  from  liability  beyond  that  amount 
Such  provisions  are  deemed  highly  beneficial ;  because  they  take 
away  the  fear  which  often  withholds  capitalists  from  employing 
their  means  in  this  way.  But  as  we  have  no  such  law,  there  can 
be  no  limited  liability  here ;  (a)  and  if  the  partnership  means  are 
unequal  to  the  liabilities,  the  deficiency  must  be  made  up  by  the 
individual  partners.  The  course  of  proceeding  is  this :  The  first 
claim  upon  the  partnership  fund  is  that  of  the  partnership  credi- 
tors. Wlien  they  are  satisfied,  the  next  claim  is  that  of  the  indi- 
vidual partners,  to  whom  the  firm  may  be  indebted.  If  a  surplus 
still  remain,  the  creditors  of  an  individual  partner  may  reach  his 
share,  when  ascertained ;  but  if  the  partnership  funds  have  been 
exhausted,  without  paying  all  the  partnership  debts,  the  unsatisfied 
partnership  creditors  have  the  same  right  to  be  paid  out  of  the 
separate  means  of  one  of  the  partners,  as  his  private  creditors 
have ;  tliere  being  no  preference  in  such  cases.  (J) 

can  make  an  assignment  of  all  the  partnership  property  to  pay  its  debts  is  not  settled. 
Anderson  v.  Tompkins,  1  Brock.  456  ;  Harrison  v.  Sterry,  5  Cranch,  800 ;  Havens  v, 
Hussey,  5  Paige,  30  ;  Kirby  v.  Ingersoll,  1  Doug.  (Mich.)  477  ;  Hayes  r.  Haver,  4 
Sandf.  Ch.  485  ;  Halstead  v.  Shepard,  23  Ala.  558  ;  Wetter  v.  Schlieper,  4  E.  D. 
Smith,  707  ;  Shehlon  v.  Smith.  28  Barb.  593  ;  Lnsell  r.  Tucker,  5  Sneed,  33  ;  Orms- 
bee  V.  Davis,  5  R.  I.  442.  Wells  r.  March,  30  N.  Y.  344  ;  Coone  v.  Bowles,  42  Barb. 
87  ;  Palmer  v.  Myers,  43  Barb.  509.  One  partner  cannot  legally  confess  judgment  so 
as  to  bind  the  firm.  Shedd  v.  Bank  of  Brattleborough,  32  Vt.  709  ;  York  Bank's  Ap- 
peal, 56  Penn.  State,  458  ;  Remington  v.  Cummings,  5  Wis.  138;  Kdwards  v,  Pitzer, 
12  Iowa,  60S  ;  North  v.  Mudge,  13  Iowa,  496.  Nor  can  a  iMirtner  submit  a  partnership 
claim  to  arbitration.     Martin  v.  Thrasher,  40  Vt.  460. 

(a)  \CoiUra  now,  R.  S.  §§  3141  et  seq.  Limited  partnerships  are  now  provided 
for  in  Upper  Canada  and  in  the  District  of  Columbia,  and  in  every  State  and  organized 
territory  of  the  United  States,  except  Arizona,  Idaho,  and  New  Mexico.  )•  See  the  re- 
cently published  treatise  of  Bates  on  Limited  Partnerships. 

(h)  Grosvenor  i'.  Austin,  6  Ohio,  103  ;  Allen  v.  Wells,  22  Pick.  450  ;  Bard  well  v. 
Perry,  19  Vt.  292.  As  to  the  English  rule,  see  3  Kent,  Com.  65  and  note.  The  act  of 
Feb.  27,  1846,  provides  a  mode  whereby  the  individual  property  of  the  nartners  may 
be  reached  to  satisfy  the  debts  of  the  firm  after  the  partnership  property  has  been  ex- 
hausted. The  respective  rights  of  the  joint  and  separate  creditors  of  a  partnership 
have  recently  undergone  elaborate  discussion  in  Ohio.  Where  there  are  joint  and 
separate  assets  for  distribution  in  equity,  the  joint  assets  are  first  to  be  applied  to  the 
payment  of  the  i>artnership  debts,  and  the  separate  assets  to  the  payment  of  the  pri- 
vate debts,  and  in  each  case  the  surplus  is  to  be  applied  to  the  payment  of  the  otaer 
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§  99.  Partnanhip  Remedies.  Of  remedies  in  general,  I  am  to 
^peak  in  the  sixth  part  of  these  lectures ;  but  the  relations  of  part* 
zmers,  in  this  respect,  are  so  peculiar,  that  a  few  words  on  the  sub- 
ject will  be  proper  here.  One  partner  cannot  sue  the  firm  at  law 
i^or  a  debt  due  by  them  to  him,  because,  in  so  doing,  he  would  have 
'to  sue  himself,  as  one  of  the  firm.  For  the  same  reason,  if  one 
3)er8on  be  a  member  of  two  distinct  firms,  neither  firm  can  sue  the 
^ther.  (a)  Again,  one  partner  cannot  sue  the  rest  of  the  firm  for 
Jiis  share  of  a  debt  due  by  the  firm  to  him ;  because,  until  the 
l)usiness  is  closed  by  dissolution,  the  joint  interest  cannot  be  thus 
-severed.  In  all  such  cases,  therefore,  the  only  remedy  is  in  cJian- 
^ery,  which  can  rise  above  these  technical  difficulties.  (6)  But 
one  partner  may  sue  another  for  a  breach  of  the  partnership  agree- 
jnent,  because  this  supposes  the  partnership  at  an  end ;  and  for 
Any  matter  not  growing  out  of  the  partnership,  of  course  partners 
liave  the  same  remedies  as  other  persons,  (e)    When  the  litigation 

•class.  Rodgen  v.  Meraxidii»  7  Ohio  State,  179  ;  Brock  v,  Bateman,  25  id.  609.  See 
Howe  V.  Lawrence,  9  Gush.  553  ;  Somerset  Potter  Works  v,  Minot,  10  id.  592  ;  1  Par* 
aons's  Cont.  180.  Crooker  v,  Cruoker,  46  Maine,  250  ;  Pohlroan  v.  Graves,  26  111.  405  ; 
iliU  9.  Beach,  1  Beasley,  31  ;  Matiack  v.  James,  2  Beasley,  126 ;  Black's  Appeal,  44 
Penn.  Sute,  503  ;  Holton  v.  Holton,  40  N.  H.  77  ;  Treadwell  v.  Brown,  41  N.  H.  12 ; 
Holine,  &c.  Go.  v,  Webster,  26  IlL  233.  The  joint  creditors  of  a  partnership  have  not, 
as  sach  creditors,  any  specific  lien  on  the  assets  of  the  firm  ;  and  their  right  to  enforce 
the  application  of  the  joint  property  to  the  payment  of  their  claims  can  only  be  worked 
oat  tiiroaffh  the  equities  of  the  partners,  and  it  terminates  when  these  equities  are 

fDoe.  The  firm,  while  in  the  possession  of  such  property,  although  unable  to  pay  its 
rm  debts,  may  sell  it,  or,  by  the  consent  of  all  the  members  of  the  firm,  appropriate 
it  to  the  pajrment  of  a  separate  debt  of  one  of  the  partners.  But  where  a  firm  is  dis- 
solved, and  its  property  divided  between  the  partners,  the  individual  members  cannot, 
in  contemplation  of  insolvency,  make  an  assignment  of  their  property,  both  individual 
and  that  derived  from  the  firm,  for  the  benefit  of  the  individual  creditors  to  the  exclu- 
sion of  the  firm  creditors.  Gwin  v.  Selhy,  5  Ohio  State,  96  ;  Miller  v,  Estill,  5  id. 
508 ;  Sigler  v.  Knox  Gounty  Bank,  8  id.  511.  See  Hubbard  v,  Curtis,  8  Clark  (Iowa), 
1;  Thompson  v.  Frist,  15  Md.  24;  Wintersmith  v.  Pointer,  2  Met.  (Ky.)  457; 
Backos  V.  Murphy,  29  Penn.  State,  397.  As  to  the  rights  of  a  private  creditor  in 
lerying  upon  or  attaching  a  partner's  interest  in  the  property  of  the  nrm,  see  1  Parsous's 
Cont  pp.  174,  179  ;  Place  v.  Sweetzer,  16  Ohio,  142.  The  interest  of  a  private  partner 
in  a  firm  can  be  levied  upon  under  a  judgment  obtained  by  a  private  creditor.  The 
levy  must  be  made  upon  the  undivided  interest  of  the  debtor  partner,  and  the  pur- 
chaser at  sheriiTs  sale  will  only  acc^uire  his  actual  beueficial  interest  in  the  property 
sold.  The  creditor  may,  however,  at  any  time  before  the  sale,  file  a  bill  against  the 
other  partners  for  an  account  to  ascertain  the  beneficial  interest  of  the  debtor  partner, 
and  have  such  interest  subjected  to  the  payment  of  his  debt.  The  latter  mode  is,  of 
course,  preferable,  as  under  the  former  it  is  difficult  to  find  purchasers,  on  account  of 
the  uncertaintv  of  the  interest  sold.  Nixon  v.  Nash,  12  Ohio  State,  647  ;  Clag^ett  v, 
Kilboum,  1  Black,  346  ;  Wiles  v.  Maddox,  26  Mo.  77 ;  Haskins  v.  Everett,  4  Sneed, 
531.  -{This  subject  is  involved  in  many  difficulties,  owing  to  the  hardships  to  the 
other  partners  necessarily  attendant  on  any  ])lan  of  subjecting  a  partner's  interest ;  and 
each  State  has  its  own  way  ofproceeding  in  such  cases,  y 

(a)  Englis  v.  Fumiss,  21  E.  D.  Smith,  587. 

(6)  i  These  difficulties  are  more  than  technical.  The  technical  difficulty  is  that  the 
plaintiff  partner  appears  also  as  a  defendant,  but  the  substantial  difficulty  is  that  the 
partner  who  is  creditor  of  the  firm  to-day  may  be  its  debtor  to-morrow.  The  fluctua- 
tions of  trade  and  the  uncertainty  of  uncollected  debts  are  constantly  altering  the  rela- 
tive positions  of  the  partners,  and  a  multiplicity  of  suits  would  result  on  allowing  one  to 
sue  the  rest  before  dissolution  and  ascertainment  of  balances,  y 

(c)  A  suit  at  law  may  be  maintained  for  a  breach  of  partnership  articles,  where  the 
business  of  the  partnership  has  not  been  commenced.  Vance  v.  Blair,  18  Ohio,  532. 
See  Bailey  v.  Starke,  1  English  (Ark.),  191.     After  the  dissolution  of  the  partnership 
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is  between  a  partnership  and  third  persons,  all  the  firm  most  sue 
or  be  sued  jointly,  and  not  separately ;  because  the  right  or  liar 
bility  is  always  joint  and  not  separate.  And  when  a  judgment 
has  been  obtained  against  the  firm,  a  court  of  chancery  will  com- 
pel the  creditor  to  exhaust  the  firm  property,  before  proceeding 
against  that  of  the  individual  partners.  In  like  manner,  when  a 
judgment  has  been  recovered  against  an  individual  partner,  chan- 
cery will  compel  the  creditor  to  exhaust  his  private  property  be- 
fore he  can  proceed  against  his  ultimate  share  in  the  property  of 
the  firm,  which  can  only  be  asceilained  on  a  final  adjustment  of 
accounts.  From  these  remarks,  it  will  be  seen  that  whenever 
partners  are  concerned  in  litigation,  the  remedies  in  chancery  are 
much  more  efScacious  than  those  at  law.  (a) 

§  100.  Termination  of  Partnerships.  When  a  partnership  em- 
braces only  a  single  transaction,  it  is  of  course  at  an  end  when 
that  is  completed.  When  it  is  created  for  an  indefinite  period, 
either  of  the  parties  may  dissolve  it  at  pleasure,  unless  there  be 
an  agreement  that  a  certain  notice  shall  be  given ;  in  which  case 
the  agreement  must  be  complied  with.  In  some  cases,  also,  where 
a  sudden  dissolution  would  produce  great  injury,  chancery  will  in- 
terfere by  injunction  to  prevent  it,  even  though  there  be  no  agree- 
ment as  to  notice ;  but  when  the  partnership  is  for  a  definite  period, 
it  must  continue  through  that  period,  unless  all  the  partners  agree 
to  a  dissolution,  or  some  one  of  the  following  causes  intervenes  to 
effect  a  dissolution :  1.  The  death  of  one  of  the  partners  always 
works  a  dissolution  ;  for  his  representatives  cannot  come  in  as 
partners,  except  by  special  consent.  (J)  All  they  succeed  to  is 
the  share  belonging  to  the  deceased  partner,  to  be  ascertained  on 
final  settlement  of  accounts  down  to  the  time  of  his  death.  And 
the  duty  of  winding  up  affairs  devolves  upon  the  surviving  part- 
ners ;  for  the  representatives  of  the  deceased  have  no  power  to 
act  in  the  matter,  and  can  neither  sue  nor  be  sued  on  account  of 
partnership  concerns,  (c)  2.  The  insanity  of  a  partner,  though 
it  docs  not  of  itself  work  a  dissolution,  will  authorize  a  court  of 
chancery  to  decree  a  dissolution.     8.  If  a  single  woman  be  a  part- 

and  the  payment  of  its  debts,  one  partner  may  sae  the  other  to  recover  a  balance  due. 
Sykes  v.  Work,  6  Gray,  433.  See  Robinson  v.  Green,  5  Barring.  115 ;  McKnight  v. 
McCutcheon,  27  Mo.  436. 

(rt)  1  Story,  Eq.  Jiir.  eh.  xv. 

(A)  A  partner  may  provide  in  his  will  that  the  partnership  shall  continue  after  his 
death,  and  in  tliat  case  the  liability  of  his  estate  is  deemed  limited  to  the  funds  em- 
barked in  it,  unless  otherwise  expressly  stated  by  him.  Burwell  v.  Mandeville,  2  How. 
560. 

(c)  Gray  v.  Palmer,  9  Cal.  616  ;  Marlatt  i».  Scantland,  19  Ark.  448  ;  Budow  c. 
Mutual  Savings  Inst.  28  Mo.  181.  A  sole  surviving  partner  has  the  entire  legal  title 
to  all  the  j)artnorship  assets.  He  has  a  right,  acting  honestly  and  with  reasonable  dis- 
cretion and  diligence,  to  dispose  of  them  as  he  pleases,  to  settle  all  debts  against  the 
finn,  to  make  any  compromise  he  may  deem  necessary,  and  to  turn  the  assets  into  an 
available  and  distributable  form.  Barry  v,  Briggs,  22  Midi.  201  ;  Adams  «.  Ward, 
26  Ark.  135.  As  to  his  powers  and  duties  where  instnicted  by  the  wiU  of  the  deceased 
to  carry  on  the  business,  and  what  disbursements  will  be  allowed  him,  see  Tillotson  «. 
Tillotson,  34  Conn.  335. 
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ner,  ber  subsequent  marriage  will  work  a  dissolution,  because  by 
marriage  sbe  loses  tbe  legal  capacity  of  acting.  -1.  Wben  the  ob- 
ject of  a  partner^p  becomes  utterly  impraetieabley  a  court  of 
chancery  will  decree  a  dissolution.  5.  A  trar  between  the  differ- 
ent nations  to  which  partners  belong,  works  a  dissolution,  on  the 
principle  before  stated,  that  a  war  between  two  nations  disc)ualities 
the  citizens  of  those  nations  from  holding  intercourse  with  each 
other.  6.  It  has  also  been  held  that  the  voluntary  tranter  by  one 
partner  of  all  his  interest  to  a  third  person  amounts  to  a  dissolu- 
tion ;  since  no  partner  can  introduce  a  stranger  into  the  concern. 
But  this  is  an  unreasonable  rule,  because  it  puts  it  in  the  power  of 
a  partner  to  dissolve  at  any  time,  against  the  will  of  the  rest. 
The  just  rule  would  be  to  hold  the  transfer  void.  7.  A  very  strong 
case  of  imhecility^fraudj  or  misconduct  in  one  of  the  partners,  will 
induce  a  court  of  chancery  to  decree  a  dissolution.  8.  Where  a 
bankrupt  law  exists,  the  bankruptcy  either  of  the  whole  concern 
or  of  one  of  the  partners  will  effect  a  dissolution.  And  the  same 
would  be  the  result  under  our  insolvent  law,  where  an  assignment 
is  made  to  the  commissioner.  9.  Where  one  of  tiie  partners  is  an 
infant^  he  may  dissolve  the  firm  on  becoming  of  age,  as  ho  may 
disaffirm  any  other  contract,  (a)  The  result  of  a  dissolution  is, 
that  the  authority  of  each  partner  to  bind  tlie  firm  ceases,  unless  it 
be  continued,  by  special  agreement,  for  winding  up  the  concern,  (ft) 
but  all  the  existing  liabilities  continue ;  and  if  those  who  have 
before  dealt  with  the  firm  are  not  specially  notified  of  the  dis- 
solution, a  dishonest  partner  may  still  involve  the  firm  in  new 
liabilities  to  them;  (<?)  for  as  to  them,  a  more  advertisement  of 
dissolution  is  not  sufi^cient,  unless  it  can  be  shown  that  they  knew 
it.    But  as  to  all  others,  an  advertisement  is  sufficient,  (d)    When 

(a)  -^Bat  the  firm's  assets  mast  be  devoted  to  paying  the  firm's  creditors,  not* 
withstanding  such  disaffirmance ;  that  is,  the  infant's  personal  liability  in  Bolido 
only  is  avoided.^ 

(b)  This  must  be  limited  to  binding  the  firm  in  new  business.  After  ditwolution, 
neither  partner  can  renew  the  firm  notes,  or  incur  any  new  responHibilitii'H,  without 
the  consent  of  the  others.  Palmer  v.  Dodge,  4  Ohio  State,  21  ;  Bacon  ».  IIiit^.-liiiigH, 
5  Bush,  525  ;  Montague  v,  Reakirt,  6  Rush,  323.  But  he  may  do  whatever  is  hiu'cn. 
sary  to  collect  debts  due  the  partnership,  and  to  adjust,  settle,  and  pay  its  (h*bts.  Ad- 
missions by  him  as  to  the  balance  of  account  between  the  finn  and  ])erHonH  d<'aliiig  with 
it,  are  admissible  to  charge  his  partners.  Feigley  r.  Whitaker,  22  Ohio  KtaUt,  600. 
But  see  Thompson  v.  Bowman,  6  Wall.  316. 

(c)  Wardwell  r.  Haight,  2  Barb.  549 ;  Hut^-hins  v.  Bank  of  Tennessee,  8  Humph. 
418  ;  Pitcher  r.  Barrows,  17  Pick.  361.  M^rrit  v.  Pollys,  16  B.  Monr.  355  ;  (Jlapp  v. 
Rogers,  2  Keman,  283  ;  Brown  r.  Clark,  14  Pcnn.  Static,  4G9  ;  Po[je  v,  Uihiey,  23  Mo. 
185.  Little  r.  Chirk,  36  Penn.  State,  114  ;  Williamson  v.  Fox,  38  IVnn.  Huti?,  214  ; 
Chamberlain  v.  Dow,  10  Mich.  319.  Whether  the  publication  of  such  a  notir<;  in  a 
pa[)er,  shown  to  be  taken  by  the  plaintiff,  is  evidence  from  which  notice  to  t}i<'m  may 
be  inferred  by  the  jury,  is  a  question  upon  which  the  authoriti(;s  are  at  variaijfMi. 
Treadwell  r.  Wells,  4  Cal.  260  ;  Page  r.  Brant.  18  111.  37  ;  lUiiWy  v.  Hmith,  16  U.  An. 
31.  It  is  not.  Zoller  9.  Janvrin,  47  N.  H.  324.  But  a  donnant  partner  is  not  liable, 
after  retirement,  to  a  creditor  who  never  knew  he  was  a  [lartner.  Grosvenor  v,  Lloyd, 
1  Met  19  ;  Davis  r.  Allen,  3  N.  Y.  168. 

(d)  -{ And  necenary,  —  the  theory  being  that  those  who  have  known  of  th^*  firrn  }rf 
actual  dealings  with  it  are  entitled  to  actual  notice  of  its  dissolution,  to  tenni>ut«  tli« 
U^nlity  of  each  partner  for  the  acts  of  another  partner  ;  bot  ••  to  thote  who  hare  » 
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the  dissolution  is  decreed  by  a  conrt  of  chancery,  a  receiver  is 
usually  appointed  to  settle  up  the  business.  In  all  cases  of  a  vol- 
untary dissolution,  a  partner  may  insist  upon  a  sale  of  the  joint 
stock,  for  the  purpose  of  settlement,  unless  a  division  can  be 
agreed  upon.  The  principles  of  settlement  have  already  been 
stated. 

The  view  now  taken  of  the  law  of  partnerships,  though  a  mere 
synopsis,  enables  us  to  form  an  opinion  upon  the  comparative  ad- 
vant.ages  of  the  two  kinds  of  associations,  corporations,  and  part* 
nerships ;  and  we  can  hardly  hesitate  in  giving  the  preference  to 
corporations.  Their  ability  to  do  all  acts  in  the  corporate  name 
without  specifying  the  members ;  their  independence  of  the  death 
or  transfer  of  interest  among  the  members ;  and  the  liability  of  the 
members  only  to  the  extent  of  their  respective  interests,  are  three 
points  in  which  corporations  have  decidedly  the  advantage  of 
partnerships.  Yet  in  the  common  transactions  of  life,  and  more 
particularly  in  the  commercial  world,  partnerships  are  deemed  to 
answer  all  the  purposes  of  association ;  and  are  much  more  numer- 
ous than  corporations.  Nor  can  you  have  failed  to  remark,  that 
the  law  of  partnership,  as  above  explained,  is  pre-eminently  liberal 
and  just  in  its  principles.  Probably  no  branch  of  the  law  deserves 
a  higher  encomium  for  these  qualities. 


LECTURE  XIV. 

HUSBAND  AND  WIFE,  (a) 

§  101.  Condition    of  Females    compared   with   Males.      Having 

treated  of  the  two  principal  business  relations,  we  come  now  to 

« 

general  knowledge  of  the  firm,  the  general  notice  by  advertisement  is  necessary,  beins 
the  only  notice  possible.  Actual  notice  is,  of  course,  as  valid  as  advertisement.  And 
a  publicity  otherwise  thon  by  advertisement  is  equally  valid  in  theory,  but  impossible 
in  practice.  \ 

(a)  On  the  subject  of  Husband  and  Wife,  see  2  Kent,  Com.  lee.  26,  27,  28  ;  1  Black. 
Com.  cli.  25  ;  1  Swift,  ch.  5  ;  Reeves's  Domestic  Relations  ;  Bishop  on  Marriage  and 
Divorce  ;  Schouler's  Domestic  Relations  ;  Bishop's  Law  of  Married  Women  ;  Wells* 
Separate  Property  of  Manied  Women.  Since  the  text  was  written,  we  have  had  some 
legislation  in  favor  of  the  wife.  By  the  act  of  1846,  with  a  legislative  construction  in 
1847,  the  wife's  realty,  whether  hers  before  marriage,  or  acquired  after  by  devise,  gift, 
inheritance,  or  purchase  with  her  means,  whether  the  legal  title  be  in  her  or  held  in 
trust  for  her,  cannot  be  subjected  to  the  payment  of  the  husband's  debts  ;  but  she  may 
unite  with  him  in  a  valid  conveyance.  And  the  same  is  true  with  respect  to  any  chose 
in  action^  demand,  legacy,  or  bequest  of  the  wife,  unless  so  reduced  to  possession  as  to 
Ixjcome  his  property  :  and  also  with  respect  to  all  funiitiire  and  housenold  goods  not 
provided  by  him.  They  are  all  exempted  from  liability  for  his  debts  during  the  life  of 
the  wife,  and  the  heire  of  her  body.  On  the  construction  of  this  act,  see  Jenney  v.  Gray, 
5  Ohio  State,  45.  Also,  by  the  act  of  1847,  with  resjiect  to  life  insurances,  the  husband 
may  insure  his  life  for  the  benefit  of  his  wife  or  children,  and  such  insurance  shall  be 
exempt  from  liability  for  his  debts,  where  the  annual  premium  does  not  exceed  $150  ; 
and  when  it  does  exceed  that  sum,  a  proportional  part  shall  be  so  exempted.    If  ahe 
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what  are  called  the  domestic  relations.  These  are  four ;  namely, 
husband  and  wifej  parent  and  child,  guardian  and  ward,  and  master 
and  servant,  each  of  which  will  form  the  subject  of  one  lecture.  To 
say  that  the  law  which  regulates  these  relations  is  of  the  highest 
practical  interest,  would  be  to  assert  a  mere  truism.  Every  person, 
whether  lawyer  or  not,  ought  to  be  familiar  with  this  part  of  the 
law.  We  have  a  few  statutory  provisions  on  the  subject,  but,  for 
the  most  part,  the  law  of  husband  and  wife  is  common  law,  and 
you  will  find  that  it  savors  of  its  origin  in  all  its  leading  features. 
The  whole  theory  is  a  slavish  one,  compared  even  with  the  civil 
law.  V I  do  not  hesitate  to  say,  by  way  of  arousing  your  attention 
to  the  subject,  that  tlie  law  of  husband  and  wife,  as  you  gather  it 
from  the  books,  is  a  disgrace  to  any  civilized  nation.  I  do  not 
mean  to  say  that  females  are  degraded  in  point  of  fact ;  I  only  say 
that  the  theory  of  the  law  degrades  them  almost  to  the  level  of 
slaves.  With  regard  to  political  rights,  females  form  a  positive 
exception  to  the  general  doctrine  of  equality.  They  have  no  part 
or  lot  in  the  formation  or  administration  of  government.  They 
cannot  vote,  nor  hold  oflSce.  We  require  them  to  contribute  their 
share  in  the  way  of  taxes,  to  the  support  of  government,  but  allow 
them  no  voice  in  its  direction.  We  hold  them  amenable  to  the 
laws  when  made,  but  allow  them  no  share  in  making  them.  This 
language,  applied  to  males,  would  be  the  exact  definition  of  politi- 
cal slavery ;  applied  to  females,  custom  does  not  teach  us  so  to 
regard  it.  Perhaps  it  would  be  diflScult  to  deduce  from  any  ab- 
stract reasoning,  the  justice  of  making  this  their  political  condition. 
But  we  know  that  it  always  has  been  what  it  now  is,  and  there  is 
no  prospect  of  changing  it;  and  probably  the  most  refined  and 
enlightened  of  that  sex  would  be  the  last  to  desire  a  change  which 
would  involve  them  in  the  turmoil  of  politics.  As  to  legal  rights, 
the  case  is  different.  So  long  as  a  woman  remains  single  in  this 
country,  her  legal  rights  and  capacities  are  not  inferior  to  those  of 
a  man.  I  say  in  this  country,  for  in  England,  the  laws  of  inherit- 
ance give  males  altogether  the  advantage.  With  some  trifling 
exceptions,  the  son  or  brother  takes  all,  to  the  entire  disinherit- 
ance of  the  daughter  or  sister.  The  glaring  injustice  of  this  rule 
of  inheritance,  which  prefers  males  to  females,  is  so  palpable,  that 
we  can  claim  little  credit  for  having  totally  abolished  it.  If  either 
sex  is  to  be  preferred,  it  certainly  ought  to  be  females,  because 
they  are  least  able  to  make  their  way  in  poverty  through  the 
world.  But  our  law  stops  at  the  point  of  perfect  equality,  and 
women  inherit  precisely  as  men.  Also,  in  general,  so  far  as  relates 
to  the  acquisition,  control,  and  transfer  or  transmission  of  prop- 

dicB  before  him,  the  benefit  enures  to  her  children.  Also,  by  the  wills  act  of  1852,  it  is 
questionable  whether,  if  there  be  no  children,  the  husband  can,  by  will,  place  his  per- 
sonalty beyond  the  reach  of  his  widow,  any  more  than  dower,  if  she  elects  not  to  take 
under  the  wilL  This  question  is  removed  by  an  amendment  to  this  act,  passed  March 
10, 1860,  declaring  that  if  the  widow  does  not  elect  to  take  under  the  will,  she  shall  re- 
ceive her  <lower  and  such  share  of  the  personalty  as  she  would  have  been  entitled  to,  had 
her  husband  died  intestate  leaving  children. 
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erty,  single  women  stand  on  the  same  footing  as  men.  They  can 
make  the  same  contracts  and  perform  the  same  legal  acts.  In  a 
word,  the  general  rule  is,  that  the  legal  competency  of  a  single 
woman,  or  feme  sole^  as  she  is  technically  called,  is  the  same  as 
that  of  a  man,  and  in  some  few  particulars,  perhaps,  she  may  bo 
considered  as  having  the  advantage.  She  attains  her  majority 
here  at  eighteen,  (a)  he  at  twenty-one.  She  can  choose  her 
guardian  at  twelve ;  he  at  fourteen.  She  can  marry  at  fourteen ; 
he  at  eighteen.  In  a  word,  the  law  considers  her  as  arriving  at 
maturity  three  or  four  years  earlier  than  he  does.  Again,  in  re- 
lation to  civil  arrests,  she  has  a  peculiar  privilege.  In  this  State, 
no  female  can  be  arrested  for  debt ;  and  in  this  exemption,  she  is 
named  in  company  with  the  oflficers  and  soldiers  of  the  revo- 
lution. This  exemption  does  not,  of  course,  embrace  criminal 
matters.  But  when  a  woman  marries,  we  call  her  condition  cover- 
ture^ and  speak  of  her  as  a  feme  covert.  The  old  writers  call  the 
husband  6aron,^and  sometimes,  in  plain  English,  lord.  In  fact, 
the  scene  is  now  entirely  changed.  The  merging  of  her  name  in 
that  of  her  husband  is  emblematic  of  the  fate  of  all  her  legal  rights. 
The  theory  is,  that  marriage  makes  the  husband  and  wife  one 
person,  and  that  person  is  the  husband.  He  is  the  substantive  and 
she  the  adjective.  In  a  word,  there  is  scarcely  a  legal  act  of  any 
description  which  she  is  competent  to  perform.  The  common  rea- 
son assigned  for  this  legal  disfranchisement  of  the  wife  is,  that 
there  may  be  an  indissoluble  union  of  interests  between  the  parties. 
In  other  words,  lest  the  wife  might  be  sometimes  tempted  to  assert 
rights  in  opposition  to  her  husband,  i\\Q  law  humanely  divests  her 
of  rights.  For  the  arguments  by  which  this  doctrine  is  vindicated, 
I  must  refer  you  to  the  books.  It  is  my  province  to  state  what  the 
law  is,  and  not  to  justify  it. 

§  102.  Marriage.  Marriage,  whatever  may  be  the  popular  idea 
of  it,  is  regarded  by  the  law  as  merely  a  civil  contract.  We  have 
not  even  ecclesiastical  courts  to  take  cognizance  of  it.  I  shall 
treat  the  subject  in  the  order  of  events. 

1.  Matters  preceding  Marriage,  When  parties  have  agreed  to 
marry,  or  done  any  acts  from  which  such  agreement  can  be  in- 
ferred, and  one  of  them  afterwards  refuses,  a  court  of  chancery 
cannot,  as  in  ordinary  cases,  compel  a  specific  performance ;  but 
either  party  may  sue  the  other  at  law,  for  a  breach  of  promise ; 
and  very  heavy  damages  are  often  recovered  in  such  suits.  (6) 

(rt)  See  Stevenson  r.  Westfall,  18  111.  209. 

Q))  The  defence  of  bad  character  or  criminal  conduct  on  the  part  of  the  plaintifT,  if 
not  sustained,  may  be  considered  in  aggravation  of  damages.  Southard  t?.  Rexford, 
6  Cow.  254.  Whether  seduction  of  the  plaintiff  may  l)e  shown  in  aggravation  of  dam- 
ages, is  a  ([uestion  (m  which  the  authorities  are  not  agreed.  Paul  w.  Frazier,  3  Mass. 
73  ;  Conn  r.  Wilson,  2  Overton  (Tenn.),  233  ;  Perkins  v.  Hcrscy,  1  R.  I.  493  ;  Baldy 
V,  Stratton,  11  Penn.  State,  316  ;  Wells  v.  Padgett,  8  Barb.  824 ;  King  v.  Kersey, 
2  Carter  (Ind.),  402  ;  Ooodall  r.  Thurman,  1  Head  (Tenn.),  209.  It  may  be  so  shown. 
Sherman  r.  Rawson,  102  Mass.  395  ;  Kellcy  v,  Riley,  106  Mass.  889;  Sauer  p.  Schn- 
lenberg,  33  Md.  288.  It  is  a  good  defence  that  the  plaintifT  fraudulently  concealed  the 
fact  that  she  had  had  a  bastard  child.     Bell  v.  Eaton,  28  Ind.  46S.     An  express 
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But  if  the  parties  intend  to  consummate  their  agreement,  there 
are  some  preliminary  arrangements  frequently  made,  to  obviate 
the  helpless  condition  in  which  the  law  places  the  wife  during 
marriage.  These  are  chiefly  two,  Jointures  and  settlementSj  (a) 
both  made  for  the  benefit  of  the  wife.  A  jointure  is  the  separate 
provision  made  by  the  husband  for  the  wife's  support.  A  settlement 
is  the  separate  provision  made  by  the  parents  or  friends  of  the  wife  for 
her  support.  These  may  indeed  be  made  after  marriage,  but  they 
are  usually  made  before,  (i)  The  method  is  to  place  the  portion 
set  apart  for  the  wife  under  the  control  of  trustees,  who  manage  it, 
independently  of  the  husband,  for  the  benefit  of  the  wife,  and  per- 
haps for  the  issue  of  the  marriage.  And  the  propriety  and  im- 
portance of  making  such  arrangements  will  be  obvious,  when  we 
come  to  speak  of  the  authority  which  the  husband  exercises  over 
the  whole  property,  when  not  thus  placed  beyond  his  reach.  If  it 
be  called  generosity  in  the  husband,  in  anticipation  of  some  possi- 
ble reverse  of  fortune,  to  provide  a  «ure  support  for  his  wife  in  the 
day  of  adversity,  by  placing  some  portion  of  his  property  for  her 
separate  use  beyond  the  control  of  iiimself  or  his  creditors,  it  must 
be  considered  a  sacred  duty  in  the  parent  to  take  this  precaution. 
And  when  we  daily  see  the  distress  which  might  thus  easily  have 
been  prevented,  we  cannot  but  wonder  that  these  arrangements 
are  not  more  frequently  made. 

2.  Who  may  Marry.  By  our  law,  all  male  persons  of  eighteen 
and  upwards,  and  all  females  of  fourteen  and  upwards,  not  being 
nearer  of  kin  than  first  cousins,  ((?)  are  capable  of  marrying.    But 

promise  to  marry  need  not  be  proved,  and  the  promise  may  be  implied  from  indirect 
evidence.  Wightman  v.  Coates,  15  Mass.  1  ;  Perkins  v.  Hersey,  Bu-pra  ;  Hoitt  v. 
Moulton,  1  Foster  (N.  H. ),  586  ;  Waters  v.  Bristol,  26  Conn.  398.  The  acts  and 
declarations  of  the  woman  are  admissible  in  a  suit  brought  by  her  to  prove  her  ac- 
ceptance of  an  offer  of  marriage.  Wetmore  v.  Mell,  1  Ohio  Stat«,  26.  ^This  case  \a 
denied,  however,  in  Russell  v.  Cowles,  15  Gray,  582.  \  Moritz  v.  Methom,  13  Penn. 
State,  331  ;  Thurston  v.  Cavenor,  8  Clarke  (Iowa),  155. 

(a)  See  Athcrly  on  Marriage  Settlements. 

(6)  Where  a  post-nuptial  agreement  is  made  between  husband  and  wife,  by  which 
property  is  set  apart  for  her  separate  use,  the  agreement,  although  void  in  law,  will  be 
sustained  in  equity,  unless  the  rights  of  creditors  interfere.  Wood  i;.  Warden,  20  Ohio, 
618.  Thomas  v.  Brown,  10  Ohio  State,  247.  An  ante-nuptial  contract  entered  into  in 
another  country,  according  to  its  laws,  by  which  the  husband,  for  a  valuable  consider- 
ation, agreed  that  all  the  property  of  the  wife  then  owned  by  her,  and  all  the  property 
which  they  might  mutually  acquire  during  coverture,  should  be  her  property,  is  not 
contrary  to  the  [wlicy  of  the  laws  of  Ohio,  and  will  be  enforced  in  its  courts  against  the 
husband's  creditors.  Scherferling  v.  Huffman,  4  Ohio  State,  241.  An  ante-nuptial 
agreement,  securing  to  the  wife  her  separate  property,  except  so  far  as  she  is  si)ecially 
restrainei  thereby,  gives  her  full  power  to  dispose  of  the  same  ;  and  a  gift  to  her  hus- 
band may  be  presumed  where  she  passes  money  to  her  husband,  who,  with  her  consent, 
invests  it  in  lands,  and  takes  the  title  in  his  own  name.  Hardy  v.  Van  Harlingen, 
7  Ohio  State,  208.  It  must  be  shown  affirmatively  that  all  the  terms  of  an  ante-nup- 
tial contract  favorable  to  the  wife  have  been  fully  complied  with,  or  an  ante-nup- 
tial contract  will  not  be  enforced  against  her.  Phillips's  Ex'rs  v.  Phillips,  14  Ohio 
State,  308.  An  oral  ante-nuptial  contract,  supported  by  satisfactory  parol  testimony, 
and  confirmed  by  the  continued  recognition  of  both  parties,  is  binding  on  the  parties, 
and  all  claiming  as  volunteers  imder  them.  Southerland  v.  Southerland,  5  Bush  (Ry.)« 
591.  As  to  post-nuptial  agreements,  see  Huber  v.  Huber,  10  Ohio,  371.  Miller's  Ex*n 
r.  Miller,  16  Ohio  State,  527. 

(c)  It  is  now  nearer  of  kin  than  second  cousins.    R.  S.  of  Ohio,  §  6384. 
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if  the  male  be  under  twenty-one,  or  the  female  under  eighteen,  the 
consent  of  the  parent  or  guardian  must  be  first  obtained,  (a) 
Nothing  is  said  with  respect  to  color ;  and  of  course  blacks  and 
whites  may  intermarry,  if  their  tastes  harmonize,  (b)  It  is  re- 
quired, however,  that  in  this,  as  in  other  contracts,  each  party 
should  be  capable  of  consent  or  compos  mentis;  and  therefore 
idiots  and  lunatics  cannot  marry,  (c)  Again,  the  parties  must  be 
single,  in  order  to  marry.  If,  therefore,  either  party  has  a  hus- 
band or  wife  living  at  the  time,  not  only  is  the  second  marriage 
void,  but  the  crime  of  bigamy  is  committed,  which  will  be  described 
hereafter,  (c?) 

(a)  Shafher  v.  State,  20  Ohio,  1.  It  is  held  that  the  age  of  consent  at  common  law 
heing  twelve  in  females  and  fourteen  in  males,  a  marriage  between  two  infants,  aboTe 
those  ages,  res[jec'tively,  without  the  consent  of  their  parents  or  guardians,  ia,  in  the 
absence  of  any  provision  declaring  it  void,  valid,  although  in  violation  of  the  specific 
regulations  imposed  by  statute.  Parton  v,  Hervey,  1  Gray,  119  ;  Holtz  v.  Dick, 
42  Ohio  State,  28.  Nor  can  the  parent,  in  such  case,  maintain  an  action  for  enticing 
away  his  daughter,  and  pi-ocuring  her  marriage  to  a  person  of  bad  character.  Henrey 
V.  Mosely,  7  Gray,  479. 

(h)  By  R.  S.  §  6987,  marriage  or  carnal  intercourse  between  persons  of  pure  white 
blood,  and  persons  having  a  distinct  and  visible  admixture  of  Afncan  blood,  was  made 
an  offence  punishable  by  fine  and  imprisounieut,  and  the  minister  knowinglv  solemnii- 
ing,  and  the  judge  knowingly  issuing  the  license,  were  also  punishable.  It  is  held  that 
State  statutes  prohibiting  such  marriages  are  not  in  contravention  of  the  amendments 
of  the  constitution  of  the  Uniteil  States,  or  of  the  civil  righta  act  pesse<i  in  conformity 
thereto.  Kinney  v.  Commonwealth,  30  Gratt.  858  ;  State  v.  Hairston,  63  N.  0.  451  ; 
Green  v.  State,  58  Ala.  190  ;  Francois  v.  State,  9  Texas  App.  144  ;  State  v.  Bell, 
7  Baxter  (Tenn.),  9 ;  Frasher  v.  State,  3  Texas  App.  263  ;  State  v,  Jackson,  80  Mo. 
175. 

(c)  True  v.  Eanney,  21  N.  H.  52  ;  Keyes  v,  Keyes,  22  N.  H.  653  ;  Middleborou^ 
V.  Rochester,  12  Mass.  363  ;  Crump  v.  Morgan,  3  Ired.  Fq.  91 ;  Foster  v.  Means, 
Spears  (S.  C.)  Ch.  569  ;  Kawdon  v.  Rawdon,  28  Ala.  565  ;  Cole  v.  Cole,  5  Sneed,  57  ; 
Waymire  v,  Jetmore,  22  Ohio  State,  271  ;  Powell  v,  Powell,  18  Kansas,  371.  The 
court,  though  nut  expressly  authorized  by  statute  to  declare  the  suT)i)osed  marriage 
null,  will  in  the  exercise  of  its  ordinary  chancery  power  do  so,  in  the  interest  of  social 
order  and  jmblic  decency.  Waymire  v.  Jetmore,  22  Ohio  State,  271.  The  court  will 
not,  in  the  lifetime  of  both  parties,  decide  the  validity  of  such  marriage,  when  its  valid- 
ity is  nia<le  an  issue  in  some  collateral  suit,  if  the  statute  provides  for  a  direct  proceeding 
between  the  parties  for  its  determination,  that  they  may  \yQ.  collaterally  impeached. 
Unity  I'.  Belgrade,  76  Me,  419  ;  Stuckey  v.  Mathes,  24  Hun  (N.  Y.),  461  ;  Williamson 
V,  Williams,  8  Jones  £q.  446.  It  has  been  held  that  such  marriage  is  not  void  ipso 
facto  ab  initio,  and  if  not  declared  null  during  the  life  of  both  parties,  it  cannot  after- 
wards  be  questioned.  Wiser  v.  Lockwood,  42  Yt.  720  ;  Sabalot  v.  Populus,  31  La. 
An.  854. 

(d)  They  must  not  be  within  the  prohibited  degrees  of  kindred.  2  Kent,  Com.  81. 
A  second  marriage  by  a  woman  who  has  a  husband  living  is  absolutely  void.  Appleton 
V.  Warner,  51  Barb.  270.  In  Kentucky,  under  1  Rev.  St.  380,  a  woman  whose  former 
husband  has  be<'n  absent  from  the  State  of  hi^  residence  more  than  five  years,  and  has 
not  been  heard  from  within  that  period,  is  competent  to  contract  maniuge.  Strode  t». 
Strode,  3  Bush  (Ky. ),  227.  When 'a  woman  lived  with  her  first  husband  a  few  months 
only,  and  not  having  heaixl  from  him  for  four  years  married  again,  in  the  absence  of  any 
showing  that  in  sixteen  years  thereafter  the  lirst  husband  had  l)cen  heanl  from  or  had 
died,  or  Iven  divorced,  it  was  held  that  the  presumption  was  that  the  second  marriage 
was  lawful.     Kelly  v.  Drew,  12  Allen,  107. 

-{ After  seven  years'  absence  unheard  of  there  is  a  pr&sumption  of  death.  Brent  v. 
First,  41  Ohio  State,  436.  A  marriage  between  slaves  in  a  slave  State  was  of  imperfect 
obligation  ;  and  the  issue  of  a  second  marriage  during  life  of  the  first  wife  are  preferred 
ns  heirs  to  property  acquired  during  the  second  cohabitation.  McDowell  v.  Sapp,  89 
Ohio  State,  558.  A  wife  who  after  an  absence  claims  to  have  obtained  a  divorce  is 
estopped  to  claim  heirship  as  against  a  second  wife  who  relied  on  her  statements. 
Edgar  v.  Richardson,  33  id.  581.  }• 
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8.  Preliminary  Steps.  Before  the  marriage  takes  place,  by  our 
law,  there  must  either  be  a  publication  of  banns,  or  a  license. 
Publication  of  banns  consists  in  proclaiming  the  intention  of  mar- 
riage, in  the  presence  of  a  religious  congregation,  in  the  county 
where  the  female  resides,  on  two  different  days,  the  first  being  at 
least  ten  days  before  the  marriage.  A  license  is  a  written  per- 
mission, obtained  from  the  clerk  of  the  court  of  common  pleas  of 
the  county  where  the  female  resides,  under  the  seal  of  the  court. 
If  either  of  the  .pai*ties  be  a  minor,  and  never  married  before,  the 
clerk,  before  issuing  the  license,  must  be  assured  of  the  consent 
of  the  parent  or  guardian,  either  from  his  personal  declaration,  or 
from  his  written  consent  attested  by  two  witnesses.  And  tlie 
clerk  may  put  the  applicant  upon  oath  as  to  the  legality  of  the 
marriage  in  other  respects.  The  penalty  for  issuing  a  license, 
contrary  to  these  provisions,  is  one  thousand  dollars. 

4.  Who  may  Solemnize  Marriage.  The  persons  who  may  here 
solemnize  marriage  are  as  follows :  1.  Any  regularly  ordained 
minister  of  any  religious  society  within  the  State ;  he  having  first 
obtained  from  the  clerk  a  license  for  that  purpose,  which  license  is 
granted  of  course  in  the  county  where  he  ofiiciates,  upon  exhibit- 
ing the  proper  credentials.  Should  he  ofiiciate  in  another  county 
after  procuring  his  license,  he  must  apply  to  the  clerk  thereof,  ex- 
hibiting his  former  license,  and  have  his  name  entered  as  a  person 
licensed.  2.  Any  justice  of  the  peace  within  his  county,  who  re- 
quires no  special  license.  3.  Any  religious  society,  agreeably  to 
its  forms  and  regulations.  When  parties  marry,  upon  publication 
of  banns,  and  without  license,  the  person  who  is  to  solemnize  the 
marriage  must  be  satisfied  that  the  banns  have  been  duly  pub- 
lished, and  if  either  of  the  parties  be  a  minor,  he  must  have  proof 
of  the  consent  of  the  parent  or  guardian,  in  the  same  manner  as 
the  clerk  when  he  issues  the  license.  But  where  the  parties 
marry  upon  license,  a  production  of  the  license  is  sufficient. 
There  is  no  prescribed  form  of  solemnizing  marriage  ;  and  it  will 
be  sufficient  if  the  parties  declare  before  the  proper  person  that 
they  will  live  together  as  man  and  wife.  When  the  marriage  has 
been  solemnized,  the  person  officiating  must  transmit  a  certificate 
thereof  to  the  clerk  of  the  county  for  record,  within  three  months, 
under  the  penalty  of  fifty  dollars ;  and  this  must  be  recorded 
imder  a  similar  penalty.  The  penalty  for  solemnizing  a  marriage 
contrary  to  these  provisions  is  one  thousand  dollars ;  and  the 
penalty  for  attempting  to  solemnize  a  marriage  without  authority, 
is  five  hundred  dollars.  But  non-compliance  with  these  requisi- 
tions does  not  make  a  marriage  void,  (a)    With  respect  to  foreign 

(a)  See  Reeves*s  Dom.  Rel.  196,  290  ;  2  Kent,  Cora.  89,  90  ;  Milford  v.  Worcester, 
7  Mass.  48  ;  Ligonia  v.  Buxton,  2  Greenl.  102  ;  WycofTv.  Boggs,  2  Halst.  188  ;  Lon- 
donderry V.  Chester,  2  N.  H.  268  ;  Starr  t>.  Peck,  1  Hill,  270.  Some  of  these  anthori- 
ties  go  so  far  as  to  say  that  a  marriage  according  to  the  common  law,  which  only 
requires  the  consent  of  the  parties,  wonM  be  valid,  though  none  of  the  requisitions  of 
the  statute  be  complied  witn.    But  see  the  late  cases  of  Queen  v.  Millis,  10  CI.  &  Fiu. 
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marriages,  the  rule  is,  that  a  marriage  valid  in  the  place  where 
it  was  solemnized,  is  valid  everywhere,  (a) 

534 ;  Jewell  v.  Jewell,  1  How.  219  ;  Clayton  v.  Wanlell,  i  N.  Y.  280  ;  Claris  v. 
Clark,  10  N.  H.  383  ;  Feme  v.  Public  AdmiDistration,  4  Brad.  Sur.  R.  28  ;  CacgoUe 
V,  Ferrie,  26  Barb.  177  ;  s.  c.  23  N.  Y.  90.  All  that  ia  necesttuy  to  make  a  vaKd 
marriage  is  a  preaerU  agreement  between  parties  comnetent  to  contract  to  take  eaoh 
other  for  husband  and  wife.  Clayton  v.  Wardell,  4  N.  Y.  230.  Mutual  piomiaea  to 
marry  in  the  future,  though  made  by  parties  competent  to  contract,  and  followed  by 
cohabitation  as  husband  and  wife,  do  not  constitute  a  yalid  marriage.  Duncan  v.  Dun- 
can, 10  Ohio  State,  181  ;  Cheney  v.  Arnold,  16  N.  Y.  345.  But  where  parties  compe- 
tent to  contract  openly  and  mutually  consent  to  a  contract  of  present  marriage,  fuid 
aftenft'ards  live  together  as  husband  and  wife,  the  fact  that  the  contract  wos  not  made 
before  any  person  authorized  to  solemnize  marriage,  will  not  invalidate  it.  Camiichael 
V.  The  Sute,  12  Ohio  State,  553.  See  also  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235 ; 
Bissell  V.  Bissell,  55  Burb.  325  ;  Coum.  v.  Stump,  53  Peiin.  State,  132  ;  Peck  v.  Peck,  12 
R.  I.  486;  contra,  Commonwealth  v.  Munson,  127  Mass.  459.  Mere  cohabitation  as 
man  and  wife  is  not  sufficient  if  it  is  shown  that  no  marriage  ceremony  whatever  was 

gjrformed.  A  contract  consented  to  by  both  parties  must  be  proved.  Goldlieck  v. 
oldbeck,  3  Green  ( N.  J. ),  42.  In  Maryland,  it  is  held  that  some  religious  ceremony 
must  be  superadded  to  the  civil  contract.  Dennison  v.  Dennison,  35  Md.  361.  In 
California  and  Oregon,  it  must  be  before  a  person  authorized  to  solemnize  marriage,  in 
the  presenc-e  of  at  least  two  witnesses.  Holmes  v.  Holmes,  1  Abb.  U.  S.  525.  The 
intention  to  marry  must  exist  A  ceremony  performed  in  jest,  though  before  a  proper 
officer,  who  was  in  doubt  at  the  time  whether  the  parties  were  in  jest  or  earnest,  will 
not  create  the  relation.  McClui^g  v.  Terry,  21  N.  J.  Elq.  225.  The  lords  in  The  Queen 
V.  Millis  were  eoually  divided,  and  this  equal  division  resulted  in  affirming  that  there 
could  be  no  valid  marriage  unless  contracted  in  the  presence  of  a  priest  in  holy  orders ; 
and  that  a  dissenting  minister  not  being  episcopally  ordained,  a  marriage  solemnized 
by  him  was  null.  In  Catteral  v.  C'atteral,  1  Robertson,  580,  Dr.  Lushington  refused 
to  recognize  the  decision  as  going  to  that  length,  and  held  such  a  marriage  in  the 
colonies  valid.  But  in  Beaniuth  v.  Beamish,  9  H.  L.  274,  it  was  held  that  the  law 
was  established  by  The  Queen  v,  Millis  ;  though  the  ix>rd  Chancellor  declared  that  he 
would  have  Iield,  prior  to  that  decision,  that  the  presence  of  a  priest  was  not  neceasarr  ; 
and  Justice  Will&s,  in  his  very  learned  opinion  in  answer  to  a  question  propounded  oy 
the  lords,  conclusively  showed,  that,  down  to  the  Council  of  Trent,  a  contract  of  mar- 
riage per  verba  de  preJienti,  no  clerical  or  official  j)erson  being  present,  was  a  vali«l  mar- 
riage throughout  western  Europe  ;  and  that  the  rule  laid  down  in  The  Queen  v.  Millis 
was  law  only  because  it  was  made  so  by  the  decision  in  that  case.  The  supreme  court 
of  the  United  States,  in  Meister  v.  Moore  et  al.,  96  U.  S.  76,  held  that  a  marriage  by 
declaration  of  the  parties  and  cohabitation  is  a  good  common-law  marriage  ;  and  that 
statutes  merely  prescribing  fomialities  for  marriage,  and  requiring  their  observance 
under  penalt3%  do  not  invalidate  the  common-law  marriage. 

[a)  The  law  was  declared  as  stated  in  the  text  down  to  the  case  of  Brook  «. 
Brook,  9  House  of  Lords  Cases,  193,  decided  in  1861,  though  Lord  Brougham,  in  the 
earlier  case  of  Warreuder  v.  Warrender,  2  Clark  &  Fin.  529,  suggested  that  the 
statement  might  be  qualified,  as  was  afterwards  declared  in  Broo^v.  Bit)ok.  In 
Brook  V.  Brook,  the  House  of  Lords  held  that  **the  forms  of  entering  into  the  con- 
tract of  marriage  are  regulated  by  the  lex  loci  contractus ;  the  essentials  of  the  contract 
depend  upon  the  lex  domicilii.  If  the  latter  are  contrary  to  the  law  of  the  domicile, 
the  nmmage  (though  duly  solemnized  elsewhere)  is  there  void.  The  marriage  of  a 
man  with  the  sister  of  his  deceased  wife  being  prohibited  by  our  law,  such  a  marriage, 
contracted  by  British  subjects,  temporarily  resident  abroad,  but  really  domiciled  in 
this  country,  though  valid  in  the  foreign  country  and  duly  celebrated  according  to 
the  forms  required  by  the  law  of  that  country,  is  absolutely  void  here."  Subse- 
quently, the  divorce  court  in  full  bench,  whose  decisions  at  thiit  time  were  reviewable 
only  by  the  House  of  Lords,  held,  in  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67,  that  foreigners 
who  were  incapable  of  being  united  in  marriage  in  the  country  of  their  domicile  could, 
while  temix)rarily  residing  in  England,  contract  there  a  marriage  valid  in  England  ;  so 
that  they  would  be  lawful  husband  and  wife  in  England,  while  their  marriage  would 
be  a  nullity  in  thoir  domicile.  Subsequentlv,  the  court  of  appeal  in  Sottomayor  v, 
De  Barros,  L.  R.  3  Prob.  Div.  1,  reversing  tne  decision  of  the  divorce  court,  held, 
contrary  to  Simonin  v.  Mallac,  that  such  marriage  would  be  void  in  England  as  well 
as  in  the  domicile  of  the  parties ;  would  be  void  everywhere.  The  case  on  being 
heard  again  in  the  divorce  court,  upon  different  evidence,  Sottomayor  v,  De  Barros, 
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§  103.  lUghU  and  LUbiUtiea  of  the  HosbancL  The  role  formerly 
was,  that  the  husband  has  the  same  power  over  the  person  of  the 
wife  as  over  a  child,  servant,  or  apprentice  ;  and,  upon  the  same 
principle,  the  right  of  a  master.  Accordingly,  if  necessary  in  his 
opinion,  he  miglit  administer  reasonable  personal  chastisement. 
But  in  this  country  we  recognize  no  such  doctrine.  A  husband 
has  no  right  to  strike  his  wife,  whatever  may  be  tlie  provocation. 
Against  such  indignity  she  has  a  twofold  security.  She  may 
either  have  him  put  under  bonds  to  keep  the  peace,  or  she  may 
apply  for  a  divorce.  The  limit  of  his  power  over  her  person  is 
this :  If  she  manifest  a  disposition  to  squander  or  destroy  prop- 
erty, he  may  use  the  means  necessary  to  prevent  her ;  and  if  she 
leave  him  without  cause,  he  may  bring  her  back ;  for  he  has  a 
right  to  her  society,  which  he  may  enforce  eitiier  against  herself 
or  any  other  person  who  detains  her.  He  may  also  have  his  action 
for  damages  against  any  person  who  abducts  or  seduces  her.  (a) 
And  it  is  said  that  if  he  should  take  the  life  of  a  person  found  in 
the  very  act  of  criminal  connection  with  her,  it  would  be  excusable 
homicide.     But  his  power  over  her  property  is  much  more  esten- 

L.  R.  6  Prob.  Div.  94,  Sir  James  Hannen  boldly  criticised  the  jadgment  of  the  Court 
of  Appeal,  declaring  it  without  precedent  or  warrant  in  English  law. 

In  the  United  States  the  rule  declared  in  Brook  v.  Brook  was  followed  in  Kinney 
«.  Commonwealth,  80  Gratt.  858.  And  the  same  rule  was  held  in  Williams  v.  Gates, 
8  Ired.  535  ;  State  v.  Kennedy,  76  N.  C.  251 ;  Dupre  v.  Boulard's  Executor,  10  La. 
An.  411  ;  and  State  v.  Bell,  7  Baxter  (Tenn.),  9. 

In  Kentucky  it  was  held  that  if  persons  who  are  incapacitated  to  intermarry  by 
the  law  of  their  domicile  go  into  an  ac^oining  State  or  country,  where  no  such  inca« 
pacity  is  recognized,  and  are  there  married  in  accordance  with  the  law  of  such  State 
or  country,  the  marriage,  being  valid  by  the  lex  loci  contraetvut^  though  void  by  the 
law  of  the  domicile,  is  valid  in  other  States.     Dannelli  v.  Dannelli,  4  Bush,  51. 

In  Massachusetts  the  rule  is  the  reverse  of  that  in  Brook  v.  Brook.  The  courts 
there  hold  that  where  citizens  of  Massachusetts,  who  by  the  law  of  Massachusetts 
cannot  intermarry,  go,  for  the  purpose  of  evading  the  law  of  the  State,  to  another 
State  where  no  such  incapacity  is  recognized,  and  are  there  married  in  accordance 
with  the  law  of  such  State,  the  marriage  is  valid  not  only  in  other  States,  but  also 
in  Massachusetts.  Med  way  v,  Needham,  16  Mass.  157  ;  West  Cambridge  d.  Lexing- 
ton, 1  Pick.  506  :  Putnam  v,  Putnam,  8  Pick.  433  ;  Commonwealth  v.  Lane,  113  Mass. 
458.  Lord  Cran worth  having  in  Brook  v.  Brook  criticised  the  earlier  Massachusetts 
cases.  Chief  Justice  Gray,  in  Commonwealth  v.  Lane,  returns  the  compliment  with 
interest  in  an  exceedingly  able  analysis  of  the  opinions  in  Brook  t;.  Brook.  In  New 
York  there  was  no  decision  by  the  Court  of  Appeals  till  1881.  Before  that  there  were 
decisions  bv  the  inferior  courts,  one  half  holding  with  the  English  rule,  the  other 
half  with  the  Massachusetts  rule.  In  Van  Voorhis  v,  Brintnall,  86  N.  Y.  18,  the 
court  of  appeals,  reversing  the  decision  of  the  «tuperior  court  of  New  York,  adopted 
fully  the  rule  established  in  Massachusetts. 

In  the  United  States,  therefore,  when  two  persons  intermarry  in  a  State  other  than 
their  domicile,  the  marriage,  if  in  accordance  with  the  law  of  such  State,  is  valid  every- 
where, unless  the  parties  are  by  the  law  of  their  domicile  incapacitated  to  inter- 
marry. In  such  case  the  marriage  is  valid  everywhere  except  in  the  State  of  their 
domicile  ;  and  some  States  hold  it  valid,  others  hold  it  void,  in  their  domicile.  The 
rule  declared  in  Sottomayor  v,  De  Barros,  L.  B.  8  Prob.  Div.  1,  is  not  law  in  the 
United  States. 

(a)  He  may  have  an  action  against  one  who  harbors  her,  if  such  person  has  acted 
maliciously,  and  not  from  motives  of  humanity.  Holtz  v.  Dick,  42  Ohio  State, 
28  ;  Campbell  v.  Coster,  8  Daly  (N.  Y. ),  165.  And  nhe  may  have  an  action  against  any 
one  who  entices  him  away  from  her.  Westlake  v.  Westlake«  34  Ohio  State,  621.  So, 
too,  against  a  druggist  selling  her  opium,  knowing  that  she  used  it  habituAlly  to  th« 
ii^ury  of  her  health.    Hoard  v.  Peck,  56  Barb.  202. 
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8ive  than  over  her  person.  I  have  already  said  that  property  may 
bo  80  secured  to  the  wife  in  the  form  of  a  jointure  or  settlement, 
by  means  of  trustees,  that  neither  the  husband  nor  his  creditors 
can  control  it ;  but  I  shall  here  suppose  that  no  such  precaution 
has  been  taken.  Then,  by  marriage,  all  her  pevBonaity^  except 
choses  in  action,  becomes  at  once  absolutely  his.  And,  as  to  chosen 
in  action^  they  become  liis  by  reducing  them  to  possession,  which 
he  may  do,  by  suit  or  otherwise,  independently  of  her  control. 
He  may,  if  he  choose,  join  her  name  in  the  suit,  but  he  is  not 
obliged  so  to  do ;  and  the  only  eflfect  of  so  joining  her  will  l>e, 
that  if  she  survives  him,  and  the  judgment  or  decree  be  not  col- 
lected, it  will  become  hers  by  survivorship.  K  he  was  himself 
the  debtor,  the  marriage  cancels  the  debt.  K  she  has  earned 
money  by  her  own  labor  during  the  marriage,  he  may  collect  it. 
Thus  her  personalty  is  entirely  at  his  control,  (a)  But  with  re- 
spect to  her  realty y  the  case  is  somewhat  more  favorable.  He 
only  has  control  of  the  income.  (6)  Without  her  consent,  he  can- 
not incumber  or  dispose  of  the  property  itself,  beyond  his  own 
life.  ((?)  In  this  one  instance,  the  law  gives  her  a  veto  upon  this 
power  ;  for  he  cannot  compel  her  to  give  consent.  And,  on  the 
other  hand,  by  marriage,  the  husband  becomes  liable  for  tlie  «ip- 
port  of  the  wife ;  but  this  liability  extends  only  to  necessarieB 
suited  to  her  condition,  and  not  to  elegancies  Or  luxuries.  Nor 
does  it  depend  at  all  upon  the  amount  of  property  he  obtains  by  her. 
To  the  extent  of  necessaries  which  he  does  not  supply,  she  may 
contract  debts,  and  he  will  be  bound  for  them,  even  though  he  should 

(a)  Dunseth  v.  Bank  of  U.  S.,  6  Ohio,  76  ;  RamsdaU  r.  Craighill,  »  id.  197  ;  Curry 
V.  Fulkinson,  14  id.  100  ;  Dixon  v.  Dixon,  18  id.  113.  Where  the  husband  Lsb  re- 
ceived his  wife's  choses  in  action  in  a  fiduciary  capacity,  he  may  reduce  them  into 
possession  by  acts  sliowing  his  intention  to  do  so.  Walden  v.  Walden,  7  Ohio  State, 
30.  The  husband  cannot  by  an  assignment  of  his  wife's  reversionary  or  contingent 
interests,  or  choses  in  action^  vest  the  right  to  them  in  the  assignee,  inasmuch  as  they 
are  incapable  of  an  immediate  reduction  to  possession.  Needles  v.  Needles,  7  Ohio 
State,  432.  Contra,  Lynn  v.  Bradley,  1  Met  (Ky.),  232 ;  Hill  i^.  Townsend,  24  Texas, 
575.  These  rules  as  to  the  projierty  of  the  wife  are  all  changed,  in  Ohio,  now  by  R.  S. 
§  3108  (82  Ohio  I^ws,  131).  *'  All  real  or  personal  property  belonging  to  a  woman  at 
maniage,  or  acquired  afterwaixls,  or  due  as  wages,  or  ^wing  out  of  violation  of  her 
personal  rights,  and  all  the  income  or  profit  thereof,  is  her  separate  property."  See 
note  at  end  of  chapter. 

{h)  By  statute  in  Ohio  his  interest  cannot  be  incumbered  by  him  or  reached  by  his 
creditors  -{during  the  life  of  his  wife  or  of  any  heir  of  her  biody.  R.  S.  §  3108  (83 
I^ws,  131)  ;  Robert  v.  Sliffe,  41  Ohio  State,  22b\ .  Nor  in  Massachusetts  will  it  pass 
to  his  assignees  in  insolvency.     Lynde  v.  McGregor,  13  Allen,  182. 

(c)  But  if  they  unite  in  selling  land,  and  the  proceeds  be  invested  in  other  land, 
taking  the  title  to  the  husband,  it  becomes  his  and  descends  to  his  heirs.  RamsdaU 
V.  Craighill,  9  Ohio,  197.  A  deed  by  a  married  woman,  without  her  husband's  joining 
with  her,  is  a  nullity,  and  as  a  contract  for  a  conveyance  is  alike  void.  Miller  v.  Hine, 
13  Ohio  State,  565  ;  Henry  v.  Henry,  27  id.  121  ;  and  Ogle  r.  Ogle,  41  id.  859,  effect- 
uating  a  purchase-money  mortgage  by  her  as  a  tnist  ;  Moore  v.  Rake,  2  Dutcher,  574  ; 
Richards  V.  McClellan,  29  Penn.  State,  385  ;  Bealer.  Knowles,  45  Maine,  479  ;  Eaton  v. 
George,  42  N.  H.  375  ;  Gray  v.  Mathis,  7  Jones's  Law,  502  ;  Camden  r.  Vail,  23  CaL 
633.  In  some  of  the  States  it  is  held  to  be  a  suflioient  joining,  if  the  husband  executes 
the  deed.  Woodward  v.  Seaver,  88  N.  H.  29  ;  Stone  i;.  Montgomery,  85  Mias.  88. 
But,  generally,  he  is  required  to  join  in  the  granting  clause.  It  is  not  sufficient  that  an 
attorney  in  fact,  having  a  general  power  from  the  husband  to  convey  his  lands,  joiLs  in 
the  wife's  deed.    Toulmin  v.  Heidelberg,  32  Miss.  268. 
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give  notice  to  the  contrary,  unless  she  had  eloped,  (a)  and  this  is 
the  only  instance  where  she  can  bind  him  by  her  contracts,  except 
when  she  acts  as  his  agent,  (b)  If  she  had  contracted  debts  before 
marriage  he  becomes  liable  for  them,  whether  he  obtained  property 
by  her  or  not ;  but  this  liability  can  be  enforced  only  during  the  cot- 
erture ;  for  the  death  of  the  wife  discharges  the  husband  ;  and  the 
death  of  the  husband  discharges  his  property.  ((?)  Finally,  the  hus- 
band is  liable  for  any  civil  injuries,  technically  called  tartSj  com- 
mitted by  the  wife  during  coverture,  (d!)  but  not  for  her  crimes. 

§  104.  Righu  and  LUbUltieft  of  the  Wife.  The  condition  of  the 
wife  may  be  inferred  from  what  has  already  been  said.  She  is 
almost  entirely  at  the  mercy  of  her  husband ;  she  can  exercise  no 
control  over  his  property  or  her  own.  As  a  general  rule,  she  can 
make  no  contracts  binding  herself  or  him.  (e)    With  the  excep- 

(a)  Shaw  v,  Thompson,  16  Pick.  198 ;  Sykes  v.  Halstoad,  1  Sandf.  48S  ;  Read  «. 
Leganl,  i  Eng.  Law  &  Eq.  523  ;  Howard  v.  Whetstone,  10  Ohio,  865  ;  Oumminf^  v. 
Aldrich,  9  Foster,  63  ;  Blowers  v,  Startevant,  4  Denio,  46  ;  Cooper  v,  Lloyd,  6  C.  B. 
(n.  8.)  519 ;  Cunningham  v,  Reardon,  98  Mass.  538  ;  Reynolds  v.  Sweetzer,  15  Gray, 
78 ;  Uullz  V.  Gibbs,  66  Penn.  State,  360.  It  is  not  necessary  that  the  party  furnishing 
them  should  make  any  inquiries  at  the  time.  Eames  o.  Sweetzer,  101  Mass.  78. 
The  burden  of  proof  is  on  the  plaintitf  to  show  the  facts  necessary  to  chaige  the 
husband.  Keller  v.  Phillips,  39  K.  Y.  351 ;  Woodward  v.  Barnes,  43  Vt  380.  He  is 
liable  for  necessaries  when  she  lives  separate  from  him  with  his  consent.  Corley  v. 
Green,  12  Allen,  104.  Even  though  he  makes  her  an  allowance,  if  that  be  too  small 
for  his  condition  in  life.  Baker  v.  Sampson,  14  C.  B.  (k.  s.)  383.  But  he  is  not  liahls 
when  she  deserts  him  without  good  cause.  Brown  v.  Mudgett,  40  Vt.  68  ;  Munroa 
Co.  V.  Budlong,  51  Barb.  493  ;  Sturdevant  v.  Starin,  19  Wis.  268.  Even  though  she  be 
guilty  of  adultery,  he  will  be  liable  for  necessaries  if  he  has  been  guilty  of  the  same 
thing.  Needham  v,  Bremner,  L.  R.  1  C.  P.  582.  If  the  husband  introduces  a  woman 
of  profligate  habits  into  his  house,  a^d  permits  her  to  remain  there  as  an  inmate, 
thereby  rendering  it  unfit  for  a  modest  and  chaste  woman  to  live  in  it,  his  wife  will 
bo  justified  in  withdrawing  from  his  protection,  and  he  will  be  bound  to  provide  her 
with  necessaries.     Descelles  v.  Kadmus,  8  Clarke  (Iowa),  51. 

(b)  Reneaux  v.  Teakle,  20  Eng.  Law  &  Eq.  845,  and  notes.  Tebbetts  v.  Hapgood, 
34  N.  H.  420 :  Gilman  v.  Andrews,  28  Vt.  241  ;  Gill  v.  Read,  5  R.  I.  343  ;  Ruse  v. 
Chilton,  26  Missouri,  598  ;  Johnstone  v,  Sumner,  3  Hurl.  &  Nor.  261  ;  Mayhew  v. 
Thayer,  8  Gray.  172  ;  Hall  v.  Weir,  1  Allen,  261  ;  Rca  v.  Durklee,  25  111.  503  ;  Keller 
V.  Phillips,  40  Barb.  390 ;  Cromwell  v.  Benjamin,  41  Barb.  558.  In  England,  it  has 
been  held,  tliat,  although  liable  for  necessaries  fiimished  to  the  wife,  the  husband  is 
not  liable  for  money  loaned  to  the  wife,  although  used  by  her  in  the  purchase  of  neces- 
saries. Knox  V.  Bushell,  3  C.  B.  ( N.  s. )  343.  In  Massachusetts,  however,  a  man  was 
allowed  to  recover  for  money  paid  to  a  doctor  for  necessary  medical  attendance  upon 
the  wife.     Mayhew  v.  Thayer,  tupra. 

(e)  2  Kent,  Com.  143,  144  ;  Cole  v.  Shurtleff,  41  Vt.  311.  This  rule  has  been 
changed  by  statute  in  some  of  the  States.  In  Mississippi  it  is  done  away  with. 
Dunbar  v.  Meyer,  43  Miss.  679  ;  Cannon  v.  Grantham,  45  Miss.  88.  Done  awar  with 
also  in  Ohio.  R.  S.  §  3110,  as  amended,  81  Laws,  209.  Except  to  the  extent  of  prop- 
erty acquired  from  her.  In  Geoi^a  it  is  limited  to  the  property  received  by  him  from 
her  by  the  act  of  1856.  The  married  women's  act  of  1861  of  111.  does  not  affect  it. 
Connor  v.  Berry,  46  111.  370. 

{d)  2  Kent,  Com.  149  ;  Fowler  v,  Chichester,  26  Ohio  State,  9 ;  Holtz  v.  Dick,  42 
Ohio  State,  23.  Now  altered  by  statute.  R.  S.  §  3110;  81  Laws,  209.  The  New 
York  act  exempts  the  husband  from  liability  for  torts  committed  by  her  in  the  manage- 
ment of  her  separate  property,  but  no  further.  Rowe  v.  Smith,  45  N.  Y.  230  ;  Baum 
V.  Mullen,  47  N.  Y.  577. 

(e)  Although  it  is  the  general  rule  of  the  common  law,  that  a  married  woman  can- 
not contract  or  sue  alone,  there  are  exceptions  to  the  rule,  as  where  there  is  a  separa- 
tion induced  by  his  cnielty,  and  they  are  living  in  different  countries.  Wagg  v. 
OibbonR,  5  Ohio  State,  580.  See  Benadum  v.  Pratt,  1  id.  403 ;  Smith  v.  Silence,  4 
Iowa,  321.     But  where  the  ground  is  desertion,  it  must  be  such  a  desertion  as  amounts 
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tion  JQst  stated  her  contracts  are  not  merely  voidable^  but  abso- 
lutely void.  Nor  can  she  make  herself  liable  for  his  contracts, 
torts,  or  crimes.  Her  only  separate  liability  is  for  her  own  crimes  ; 
her  only  joint  liability  is  for  her  own  torU^  committed  without  his 
participation ;  and  for  contracts,  in  which  the  law  authorizes  her 
to  unite  with  him.  She  has  no  power  over  his  person,  and  her 
only  claim  upon  his  property  is  for  bare  support.  In  no  instance 
can  she  sue  or  be  sued  alone  in  a  civil  action ;  and  there  are  but 
few  cases  in  which  she  can  be  joined  in  a  suit  witli  him.  (a)  In 
Ohio,  but  hardly  anywhere  else,  she  is  allowed  to  make  a  wUly  if 
haply  she  has  anything  to  dispose  of.  On  the  ground  of  an 
indissoluble  union  of  interests,  and  in  order  to  prevent  connubial 
harmony  and  confidence  from  ever  being  disturbed,  it  is  a  general 
rule  of  law,  that  neither  the  husband  nor  wife  can,  in  any  case, 
civil  or  criminal,  be  a  witness  for  or  against  the  other  ;  an  exclu- 
sion which  belongs  to  no  other  of  the  domestic  relations.  This 
rule  sometimes  produces  hardship,  but  on  the  whole  is  supposed 
to  bo  salutary.  There  are  but  two  exceptions,  which  grow  out  of 
the  necessity  of  the  case.  The  one  is  where  the  wife  has  acted  as 
the  agent  of  her  husband  in  business  matters ;  the  other,  where 
she  has  received  personal  violence  from  him.  In  these  cases, 
and  these  only,  if  there  be  no  other  witness,  she  is  permitted  to 
testify.  Nor  does  the  general  exclusion  continue  only  during 
coverture ;  it  lasts  for  ever,  with  respect  to  all  matters  which 
transpired  during  coverture;  in  order  that  there  may  be  every 
motive  for  the  most  unlimited  mutual  confidence,  (by 

to  A  renunciation  of  marital  rights  on  the  part  of  the  husband.  A^r  v.  Waiten,  47 
Maine,  217.  See  B.  S.  §  311 1»  enipowerini;:  a  married  woman  to  sae  m  cases  of  deter- 
tion,  neglect,  or  inability  of  the  hnsoand.  Thongh  a  married  woman's  note  is  not  binding 
npon  her  at  law,  yet  she  may  mortgage  her  separate  property  to  secure  such  a  note,  or  a 
debt  of  her  husband,  and  such  mortgage  will  oe  binaing.  See  note  at  end  of  this  chap- 
ter. Bartlett  r.  Bartlett,  4  Allen,  440  ;  Brooking  «.  White,  49  Maine,  479 ;  State  v. 
Montgomery,  35  Miss.  83  ;  Shelby  v.  Bartis,  18  Texas,  644.  But  in  Kentucky,  she 
can  encumber  her  property  ouly  by  an  order  of  court.  PeU  v.  Cole,  2  Met  { Ky. )  252. 
Where  an  executory  contract  has  been  fully  performed  on  the  part  of  a  married  woman, 
it  has  been  held  that  she  can  sustain  an  action  upon  it.  Ham  v.  Bootly,  20  N.  H.  411. 
,And  in  equity  generally,  a  married  woman's  contracts  will  be  sustained  and  made  bind- 
'ing  u|K)n  her  separate  estate,  where  made  with  the  intention  that  they  should  bind 
such  estate,  and  for  its  benefit,  in  order  to  prevent  manifest  injustice.  Glass  v.  War- 
wick, 40  Penn.  State,  140  ;  Pentz  v.  Sinionson,  2  Beasley,  232  ;  Koontz  v.  Kalb,  1^  Mo. 
549  ;  Knox  v,  Jordan,  5  Jones,  Eq.  175  ;  Parker  v.  Kane,  4  AUen,  880  ;  Gajrdner  v. 
Gai-dner,  7  Paige's  Ch.  12  ;  Ballin  v.  Dillage,  87  N.  Y.  35. 

(a)  By  the  last  amendment  of  R.  S.  of  Ohio,  §  4996,  *'  a  married  woman  shall  sue 
and  be  sued  as  if  she  were  unmanied,  and  her  husband  shall  be  joined  with  her  only 
when  the  cause  of  action  is  in  favor  of  or  against  both  her  and  her  husband." 

{b)  Cook  t;.  Grange,  18  Ohio,  526.  But  a  widow  is  a  competent  witness  acainst 
her  husband's  administrator,  where  her  testimony  is  not  a  violation  of  his  conhuence, 
or  a  disclosure  of  his  conversations  or  admissions,  or  prejudicial  to  his  interests. 
Stober  v,  McCarter,  4  Ohio  State,  613.  R.  8.  of  Ohio,  §  5241,  among  persons  incom- 
petent to  testify  classes  *'  husband  or  wife  concerning  any  communication  made  by  one 
to  the  other  or  any  act  done  by  either  in  the  presence  of  the  other  during  coverture, 
unless  the  communication  was  made  or  act  done  in  the  known  presence  or  nearing  of  a 
third  person,  competent  to  be  a  witness  ;  and  the  rule  shall  be  the  same  if  the  marital 
relation  has  ceased  to  exist."  -^The  presence  of  such  thii-d  person  is  provable  by  the  hus- 
iMUid  or  wife.  •  McCague  v.  Miller,  36  Ohio  State,  595.    Such  presence  is  a  question  for 
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§  106.  DlToroe.  (a)  It  has  always  been  deemed  the  policy  of 
tiie  law,  to  hold  marriage  as  nearly  indissoluble  as  the  nature  of 
the  case  will  admit ;  and  therefore,  unlike  other  contracts,  marriage 
cannot  be  cancelled  or  dissolved  by  the  consent  of  the  parties. 
They  may  indeed  agree  to  live  separately,  but  the  law  still  regards 
them  as  husband  and  wife.  They  can  only  cease  to  be  such  by 
divorce  or  by  death  ;  and  it  is  generally  agreed  that  divorces  ought 
not  to  be  granted  but  upon  very  urgent  and  pressing  reasons.  But 
on  this  subject  there  is  great  diversity  of  legislation  in  the  differ- 
ent States ;  and,  as  a  general  remark,  the  English  are  much  more 
strict  in  their  requisitions  than  we  are.  In  Ohio,  the  liberal  doctrine 
has  been  carried  so  far,  that  a  proposition  was  once  discussed  in  the 
legislature,  submitting  all  questions  of  divorce  to  the  discretion  of 
a  jury ;  but,  fortunately,  we  have  stopped  a  little  short  of  this.  In 
Ohio,  the  cognizance  of  divorce  and  alimony  is  given  to  the  su- 
preme court  and  court  of  common  pleas,  sitting  ajs  a  court  of 
chancery.  Practically,  this  seems  not  to  be  imderstood  as  excluding 
the  legislature,  which  has  often  undertaken  to  grant  divorces, 
though  this  would  seem  to  be  unconstitutional,  as  an  assumption 
of  judicial  power.  (V)  The  causes  of  divorce,  as  defined  by  statute, 
are  as  follows :  1.  Either  party  having  a  former  husband  or 
wife  living.  2.  Wilful  absence  of  either  party  for  three  years. 
8.  Adultery  of  either  party.  4.  Impotence.  5.  Extreme  cruelty. 
6.  Fraudulent  contract.  7.  Gross  neglect  of  duty.  8.  Habitual 
drunkenness  for  three  years.  9.  Imprisonment  in  the  penitentiary. 
10.  Divorce  in  another  State,  leaving  the  applicant  here  bound  by 
the  marriage  contract,  when  the  other  party  has  been  discharged. 
These  are  the  only  causes  expressly  specified  in  the  act  relating  to 
divorce  ;  but  there  are  probably  two  other  causes ;  namely,  being 
nearer  of  kin  than  first  cousins,  and  being  under  the  marriageable 
age.  These  causes  render  the  parties  incompetent  to  marry  ;  and 
the  only  doubt  is,  whether  void  marriages  can  be  the  subject  of 

the  court,  and  not  for  the  jury.  Westerman  r.  Westerman,  25  Ohio  State,  500.  Neither 
under  the  civil  code  nor  the  code  of  criminal  procedure  are  the  husband  or  wife  compe- 
tent witnesses  for  or  against  each  other  in  criminal  prosecutions.  Steen  v.  The  State, 
20  Ohio  State,  333  ;  Schultz  v.  State,  32  Ohio  State,  276.  But  the  common-law  ex- 
ception arising  from  necessity  allowing  one  to  testify  against  the  other  where  one  is  on 
trial  for  a  personal  offence  committed  against  the  other  prevails  in  Ohio.  Whij)p  «. 
State,  34  Ohio  State,  87.  \  Under  the  last  amendment,  she  is  (competent  to  testify  for 
herself  in  an  action  against  a  third  person  regarding  her  separate.  pro))erty,  except  as  to 
communications  or  acts  between  herself  or  her  husband  made  during  coverture.  Rob- 
inson V.  Chadwick,  22  Ohio  State,  527.  R.  S.,  §  4997,  provides  that  '*  when  a  husband 
and  wife  are  sued  togi^ther,  the  wife  may  defend  for  her  own  right ;  and  if  the  husband 
neglect  to  defend,  she  may  also  dnfend  for  his  right."  \  This  section  does  not  apply  to 
actions  in  which  the  trial  and  judgment  must  be  joint,  as  where  both  are  sued  for  an 
assault  and  battery  by  her  she  cannot  attack  his  confession  of  judgment  or  compromise. 
Coolidge  V,  Parris.  8  Ohio  State,  594.  \ 

{a)  See  the  27th  lecture  of  Kent's  Com.  ;  Page  on  Divorce  ;  Bishop  on  Marriage 
and  Divorce.  The  English  decisions,  and  also  the  English  statutes  on  Divorce,  passe<l 
in  1857,  are  digested  in  the  recent  work  of  Pritchard,  entitled  "A  Haiid-bc^ik  on 
the  Law  of  Marriage  and  Divorce." 

{h)  Bingham  v.  Miller,  17  Ohio,  445.  In  the  constitution  of  1852,  the  legislature 
is  expressly  forbidden  to  grant  divorces  or  exercise  any  judicial  power,  not  expressly 
conferred  upon  them. 
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divorce ;  but  as  the  statute  has  expressly  provided  for  one  such 
case,  where  there  is  a  former  husband  or  wife  living,  I  see  no 
reason  why  these  should  not  be  placed  on  the  same  footing.  Of 
the  above-named  causes  of  divorce,  the  only  three  which  are  vague 
and  liable  to  doubt  are,  extreme  cruelty,  fraud  in  the  contract,  and 
neglect  of  duty.  With  respect  to  extreme  cruelty,  it  is  held  that 
there  must  be  personal  violence  to  constitute  it ;  mere  austerity  of 
temper,  rudeness  of  language,  or  grossness  of  behavior,  will  not  be 
sufficient.  With  respect  to  fraud,  it  is  held  that  where  a  female,  at 
the  time  of  marriage,  is  pregnant  by  another  man  and  conceals  the 
fact,  it  is  a  case  of  fraud.  With  respect  to  neglect  of  duty,  it 
must  be  so  flagrant  as  to  shock  almost  any  conscience,  or  it  will 
not  be  held  sufficient.  And  generally,  whatever  be  the  cause,  if  it 
has  been  forgiven,  and  the  parties  have  been  reconciled  and  live 
togotlier,  a  divorce  will  not  be  decreed.  Nor  will  it  in  any  case  be 
decreed  where  the  applicant  is  living  in  a  state  of  adultery,  (a)    Up 

(a)  Mattox  v,  Mattox,  2  Ohio,  233  ;  Wright's  Rep.  212,  284,  663,  630,  768.  It  is 
hold  in  Massachasetts  that  personal  violence  is  necessary  to  constitute  extreme  cmelty. 
Fonl  V.  Ford,  104  Mass.  198  :  and  see  Hoshall  v.  Hoshall,  51  Md.  72.  But  it  is  gen- 
rmlly  held  otherwise.  Sackrider  v.  Sackrider,  60  Iowa,  397.  The  ruling  of  Loid 
Btowoll  in  Evans  v.  Evans,  1  Hagg.  Const.  35  :  **  Proof  must  he  given  of  a  reasonable 
apprehension  of  hodily  hurt.  I  say  an  apprehension,  because  assuredly  the  court  is 
not  to  wait  till  the  hurt  is  actually  done,"  is  frequently  cited  in  later  English  cases  as 
the  guiding  rule.  And  **  bodily  hurt"  is  not  restricted  to  acts  of  personal  violence, 
but  Includes  also  injury  to  health.  The  matter  is  fully  considered  in  Kelly  v.  Kelly, 
li.  R.  2  Prob.  and  t)iv.  Ca.  31  and  59,  where  the  earlier  cases  are  cited,  p.  61.  See 
aImo  English  v.  English,  27  N.  J.  Eq.  579  ;  Bnckman  r.  Ruckman,  58  How.  Pr.  278 ; 
I«iithaui  V.  I^thauN  30  Gratt.  307  ;  Friend  v.  Friend,  58  Mich.  543  p  Beyer  v.  Beyer,  50 
Wis.  254.  Recent  English  cases  have  held  that  it  is  cruelty  for  a  huslmnd  knowingly  to 
Infrot  his  wife  with  venereal  disease.  Divorce  was  granted  on  that  ground  in  Brown  v. 
Brown,  B.  L.  R.  1  Prob.  Div.  46;  and  in  the  United  States,  Cook  r.  Cook,  32  N.  J. 
Kti.  475.  Falsely  and  maliciously,  and  without  probable  cause,  charging  the  wife  with 
inUdelitv,  is  such  crueltv  as  constitutes  ground  for  divorce.  Kennedy  v,  Kennedy,  60 
flow.  rf.  151  ;  Graft  v.  'Gran,  76  Ind.  136  ;  Smith  v.  Smith,  8  Or.  100  ;  Bahn  v.  Bahn, 
ll'J  Tex.  518  ;  Avery  v.  Avery,  33  Kan.  1.  Husband  may  obtain  divorce  on  the  ground 
of  the  cruelty  of  his  wife,  both  in  England  (White  v.  White,  1  Swab.  &  T.  591)  and 
ill  the  United  States  (Beebe  v.  Becbe,  10  Iowa,  133  ;  Kelly  v,  Kelly,  18  Nev.  49). 

Fraudulent  misrepresentations,  as  to  wealth,  social  position,  or  character,  do  not 
(HtUHtitute  such  fraud  in  the  contract  as  to  be  ground  for  divorce.  The  fraud  must  be, 
not  false  I'epresentations  anterior  to  the  marriage,  but  fraud  or  duress  in  the  actual  con- 
tiiuMing  of  the  marriage,  and  the  applicant  for  divorce  must  himself  be  free  from  guilt 
Mhd  laches.  Leavitt  v.  I^eavitt,  13  Mich.  452.  The  wife  being  pregnant  by  a  third 
IKtmon  at  the  time  of  the  marriage,  and  artfully  concealing  the  fact  from  her  husband, 
ttiMistitutos  such  fraud.  Reynolds  v.  Reynolds,  3  Allen,  605  ;  Baker  v.  Baker,  13  Cal. 
|I7.  But  if  the  husband  had  sexual  intercourse  with  his  wife  before  marriage,  and  the 
l^ot  concealed  was  that  her  pregnancy  was  not  by  him  but  by  another  person,  he  can- 
not have  divorce.  Foss  v.  Foss,  12  Allen,  26  ;  Crehore  v.  Crehore,  97  Mass.  330  ;  Car- 
Hm  p,  ('arris,  25  N.  J.  Eq.  516  ;  Hoffman  v.  Hoffman,  30  Pa.  State,  417  ;  States  v. 
Mtatea,  37  N.  J.  En,  195.  Even  if  such  other  person  were  a  negro,  and,  in  consequence, 
H  mulatto  child  snould  be  bom  after  the  marriage.  Scroggins  v.  Scroggins,  8  Dev. 
Iiiiw,  535.  But  if  the  child  were  bom  before  the  marriage,  and  the  huslmnd  were  de- 
r«ilved  without  his  laches  into  the  belief  that  it  was  his  child,  he  would  be  entitled  to 
iUvorco.  Barden  v.  Barden,  3  Dev.  Law,  548.  But  see  Farr  v.  Farr,  2  McArthur,  35. 
Th«»ugh  a  marriage  procured  by  fraud  or  duress  mny,  in  Kentucky,  be  declared  null  ab 
initio^  it  is  only  voiaable  at  the  instance  of  the  injui-ed  party,  not  void  ipso  fado  ab  initio. 
T\»mp]HTt's  Ex'rs  v.  Tomppert,  13  Bush,  326.  Divorces  are  very  rarely  granted  on  the 
gvound  of  gross  neglect  of  duty.  It  seldom  ha])peus  that  there  is  a  neglect  of  duty 
autllcient  to  warrant  a  divorce  which  does  not  amount  on  the  one  hand  to  wilful  alisence 
gt  desertion,  or,  on  the  other  hand,  to  extreme  cruelty.    See  Smith  v.  Smith,  22  Kan. 
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to  1838,  the  court  had  a  discretion  to  grant  a  pai*tial  divorce,  a 
Tnensa  et  thoroj  or  a  total  divorce,  a  vinculo  matrimonii;  but  since 
that  time,  partial  divorces  have  been  done  away ;  and  the  courts 
either  dissolve  the  contract  altogether,  or  not  at  all.  But  a  wife 
may  still  file  her  petition  for  alimony^  (a)  without  praying  for  a 
divorce.  Doubts  have  sometimes  been  intimated  whether  divorce 
laws  do  not  impair  the  obligation  of  contracts,  within  the  meaning 
of  the  constitutional  prohibition ;  but  the  better  opinion  is,  that 
they  do  not ;  because  they  only  liberate  one  party  from  a  contract, 
when  it  has  been  broken  by  the  other.  (6)  A  much  more  ques- 
tionable point  is,  whether  divorces  are  not  made  too  frequent  in 
Ohio  for  the  good  of  society,  (js)  It  is  indeed  difficult  to  fix  upon 
the  exact  medium  in  such  cases.  On  the  one  hand,  to  hold  the 
marriage  contract  dissoluble  for  slight  causes,  must  operate  as  an 
encouragement  to  matrimonial  strife  and  contention  ;  and  on  the 
other,  not  to  hold  it  dissoluble  for  any  cause,  would  often  occasion 
intolerable  suffering.  Perhaps  the  true  medium  would  be  some- 
where between  the  severity  of  the  English  law  and  the  liberality  of 
our  own.  (d)  With  respect  to  foreign  divorces^  a  great  diversity 
of  opinion  exists  in  the  different  States ;  (e)  but  as  our  statute 

699.  •{  As  to  the  degree  of  connivance  of  one  spouse  with  the  adultery  or  seduction  of 
the  other  which  will  deprive  the  former  of  a  right  to  divorce  for  such  offence,  see 
Bobbins  v.  Kobbins,  1 40  Mass.  528.  A  corrupt  intent  or  wish  or  procurement  that  the 
offence  shaU  be  committed  is  necessary  ;  a  mere  desire  to  obtain  evidence  of  it  is  not 
sufficient.  \ 

(a)  A  gross  sum  may  be  aUowed  as  alimony,  payable  in  one  sum  or  by  instalments, 
in  the  discretion  of  the  court ;  and  the  decree  may  be  enforced  by  execution  for  each 
instalment  Piatt  v.  Piatt,  9  Ohio,  87  ;  Sheafev.  Sheafe,  86  N.  H.  155.  In  determin- 
ing  the  amount,  the  court  will  take  into  consideration  the  circumstances'  of  the  par- 
ties, their  social  position,  the  wants  of  the  person  requiring  it,  and  the  pecuniary 
resources  of  the  party  who  is  to  pay  it.  Foote  v.  Foote,  22  IlT.  425.  \  And  the  court 
rendering  the  decree  niav  at  any  time  modify  it  in  view  of  circumstances  arising  since 
the  decree.  Olnoy  v.  Watts,  43  Ohio  State,  499.  Thus  it  may  reduce  the  amount  on 
the  woman's  marrying  again.  King  v.  King,  83  Ohio  State,  870,  872.  \  As  to  alimony 
pendente  lite  and  allowance  for  counsel  fees,  see  the  very  singular  case  of  D'Arusmont 
V.  D'Arusmont,  8  Western  Law  Jour.  548.  A  wife,  who  by  gross  abuse  of  her  hus- 
band has  been  driven  beyond  the  pale  of  his  protection,  and  a  separation  de  facto 
exists,  she  living  and  maintaining  herself  as  a  single  woman,  and  having  had  specific 
property  decreed  her  as  alimony,  may  maintain  an  action  at  law  in  regard  to  such 

Sroperty,  without  the  joinder  of  her  husband,  although  no  divorce  has  been  decreed, 
lenadum  v.  Pratt,  1  Ohio  State,  408.  See  on  the  subject  of  alimony.  Bishop  on 
Marriage  and  Divorce,  ch.  27,  arid  the  act  of  April  15,  1857.  After  an  ez  parte 
divorce  obtained  by  the  husband  in  another  State,  the  wife  may  petition  for  alimony 
here,  and  the  court  may  take  into  consideration  in  awarding  it  property  acquired  since 
the  date  of  the  decree  of  divorce.  Cox  v.  Cox,  20  Ohio  State,  439.  But  see  Cheever 
V.  Wilson,  9  Wall  108,  128,  where  the  supreme  court  of  the  United  States  held  that  a 
decree  in  a  divorce  suit  affecting  real  estate  situated  outside  of  the  jurisdiction  of  the 
court,  though  it  could  not  have  extra-territorial  operation,  bound  the  parties  person- 
ally, and  could  be  enforced  in  the  ailwi  rei  by  proper  proceedines  conducted  there  for 
that  purpose.  In  this  case,  however,  the  defendant  had  appeared,  so  that  the  court  had 
jurisaiction  of  his  person.  Real  estate  of  the  husband  may  ne  decreed  to  the  wife  in  fee, 
as  alimony  under  the  Ohio  statute.  Broad  well  v.  BroadweU,  21  Ohio  State,  657  ;  Gal- 
lagher V.  Fleurv,  86  Ohio  State,  590. 

(6)  Cabell  v.  Cabell,  1  Met  (Ky.)  819 ;  Adams  v.  Palmer,  51  Maine,  480. 

!e)  See  1  Western  Law  Jour.  1 70. 
(f)  The  English  law  of  divorce  has  been  greatly  liberalized  by  recent  acts  of  par- 
liament.    See  acts  20  and  21  Victoria,  cap.  85,   28th  August,   1857,  and  the  acta 
amending  the  same  passed  2d  August,  1 858. 

{e)  The  great  number  of  States  in  the  Union,  all  foreign  to  each  other  as  to  their 


268  HUaBAHP  AKD  WIFB. 

expressly  authorizes  divorces  to  be  granted,  when  the  marriage 
took  place,  or  the  cause  of  divorce  occurred  out  of  the  State,  we 
are  bound  to  recognize  the  full  validity  of  foreign  divorces. 

jarifidiction  and  judgmenta,  and  the  diversity  in  their  laws  as  to  divorce,  make  the 
question  as  to  the  validity  of  foreign  divorces  a  matter  of  great  importance.  The 
constitution  of  the  United  States  provides  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  judicial  proceedings  in  ejerj  other  State.  But  a  decision  pronounced 
by  a  court  not  having  jurisdiction  of  the  sulgect-matter  and  the  parties,  is  not  a  judg- 
ment in  the  purview  of  that  provision,  A  court  to  which  is  produced  the  certifi^ 
record  of  a  court  of  another  State,  is  not  bound  by  a  recital,  or  by  a  finding  of  juris- 
diction in  such  record,  but  can  inquire  for  itselfinto  the  fact  of  jurisdiction.  Christ^ 
mas  V.  Russell,  5  Wall.  290 ;  Thompson  v.  Whitman,  18  Wall.  457  ;  Knowles  %.  Gas 
Light  Co.,  19  Wall.  68  ;  Pennoyer  v,  NefT,  95  U.  S.  714. 

^  A  decree  of  'divorce  is  not  the  rescission  of  a  contract,  but  the  dissolution  of  a  rela- 
tion, the  change  of  the  aUUus  of  the  parties  from  married  to  sinele.  The  marriage  is 
the  fact  which  creates  the  relation.  The  offence  is  the  fact  whicn  authorizes  the  court 
having  jurisdiction,  to  act.  But  the  thing  acted  upon  and  which  is  determined  by  the 
decree,  is,  the  status  of  the  parties.  Every  State  has  authority  to  determine  the  sl<Uu$ 
of  parties  domiciled  therein.  Strader  v,  Graham,  -10  How.  82  ;  see  p.  86.  €k;waU  •. 
Sewall,  122  Mass.  156.  Hence  the  State  having  jurisdiction  to  decree  divorce,  ia^ 
not  the  State  where  the  marriage  was  solemnized,  nor  the  State  where  the  offence  waa 
committed,  but  the  State  where  the  parties  are  domiciled  ;  and,  after  much  diversitv  in 
the  earlier  decisions,  this  is  now  the  accepted  rule.  The  same  rule  is  recognized  in 
England.  Harvey  v,  Farnie,  L.  K.  6  Prob.  Div.  35 ;  Firebrace  v.  Firebrace,  L.  R.  4 
Prob.  Div.  63  ;  and  see  Niboyet  v.  Niboyet,  L.  R.  4  Prob.  Div.  1.  Stetutes  prescrib- 
ing the  length  of  residence  necessary  to  entitle  a  ]Mirty  to  sue  for  divorce  do  not  estab- 
lish the  i-ule  that  domicile  is  necessary,  but  only  regulate  its  exercise.  Hence  a  statute, 
or  a  provision  in  a  constitution,  authorizing  a  non-resident  to  maintain  a  suit  for 
divonre  against  a  i^erson  temporarily  in  such  State,  but  not  domiciled  therein,  is  held 
not  valid  beyoud  the  limits  of  the  State.  Hood  v.  SUte,  56  Ind.  263  ;  Van  Fossen  v. 
State,  37  Ohio  State,  317.  A  divorce  ^nted  by  a  court  of  the  State  wherein  both 
parties  are  domiciled,  the  proceedings  being  in  accordance  with  the  law  of  such  State, 
IS  accepted  as  valid  everywhere.  A  divorce  ordered  by  a  court  of  a  State  in  which 
neither  jiarty  is  domiciled,  is  a  nullity  outside  the  limits  of  that  State,  and  a  anbae- 
quent  marriage  by  either  party  is  bigamy  ;  and  this  is  not  affected  by  the  fact  that  the- 
marriage  may  have  been  solemnized,  or  the  offence  committed,  or  the  parties  or  one  of 
them  should  be  temporarily  in  such  State.  Sewall  v.  Sewall,  122  Mass.  156;  Hoff- 
man V,  Hoffman,  46  ^.  Y.  30  ;  Strait  v.  Strait,  3  Mac  Arthur  (Dist  Col.),  415  ;  Van 
Fossen  v.  State,  37  Ohio  State,  317 ;  Hood  v.  State,  56  hid.  268  ;  People  v.  Dowell, 
25  Mich.  247  ;  State  v.  Arrington,  25  Minn.  29  ;  Litowich  v.  Litowich,  19  Kan.  451 ; 
and  in  England,  Briggs  v.  Bnggs,  L.  R.  5  Prob.  Div.  163. 

Since  the  decision  by  the  supreme  court  of  the  United  States,  of  Cheever  v.  Wilson, 
9  Wall.  108,  it  has  b^n  settled  law  that,  for  the  purpose  of  divorce,  a  wife  may  have 
s  different  domicile  from  that  of  her  husband.  The  same  appears  to  be  held  in  Santo 
Teodoro  v.  Santo  Teodoro,  L.  R.  5  Prob.  Div.  79  ;  and  compare  this  with  pp.  67,  68, 
in  Firebrace  v.  Firebrace,  L.  R.  5  Prob.  Div.;  and  p.  14  in  Niboyet  v.  Niboyet,  L.  JEL 
4  Prob.  Div.  1  ;  also  Deck  v.  Deck,  2  Sw.  &  Tr.  90.  But  no  English  court  has  gone 
farther  than  to  say,  an  English  wife  may,  under  some  circumstances,  retain  her  Eng- 
lish domicile  ;  while  in  the  United  States  a  wife  may  acquire  a  new  domicile.  W^hen 
husband  and  wife  are  domiciled  in  different  States,  each  State  has  jurisdiction  of  the 
atcUits  of  the  party  domiciled  in  it^  and  can  grant  a  divorce  valid  there.  Can  it,  how- 
ever, determine  the  status  of  the  party  domiciled  in  the  other  State  ?  Yet  one  party 
cannot  be  made  effectively  single,  wliile  the  other  remains  married  to  him.  The  su- 
preme court  of  Rhode  Island  in  Ditson  v.  Ditson,  4  R.  I.  87,  cogently  presented  the 
view  that  a  proceeding  in  divorce,  being  the  determination  of  the  status  of  the  citizen, 
ia  in  the  nature  of  a  proceeding  in  rem  ;  that  a  judgment  rendered  at  the  suit  of  a  do- 
miciled person  is  binding  on  every  person,  and  is  therefore  an  effective  divorce  as  to 
both  parties,  and,  as  such,  is  valid  everywhere.  This  view  has  been  growing  into 
acceptance,  though  it  is  not  universally  followed.  States  assuming  to  grant  such  divorces 
cannot  easily  deny  the  same  power  to  other  States.  It  is  now  agreed  that  where,  in 
such  suit,  the  non-resident  defendant  is  personally  served,  or  enters  an  appearance, 
the  court  has  jurisdiction  of  the  parties,  and  the.  cause  and  \\a  judgment  is  valid 
everywhere.  In  Massachusetts  and  Vew  York  it  has  been  held  that  though  a  married 
woman  is  a  non-resident  of  the  State  where  her  husband  is  domiciled,  so  that  in  a  proper 
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The  mode  of  proceeding  properly  belongs  to  the  sixth  part  of 
these  lectures,  and  will  be  there  described.  In  the  mean  time,  I 
may  here  remark,  that  the  application  for  divorce  is,  in  most  re- 
spects, a  chancery  proceedings  But  to  avoid  the  possibility  of 
collusion  between  the  parties  to  procure  a  divorce,  their  confes- 
sions can  be  received  in  evidence  only  when  there  is  no  reason  to 
suspect  connivance,  fraud,  or  other  improper  means  or  motives,  (a) 
And  as  the  inclination  of  wise  judges  is  against  granting  divorces 
where  they  can  be  refused,  the  case  must  be  fully  made  out,  in 
order  to  succeed.  Should  it  appear  necessary,  during  the  pen- 
dency of  proceedings,  to  provide  for  the  support  of  the  wife,  the 
court  will  make  an  order  for  that  purpose,  and  the  allowance  will 
be  made  large  enough  to  enable  her  to  carry  on  the  suit ;  (b) 
and  in  the  final  decree,  permanent  provision  is  made  for  the 
wife,  if  she  deserve  it;  and  for  the  custody  of  the  children,  if 
there  be  any.  (<?> 

action  she  can  be  brought  in  by  publication  as  a  non-resident,  yet  her  husband's  domi- 
cile remains  her  domicile,  unless  she  has  cause  for  divorce  against  him  ;  that  i|i  such 
case,  the  State  where  the  husband  resides  is  the  domicile  of  both,  and  a  decree  of  di- 
vorce pronounced  therein  at  his  suit  is  valid  everywhere,  though  the  wife  does  not  ap- 
pear, and  is  served  only  by  publication  or  other  substituted  mode.  Hood  v.  Hood,  11 
Allen,  196  ;  Hunt  v.  Hunt,  72  N.  Y.  217.  In  several  States  it  has  been  expressly  held 
that  where  the  parties  haf  e  different  domiciles,  a  divorce  granted  in  either  State  at  the 
anit  of  the  ])arty  domiciled  therein,  though  the  non-resident  party  does  not  appear,  and 
ia  served  only  by  publication,  is  valid  everywhere.  Harding  v,  Alden,  9  Qreenleaf, 
140  ;  Ditson  v.  Ditson,  4  R.  I.  87  ;  Gamer  v.  Garner,  56  Md.  127  ;  Thompson  v.  State, 
28  Ala.  12  ;  Cooper  v.  Cooper,  7  Ohio  R.  2  pt  238  ;  Cox  v.  Cox,  19  Ohio  State,  602  ; 
Shafer  r.  Bushnell,  24  Wis.  372.  The  inclination  in  New  Jersey  seems  the  same  way. 
Doughty  V.  Doughty,  28  N.  J.  Eci-  581  ;  Yorston  v.  Yorston,  82  N.  J.  Eq.  495.  A 
huslMind  residing  in  another  State  may  obtain  a  divorce  for  adultery  committed  in 
Massachusetts  when  both  resided  there,  the  wife  having  since  remained  there.  Wat- 
kins  V.  Watkins,  135  Mass.  83.  But  it  is  held  in  New  York,  where  divorce  a  vvncuio 
is  granted  only  for  adultery,  that  at  least  in  cases  where  the  foreigu  divorce  is  so  granted 
against  a  citizen  of  New  York  for  an  offence  not  recognized  as  a  ground  of  divorce  in 
New  York,  the  divorce  will  not  be  recognized  in  New  York  ;  and  tlie  defendant  in  such 
suit,  suKsequently  marrying  in  New  York,  is  guilty  of  bigamy.  People  v.  Baker,  76 
N.  Y.  78,  overruling  Baker  v.  People,  15  Hun,  256. 

A  suit  for  alimony,  whether  it  is  connected  with  a  prayer  for  divorce  or  constitutes 
a  separate  action,  is  a  personal  action.  The  court  has  no  jurisdiction  to  render  a  per- 
sonal judgment  for  alimony  against  a  non-resident  husband,  unless  he  appears  to  the 
action,  or  is  personally  served.  An  action  may  be  brought  for  alimony  after  divorce 
has  been  granted.     Cox  v.  Cox,  19  Ohio  State,  502. 

{a)  Holland  o.  Holland,  2  Mass.  154 ;  Billings  v.  Billings,  11  Pick.  461  ;  Hansel  v. 
Hansel,  Wright,  212. 

{b)  Wri.'ht'8  Rep.  104,  120,  245,  308.  But  see  Coffin  v.  Dunham,  8  Cush.  404  ; 
Baldwin  v.  Baldwin,  4  Gmy,  341. 

(c)  In  determining  whether  the  father  or  mother  shall  have  the  custody  of  the  child, 
neither  i)arty  is  considered  to  have  any  rights  inconsistent  with  its  welfare,  and  the  or- 
der of  the  court  will  be  made  with  a  single  reference  to  its  best  interests  ;  and  facts 
bearing  on  that  question  ought  not  to  be  excluded  by  any  technical  rule  of  evidence. 
Gishwiler  v.  Dodez,  4  Ohio  State,  615.  It  is  the  practice  to  consult  the  wishes  of  the 
child  where  a  jwrent  seeks  to  recover  it  from  tne  custody  of  a  person  to  whom  the 
parent  has  committed  it  to  be  brought  up  and  instructed.  Curtis  v.  Curtis,  5  Gray, 
685  ;  Gardenhire  r.  Hinds,  1  Head  (Tenn.),  402  ;  post,  p.  279.  Where  the  court  of 
common  pleas  in  a  divorce  case  has  decreed  the  custo<ly  of  the  child  to  one  of  the 
parties,  tneir  jurisdiction  is  a  continuing  one,  and  a  probate  court  cannot  afterwards 
interfere  with  the  custody  of  the  child,  either  by  habeas  corpus  or  granting  letters 
of  guardianship.  If  circumstances  require  it,  application  should  be  made  to  the 
ainie  court  to  modify  the  existing  decree,  and  no  statute  of  limitations  bars  the  court's 
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When  husband  and  wife  are  divorced,  they  become  single 
persons,  to  all  intents  and  purposes;  but  by  express  provision, 
their  children  are  not  thereby  rendered  illegitimate,  whatever 
may  be  the  cause  of  divorce.  Indeed,  it  may  be  questionable 
whether  our  law  regards  any  marriage  as  void  ab  initio  ;  and  if 
not,  the  children  would  be  legitimate  without  such  provision. 
If  the  divorce  be  for  the  fault  of  the  husband,  the  wife  is  restored 
to  all  her  realty^  and  receives  such  part  of  her  husband's  property 
as  the  court  shall  think  proper.  This  would  seem  to  cut  off  his 
right  by  curtesy^  to  be  described  hereafter.  If  the  divorce  be  for 
the  fault  of  the  wife,  she  is  barred  of  her  dower ^  to  be  described 
hereafter ;  and  the  whole  provision  to  be  made  for  her  rests 
in  the  discretion  of  the  court.  The  custody  of  the  children,  as 
before  remarked,  is  also  provided  for  by  the  court. 

§  106.  Rights  of  the  Survivor  in  case  of  Death.  When  the  hus- 
band dies,  the  most  important  right  of  the  widow  is  that  of  dower^ 
which  will  be  particularly  described  when  we  come  to  treat  of 
property.  Suffice  it  here  to  say,  that  it  includes  a  life-interest  in 
one-third  part  of  all  the  realty  owned  by  her  husband  at  any  time 
during  the  coverture;  and  of  this  no  separate  act  of  his  can 
deprive  her.  In  the  worst  shipwreck  of  his  affairs,  this  is  her 
plank  of  safety,  unless  she  has  with  her  own  hand  cast  it  away. 
If  she  lose  her  dower,  it  can  only  be  by  her  own  voluntary  act. 
She  may  also  remain  in  the  mansion-house  one  year  free  of 
charge,  unless  her  dower  be  sooner  assigned,  in  the  way  to  be 
described  hereafter,  (a)  In  England,  the  period  was  only  forty 
days,  which  was  called  her  quarantine.  With  respect  to  the 
personalty  of  her  husband,  she  is  entitled  to  a  reasonable  allow- 
ance for  the  support  of  herself  and  the  children  under  fifteen 
years  of  age,  for  one  year,  to  be  set  off  by  the  appraisers  ;  and 
if  the  personalty  be  not  sufficient,  it  may  be  charged  upon  the 
realty,  (ft)  She  also  has  a  right  to  use  a  variety  of  household 
articles  specified  in  the  statute  so  long  as  the  minor  children 
live  with  her,  and  if  there  be  no  minor  children,  they  are  hers 
absolutely.  These  rights  take  precedence  of  all  the  husband's 
debts,  except  for  the  last  sickness  and  funeral.     After  the  debts 

right  so  to  do.  Hoffman  v.  Hoffman,  15  Ohio  State,  427 ;  Neil  v.  Neil,  88  Ohio 
Stat<»,  558. 

(a)  -{She  need  not  personally  occupy  the  mansion-house,  but  may  rent  it.  Conger 
V,  Atwood,  28  Ohio  State,  134.)^ 

{b)  Such  allowance  confers  a  vested  right  to  property,  and  is  not  divested  by  death 
or  any  other  contingency  occurring  after  the  amount  has  been  tixed  and  allowed  by  the 
proper  tribunal.  Dorah  v.  Dorah,  4  Ohio  State,  292.  See  Adams  v.  Adams,  10  Met. 
170.  The  widow  is  entitled  to  the  allowances,  although  she  elects  to  take  under  the 
will.  Collier  v.  Collier,  3  Ohio  State,  369.  Where  the  appraisers  neglected  to  set  off  the 
widow's  allowance,  and  she  died  after  the  expiration  of  the  vear  without  having  waived 
or  relinquished  her  right  to  such  allowance,  it  survived  to  lier  personal  representative. 
Bane  v.  Wick,  14  Ohio  State,  505.  Whei-e  the  allowance  has  been  made,  it  may  be 
increased  on  the  ajiplication  of  a  creditor  of  the  widow,  filed  after  the  year  and  after 
her  death.  Shennnn's  Ex'r  v.  Sherman,  21  Ohio  State,  631 .  •{  But  her  claim  to  a  year's 
support  is  not  a  debt,  therefore  a  conveyance  by  the  husband  to  defeat  it  is  not  to  be 
set  aside  as  a  fraud  upon  her.     Lockwood  v.  Kruui,  34  Ohio  State,  1.  ^ 
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are  paid,  if  there  be  no  children,  she  has  all  the  residue  of 
the  personalty.  If  there  be  children,  she  has  one-half  of  the 
first  four  hundred  dollars,  and  one-tiiird  of  the  residue,  (a) 
With  respect  to  the  property  which  was  originally  hers,  if  there 
be  no  curtesy,  she  at  once  resumes  her  control  over  the  realty ; 
and  if  there  be  any  of  her  chases  in  action  not  reduced  to  pos- 
session by  the  husband  they  again  become  hers.  (6)  She  also 
has  the  first  claim,  if  she  be  a  suitable  person,  to  administer  upon 
the  estate,  and  be  guardian  of  the  children,  (c) 

When  the  wife  dies,  the  husband  acquires  an  important  right, 
somewhat  analogous  to  dower,  which  is  called  curtesy ^  and  will 
be  described  hereafter ;  suffice  it  here  to  say,  that  it  includes  a 
life-interest  in  all  the  realty  belonging  to  the  wife.  As  to  her  j^err- 
sonalty^  we  have  seen,  that,  with  the  exception  of  choses  in  action^ 
it  is  already  absolutely  his,  by  the  mere  fact  of  marriage.  And  as 
to  her  choses  in  action^  they  become  his  by  being  reduced  to  pos- 
session. If  before  her  death  he  has  not  reduced  them  to  posses- 
sion, he  may  by  the  common  law  do  this  as  administrator,  and  so 
make  them  his.  But  under  the  law  of  this  State,  I  doubt  if  this 
be  the  case.  He  may  act  as  her  administrator,  and  so  collect  her 
debts ;  but  when  collected,  it  would  seem  that  they  must  be  dis- 
posed of  as  assets  are  in  all  other  cases  of  administration. 

Finally,  when  husband  or  wife  dies,  and  there  is  no  relative  of 
the  deceased,  however  remote,  to  inherit  the  property,  the  sur- 
vivor is  the  heir,  (d)  Why  the  most  distant  relative  that  can  be 
hunted  up  should  thus  be  preferred  as  heir  before  the  nearest  and 
dearest  of  all  human  relatives,  I  cannot  understand :  but  so  it  is ; 
and  husband  and  wife  can  only  be  heirs  to  each  other  when  no 
other  heir  can  be  found,  and  when  the  property  would  otherwise 
escheat  to  the  State. 

I  have  thus  taken  a  general  view  of  the  relation  of  husband  and 
wife;  and  the  sum  is  this:  Woman,  married  or  single,  has  no 
political  rights  whatsoever.  While  single,  her  legal  rights  are  the 
same  as  those  of  man.  When  married,  her  legal  rights  arc  chiefly 
suspended.    When  she  becomes  a  widow,  these  rights  revive,  and 

(a)  R.  S.  §  6194. 

(b)  It  was  formerly  held  that  a  judgment  recovered  by  the  hnsband  waa  not  a  redu« 
cing  to  |i08session,  so  as  to  cut  off  the  wife's  survivorship,  without  execution  ;  but  that  a 
decree  alone  was  sufficient.  But  the  rule  would  now  seem  to  be  that  if  t)ie  husband 
sue  alone,  eitlier  a  judgment  or  decree  cuts  off  the  wife  ;  and  if  he  join  the  wife  in  the 
suit,  then  neither  cuts  her  off.  When,  however,  the  husband  or  his  creditors  go  into 
equity  to  subject  the  choses  in  action  of  the  wife,  that  court  will  go  very  far  to  protect 
her  interest,  and  secure  her  a  support.  2  Kent,  Cdui.  137-143  ;  Clancy  on  Husband 
and  Wife,  115  ;  Parsons  v.  Parsons,  9  N.  H.  309  ;  Wheeler  v.  Moore,  13  id.  478 ; 
Karston  v.  Carter,  12  id.  169  ;  Poor  v.  Hazelton,  15  id.  564  ;  Davis  v.  Newton,  6  Met. 
687  ;  Carter  v,  Buckingham,  1  Handy,  395.     Needles  v.  Needles,  7  Ohio  State,  482. 

(c)  An  administrator  can  only  be  at  the  same  time  guardian  of  the  person  oi  the 
minor  heir  and  not  of  the  minor's  estate.     R.  S.  of  Ohio,  §  6*^56. 

(d)  This  has  been  slightly  modified  since  the  text  was  written.  See  lecture  on  Title 
by  Descent.  The  husband  and  wife  succeed  to  each  other,  if  there  are  no  children  or 
their  legal  representatives,  as  to  personalty  and  as  to  real  property  that  came  to  the 
deceased  otherwise  than  by  descent,  devise,  or  gift.     R.  S.  of  Ohio,  §  4159. 
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liberal  provision  is  made  for  her  support ;  but,  from  first  to  last^ 
man  has  the  advantage.  Blaekstone  closes  his  chapter  witii  an 
culogium  on  the  laws  of  England,  for  their  liberality  towards 
woman.  How  little  this  is  deserved,  is  manifest  from  what  has 
already  been  said.  Our  law  is  vastly  more  liberal  towards  woman 
than  the  English  law ;  yet  even  here  she  has  too  much  reason  to 
regret  that  her  lot  has  not  fallen  under  the  dominion  of  the  civil 
law.  I  can  see  neither  policy,  justice,  nor  humanity  in  many  of 
the  legal  doctrines  with  respect  to  married  women.  But  there  is 
one  evil  in  the  system  which  pre-eminently  calls  for  correction.  I 
refer  to  the  entire  helplessness  of  a  married  woman,  when  her 
husband  becomes  a  prodigal  or  spendthrift.  If  he  take  care  to 
give  no  cause  of  divorce,  she  has  no  means  of  providing  against 
the  utt^r  ruin  which  she  sees  approaching.  He  may  squander  a 
personal  estate  worth  a  million  of  dollars,  and  leave  a  wife  and 
children  paupers,  and  the  wife  cannot,  in  this  State,  invoke  the 
aid  of  a  court  to  prevent  it.  Some  of  the  other  States  have  pro- 
vided for  such  a  case ;  others  have  secured  to  her  use  her  own 
separate  property,  whether  personal  or  real ;  (a)  and  there  is  evi- 
dently a  strong  tendency  in  public  opinion  towards  securing  to 
her  some  of  the  more  important  legal  rights. 

(a)  We  have  seen  that  thin  has  now  been  done  in  Ohio.  As  to  the  jurisdiction  of 
equity  in  cases  where  the  rights  of  married  women  are  involved,  see  2  Story,  Eq.  Juris. 
ch.  xxxvii. 


NoTR.  —  The  text  states  the  position  of  a  married  woman  in  relation  to  property  as 
held  by  courts  of  law  :  her  position  in  courts  of  equity  was  diffei-ent.  When  a  wo- 
man, having  property  held  in  trust  for  her,  married,  the  trustee  could  pay  the  income 
to  hor  husband,  and  his  receipt  would  be  a  full  acquittance.  But  if  the  trustee  re* 
fused  to  pay  him,  and  the  husband  went  into  a  court  of  equity  to  have  such  payment 
enforced,  the  court  at  an  early  day  established  the  nile  that  it  would  see  that  a  suitable 
provision  was  settled  upon  the  wife  out  of  the  property  as  a  condition  of  giving  any  re- 
lief to  the  husband.  When  property  was  devisea,  bequeathed,  or  conveyed  to  a  trus- 
tee for  the  sej>arate  use  of  a  woman,  whether  before  or  after  marriage,  she  held  the 
property  free  from  the  control  or  interference  of  her  husbnnd.  It  was  next  held  that  if 
proi>erty  was  given  to  a  woman  to  be  held  to  her  separate  use,  the  instrument  making 
such  settlement  separated  the  legal  estat4»  from  the  beneficial  interest,  and,  upon  her 
marrying,  her  husband  took  only  the  legal  estate  as  a  dry  tnist,  the  wife  retaining  the 
beneficial  interest  as  her  sejwimte  property.  And  it  was  established  by  Tavlor  v.  Moada, 
4  I)e  Gex,  J.  &  S.  597,  that  a  married  woman,  where  not  restrained  from  alienation,  has, 
as  incident  to  her  sepai-atc  estate,  and  without  any  ex])res8  power,  a  complete  right  of 
alienation  of  that  estate  by  will. 

As  a  necessary  incident  to  her  separate  property,  she  could  charge  it,  that  is,  sub- 
ject it  to  payment  for  her  debts.  It  was  early  held  that  she  could  so  chaiifse  it  by  her 
general  engagements,  or  bon<ls,  bills,  notes,  or  other  written  obligations,  which  made 
no  reference  to  her  separate  estate.  It  was  hehl  by  Turner,  L.  J.,  in  Johnson  v.  Gal- 
lagher, 3  De  Gex,  F.  &  J.  494,  that  this  is  true  of  her  general  engagements,  using  the 
word  in  a  wider  sense  as  including  h<*r  verbal  engagements  and  debts  contracted  with- 
out any  express  promise  to  pay  ;  but  that  **in  order  to  bind  the  separate  estate  by  a 
general  engagement,  it  should  appear  that  the  engagement  was  made  with  reference  to, 
and  upon  the  faith  or  credit  of,  timt  estate,  and  whether  it  was  so  or  not  in  a  question 
to  be  judged  of  by  the  court  upon  all  the  circumstances  of  the  case."  The  rule  so 
stated  has  been  since  followed,  and  accordingly  her  separate  estate  is  chai*ged  by  her 
joining  her  husband  in  signing  a  joint  and  several  note  for  money  lent  to  him.  Davies 
V.  Jenkins,  L.  R.  6  Ch.  Div.  728. 

This  charge  upon  the  estate  is  not  a  lien  or  an  appointment,  but  a  liability  of  the  estate 


HUSBAND  AND  WIFE.  278 

to  be  taken  in  payment  by  decree,  as  a  man's  property  may  be  taken  on  execution. 
Hence  the  charge  will  be  defeated  by  a  mortgage  for  full  value,  or  by  a  conyeyance  of 
the  estate,  before  the  creditor  obtains  a  decree  subjecting  it  to  payment.  Johnson  v. 
Gallagher,  8  De  Gex,  F.  &  J.  494.  The  charge  can  be  enforced  only  against  such  prop- 
erty as  was  lier  separate  estate  when  the  engagement  was  made,  and  only  so  much 
thereof  as  remains  when  the  decree  is  pronounced  ;  not  against  what  has  been  8ul>se- 
quently  acquired,  nor  against  what  has  been  subsequently  conyeyed  or  assigned.  Pike 
V.  Fitzgibbon,  L.  R.  17  Ch.  Diy.  454. 

The  English  rule  as  to  the  capacity  of  a  married  woman  to  charge  her  separate  estate 
by  her  general  engagements  has  not  Seen  uniformly  followed  in  the  United  States,  in 
Rhode  Island,  Pennsylvania,  South  Carolina,  Tennessee,  and  Mississippi,  it  has  been 
held  that  she  cannot  alienate,  encumber,  or  char^  it,  unless  express  power  is  ^veu 
thereto  in  the  deed  of  trust  or  settlement.  But  in  most  of  the  States  statutes  nave 
been  enacted  substantially  making  all  her  property  separate  estate.  As  a  vested  right 
cannot  be  taken  away  by  statute,  and  a  husband  had  vested  rights  in  his  wife's  general 
property,  these  statutes  do  not  apply  to  property  owned,  at  the  time  of  their  enactment, 
oy  married  women.  Under  these  statutes  the  husband  generally  has  no  estate  in  his 
wife's  property  during  her  life,  while  he  retains  his  curtesy  in  her  realty  after  her  death. 
While  in  some  States  she  can  convey  or  encumber  her  property  by  her  sole  deed  ;  in 
most,  she  can  do  so  only  by  deed  or  mortgage  executed  jointly  with  her  husband. 
Generally  she  can,  jointly  with  him,  mortgage  it  for  any  valuable  consideration,  whether 
moving  to  her  or  not.  But  in  Georgia,  where  she  b  not  allowed  to  be  surety  for  her 
husband,  her  mortgage  for  that  purpose  is  void.  And  where,  as  in  Alabama,  and  Mis- 
sissippi, her  statutory  property  cau  be  only  for  the  purposes  stated  in  the  statute,  her 
mortgage  for  any  other  purpose  is  void. 

The  courts  ail  agree  that  the  engagements  of  a  married  woman  do  not  charge  her 
separate  estate  unless  she  intends  them  to  do  so  at  the  time  she  entera  into  the  engage- 
ment ;  but  they  differ  as  to  what  is  competent  evidence,  as  to  what  is  presumptive  evi- 
dence, and  as  to  what  is  conclusive  evidence,  of  such  intention.  The  courts  also  differ 
as  to  the  extent  of  her  power  to  charge. 

In  some  States  a  married  woman  can  chaige  her  separate  estate  only  for  the  benefit 
of  such  property  or  of  herself.  Elliott  v.  Gowan,  12  R.  I.  79,  where  it  is  also  held  that 
her  estate  is  not  charged  unless  she  expressly  declare  at  the  time  her  intention  to  chaige 
it.  Perkins  v.  Elliott,  23  N.  J.  Eq.  526.  This  case  was  decided  in  1872,  and  the  New 
Jersey  act  of  1872,  found  in  the  Revised  Statutes  of  1877,  allows  a  married  woman  to 
make  any  contract  and  to  be  sued  thereon,  except  a  contract  of  suretyship  or  guaranty, 
or  to  answer  the  debt  of  another.  In  Pennsylvania,  the  rule  still  prevails  that  a  mar- 
ried woman  cannot  char^  or  encumber  her  separate  estate  created  by  deed  or  settlement, 
except  to  the  extent  and  in  the  manner  expressed  in  the  instrument  creating  it.  Mau- 
rer's  Appeal,  86  Penn.  State,  880.  But  she  can  charge  her  statutory  estate  by  her 
engagements,  oral  or  written,  contracted  for  its  or  her  benefit.  Sawtelle's  Appeal, 
84  Penn.  State,  306.  In  Mar}'land  she  can  charge  her  separate  estate  only  by  her 
engagements  directly  affecting  it.  Wilson  v.  Jones,  46  Md.  349.  In  Georgia,  §  1783 
of  the  Code  expressly  provides  that  a  married  woman  cannot  bind  her  property  by  any 
contract  of  suretyship  or  by  any  assumption  of  the  debts  of  her  husband.  Dunbar  v. 
Mize,  53  Ga.  435.  In  Alabama  the  general  property  of  a  married  woman  is  not  made 
separate  estate  by  the  statute  ;  but  the  Statute  presciibcs  in  detail  the  purposes  for 
which  only  it  can  be  charged  or  incumbered.  It  cannot  be  charged  to  sccui'e  her  hus- 
band's debts.  Dacus  v.  Streety,  59  Ala.  254.  Mississippi  has  an  analogous  statute 
and  the  same  decision.  Stokes  v.  Shannon,  55  Miss.  583.  In  Arkansas  a  married 
woman  can  charge  her  separate  estate  only  by  her  engagements  made  for  the  benefit  of 
it  or  of  herself.  Collins  v.  Underwood,  33  Ark.  265.  But  her  mortgage  executed 
jointly  with  her  husband  to  secure  his  debt,  is  valid.  Collins  v,  WasselT,  34  Ark.  17. 
In  Indiana  it  has  been  held  that  she  can  charge  her  estate  only  by  engagements  made 
for  its  betterment.  Insurance  Co.  v.  Avery,  60  lud.  566  ;  Kichards  v.  O'Brien, 
64  Ind.  418.  In  Michigan  a  married  woman  cannot  be  surety  for  her  husband.  Kitch- 
cU  V.  Mudgett,  37  Mich.  81  ;  Jenne  v.  Marble,  id.  319.  In  Illinois,  prior  to  the  act 
of  1874,  giving  to  a  married  woman  the  power  of  tif erne  sole  in  relation  to  her  property, 
she  could  charge  her  property  by  her  engagements  only  so  far  as  was  necessary  to  her 
enjoyment  thereof.     Thompson  v.  Weller,  85  III.  197. 

In  the  following  States  she  can  charge  her  estate  by  her  general  engagements,  in- 
cluding her  engagement  as  surety  for  her  husband  or  others  :  In  Massachusetts,  since 
1874—  Maior  u.  Holmes,  124  Mass.  108  ;  Goodnow  v.  Hill,  125  Mass.  687.  In  New 
York  — Yale  v,  Dederer,  68  N.  Y.  329.  In  Virginia  —  Frank  v,  Lilienfeld,  33  Gratt. 
379.  In  West  Virginia,  where,  however,  she  can  charge  her  estate  to  secure  the  debt 
of  her  husband  or  oUier  person  only  by  note  or  other  engagement  in  writing — Radford 
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V.  Carwile,  18  W.  Ya.  572.  In  South  Carolina,  by  legislation  nnder  the  new  constitn* 
tion  —  Witsell  v.  Charleston,  7  S.  C.  88.  In  Alabama,  as  to  her  separate  estate  created 
by  deed  or  settlement  —  Cowles  i;.  Morgan,  34  Ala.  535.  Kentucky  —  Hart  v.  Grigsby, 
14  Bush,  542.  Ohio  —  Williams  p.  Urmston,  85  Ohio  State,  296.  Illinois,  since  1874 
—  Kohnv.  Russell,  91  111.  138.  Missouri  —  Siemers  v.  Kleebui^^,  56  Mo.  196.  Min- 
nesota —  Life  Insurance  Co.  v.  Allis,  28  Minn.  337.  Nebraska,  where  there  is  podtive 
actual  intention  to  do  so —  Bank  v.  Scott,  10  Neb.  88.  California  —  Woods  v.  Oxford, 
52  Cal.  412. 

A  promissory  note,  signed  by  a  married  woman,  has  been  held  (1),  not  to  be  eri- 
dence  of  an  intention  to  charge  her  separate  estate  —  Hodgson  v,  Davis,  48  Ind.  258  ; 
Emenr  v.  Lord,  26  Mich.  231  ;  (2),  not  such  evidence  unless  the  intention  is  expressly 
stated  in  the  note  —  Yale  v,  Dedcrer,  68  N.  Y.  329  ;  and  the  same  ruling  is  made  in 
New  York  as  to  her  bonds  and  other  written  obligations  —  Gorman  v,  Cruger,  69  N.  Y. 
87;  Woolsey  v.  Brown,  74  N.  Y.  82.  It  is  held  to  be  presumptive  evidence  of  such 
intention  in  Garland  v.  Pomplin,  32  Gratt.  305  ;  Bell  v.  Kellar,  18  B.  Monroe,  881 ; 
Williams  v.  Urmston,  35  Ohio  State,  296.  But  if  she  gives  the  note  in  part*payment 
of  land  bought  by  her,  she  is  incomi)etent  to  testify  that  she  did  not  intend  thereby  to 
charge  all  her  separate  estate,  Avery  v,  Vansickle,  35  Ohio  State,  270  -{ otherwise  such 
intention  is  rebuttable,  Harris  v,  Wilson,  40  id.  300 ;  but  only  by  facts  and  not  by 
her  denial,  Hershizer  v.  Florence,  39  id.  516.  A  writing  is  not  necessary  to  char]^ 
her  estate,  Elliott  r.  Lawhead,  48  id.  171  ^,  and  has  been  held  conclusive  evidence  in 
Kimm  v.  Wiepert^  46  Mo.  532  ;  Bank  v.  Taylor,  62  Mo.  888  ;  Morrison  v.  Thistle, 
67  Mo.  596.  "{But  she  cannot  contract  with  her  husband,  and  hence  cannot  be  his 
partner,  even  under  the  law  of  1884  in  Ohia  Payne  v,  Tnompson,  Supr.  Ct,  Ohio^ 
1886  ;  nor  in  Mass.  Kniel  v,  E^loston,  Supr.  Ct.,  Mass.,  1885.  Under  a  law  enabling 
her  to  contract  as  if  sole,  a  promissory  note  by  a  husband  to  his  wife,  or  vice  vcrta,  is 
absolutely  void.     Fowle  v.  Torry,  135  Mass.  99.  ^ 

In  some  States  a  married  woman  is  liable  upon  her  contracts  in  an  action  at  law. 
But  in  Ohio,  under  a  statute  providing  that  "  in  all  cases  where  she  may  sue  or  be 
sued  alone,  the  like  proceedings  shall  be  had  and  the  like  iud^ent  rendered  and  en- 
forced in  all  respects  as  if  she  were  an  unmarried  woman,'  it  is  held  that  the  action 
against  her  is  still  a  proceeding  to  charge  her  separate  estate,  not  an  action  upon  a  con- 
tract, and  is  therefore  in  substance  a  suit  in  equity,  though  in  form  an  action  at  law  ; 
and  hence  the  |)etition  must  aver  that  she  has  separate  estate.  Jenz  v.  Gugel,  26  Ohio 
State,  527.  A  court  not  having  equity  jurisdiction  —  for  example,  a  justice  of  the 
peace  —  has  no  jurisdiction  in  such  an  action.  Allison  v.  Porter,  29  Ohio  State,  186  ; 
Elliott  V.  Lawhead,  43  id.  171.  And  there  is  no  right  in  either  party  to  demand  trial 
by  jury.     Avery  r.  Vansickle,  35  Ohio  State,  270. 

In  Alabama  the  rule  was  declared  as  it  has  since  been  declared  in  England,  that  a 
judgment  enforcing  a  chaise  upon  a  married  woman's  separate  estate  attaches  only  to 
such  separate  estate  as  she  owned  at  the  time  she  entered  into  the  engagement  creating 
the  charge,  and  only  to  so  much  thereof  as  remains  her  property  at  Uie  time  of  the 
judgment.     Pippin  v.  Jones,  52  Ala.  161. 

The  statutes  of  Illinois,  Iowa,  Kansas,  and  Colorado  seem  substantially  to  give  a 
married  woman  equal  power  with  a  feine  sole,  as  to  controlling,  conveying,  charging 
and  encumbering  her  property,  putting  her  on  the  same  footing  as  to  her  property  that 
the  husband  has  to  his.  There  is  a  steady  drift  of  legislation  tending  towara  the  com- 
plete  removal  of  the  disability  of  coverture  of  a  married  woman  touching  the  ownership, 
control,  and  disposition  of  property,  and  her  right  to  sue  and  liability  to  be  sued  alone. 
Corresponding  with  this  is  other  piogressive  legislation  tending  to  relieve  the  husband 
from  liability  for  his  wife's  debts.  It  is  nlreaoy  provided  in  some  States,  that  if  he  is 
made  to  pay  her  debts  contracted  before  marriage,  he  is  entitled  to  restitution  from  her 
property  ;  in  others,  if  judgment  is  recovered  against  both  for  such  debts,  execution 
must  go  first  against  her  property  ;  in  others,  that  he  is  not  liable  for  her  debts.  In 
Iowa  the  laws,  liev.  Stats.  1880,  declare  that  neither  husband  nor  wife  is  liable  for 
debts  contracted  by  the  other,  while  both  are  liable  for  appropriate  necessaries  supplied 
to  the  family.  In  some  States  it  is  also  provided  that  the  wife  shall  sue  alone,  and  in 
her  own  right,  for  ix^juries  done  to  her,  and  that  the  husband  is  not  liable  for  her  torts. 
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LECTURE  XV. 

PABENT  AND  CHIID.  (a) 

§  107.  Iiegitiinate  and  Illegitimate  Children.  The  relation  of 
parent  and  child,  though  in  itself  the  most  interesting  that  can 
be  contemplated,  is  not,  professionally  speaking,  a  subject  of  very 
great  importance.  The  law  has,  in  fact,  very  little  to  do  in  regu- 
lating this  relation.  The  sentiments  of  natural  affection  and 
mor^  obligation  are  so  efficient  for  this  purpose,  that  the  sanc- 
tions of  law  are  for  the  most  part  dispensed  with ;  and  this  has 
become  more  and  more  the  case,  in  proportion  as  mankind  have 
become  more  civilized.  The  difference,  in  this  respect,  between 
ancient  and  modem  times,  is  remarkable.  From  unlimited  author- 
ity over  the  person,  property,  and  even  life,  of  the  child,  the 
parent  is  now  curtailed  to  a  very  guarded  and  qualified  authority 
over  the  person,  during  the  years  of  minority.  And  even  this 
authority  finds  but  little  aid  in  the  law  to  enforce  it  in  case  of 
resistance.  In  a  word,  parental  authority  and  filial  obedience 
are  left,  as  they  should  be,  to  the  law  which  nature  has  written 
upon  the  heart.  In  very  recent  times  we  may  discover  changes 
in  this  respect,  showing  a  regular  tendency  towards  the  doctrine 
of  non-interfference  by  legislators  in  domestic  affairs.  Among 
the  earliest  laws  adopted  in  this  territory,  in  1788,  is  one  provid- 
ing that  if  a  child  or  servant  should  refuse  "  to  obey  the  lawful 
commands  "  of  a  parent  or  master,  upon  complaint  to  a  magis- 
trate, the  offender  might  be  sent  to  jail,  "  there  to  remain  until 
he  should  humble  himself  to  the  satisfaction  of  the  parent  or 
master."  And  if  a  child  or  servant  should  "  presume  to  assault 
or  strike  "  his  parent  or  master,  upon  complaint  to  two  or  more 
magistrates,  the  offender  might  be  whipped,  not  exceeding  ten 
stripes.  What  would  be  thought  of  such  a  law  at  the  present 
day  ?  Tlie  legislature  would  not  deign  to  discuss  a  provision  of 
this  kind.  But  I  proceed  to  the  few  legal  matters  that  require 
notice  under  this  head. 

Though  the  law  of  parent  and  child  is  said  to  be  founded  in 
nature,  yet  it  makes  a  broad  distinction  between  legitimate  and 
illegitimate  children.  By  our  law,  legitimate  children  compre- 
hend all  those  whose  parents  were  married,  whether  lawfully  or 
not,  at  the  time  of  their  being  begotten  or  bom,  or  who  married 

(a)  See  2  Kent,  Com.  lee  29 ;  1  Black.  Com,  ch.  16  ;  1  Swift,  ch.  6 ;  Reeves's 
Domestic  Kelations ;  Bingham  on  Infancy ;  McPherson  on  Infancy.  See  act  to  au- 
thorize the  adoption  of  children,  passed  March  29,  1859.  As  to  the  proofs  of  filiation 
and  legitimacy,  see  Hubback  on  Succession.  There  is  a  very  interesting  case  on  this 
subject,  involving  the  legitimacy  of  John  P.  Ferrie,  where  the  evidence  peculiar  to 
these  questions  is  fully  discussed.  8  Bradford,  Sur.  R.  151,  249 ;  4  id.  28  ;  Cacyolle  v, 
Ferrie,  20  Barb.  177  ;  8.  a  23  N.  Y.  90. 


276  PABENT  AND  CHILD. 

afterwards.  This  is  much  more  liberal  than  the  English  rule, 
which  requires  the  marriage  to  precede  the  birth,  and  which 
bastardizes  the  issue  of  all  unlawful  marriages.  Here,  on  the 
contrary,  it  is  expressly  provided,  that  if  the  offending  parents 
afterwards  intermarry,  and  acknowledge  their  children,  tiiey 
thereby  become  legitimate ;  and  that  the  issue  of  marriages 
deemed  null  in  law,  shall  nevertheless  be  held  legitimate.  In  the 
same  spirit,  and  nearly  to  the  same  effect,  is  another  provision, 
declaring  that  no  divorce  shall  render  the  children  illegitimate. 
The  justice  and  humanity  of  these  provisions  cannot  fail  to  strike 
every  mind.  How  cruel  and  unreasonable  the  law  which  would 
visit  the  sins  of  the  parents  upon  the  unoffending  offspring  of  their 
unlawful  intercourse !  And,  on  the  other  hand,  how  wise  and 
humane  the  law  which  gives  to  such  parents  the  strongest  of  mo- 
tives to  repair,  by  subsequent  marriage,  the  wrong  they  will  other- 
wise have  done !  Such  improvements  in  the  law  cannot  be  too 
much  commended.  Though  apparently  trifling  in  themselves, 
they  indicate  a  spirit  which,  if  persevered  in,  cannot  fail  to  purge 
the  law  of  a  multitude  of  doctrines  unsuited  to  the  present  state 
of  civilization.  It  follows  from  the  foregoing  remarks,  that  ilU" 
gitimate  children,  or  bastards^  comprehend  all  children  whose 
parents  never  intermarried  at  all,  or  were  divorced  before  the  chil- 
dren were  begotten.  But  when  a  doubt  exists,  the  presumption  is 
always  in  favor  of  legitimacy ;  and,  therefore,  if  a  woman  have  a 
child  within  a  possible  time  after  the  death  or  absence  of  her  hus- 
band, that  child  is  presumed  to  be  legitimate.  Oar  statute  re- 
specting bastards,  (a)  corresponds  in  the  main  with  the  English 
statute,  as  described  by  Blackstone.  It  authorizes  any  unmarried 
woman,  who  is  pregnant  or  delivered  of  a  bastard  child,  to  go  be- 
fore a  justice  and  make  oath  who  is  the  father.  The  putative 
father  is  then  brought  up  by  warrant,  and  the  examination  is 
taken  in  writing.  If  he  can  compound  with  the  mother,  and  will 
give  bond  to  the  overseers  of  the  poor,  for  the  maintenance  of  the 
child,  the  matter  ends  there,  (i)  If  not,  he  is  bound  over  to  ap- 
pear at  the  next  court,  where  the  issue  is  tried  on  a  plea  of  not 
guilty.  The  former  examination  is  given  in  evidence,  and  the 
mother  may  testify  further.  If  the  jury  find  that  he  is  guilty,  the 
court  adjudge  him  to  be  the  "  reputed  father  ^'^  and  fix  the  amount 
of  maintenance  and  times  of  payment ;  and  unless  he  gives  satis- 
factory security  therefor  he  is  committed  to  jail.  ((?)   If  the  mother 


(a)  For  the  construction  given  to  this  statute,  see  Massie  t?.  Donaldson,  8  Ohio,  877, 
and  WriRht'a  Rep.  464,  664,  690. 

(h)  Maxwell  v.  Campbell,  8  Ohio  State,  265  ;  Hootmanr.  Shriner,  16  Ohio  State,  43. 

(c)  The  marriage  of  the  complainant  to  another  man,  subsequent  to  the  institution 
_ .  .  ne  suit  but  prior  to  the  birtn  of  the  child,  will  not  defeat  the  proceedings.  The 
child  may  still  be  born  a  bastard.  Roth  v,  Jacobs,  21  Ohio  State,  646.  -{Where  a  man 
knowingly  marries  a  woman  pregnant  by  another  man  he  consents  to  stand  in  loco 
partis  to  the  child,  and  is  conclusively  presumed  to  be  its  father  except  as  to  questions 
of  inheritance.  Miller  v.  Anderson,  43  Ohio  State,  473  ;  Haworth  v.  Gill,  SO  id. 
627.}- 
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will  not  proceed  against  the  father  in  the  way  here  pointed  ont, 
the  overseers  of  the  poor  may.  From  the  nature  of  the  proceed- 
ing, it  will  at  once  be  seen  that  even  an  innocent  man,  once  ac- 
cused, has  very  little  chance  of  establishing  his  innocence.  The 
most  important  point  of  difference  between  legitimate  and  illegiti- 
mate children,  is  that  which  relates  to  the  right  of  inheritance.  The 
general  rule  is,  that  children  are  the  first  heirs  to  their  deceased 
parents :  but  in  England  bastards  are  held  to  have  no  inherit- 
able blood.  They  can  neither  inherit  themselves,  nor  be  the 
medium  of  transmitting  inheritance  to  others.  We  have  so  far 
modified  this  doctrine,  as  to  allow  them  to  inherit  and  transmit 
inheritance  on  the  part  of  the  mother,  who  can  always  be  known 
with  certainty,  (a)  But  with  respect  to  the  father,  the  law  is 
unchanged,  and  they  cannot  inherit  from  or  through  him.  The 
general  subject  of  inheritance  will  come  up  hereaiter.  In  this 
connection,  it  is  sufficient  to  say  that  posthumofia  children  inherit 
in  the  same  manner  as  if  born  during  the  father's  life ;  that  no 
preference  is  given  to  sons  over  daughters,  nor  to  the  eldest  son 
over  the  rest ;  and  that  the  arbitrary  rule,  that  property  can  never 
lineally  ascend  is  done  away ;  so  that  parents  may  be  heirs  to 
their  children. 

§  108.  Rights  and  Duties  of  Parents.  (6)  Blackstone  and  other 
writers  lay  down  the  duties  of  parents  towards  their  children  as 
consisting  in  their  maintenance,  protection,  and  education.  There 
can  be  no  doubt  that  these  are  duties  of  the  highest  moral  obliga- 
tion ;  and  he  would  be  an  unnatural  parent,  who  should  be  false 
to  them,  having  the  ability  to  perform  them.  But  it  is  certainly  a 
mistake  to  say  that  they  are  duties  of  strict  legal  obligation,  un- 
less there  be  a  statute  to  that  effect.  Such  they  are  not,  because 
the  common  law  furnishes  no  means  of  enforcing  their  perform- 
ance, or  punishing  their  non-performance.  On  this  subject,  writers 
seem  to  be  beguiled  by  their  good  feelings  into  singular  misappre- 
hension or  inexcusable  vagueness  of  expression.  How  can  you 
compel  a  parent  to  maintain,  protect,  or  educate  his  child  ?  The 
common  law  furnishes  no  means  of  doing  it ;  and  as  the  test  of  legal 
obligation  is  the  means  of  enforcing  it,  this  proves  that  the  legal 
obligation  does  not  exist.  First,  as  to  maintenance  or  support, 
our  statute  seems  to  presuppose  that  there  are  no  means  of  com- 
pulsion, by  authorizing  the  township  trustees  to  bind  children  out 
when  their  parents  shall  not  provide  for  them  ;  and  the  principle 
that  a  parent  may  by  will  disinherit  a  child,  or  may  do  the  same 
thing  by  giving  all  his  property  away  during  his  life,  leads  to  the 
same  conclusion.     It  may  even  be  doubted  whether,  if  a  parent 

(a)  Lewis  v.  Eutsler,  4  Ohio  State,  854  ;  R.  S.  §  4174  -{Gibson  v,  McNeely,  11  Ohio 
State,  181.  187  ;  Hawkins  v.  Jones,  19  id.  2.2\. 

{h)  1  Black.  Com.  446  ;  2  Kent,  Com.  189 ;  Inhabitants,  &c.  v,  Mendez,  1  Ray- 
mond, 699  ;  Cooper  r.  Martin,  4  East,  76  ;  Mills  v,  Wyman,  3  Pick.  207  ;  Stanton  v, 
Wilson,  3  Day,  87  ;  Van  Valkinbnrg  v.  Watson,  13  Jolins.  480  ;  Edwards  r.  Davis,  16 
id.  281. 
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should,  without  reason,  turn  his  child  out  of  doors,  and  a  stranger, 
knowing  this,  should  provide  for  the  child,  he  could  recover  pay- 
ment from  the  parent,  (a)    Next,  as  to  protectionj  a  parent  may 

(a)  The  law  of  England  is  well  settled  that  the  father  is  under  no  legal  obligation  to 
provide  for  the  maintenance  of  a  child,  and  cannot  be  made  liable  for  necessaries  foT' 
nished  to  him  by  a  third  person  without  authority  express  or  implied.  Mortimore  v. 
Wright,  6  M.  &  W.  482  ;  Shelton  v.  Sprin^tt,  11  C.  B.  452 ;  b.  c.  20  En^.  Law  and  Eq. 
281.  Such  is  held  to  be  the  common  law  in  Vermont,  New  York,  and  Illinois.  Gordon 
V.  Potter,  17  Vt.  348  ;  Raymond  v.  Loyl,  10  Barb.  483  ;  Chilcott  v.  Trimble,  18  id.  602  ; 
Hunt  v.  Thompson,  3  Scammon,  180.  So  too  in  New  Hampshire,  where  it  is  held 
that  the  obligation  cannot  be  impHed  from  an  omission  merely  of  the  moral  obligation 
to  furnish  necessaries.  Kelley  v,  Davis,  49  N.  H.  187.  But  contra^  in  Massachusetts. 
Dennis  v.  Clark,  2  Gushing,  353.  And  see  also  Eitel  v.  Walter,  2  Bradford  ( N.  Y. ),  287 ; 
Pocock  V.  Miller,  1  Hilton  (N.  Y.  C.  P.),  108  ;  Edwards  v.  Davis,  16  Johns.  281 ;  Owen 
V.  White,  5  Porter  (Ind.),  435 ;  Litchtield  v,  Londonderry,  89  N.  H.  247 ;  Hines  «. 
MuUins,  25  Go.  696  ;  Dawson  v.  Dawson,  12  Iowa,  512  ;  Tomkins  v.  Tomkins,  3  Stock- 
ton, 512  ;  Gill  V.  Read,  5  R.  I.  343,  — holding  the  father  liable  for  necessaries.  In 
Cromwell  v.  Benjamin,  44  Barb.  558,  it  is  said  that  the  liability  of  the  father  to  support 
his  children  where  they  are  minors  or  invalids,  and  unable  to  support  themselves,  and 
remain  members  of  his  family,  rests  upon  principles  analogous  to  those  which  create 
a  husband's  liability  to  support  his  wife,  nut  see  contra.  The  father  who  is  willing 
to  support  his  child  is  not  liable  for  such  support  to  one  who  wrongfully  withholds  it 
from  him,  or  to  the  mother  who,  having  been  divorced  from  him,  so  withholds  it,  or 
where  the  custody  of  the  child  was  awarded  to  her  in  a  decree  of  separation  or  divorce. 
Fitler  r.  Fitler,  33  Penn.  State,  50  ;  Burritt  v.  Burritt,  29  Barb.  124  ;  Finch  v.  Finch, 
22  Conn.  411.  The  oblipition  of  the  father  to  support  his  child  is  not  removed  by  the 
circumstance  that  the  child  has  property,  even  greater  than  his  own.  Dawes  v.  Howard, 
4  Mass.  97.  But  a  liberal  doctrine  now  prevaus,  under  which  allowances  are  made  to 
the  father  of  a  certain  portion  of  the  property  of  the  child  for  its  support,  graduated 
according  to  the  resi)ective  estates  of  the  father  and  child,  the  ability  of  the  former, 
the  position  and  expectations  of  the  latter,  and  all  the  circumstances  of  the  case.  Ret- 
rosi)ective  allowances  are,  however,  not  favored.  Matter  of  Burke,  4  Sandt  Ch.  617  ; 
Matter  of  Kane,  2  Barb.  Ch.  375  ;  Presley  v.  Davis,  7  Rich.  Eq.  105  ;  Watts  v.  Steele, 
19  Ala.  656 ;  Osborne  v.  Van  Home,  2  f'lor.  360  ;  Pierce  v.  Olney,  6  R.  I.  269 ;  Kil- 
bum  V.  Hosmer,  10  Cush.  150  ;  2  Kent,  Com.  191  ;  1  Parsons,  Cont.  256,  257  ;  Tom- 
kins V.  Tompkins's  £x*rs,  3  Green,  303  ;  Beasley  v.  Watson,  41  Ala.  234.  Where  a 
mother  brings  up  a  child  who  has  property  under  circumstances  which  show  that  she 
did  not  intend  it  as  a  gratuity  to  the  child,  she  may  maintain  an  action  for  the  ex- 
penses of  maintenance  and  education.  Whipple  v.  Dow,  2  Mass.  414.  But  the  pre- 
sumption is,  that  a  parent's  maintenance  of  a  child  is  intended  to  be  gratuitous,  and 
the  fact  that  the  child  has  property  while  the  parent  has  none,  will  not  be  sufficient  to 
rebut  such  a  presumption.  Reeves's  Dom.  Kel.  466,  not*.  The  authority  of  the 
child  to  contract  on  bi'half  of  the  father  for  nece.ssaries  may  be  implied  from  circum- 
stances. Baker  v,  Steen,  2  Stark.  501  ;  Mortimore  v,  Wright,  6  M.  &  W.  482  ;  Desne 
V.  Annis,  14  Maine,  26  ;  Thayer  v.  White,  12  Met.  343  ;  Swain  v.  Tyler,  26  Vt.  1  ; 
Platts  V.  Roseburg,  4  Dutcher,  136.  I  think,  that,  upon  careful  examination  of  these 
apparently  conflicting  cases,  most  if  not  all  of  them  will  be  found  practically  to  hold 
the  parent  bound  to  support  the  child  ;  for  where  they  deny  this  to  be  the  doctrine, 
they  still  hold  that  where  the  parent  drives  the  child  out  of  the  house,  or  refuses  to 
furnish  him  livith  support,  the  authority  of  the  child  to  contract  for  necessaries  on 
behalf  of  the  father  will  be  implied.  This,  it  is  evident,  practically  results  in  holding 
him  bound  for  its  support,  —  one  set  of  cases  holding  that  a  direct  liability  exists  on 
his  part,  while  the  others,  denying  any  such  direct  liability,  infer,  from  the  fact  that 
he  refuses  to  support  it,  an  authority  to  contract  for  its  own  support  But  a  late  case 
in  New  Hampshire  distinctly  holds  that  such  authority  to  the  cliild  to  contract  cannot 
bo  implied  from  the  mere  failure  of  the  father  to  funiish  necessaries.  Kelley  v.  Davis, 
49  N.  H.  187.  Slight  circumstances  though  ^ill  be  sufficient.  Fowlkes  v.  Baker,  29 
Texas,  35  ;  Wilkes  v.  McCluiig,  32  Ga.  507.  The  mother,  according  to  the  authorities, 
is  not  entitled  to  the  earnings  of  a  minor  child  after  the  death  of  the  father,  and  is  not 
liable  for  its  support.  Raymond  v,  Loyl,  10  Barb.  483  ;  Pray  v.  Gorman,  81  Maine, 
240  ;  Bartley  v.  Richtmyer,  4  N.  Y.  46  ;  E.  B.  r.  E.  C.  B.  28  Barb.  803  ;  Passencer 
R.  R.  Co.  Stutlen,  54  Penn.  State,  375.  But  in  New  Jersey  it  is  held  that  she  generally 
is.    Campbell  v.  Campbell,  8  Stockton,  268  ;  Osborne  v.  Allen,  2  Dutcher,  388.    See 
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certainly  go  as  far  in  defending  his  child  from  harm  as  in  defend- 
ing ^himself.  The  law  permits  him  so  to  do;  but  it  does  not 
undertake  to  compel  him  so  to  do,  or  punish  him  for  not  so  doing. 
And,  lastly,  as  to  edttcatiotij  the  same  is  true.  A  parent  of  the 
most  unbounded  means  may,  in  spite  of  the  law,  bring  up  his 
children  in  the  most  deplorable  ignorance.  The  truth  therefore 
is,  that  these  are  not  matters  of  legal  obligation.  The  law  has 
left  them  to  the  strong  impulses  of  natural  affection.  Whether 
wisely  or  not,  is  a  question  I  need  not  discuss.  The  fact  is  all 
that  I  am  now  concerned  with.  And,  on  the  other  hand,  the 
parent's  power  over  the  child  is  very  little  aided  by  law.  The 
father  is  the  iiatural  guardian  of  the  minor  cliildren ;  in  which 
capacity  he  has  the  custody  of  their  persons,  but  not  of  their 
property.  He  may  correct  them  with  moderation,  bind  them  out 
to  service,  receive  their  earnings,  and  forbid  their  marrjring.  He 
may  also  by  will  appoint  for  them  a  testamentary  gtuirdian,  with 
powers  extending  to  their  persons  and  property.  This  is  a  singu- 
lar instance  in  which  a  person  may  delegate  a  power  which  he 
does  not  possess.  The  father,  unless  legally  appointed  guardian, 
cannot  control  the  separate  property  of  his  minor  child,  except  it 
be  earned  by  the  child's  labor ;  but  he  may  by  will  confer  this 
power  QA  another.  Finally,  at  majority,  or  when  a  daughter  mar- 
ries, all  power  of  the  parent  over  the  child  ceases  ;  and  the  child, 
to  all  intents  and  purposes,  becomes  emancipated  from  parental 
control,  (a) 

alao  Mathewson  v.  Perry,  37  Conn.  435  ;  Hammond  «.  Gorbett,  50  N.  H.  501  ;  Simp- 
son V.  Buck,  5  Lans.  (N.  Y.)  337.  A  step-father  is  not  bound  to  support  step-cliildren. 
JU  Besondy,  82  Minn.  385.  Whether  such  support,  if  furnished,  is  a  gratuity  or  not, 
must  be  determined  from  circumstances.  Bond  v,  Lockwood,  33  111.  312.  Contra,  54 
Iowa,  591. 

(a)  In  the  text,  I  have  purposely  abstained  from  details.  The  right  of  custody  of 
a  minor  child  is  not  absolute,  like  that  of  property.  The  law  looks  mainly  to  the 
good  of  the  child,  and  if  a  better  custody  exists  than  that  of  the  father,  the  law  will 
not  disturb  it.  State  v.  Baini,  3  Green,  N.  J.  194  ;  8.  c.  21  N.  J.  Eq.  384  ;  McBride  w. 
McBride,  1  Bush,  15  ;  Cole  v.  Cole,  23  Iowa,  438  :  Clark  v.  Bayer,  32  Ohio  SUte,  299  ; 
Smith  V.  Bragg,  68  Ga.  650 ;  25  Kan.  308  ;  42  Mich.  509.  But,  as  a  general  rule,  it 
belongs  to  the  father.  Queen  v,  Howes,  8  £1.,  B.  &  E.  322.  The  usual  mode  of  test- 
ing the  right  of  custody  is  by  habeas  corpus.  Gishwiler  v,  Dodez,  4  Ohio  State,  615  ; 
ante,  p.  263,  note  (c)  ;  2  Kent,  Com.  194,  205.  But  the  order  can  only  be  made  on 
habeas  corpus,  where  it  appears  that  the  child  is  unlawftilly  restrained  of  its  liberty, 
as  that  is  the  office  of  the  writ.  State  v.  Bainl,  3  Green  (N.  J.),  194.  It  has  even 
been  held  that  the  father's  right  to  the  custody  of  his  child  is  not  lost  by  abandonment. 
Johnson  v.  Terry,  34  Conn.  259.  Contra,  Brewster  v.  Compton,  68  Ala.  299  ;  82  Ohio 
State,  299.  The  mother  has  a  right  to  the  custody  of  an  illegitimate  child.  Alfred  v.  Mc- 
Kay, 36  Ga.  440.  The  father's  right  to  the  custody  of  the  child  cannot  be  transferred 
by  parol.  State  v,  Libbey,  44  N.  H.  821  ;  but  see  26  Kan.  650.  An  agreement  between 
the  husl)and  and  wife  that  she  shall  have  the  custody  of  their  child  is  not  binding  at 
law.  Johnson  t;.  Terry,  34  Conn.  259.  The  father's  right  to  the  earnings  of  the  child 
is  founded  upon  the  fact  of  support  and  protection.  If,  therefore,  the  father  agree  with 
the  child  that  he  shall  have  his  time,  or  send  him  out  into  the  world  to  j>rovide  for 
himself,  he  cannot  claim  his  earnings.  2  Kent,  Com.  193,  194 ;  1  Black.  Com.  453  ; 
Woodell  0.  Coggeshall,  2  Met.  89  ;  Stiles  v.  Granville,  6  Gush.  458  ;  Bray  v.  Wheeler, 
29  Vt  514  ;  72  Me.  509;  Rush  v.  Vought,  55  Penn.  State,  487.  And  the  property  so 
acquired  by  the  son  is  not  liable  for  the  (h'bts  of  the  father.  McCloskey  v.  Cyphert, 
27  Penn.  State,  220.  Even  though  the  child  continue  to  reside  with  the  parent  and 
perform  some  services  for  him.    66  Ala.  362  ;  Johnson  v.  Silsbee,  49  N.  U.  543.    Tha 
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§  109.  Rights  and  Duties  of  Children.  These  may  be  inferred 
from  the  foregoing  statements.  Like  those  of  parents,  ihej  are 
chiefly  of  moral  obligation,  and  not  a  subject  for  these  lectures. 
We  have  no  legal  provision  for  compelling  even  an  afiQuent  child, 
after  majority,  to  support  an  indigent  parent.  In  some  places,  there 
is  such  provision,  extending  even  to  grandchildren ;  and  it  might, 
perhaps,  be  well  if  we  had  it ;  but  as  our  law  stands,  the  child  or 
grandchild  cannot  be  compelled  to  support  the  parent  or  grand' 
parent,  even  to  save  them  from  the  poor-house.  Thus  filial,  like 
parental,  duty,  is  left  by  the  legislature  to  depend  upon  natural 
affection,  (a)  The  parent  may  invite  the  love,  respect,  obedience, 
and  support  of  the  child ;  but  the  law  will  not  help  him  to  com- 
mand them.  During  minority,  if  the  child  live  with  the  parent, 
and  there  be  no  agreement  to  the  contrary,  the  parent  is  entitled 
to  his  labor  and  earnings ;  but,  by  statute,  if  the  child  be  bound 
out  as  an  apprentice,  any  money  stipulated  for  in  the  indenture 
must  be  secured  to  the  child.  If  an  adult  child  continue  to  reside 
with  his  parents,  and  live  and  labor  in  common  with  the  fam- 
ily, there  is  no  implied  contract  to  pay  him  wages,  and  he  can 
only  claim  them  under  an  express  contract.  (6)    The  child  can 

father  is  not  bound  by  the  contract  of  the  child,  even  for  necessaries,  nor  liable  for  his 
torts,  unless  an  actual  authority  be  proved,  or  implied  from  circumstances.*  Baker  r. 
Keen,  2  Starkie,  501  ;  Van  Valkinbuig  v.  Watson,  13  Johns.  480.  But  in  this  lust 
case,  the  court  say,  '*  The  parent  is  under  a  natural  obligation  to  furnish  necessaries 
for  an  infant  child,  and  if  tne  parent  neglect  that  duty,  any  other  person  who  supplies 
such  necessaries  is  deemed  to  have  conferred  upon  the  delinquent  parent  a  benefit,  rrom 
which  the  law  raises  an  implied  promise  to  pay,  on  the  part  of  the  parent."  See  re- 
marks in  preceding  note.  On  the  ground  of  a  right  to  the  services  of  a  minor  child, 
the  father  may  sue  for  a  tort  committed  upon  such  child.  Hall  v,  Hollander,  4  B.  &  C. 
660.  And  in  case  of  the  seduction  of  a  daughter,  the  slightest  proof  of  service  will  be 
sufficient.  2  Leigh's  Nisi  Prius,  1462.  The  father  may  maintain  an  action  for  the 
seduction  of  his  daughter  effected  during  her  minority,  after  she  has  attained  her  nut^ 
jority.  Stevenson  v,  Belknap,  6  Clarke  (Iowa),  97.  \Vhen  a  minor  daughter  marries, 
the  rights  of  the  parent  are  transferred  to  her  husband  ;  and  the  parent  would  be  liable 
to  damages  for  wrongfully  depriving  the  husband  of  such  rights.  Friend  v.  Thomp- 
son, Wright's  Rep.  636.  In  New  York  it  has  been  held  that  an  action  for  the 
seduction  of  a  daughter  may  be  maintained  by  a  widowed  mother.  Gray  v.  Durland, 
60  Barb.  100.  If  a  law  of  Congress  authorizes  the  enlistment  of  minors  over  eighteen, 
such  enlistment  will  be  valid  and  binding.  In  tlie  Matter  of  Disinger,  12  Ohio  State, 
256. 

(a)  Reeves's  Dom.  Rel.  283 ;  Rex  v.  Munden,  1  Strange,  190  ;  Edwards  v.  Davis,  16 
Johnson,  281.  Furnishing  necessary  provisions  to  a  parent  is  not  a  sufficient  considera- 
tion to  support  a  subsequent  written  promise  by  the  child  to  pay  for  them.  Cook  v. 
Bradley,  7  Conn.  57.  nut  a  promise  to  pay  will  be  implied  where  there  is  a  previous 
request.  Stone  v.  Stone,  82  Conn.  142.  In  New  Hampshire  an  express  request  by 
the  child  to  furnish  tlie  necessaries  must  be  proved.  Lebanon  v.  Griffin,  45  N.  H. 
558. 

(b)  Wright's  Rep.  89,  133,  547,  751 ;  12  111.  App.  478 ;  Andrus  v.  Foster,  17  Vt.  556  ; 
Fit<?h  V,  Peekham,  16  id.  150  ;  Ridgway  v.  English,  2  New  Jersey,  409  ;  Steel  v.  Steel, 
12  Penn.  State,  64  ;  Hertzog  v.  Hertzog,  29  id.  465  ;  Zerbe  v.  Miller,  16  id.  488  ;  Weir 
V.  Weir,  8  B.  Monr.  647  ;  Seavey  v.  Seavey,  37  N.  H.  125  ;  Munger  v.  Hunger,  88  id. 
581  ;  Updike  v.  Ten  Broeck,  3  Vroom,  105  ;  Prickett  v,  Prickett,  20  N.  J.  Eq.  478 ; 
Havwood  V,  Brooks,  47  N.  H.  231  ;  Titmaii  v.  Titraan,  64  Penn.  State,  480  ;  Xuuey 
V.  Vantyne,  40  Vt.  501  ;  Hart  v.  Hart's  Adni.,  41  Mo.  441  ;  Butler  v.  Slam,  50  Penn. 
State,  456.  But  see  Guild  v.  Guild,  15  Pick.  130.  This  rule  applies  to  other  near  rela- 
tives adopted  into  the  family.  Hudson  v.  Lutz,  5  Jones  (N.  C.),  217.  A  parent  who 
goes  to  live  with  a  child  is  under  no  implied  obligation  to  pay  for  board.  Lynn  r.  Lynn, 
29  Penn.  State,  369  ;  and  where  a  married  daughter  lives  or  stays  at  her  father's  house, 
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only  bind  the  parent  by  his  contracts,  or  make  him  liable  for  his 
torts,  (a)  when  acting  imder  his  authority.  The  mere  relation 
involves  no  such  liability.  Nor  do  the  legal  relations  of  parent 
and  child  extend  to  those  of  step-parent  and  step-child,  unless  by 
statute. 

The  course  of  our  observations  upon  this  relation  of  parent  and 
child,  naturally  suggests  a  remark  or  two  upon  the  proper  scope 
of  legislation.  We  have  seen  that  the  law  interferes  very  little 
between  parents  and  children ;  much  less,  in  fact,  than  it  formerly 
did.  And  why  is  this  ?  Is  it  not  because  the  world  is  learning  to 
estimate  more  truly  the  nature  and  value  of  personal  liberty? 
The  complaint  has  always  been,  that  the  world  was  too  much 
governed ;  that  the  law  interfered  too  much  in  matters  which  did 
not  concern  the  public,  and  ought  therefore  to  be  optional.  This 
complaint  has  been  well  founded.  Perchance  it  would  not  be  with- 
out some  foundation  even  now ;  but  the  tendency  of  legislation  is 
certainly  encouraging  in  this  respect.  Men  are  more  and  more 
permitted  by  government  to  manage  their  own  affairs  in  their  own 
way.  This  is  strikingly  manifested  in  the  absence  of  legislation 
witii  respect  to  parent  and  child ;  and  therefore  I  have  remarked 
upon  it  here.  But  we  shall  have  frequent  occasion,  in  the  course 
of  our  inquiries,  to  notice  the  same  tendency  in  other  matters ; 
and  it  is  a  happy  tendency.  The  true  light  in  which  to  regard 
government,  is  that  of  a  necessary  evil.  Some  degree  of  govern- 
ment we  must  have,  to  preserve  social  order ;  but  the  less  we  have 
of  it  the  better,  provided  individuals  will  keep  themselves  in  order. 
That  is  the  happiest  condition  of  society  in  which  the  operations 
of  government  are  the  least  felt  in  private  affairs.  Like  the  atmos- 
phere which  supports  us,  we  are  the  best  off  with  respect  to  it  when 
we  have  the  least  reason  to  be  conscious  of  its  existence. 

the  husband  is  not  under  an  implied  contract  to  nay  for  her  board.  Cantine  v.  Phillips, 
5  Harring.  428.  When  parental  relations  exist  oetween  or  are  assumed  by  individuals, 
neither  an  a^ement  to  pay  for  services  rendered,  nor  for  the  maintenance  furnished, 
will  be  implied  from  the  mere  fact  that  the  services  were  rendered,  or  the  maintenance 
furnished.  DulTey  v.  Duffey,  44  Penn.  State,  399  ;  Oxford  v,  McFarland,  3  Ind.  156  ; 
Brush  V,  Blanchard,  18  111.  46;  Gillet  v.  Camp,  27  Mo.  611  ;  Brown  v,  Lockwell,  26 
Ga.  380  ;  Putnam  r.  Town,  34  Vt.  429  ;  Seidig  r.  Coover's  Ex'rs,  47  Penn.  State,  634  ; 
Adams  v.  Adams's  Adm'rs,  23  Ind.  60. 

(a)  Paul  V,  Hummel,  43  Mo.  119.  A  parent  is  not  liable  for  the  negligent  shooting 
of  a  horse  by  his  infant  child.  Baker  r.  Morris,  33  Kan.  680.  Contra  if  he  knew  the 
child  would  do  so.  Hoverson  v.  Noker,  60  "Wis.  511,  where  the  children  were  in  the 
habit  of  shooting  on  the  premises  to  frighten  passing  horses.  Where  the  minor  had 
contracted  to  clear  his  father's  land,  and  in  doing  bo  negligently  fired  the  plaintiff's 
property  the  parent  was  held  liable.    86  Ind.  476. 
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LECTURE   XVL 

GUARDIAN  AND  WABD.  (a) 

§  110.  Appointment  of  Qoardians.  The  relation  of  guardian  and 
ward  is  not  founded  in  nature,  like  that  of  parent  and  child ;  but 
owes  its  origin  to  legal  provision.  When  a  person  is  not  in  a  con- 
dition to  take  proper  care  of  himself  or  his  property,  the  law 
provides  that  some  other  person  shall  act  for  him  in  tiiis  behalf. 
The  person  thus  designated  is  guardian^  and  the  person  placed 
under  his  care  ward.  And  all  the  provisions  of  law  which  govern 
the  relation  thus  created  flow  naturally  from  this  general  object 
of  creating  it.  The  guardian  is  authorized  to  act  for  his  ward,  only 
in  those  matters  where  the  law  requires  that  there  should  be  action, 
and  the  ward  is  incapable  of  acting  for  himself.  Beyond  these 
limits  he  cannot  act  at  all ;  and  even  within  them  his  action  is 
carefully  controlled  by  law,  so  as  to  leave  as  little  latitude  as 
possible  for  the  exercise  of  discretion.  There  are  three  classes  of 
persons  whom  the  law  presumes  to  be  incapable  of  taking  care  of 
themselves,  and  therefore  places  under  guardianship;  namely, 
infantB^  idiotSj  and  lunatics.  To  these  may  sometimes  be  added  a 
fourth  class ;  namely,  deaf  and  dumb  persons  ;  and  in  some  of  the 
States,  but  not  here,  there  is  still  another  class ;  namely,  spend- 
thrifts. For  these  classes,  therefore,  the  law  appoints  guardians, 
or  provides  for  their  appointment  A  father,  (6)  in  contemplation 
of  death,  is  permitted  to  appoint  by  will  a  guardian  for  his  minor 
children ;  and  such  guardian  is  thence  called  a  testamentary/ 
guardian.  But  in  all  other  cases,  uuder  our  law,  guardians  are 
appointed  by  the  court  of  common  pleas,  and  may  be  called 
statutory  guardians.  In  the  books  of  common  law,  we  find  three 
sorts  of  guardians  spoken  of;  namely,  guardians  by  natureyfor 
nurture,  and  in  socage.  But  here,  these  distinctions  are  entirely 
useless ;  for  though  we  speak  of  the  father  as  the  natural  guar- 
dian of  his  minor  children,  yet,  until  he  becomes  a  statutory 
guardian,  his  authority  reaches  only  to  their  persons,  and  not  to 
their  property,  (c)  The  relation  of  guardian  and  ward,  there- 
fore, cannot  be  said  to  exist,  until  a  testamentary  or  statutory 
guardian  has  been  appointed.     Tlie  other  descriptions  of  guar- 

(a)  See  2  Kent,  Com.  lee.  30,  31  ;  1  Black.  Com.  eh.  17  ;  1  Swift,  eh.  7  ;  Reeves's 
Domestic  Kelations.  Schouler's  Domestic  Relations.  It  is  singular  that  we  have  no 
treatise  expressly  on  this  subject.  Since  the  new  constitution,  jurisdiction  in  matters 
of  guardianship  has  been  vested  exclusively  in  the  probate  court,  instead  of  the  common 
pleas. 

(h)  Or  mother,  if  there  be  no  father.  R.  S.  §  6266.  An  executor  or  administrator 
of  the  estate  may  be  api)ointed  guaixiian  of  the  person,  but  not  of  the  estate  of  a  minor. 
§  6256. 

(c)  Shanks  v.  Seamonds,  24  Iowa,  131. 
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dians  belong  to  the  feudal  system,  with  which  happily  we  have 
very  little  concern.  I  proceed,  therefore,  to  speak  of  the  legal 
condition  of  the  persons  who  may  be  placed  under  guardianship ; 
of  the  persons  who  may  be  appointed  guardians;  and  of  their 
powers  and  duties,  (a) 

§  111.  Infants.  (6)  In  this  State  all  males  under  twenty-one 
years  of  age,  and  all  females  under  eighteen,  are  called  infants  or 
minors,  in  England,  and  in  most  of  the  States,  the  age  of  majority 
is  the  same  for  both  sexes ;  namely,  twenty-one.  In  other  countries, 
it  varies  from  this  to  twenty-five,  and  perhaps  more.  It  is  neces- 
sary to  fix  upon  some  age  of  legal  emancipation,  and  perhaps 
twenty-one  is  as  suitable  as  any.  No  period  of  minority  could  be 
selected,  which  would  be  adapted  legally  to  all;  because  some 
arrive  at  maturity  much  sooner  than  others.  But  taking  the 
average,  at  the  present  day,  twenty-one  years  is  at  least  long 
enough.  During  this  period  of  minority,  the  law  places  infants 
under  various  disabilities,  founded  on  their  presumed  want  of 
judgment  or  discretion.  They  have  no  political  rights ;  that  is, 
they  cannot  vote,  nor  hold  office,  nor  act  as  jurors.  They  cannot 
make  deeds  or  wills.  They  cannot  marry  without  the  consent  of 
their  parents  or  guardians ;  and  under  the  ages  of  eighteen  for 
males,  and  fourteen  for  females,  they  cannot  marry  at  all.  They 
cannot  appoint  attorneys,  and  therefore  can  neither  sue  nor  defend 
suits  in  then:  own  names.  If  they  have  no  guardian,  they  may 
sue  by  their  next  friend,  technically  called  ©roeAem  ami;  but  they 
can  only  defend  by  guardian.  Minority  is  here  no  groimd  for 
delaying  suit ;  and  the  court  at  once  appoint  a  guardian  ad  litem 
to  defend  for  them.  (<?)  The  contracts  of  minors  are  not  absoltitely 
void,  like  those  of  married  women,  but  only  voidable,  (d)  During 
minority,  a  court  will  not  uphold  such  contracts,  unless  clearly 
beneficial  to  them;  and  after  majority,  such  contracts  may  be 
disaffirmed  and  avoided,  unless  they  were  for  necessaries  honestly 
furnished,  (e)    This  rule  is  designed  to  protect  infants  against 

(a)  The  marriage  of  a  female  ward  determines  the  gnardianship  as  to  her  person,  bat 
not  as  to  her  estate  ;  and  on  the  marriage  of  a  female  guardian,  the  probate  court  is  to 
appoint  a  new  guardian.     R.  S.  of  Ohio,  §§  6265,  6292. 

{h)  See  Bingham  on  Infancy  ;  McPherson  on  Infancy. 

(c)  Where  a  statutory  guardian  appears  and  defends  a  suit  for  his  ward,  it  has  the 
same  effect  under  1  S.  &  C.  673,  as  if  he  liad  been  expressly  appointed  guardian  <id 
lUem  by  the  court.     Rankin  v.  Kemp,  21  Ohio  State,  651. 

(cO  •{This  is  the  rule  even  when  his  contracts  are  prejudicial  to  him  as  a  contract  of 
suretyship.  Harver  v.  Dipple,  31  Ohio  State,  72.  in  some  States  a  false  representa- 
tion by  the  infant  that  he  is  of  age,  renders  him  liable  if  the  other  party  was  deceived 
thereby.  Such  is  not,  however,  the  general  rule.  Conrad  v.  Lane,  26  Minn.  389 ; 
Sims  V,  Everhardt,  102  U.  S.  300.  The  adult  can  rescind  such  contract,  as  in  other 
cases  of  fraud.  Bush  v,  Linthicum,  59  Md.  844  ;  Nolan  v.  Jones,  53  Iowa,  387.  In 
case  an  infant  becomes  a  partner,  the  personal  liability  for  debts  of  the  firm  is  voidable, 
as  in  other  contracts  ;  but  all  the  firm  assets  are  available  to  the  creditors,  as  in  any 
other  partnership.  A  ratification  after  the  infant  is  of  age  binds  him,  though  he  did 
not  know  he  was  not  lor^lly  l)ound.  Anderson  v.  Soward,  40  Ohio  State,  325  ;  Morse 
».  Wheeler,  4  Allen,  570  ;  but  see  3  Penn.  State,  428.  j- 

(e)  -{The  plaintiff  has  the  burden  to  prove  that  the  articles  furnished  were  neces- 
saries.    Woou  V,  Lacey,  50  Mich.  475.    And  even  then  it  seems  that  the  infant's  note 
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imposition ;  and  contracts  for  necessaries  are  therefore  excepted, 
because  the  reason  of  the  rule  does  not  embrace  them.  But  as  to 
all  other  contracts,  they  have  the  option  to  affirm  or  disaffirm  them 
on  becoming  of  age.  The  only  acts  of  minors,  with  respect  to 
which  they  are  placed  on  the  same  footing  as  adults,  are  crimes. 
From  the  moment  they  are  able  to  discern  between  right  and 
wrong,  infancy  ceases  to  form  an  excuse  for  crimes ;  at  least  this 
is  the  general  rule ;  and  the  few  exceptions  will  be  stated  when  we 
come  to  treat  of  criminal  law.  (a)  When  testamentary  guardians 
have  been  appointed,  their  authority  continues  until  majority ; 
but  in  all  other  cases,  males  at  the  age  of  fourteen,  and  females  at 
twelve,  have  a  right,  with  the  approbation  of  court,  to  choose  their 
own  guardians ;  and  it  has  been  held  in  this  State,  that  the  power 
of  guardians  previously  appointed  ceases,  of  course,  when  the  ward 
arrives  at  the  age  of  choice.  (J)  It  may  be  remarked,  in  general, 
tliat  if  any  one  of  the  acts  which  infants  are  disabled  from  doing 
of  themselves  are  requisite  to  be  done  to  protect  their  interests, 
they  are  to  be  done  by  their  guardians. 

§  112.  Idiots,  Lunatics,  and  Deaf  and  Dumb  Persons,  (e)     Per- 

ia  Dot  binding,  fur  he  is  liable,  not  for  the  contract  price,  but  for  the  reasonable  valae. 
See  Morton  v.  Steward,  5  111.  App.  533.  y 

[a)  **  The  capacity  of  infants  to  commit  crimes,  their  punishableness  for  criminal 
oflTences,  their  liability  civilly  for  various  wrongs  not  connected  in  any  sense  with  con- 
tracts, as,  for  instance,  for  battery  or  slander,  to  say  nothing  of  the  clear  right  in  some 
circumstances  to  maintain  trover  against  them,  are  of  universal  recognition.  But 
questions  which  have  not  been  considered  free  from  difficulty  ;  whether,  or  how  far, 
persons  are  civilly  liable  at  law  for  wrongs,  when  such  acts,  if  they  were  the  acts  of 
adults,  would  be  wrongs,  done  during  infancy,  when  connected  or  supposed  to  be  con* 
nected  with  contracts."  Per  Vice-chancellor  itnight  Bruce,  Stikeman  v.  Dawson, 
1  De  G.  &  S.  110.  The  question  seems  to  be  whether  the  action  really  sounds  in  con- 
tract  or  in  tort.  If  in  contract,  then  the  plaintiff  cannot,  by  choosing  the  form  of  an 
action  ex  delicto,  render  the  infant  liable.  For  instance,  if  a  horse  be  let  to  an  infant, 
and  he  uses  him  improperly,  the  wrong  is  so  connected  with  the  contract  of  hire,  that 
the  hirer  cannot  maintain  any  form  of  action.     Jennings  r.  Eundall,  8  T.  R.  835. 

{b)  Perry's  Lessee  v.  Brainerd,  11  Ohio,  442. 

Ic)  An  insane  person  is  liable  for  necessaries  supplied  to  him.  He  is  not  bonnd 
by  liis  contracts  made  or  deeds  executed  after  he  has  been  judicially  declared  insane, 
and  a  committee  or  guardian  has  been  appointed  ;  such  contracts  and  deeds  are  void. 
Where  the  inquest  ftnds  that  he  not  only  is  insane  at  the  date  of  the  inquest,  but  has 
been  so  for  a  specified  period  antecedent,  such  finding  does  not  conclude  persons  who 
dealt  with  him  during  such  antecedent  period.  Banker  v.  Banker,  63  N.  Y.  409  ;  Van 
Peuson  V.  Sweet,  61  N.  Y.  378 ;  Kippy  r.  Gant,  4  Ired.  Eq.  443  ;  Noel  v.  Karper, 
58  Penn.  State,  97.  If  there  is  a  question  of  fraud  or  imposition,  the  fact  of  insanity 
has  weight  in  the  determination  of  that  question.  In  cases  where  there  is  no  question 
of  fraud  or  imposition,  where  the  honesty  of  the  transaction  is  not  impugned,  the  law 
has  varied  as  to  the  effecjt  of  the  insanity  of  one  of  the  parties.  In  England,  the  law  is 
now  settled.  If  such  party  has  capacity  to  understand  the  transaction,  though  his 
mind  is  affecte<l  or  impaired,  the  transaction  is  binding.  If  he  is  in  fact  insane,  the 
law  in  England  was  established  by  Molton  v,  Camroux,  firet  in  the  Excheauer,  2  Ex. 
487,  afterwards  in  Exchequer  Chamber,  4  Ex.  17;  confirmed  in  Beavan  v.  McDonnell, 
9  Ex.  309  ;  and  more  definitively  determined  in  Matthews  v,  Baxter,  L.  R  8  Ex.  182. 
It  is,  that  a  contract  made  by  a  person  who  is  of  unsound  mind,  so  as  to  be  incapable 
of  underatanding  its  effect,  is  not  therefore  absolutely  void ;  it  is  voidable  at  that  per- 
»n's  option,  or  the  option  of  his  representatives,  unless  the  other  contracting  party  did 
not  believe,  and  had  not  reasonable  cause  to  believe,  that  he  was  of  unsound  mind,  in 
which  case  it  is  binding.  Accordingly,  partnerahip,  which  is  a  continuing  partnerahip, 
is  not  dissolved  by  the  insanity  of  one  of  the  film,  but  such  insanity  is  ground  for  its 
^BsBolution  by  the  court     1  Lindley  on  Partnership,  285  and  cases  cited.     The  courts 
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sons  laboring  under  mental  incapacity  are  of  two  kinds  ;  namely, 
those  who  have  no  intellect,  and  those  who  have  one  in  a  de- 

of  chancery  intimated  in  Price  v,  Bemngton,  8  MacN.  &  G.  498  ;  Elliott  v.  Ince,  7  De 
Gex,  M.  &  G.  475  ;  Manning  v.  Gill,  L.  R.  13  £q.  483 ;  and  held,  in  Campbell  v. 
Hooper,  8  Smale  &  Giff.  153,  that  the  same  rule  applies  to  deeds  and  mortgages.  But 
they  hold,  also,  that  a  voluntary  deed,  as  a  deed  of  disentailment  and  settlement  — 
Elliott  V.  Ince,  7  De  Gex,  M.  &  G.  475,  or  a  deed  without  consideration  —  Manning  v. 
Gill,  L.  R,  13  Eo.  483,  or  gift  —  35  Hun,  656  — is  void. 

In  the  Unitecl  States,  it  is  generally  held  that  contracts  made  by  one  of  unsound 
mind  are  voidable.  Seaver  v,  Fnelps,  11  Pick.  304  ;  Arnold  v.  Richmond  Iron  Works, 
1  Gray,  434 ;  Jackson  v.  Gumaer,  2  Cowen,  552 ;  Ingraham  v.  Bald^vin,  9  N.  Y.  45  ; 
Chew  V,  Bank  of  Baltimore,  14  Md.  818  ;  Fitzgerald  v.  Reed,  17  Miss.  94  ;  Maddox  v. 
Simmons,  31  Ga.  512 ;  George  v.  Railway  Co.,  34  Ark.  613  ;  Clark  v.  Trail,  1  Mete. 
(Ky.)  35  ;  Musselman  v.  Cravens,  47  lud.  1  ;  Allen  v,  Berryhill,  27  Iowa,  534 ;  Crow- 
ther  V.  Rowlandson,  27  Cal.  376. 

It  seems  to  have  been  held  that  a  contract  is  void  (1)  if  made  with  one  whose  in- 
sanity is  evident  to  any  one  of  ordinary  capacity  and  prudence,  in  Lincoln  v.  Buck- 
master,  32  Vt.  652 ;  Halley  v.  Troester,  72  Mo.  73 ;  94  Penn.  Stete,  483 ;  42  Mich, 
165  ;  (2)  if  there  is  no  consideration  moving  to  him,  as  in  a  contract  of  suretyship  — 
Van  Patten  v.  Beales,  46  Iowa,  46 ;  a  gilt  to  a  charity,  Riggs  v.  American  Tract 
Society,  84  N.  Y.  330  ;  or  as  an  accommodation  indorser  —  Hicks  v.  Marshall,  15 
N.  Y.  Supreme  Ct.  R.  327;  Wireback  v.  Bank,  97  Penn.  State,  643. 

But  wnere  the  contract  is  fair,  and  the  other  contracting  party  is  ignorant  of  his 
condition,  and  the  contract  has  been  executed  by  him  or  so  far  executed  that  he  cannot 
be  put  in  statu  quo,  the  contract  will  not  be  rescinded,  but  will  be  enforced  against 
him,  and  he  will  be  required  to  pay  his  promissoiy  note  so  given.  Young  v.  Stevens, 
48  N.  H.  133  ;  Yanger  v.  Skinner,  14  J^.  J.  Eq.  389  ;  Matthieson  v.  McMahon,  38 
N.  J.  Law,  537;  Beals  v.  See,  10  Barr,  56  ;  Lancaster  Bank  v.  Moore,  78  Penn.  State, 
407;  Carry.  HoUiday,  5  Ired.  Eq.  167;  Sinims  r.  McLure,  8  Rich.  Eq.  286  ;  McCor- 
mick  V,  Little,  85  III.  62  ;  Copenrath  v.  Kienby,  85  Ind.  18  ;  Abbott  v.  Creal,  56  Iowa, 
175 ;  Mut.  L.  Ins.  Co.  v.  Hunt,  79  N.  Y.  541 ;  61  Mich.  529. 

A  power  of  attorney,  like  all  other  volunteer  deeds,  executed  by  an  insane  person,  is 
void.     Dexter  v.  Hall,  15  Wall.  9. 

It  was  decided  in  The  Estate  of  Desilver,  5  Rawle,  111,  that  the  deed  of  an  insane 
person  is  void.  The  same  was  held  in  Van  Deuson  v.  Sweet,  51  N.  Y.  378.  The  case 
of  The  Estate  of  Desilver  was  decided  on  the  ground  that  the  law  was  long  since  settled 
by  the  case  of  Thompson  v.  Leach,  that  while  the  feoffment  of  a  lunatic  is  only  void- 
able, his  conveyance  by  deed,  or  which  takes  effect  only  by  deed,  is  void  ;  and  that,  as 
in  the  United  States  there  is  no  feoffment,  but  only  conveyance  by  deed,  the  deed  of 
an  insane  person  is  void.  Prominence  was  given  to  this  reasoning  by  its  being  adopted 
by  Justice  Strong  of  the  Supreme  Court  of  the  United  States  in  Dexter  v.  Hall.  In 
that  case,  however,  it  was  obUer  dictum,  as  the  case  was  upon  a  power  of  attorney, 
and  it  has  never  been  questioned  that  the  power  of  attorney  of  either  infant  or  nan 
compos  is  wholly  void.  Thompson  v.  Leach,  which  went  twice  to  the  House  of  Lonls, 
is  found  reported  in  3  Mod.  296,  301  ;  12  Mod.  173  ;  3  Lev.  284  ;  Salk.  300,  427, 
565,  576  ;  Carthew,  435  ;  Comberbach,  469.  The  rule  is  found  in  12  Mod.  173,  "  The 
surrender  is  void  ;  for  whatever  is  done  by  an  infant  or  jwn  comjws  mentis  which  takes 
effect  only  by  deed  is  void  ;  but  it  is  otherwise  in  case  of  a  feoffment,  by  i*eason  of 
the  notoriety  and  solemnity  thereof."  It  is  stated  in  Hobart,  p.  224,  and  other  of 
the  older  books,  that  a  lunatic's  conveyance  by  fine,  or  by  common  recovery,  when  the 
lunatic  appeared  to  the  precipe  in  person  and  not  by  power  of  attorney,  was  voidable, 
not  void.  The  distinction  between  voidable  and  void  conveyances  of  a  lunatic  was 
between  such  public  and  solemn  acts  as  a  feoffment,  a  fine  and  a  recovery,  and  secret 
deeds  as  surrender  and  release.  The  deed  in  Thompson  v.  Leach,  though  technically 
delivered,  was  retained  by  the  sun*enderer,  was  without  consideration,  and  did  not  come 
to  the  knowledge  of  the  surrenderee  till  more  than  five  years  after  its  execution.  Lord 
Mansfield,  in  his  masterly  opinion  in  Zouch  v.  Parsons,  held,  announcing  the  decision 
of  the  couil,  that  the  ruling  in  Thompson  v.  Leach,  so  far  as  it  referred  to  infants,  was 
not  law.     It  certainly  cannot  be  said  to  be  law  in  England  now  as  to  insane  persons. 

In  the  United  States,  conveyance  is  generally  made  by  deed  of  bargain  and  sale. 
Here  a  deed  of  bargain  and  sale  operates  as  a  feoffment ;  the  delivery  of  the  deed 
transfers  seisin.  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434 ;  Hare  v.  Jernigan, 
76  N.  C.  471 ;  and  being  executed  in  the  presence  of  witnesses,  acknowledged  before  a 
public  officer,  and  placed  on  record  where  they  are  open  to  the  inspection  of  all,  they 
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ranged  state.  As  to  the  former,  whether  the  want  of  intellect 
exist  from  birth,  or  be  occasioned  by  some  subsequent  cause, 
we  may  call  them  idiots^  though  this  term  is  usually  restricted  to 
persons  bom  without  mind.  But  in  either  case  the  result  is  the 
same.  Here  is  a  lack  of  mental  power,  a  deficiency  of  intellect. 
As  applied  to  crimes,  the  criterion  is  inability  to  distinguish  right 
from  wrong.  As  applied  to  civil  matters,  the  criterion  is  inability 
to  understand  common  things  or  manage  common  affairs.  There 
need  not  be  a  total  want  of  mind,  but  only  such  a  degree  of  weak- 
ness or  imbecility  as  to  require  guardianship. 

The  other  class,  including  those  who  have  intellect,  but  in  a 
deranged  state,  may  be  called  lunatics.  There  need  not  be  frenzy 
or  raving  madness,  such  as  to  require  confinement,  but  only  a  de- 
rangement, greater  or  less,  of  the  reasoning  faculties.  And  here 
the  true  criterion  is  delusion^  which  consists  in  believing  without 
evidence,  acting  without  motive,  reasoning  without  premises,  and 
treating  fancies  as  realities.  It  is  not  enough  that  the  delusion 
have  an  insufficient  basis.  It  must  have  no  basis  at  all ;  and  it 
must  so  thoroughly  possess  the  mind  as  to  become  a  fixed  idea, 
out  of  which  the  subject  cannot  be  reasoned.    This  insanity  may 

have  as  great  "  notoriety  and  solemnity  "  as  a  feoffment.  Accordingly,  in  the  United 
States  generally,  the  deed  of  an  insane  person  is  held  to  be  voidable  only.  Hovey  v. 
HobsoD,  53  Maine,  451  ;  Arnold  v,  Richmond  Iron  Works,  1  Gray,  484  ;  Eaton  «• 
Eaton,  37  N.  J.  Law,  108  ;  Crawford  v.  Scovell,  94  Penn.  State,  48 ;  Evans  «.  Horan, 
52  Md.  602  ;  Riggan  t;.  Green,  80  N.  C.  236  ;  Elstonv.  Jasper,  45  Texas,  409;  Brecken- 
bridge  V.  Onnsby,  1  J.  J.  Marshall,  239;  Freed  v.  Brown,  55  Ind.  810 ;  Scanlan  v, 
Cobb,  85  III.  296 ;  Mohr  v.  Tulip,  40  Wis.  66.  Omlra  that  it  is  void.  Rogers  v. 
Blackwell,  49  Mich.  192  ;  Harris  t\  Harris,  64  Cal.  108.  Of  sale  of  chattels  by  hinu 
94  Ind.  535  ;  20  Fed.  Rep.  756 ;  s.  c.  4  McCrary,  C.  C.  34. 

A  deed  is  wholly  void,  if  he  is  under  gnaraianship,  though  the  guardian  assents. 
Rannels  v.  Gerner,  80  Mo.  474. 

A  deed  will  not  be  avoided  because  the  grantor  is  affected  by  monomania,  unless 
the  monomania  is  such  that  it  infects  the  transaction.  Ekin  v.  McCracken,  11  Fhila. 
(Pa.)  534  ;  Schuff  v.  Ransom,  79  Ind.  458  ;  Jones  v.  Hughes,  15  Abb.  N.  Caa.  141.  It 
will  not  be  avoided  because  the  grantor  is  a  monomaniac  on  the  subject  of  religion. 
Burgess  v.  Pollock,  53  Iowa,  273. 

In  some  States  it  has  been  held  that  restitution  of  the  consideration  is  not  required 
before  a  judicial  avoidance  of  the  deed  of  an  insane  person.  Gibson  v,  Soper,  6  Gray, 
279  ;  Crawford  v,  Scovell,  94  Penn.  State,  48  ;  Nichol  v.  Thomas,  58  Ind.  42  ;  Hadley 
V.  Troestcr,  72  Mo.  73.  In  the  first  two  cases  it  is  intimated  that  only  such  restitution 
would  in  any  event  be  adjudged  as  would  be  equitable  under  the  circumstances.  The 
action  in  Crawford  v,  Scovell  was  ejectment,  out  in  Pennsylvania  ejectment  can  be 
brought  upon  an  equitable  title,  fey  the  civil  code  of  Louisiana,  a  deed  or  contract 
will  be  avoided  only  on  the  ground  of  notorious  insanitv;  and  reimbursement  is  ordered 
for  only  so  much  of  the  consideration  as  accrued  to  the  benefit  of  the  insane  person. 
Fecel  V.  Guinault,  32  La.  An.  91  ;  Legay  v.  Marston,  32  La.  An.  170. 

Where  the  purchase  was  a  fair  one,  and  made  in  ignorance  of  the  insanity  of  the 
grantor,  and  the  consideration  paid,  the  court  has,  in  the  following  cases,  held  the 
deed  valid  and  refused  to  set  it  aside.  Riggan  v.  Green,  80  N.  C.  236 ;  Rusk  v, 
Fenton,  14  Bush,  490 ;  Scanlan  v.  Cobb,  85  111.  296 ;  Ashcraft  v,  De  Armand,  44 
Iowa,  229.  Under  the  same  circumstances,  the  mortgage  of  an  insane  pei-son  has 
been  foreclosed.  Insurance  Comi)any  v.  Hunt,  79  N.  Y.  541  ;  Crouse  v,  Holman,  19 
Ind.  30. 

An  insane  person  is  civilly  liable  for  his  torts,  Morain  v,  Devlin,  182  Mass.  87; 
but  only  in  compensatory,  not  in  vindictive  damages.  Morse  v.  Crawford,  17  Vt.  499  ; 
Krom  V.  Schoonmaker,  3  Barb.  647;  Ward  v.  Comatser,  4  Baxter  (Tenn.),  64.  He  is 
not,  however,  liable  for  libel  or  slander.    6  Humph.  199. 
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be  either  total  or  partial.  There  may  be  a  general  kind  of  delu- 
sion upon  all  subjects,  or  only  upon  one  or  more  subjects.  The 
latter  kind  is  called  monomania.  Here  reasoti  is  not  wholly  de- 
throned, but  delusion  sits  beside  her.  The  mind  is  not  wholly 
darkened,  but  only  some  of  its  apartments.  The  monomaniac 
may  be  perfectly  sane  on  all  subjects  but  one,  and  perfectly  wild 
on  that.  And  it  is  chiefly  with  respect  to  this  kind  of  insanity 
that  difficulties  arise  in  jurisprudence.  With  respect  to  crimes, 
it  is  now  settled  that  monomania  is  no  excuse,  unless  the  delusion 
be  directly  connected  with,  and  the  cause  of,  the  crime.  With 
respect  to  civil  matters,  such  as  contracts  and  wills,  the  better 
opinion  is,  that  monomania  will  not  set  them  aside,  unless  it  be  so 
directly  connected  with  them  as  either  to  have  wholly  produced, 
or  essentially  modified  them. 

There  is  another  kind  of  insanity  called  moral  by  medical 
writers,  which  exists  when  there  is  no  intellectual  delusion,  but 
only  a  perversion  of  the  moral  sentiments  and  affections.  But 
this  has  never  been  recognized  in  jurisprudence,  and  I  trust 
never  will  be ;  because  it  would  not  only  furnish  an  universal 
apology  for  crime,  but  introduce  the  utmost  uncertainty  into  civil 
transactions,  (a) 

I  may  here  say  a  word  upon  the  subject  of  drunkenness.  This 
is  not  regarded  by  the  law  as  insanity,  though  it  may  lead  to  it. 
Hence  mere  intoxication  is  no  excuse  for  crime ;  though  where  a 
particular  state  of  mind  must  exist  in  order  to  constitute  a  crime, 
it  may  perhaps  be  taken  into  view  in  determining  whether  such 
state  of  mind  existed.  (6)  But  as  to  contracts,  the  rule  now  is, 
that  if  a  man  be  so  drunk  at  the  making  of  a  contract  as  not  to 
know  what  he  is  about,  the  contract  is  void,  (c) 

As  to  deaf  and  dumb  persons,  it  by  no  means  follows  that  they 
are  incapable  of  taking  care  of  themselves.  On  the  contrary, 
under  the  present  provision  made  for  educating  them,  they  are 
enabled,  by  signs  and  by  writing,  to  do  almost  every  thing  which  per- 
sons blessed  with  speech  and  hearing  can  do.  Of  course  the  fact 
of 'being  deaf  and  dumb  does  not  of  itself  invalidate  civil  acts, 
nor  excuse  crime.  Our  statute,  however,  provides  for  such  as  are 
incapable  of  managing  their  affairs,  in  the  same  manner  as  for 
idiots  and  lunatics. 

The  substance  of  our  statutory  provision  is  this :  (rf)  Upon 
application  to  an  associate  judge,  by  any  relative,  overseer  of  the 

(«)  State  t'.  Spencer,  1  Zabriskie  (N.  J.),  207. 

(6)  Cline  v.  State,  43  Ohio  State,  332. 

(c)  Frencli  r.  French,  8  Ohio,  214.  In  England  the  rule  as  to  the  liability  of  a  per- 
son upon  his  contracts  or  deeds  made  while  drunk  is  the  same  as  to  his  liability  upon 
the  same  made  while  insane.  Molton  r.  Camroux,  2  Ex.  487,  4  Ex.  17;  Pollock  on  the 
Principles  of  Contract,  pp.  76-82.  In  the  United  States  the  liability  is  generally 
the  same.  Morris  v.  Clay,  8  Jones,  Law,  216  ;  Jenness  v.  Howard,  6  Blackf.  240  ; 
Johns  V.  Fritchey,  39  Md.  258  ;  Joest  v,  Williams,  42  Ind.  565  ;  Bates  r.  Ball,  72  111. 
108  ;  Cavender  v,  Waddingham,  5  Mo.  App.  457;  R.  8.  of  Ohio,  §  6317-19  as  to  put- 
ting common  drunkards  under  ^ardianship. 

{d)  Since  1853  this  jurisdiction  has  been  transferred  to  the  probate  court. 
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poor,  or  other  inhabitant  of  the  township,  he  is  empowered  to  call 
a  jury  of  five  persons,  not  of  the  same  township,  to  hold  an  in- 
quest. If  the  jury  find  that  tlie  person  complained  of  is  an  idiot 
or  lunatic,  they  certify  whether  he  is  a  pauper  or  not,  and  whether 
he  ought  to  be  confined  or  not.  If  they  find  that  he  is  an  idiot 
and  pauper,  he  is  committed  to  the  charge  of  the  overseers  of  the 
poor.  If  they  find  that  he  is  a  lunatic  and  pauper,  and  ou^t  to 
be  confined,  he  is  committed  to  jail  until  he  can  be  received  into 
the  lunatic  asylum.  If  they  find  that  he  is  an  idiot  or  lunatic, 
but  not  a  pauper,  and  not  requiring  confinement,  the  associate 
judges  appoint  a  guardian  (a)  to  take  charge  of  the  person  and 
property  of  himself  and  his  children.  When  a  person  indicted 
for  homicide  is  acquitted  on  the  ground  of  insanity,  the  jury 
are  to  specify  this  in  their  verdict;  and  if  the  court  think  it 
would  be  dangerous  for  him  to  go  at  large,  he  is  committed  to 
jail  until  he  can  be  received  into  the  asylum.  In  all  cases, 
when  there  is  reason  to  believe  insanity  has  ceased,  provision 
is  made  to  ascertain  the  fact  by  inquest,  and  restore  the  party 
to  his  rights. 

§  113.  .Powers  and  Duties  of  Guardians.  (5)  Any  person  may 
be  a  testamentary  guardian,  whom  the  testator  may  think  fit  to 
appoint.  But  no  executor  or  administrator  of  an  estate  in  which 
a  minor  is  interested  can  be  his  statutory  guardian.  Guardians 
are  required  to  give  bonds  with  security,  in  such  sum  as  the  court 
shall  determine,  for  the  faithful  discharge  of  their  duty,  before 
the  letter  of  guardianship  is  granted ;  and  being  amenable  for  all 
their  doings  to  the  court  appointing  them,  they  are  liable  to 
removal  on  good  cause  shown.  Within  three  years  from  their 
appointment,  and  at  subsequent  intervals  of  two  years  thereafter, 
guardians  of  minors  are  required  to  settle  their  guardianship  ac- 
counts to  the  approval  of  the  court,  for  which  purpose  they  must 
be  filed  one  term  beforehand,  and  public  notice  thereof  given  by 
the  clerk,  in  order  that  any  person  interested  may  file  objections. 
The  settlements  thus  made  are  final,  unless  the  ward,  within  two 
years  after  becoming  of  age,  see  fit  to  question  them  by  a  pro- 
ceeding in  chancery.  In  case  of  neglect,  a  settlement  will  be 
enforced  by  citation  and  attachment.  The  compensation  of  guar- 
dians for  their  services  is  a  matter  wholly  in  the  discretion  of  the 
court.  The  general  rule  is,  that  they  cannot  speculate  for  their 
own  advantage  with  the  funds  of  their  wards ;  that  all  profits 
must  be  accounted  for  by  them  ;  and  that  if  they  neglect  to  make 
interest  on  money  in  their  hands,  without  good  reason,  they  are 
nevertheless   chargeable  with  interest.     If  the  delinquency   be 

(a)  And  such  guardian  may  sue  in  his  own  name.     1  West.  Law  Jour.  454. 

(6)  Kste  1?.  Strong,  2  Ohio,  401  ;  Armstrong  v.  Miller,  6  id.  118  ;  State  v.  Humph- 
reys, 7  id.  1  pt.  223  ;  Davis  v.  Ford,  7  id.  2  pt.  104  ;  Pedan  v.  Robb,  8  id.  227  ; 
Stall  V.  Macalester,  9  id.  19;  Perry  v,  Brainard,  11  id.  442  ;  Maxsom  v.  Sawyer,  12  id. 
195  ;  Bohart  v.  Atkinson,  14  id.  228  ;  Davies  v,  Lowrey,  15  id.  655  ;  State  v,  Sloane, 
20  id.  827  ;  Case  v.  Ohio,  10  Western  Law  Journal,  163  ;  Wright,  119,  200,  390,  562, 
657. 
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gross,  they  are  chargeable  with  compound  interest,  (a)  Their 
power  over  the  persona  of  their  wards,  is  the  same  as  that  of 
parents  over  their  children,  with  this  exception,  that  they  cannot 
bind  them  out  by  indenture,  without  the  approbation  of  the  court. 
Their  power  over  the  personalty  of  their  wards  is  the  same  as 
that  over  their  own ;  except  that  they  cannot  bind  their  wards  by 
future  contracts,  without  special  provision  of  law.  Their  power 
over  the  reqUi/  is  not  so  extensive.  They  have  the  management 
of  it,  and  oi  the  rents  and  profits  of  it,  and  may  bring  trespass 
and  ejectment  in  their  own  names  ;  (5)  but  they  cannot  sell  it,  as 
they  can  personalty,  without  express  leave  of  court;  and  this 
leave  will  not  be  granted  unless  the  court  is  satisfied  that  such 
sale  will  be  for  the  advantage  of  their  wards,  or  is  necessary  for 
their  maintenance,  (c)  Indeed,  this  is  going  further  than  is  gen- 
erally allowed.  In  most  places,  the  realty  of  minors  can  only  be 
sold  for  their  maintenance ;  but  here,  by  special  provision,  it  may 
be  sold  for  the  purpose  of  making  a  better  investment.  The 
mode  of  proceeding  will  be  described  hereafter.  On  the  whole, 
perhaps  this  is  well;  for  it  often  operates  injuriously  upon  the 
interests  of  the  community,  as  well  as  of  the  minors,  that  their 
realty,  especially  when  unimproved,  should  be  tied  up  from  sale 
until  their  majority ;  but  still  it  is  rather  a  departure  from  the 
general  policy  of  the  law  relating  to  minors,  which  is,  to  leave 
everything  as  far  as  possible  in  the  condition  in  which  it  happens 
to  be,  until  they  become  of  age  to  change  it.  This  power  to  sell 
real  estate  is  extended  by  our  statute  to  guardians  of  minors 
residing  out  of  the  State,  upon  their  giving  additional  security,  if 
required,  (d} 


LECTURE  XVII 

MASTER  AND  SERVANT,  (e) 

§  114.  Apprentices.  The  title  of  master  and  servant^  at  the 
head  of  a  lecture,  does  not  sound  very  harmoniously  to  republican 

(a)  Annstrong  r.  Miller,  6  Ohio,  118  ;  2  Kent,  Com.  231,  and  note.  See  post,  §  177. 
Even  after  the  ward's  coming  of  age,  the  guardian  is  held  to  good  faith,  and  a  pnr- 
chase  of  the  ward's  property  after  he  or  she  comes  of  age,  for  an  inadequate  price,  will 
be,  per  «c,  evidence  of  fraud.  E))erts  v,  Eberts,  55  Penn.  State,  110.  And  so  before 
the  termination  of  the  guardianship,  even  in  good  faith.     61  Miss.  766. 

(b)  They  may  lease,  but  such  lease  is  terminable  on  the  majority  of  the  ward  or  the 
appointment  of  another  guardian.  May  lease  for  not  over  three  years  in  Ohio  without 
leave  of  court,  or  for  not  over  fifteen  years  by  leave  of  court.  R.  S.  §§  6295-6,  6801  ; 
Emerson  t;.  Spicer,  55  Barb.  428  ;  s.  o.  46  N.  Y.  594.  See  also  Richardson  v,  Richard* 
son,  49  Mo.  29. 

(e)  See  R.  S.  of  Ohio,  §  6280. 
id)  R.  S.  §  6290. 

{e)  See  2  Kent,  Com.  lee.  87,  41  ;  1  Bhick.  Com.  cb.  14;  1  Swift,  ch.  8  ;  Smith, 
Wood,  on  Master  and  Servant. 
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ears.  And  in  fact  aervittidey  strictly  so  called,  does  not  exist  in 
this  country,  except  in  the  case  of  slaves  ;  nor  in  this  State  at  all. 
But  the  legal  relation  of  master  and  servant  must  exist,  to  a 
greater  or  less  extent,  wherever  civilization  furnishes  work  to  be 
done,  and  the  difference  of  condition  makes  some  persons  em- 
ployers, and  others  laborers.  In  fact,  we  understand  by  the 
relation  of  master  and  servant,  nothing  more  or  less  than  that 
of  employer  and  employed.  It  is,  therefore,  a  relation  created  by 
contract,  express  or  implied,  and  might  properly  be  treated  under 
the  head  of  contracts ;  but  custom  has  placed  it  among  the 
personal  relations,  and  I  shall  so  treat  it.  Blackstone  divides 
servants  into  four  classes;  namely,  menial  servants^  common  lor 
borerSj  apprentices^  and  agevds.  But  there  is  no  occasion  here  for 
treating  separately  of  the  first  two;  because  we  have  no  pro- 
visions, as  in  England,  relating  to  the  duration  of  the  contract, 
the  amount  of  wages,  the  time  of  laboring  each  day,  and  the  like ; 
all  such  matters  here  being  settled  between  the  employer  and  the 
employed,  as  matters  of  contract.  And  if  there  be  no  express 
contract,  the  law  implies  one,  on  the  part  of  the  employer,  to  pay 
a  reasonable  compensation,  and  on  the  part  of  the  employed,  to 
possess  and  use  reasonable  skill  and  diligence.  We  have,  there- 
fore, but  two  classes  of  servants  to  speak  of ;  namely,  apprentices 
and  agents.  With  respect  to  apprentices,  our  law  is  chiefly  statu- 
tory. Males  can  only  be  bound  until  twenty-one,  and  females 
only  until  eighteen.  Beyond  these  ages,  they  may  bind  them- 
selves for  any  length  of  time,  if  they  enter  freely  into  the  in- 
denture, and  there  be  a  bona  fide  consideration  for  the  binding. 
Our  statute  in  relation  to  apprentices  includes  "  clerks^  apprentices^ 
and  servantSy^  and  places  them  all  on  the  same  footing.  The  kind 
of  occupation,  therefore,  is  of  no  consequence ;  the  words  being 
broad  enough  to  include  every  description  of  service.  The  mode 
of  binding  is  by  indenture^  and  the  time  is  during  minority.  The 
minor  is  not,  as  at  common  law,  required  to  be  a  party  to  the 
indenture,  (a)  One  of  the  parties  must,  of  course,  be  the  master. 
The  other  depends  upon  circumstances.  It  is  the  father,  if 
living ;  if  not,  the  mother  or  guardian  ;  and  if  the  guardian,  the 
indenture  must  be  approved  by  the  court  of  common  pleas.  If, 
however,  the  minor  be  a  destitute  orphan,  or  if  his  parents  do  not 
provide  for  him,  the  township  trustees  have  authority  to  bind 
him.  The  term  apprentice  usually  implies  one  bound  for  the 
learning  of  some  particular  trade ;  but  I  shall  use  it  to  signify 
any  one  bound  according  to  the  statute.  The  substance  of  the 
indenture  is  provided  for  in  the  statute.  (5)     It  must  in  all  cases 

(a)  Tn  those  States  where  the  minor's  consent  must  be  expressed  in  the  indenture, 
there  roust  be  apt  words  to  express  it  in  the  instrument,  and  his  simple  si^jpiature 
is  not  sufficient  Harper  v.  Gilbert,  6  Cushinff,  417.  A  contract  of  apprenticeship, 
not  conformable  to  the  statute,  is  voidable  only  by  the  apprentice,  and  cannot  be 
avoided  for  that  reason  by  any  other  person.  Page  v.  Marsh,  86  N.  H.  805.  Doane 
V.  Covel,  56  Maine,  527. 

(6)  The  Ohio  sUtutes  now  (R.  S.  §§  8121-3)  slightly  modify  the  statement  of  the 
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specify  the  e^  and  tenn  of  seirice.  If  for  a  white  person,  it 
must  stipulate  for  the  education  of  the  apprentice  in  reading, 
writing,  and  arithmetic ;  unless  the  binding  he  for  less  than  four 
years.  In  all  cases,  the  master  must  engage  to  give  the  appren* 
tice,  at  the  expiration  of  the  time,  a  new  Bible  and  two  suits  of 
clothes.  If  there  be  any  money  to  be  paid  by  the  master,  it  must 
be  secured  to  the  minor,  and  not  to  his  parent  or  guardian. 
Nothing  is  said  of  the  covenants  on  the  other  side ;  except  that 
the  parent,  guardian,  or  trustees  are  not  to  be  personally  bound 
thereby,  unless  they  expressly  stipulate  so  to  be.  The  master 
must  have  the  indenture  recorded  by  the  township  clerk  within 
three  months.  On  faibire  so  to  do,  the  minor  will  be  discharged : 
but  the  master  will  still  remain  liable  on  his  covenants.  Having 
thus  provided  by  whom  and  how  the  binding  shall  be  made,  the 
statute  proceeds  to  fix  a  tribunal  for  settling  disputes.  The 
entire  jurisdiction  is  given  to  justices  of  the  peace,  without  appeal. 
They  have  power,  on  complaint  of  either  party,  to  summon  the 
other  before  them,  and  if  they  can  effect  a  reconciliation,  to  make 
such  order  as  justice  requires ;  if  not,  to  summon  a  jury  of  five 
persons  to  investigate  the  facts.  If  the  minor  be  the  aggrieved 
party,  the  complaint  may  be  made  by  the  parent,  guardian,  trus- 
tees, or  next  friend.  If  the  jury  find  that  the  master  has  broken 
any  of  his  covenants,  or  has  neglected  to  furnish  necessary  food 
or  clothing,  whether  agreed  for  or  not,  or  has  been  guilty  of  any 
kind  of  cruelty,  they  assess  the  damages,  and  the  indenture  is 
thenceforth  annulled.  If  the  complaint  be  by  the  master,  for  the 
misbehavior  of  the  minor,  the  jury  determine  whether  the  master 
ought  to  bo  discliarged  or  not  from  the  indenture.  If  so,  or  if 
the  apprentice  run  away,  the  master  has  his  action  for  damages 
against  the  minor.  He  also  has  his  action  against  any  person 
who  shall  entice  the  apprentice  away,  or  harbor  him. 

Other  Incidents  of  Apprenticeship,  (a)     I  have  thus  far  fol- 

text.  The  following  form  has  been  modified  accordingly :  Form  of  indenture,  Thia  in- 
denture of  apprenticeship,  between ,  father  of ,  on  the  one  part,  and , 

of  the  other  jMirt,  "^vitnesseth  :  That  the  said ,  aged years,  on  the , 

is  hereby  bound  as  an  apprentice  under  the  said ,  from  the  date  hereof  until  the 

,  to  learn  the  traae  and  occupation  of  a ;  and  is  faithfully  to  serve  the 

said ,  and  correctly  to  demean  himself  during  the  term  of  his  apprenticeship. 

And  the  said does  hereby  covenant  that  he  will  teach  the  said the  said 

trade  and  occupation  of  a ,  and  will  provide  him,  during  said  apprenticeship^ 

with  board,  lodging,  medicine,  washing,  clothmg,  and  all  other  necessaries  suitable  for 
an  apprentice  ;  and  will  send  the  said  ^—  to  a  common  school  for  at  least  twelve 
weeks  in  each  school-year  during  the  apprenticeship,  after  the  minor  is  eight  years  of 
af^ ;  and  at  the  expiration  of  said  term  of  service,  will  furnish  the  said  — —  with  a  new 
Bible  and  two  good  suits  of  clothes  [all  money  or  property  stipulated  to  be  paid  by  the 
master  shall  be  secured  to  and  for  the  sole  and  separate  use  of  the  minor.  §  8123].  In 
testimony  whereof,  the  parties  have  hereunto  set  their  hands  and  seals  this  . 

{a)  Day  v.  Everett,  7  Mass.  145 ;  U.  S.  v,  Bainbridge,  1  Mason,  71  ;  The  King  v. 
Laindon,  8  Term  Rep.  379  ;  1  Salkeld,  66,  tit  Apprentice ;  Thompson  v.  Tiller,  2 
Strange,  1266  ;  Hall  v.  Gardner,  1  Mass.  172  ;  Davis  v.  Cobum,  8  id.  299  ;  Nickerson 
V.  Homanl,  19  Johns.  113  ;  James  v.  Le  Roy,  6  id.  274  ;  Ex  parte  lisnsdown,  5  East, 
89.  A  contract  for  servitude  with  no  limitation  but  that  of  time,  is  against  the  policy 
of  the  law,  and  void.     Parsons  v.  Trask,  7  Gray,  473. 
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lowed  the  statute.    But  statutes  of  a  similar  character  have 
existed  elsewhere  for  a   long    period,  and    many  points   liave 
been  decided  respecting  them.     1.  This  statute  embraces  only 
the  case  of  minors  bound  by  indenture,  according  to  its  provi- 
sions ;  but  it  does  not,  like  the  English  statute,  make  void  all 
other  contracts  for  the  binding  of  minors ;  such  contracts,  there- 
fore, may  still  be  good,  on  the  common  principles  of  law,     2.  At 
common  law  the  minor  was  not  bound  unless  he  became  a  party 
to  the  indenture  ;  but  as  the  statute  does  not  require  his  assent, 
the  binding  here  will  be  valid  without  it.     8.  Apprentices,  under 
the  statute,  are  not  entitled  to  wageSj  unless  expressly  stipulated 
for ;  that  is,  no  recovery  can  be  had  upon  an  implied  contract 
for  work  and  labor,  as  in  the  case  of  other  servants.    4.  The 
death  of  the  master  discharges  the  apprentice  entirely  from  the 
indenture,  on  the  ground  that  the  contract  is  strictly  fiduciary. 
The  confidence  reposed  in  the  master  does  not  extend  to  his 
representatives ;  and  the  apprentice  is  under  no  obligation   to 
them.     But  it  ha^  been  held,  on  the  other  hand,  that  tiie  death 
of  the  master  does  not  discharge  his  representatives  from  the 
covenant  to  support  the  apprentice,  although  he  is  no  longer 
bound.     This  doctrine,  however,  is  so  utterly  destitute  of  reason, 
that  I  should  presume  these  ancient  decisions  would  not  now  be 
sustained.     5.  The  weight  of  authority  as  well  as  reason  is  in 
favor  of  the  doctrine,  that  the  master  cannot  assign  his  interest 
in  the  indenture  to  another,  because  the  contract  is  founded  on 
personal  confidence,  (a)     It  has,  however,  been  held,  that  al- 
though the  assignee  cannot  enforce  the  indenture  against  the 
apprentice,  yet  the  assignment  is  so  far  valid  that  he  may  main- 
tain an  action  upon  it  against  the  assignor.     6.  As  the  rights 
and  powers  created  by  the  indenture  are  derived  from  the  statute, 
they  can  be  enforced  only  where  the  statute  is  operative.    They 
cease,  therefore,  when  the  master  removes  out  of  the  jurisdic- 
tion, unless  express  provision  is  made  for  such  removal,  or  it 
is  required  by  the  nature  of  service.     7.  The  master  is  entitled 
to  the  earnings  of  the  apprentice  under  all  circumstances.     And 
it  makes  no  difference  in  this  respect  whether  the  money  be 
earned  in  the  master's  line  of  business  or  not ;  whether  it  was 
by  his  consent  or  not;  whether  the  employer  knew  him  to  be 
an  apprentice  or  not ;  or  even  whether  he  has  paid  the  appren- 
tice.    An  action  will  always  lie  by  the  master  against  the  em- 
ployer to  recover  the  whole.    The  ground  assumed  is,  that  the 
master  has  contracted  for  his  time,  and  is  entitled  to  its  avails. 
8.  Where  a  minor  is  wrongfully  detained  as  an  apprentice,  under 
pretence  of  an  indenture,  he  may  resort  to  the  writ  of  habeas 
corpus  to  procure  his  release.     9.  There  is  nothing  in  this  coun- 
try analogous  to  that  principle  of  the  English  law,  which  gives 
to  persons  who  have   served  a  regular  apprenticeship   at  any 

(a)  Chapin  v,  LoDgworth,  81  Ohio  State,  421. 
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trade  the  exclusive  right  of  practising  it.  10.  The  power  of 
the  master  over  the  person  of  the  apprentice  is  similar  to  that  of 
tlie  parent  or  guardian.  If  necessary,  he  may  correct  him  with 
moderation,  but  nothing  more. 

§  115.  Agents,  (a)  The  relation  of  principal  and  agent  takes 
place  wherever  one  person  is  authorized  to  act  for  and  in  the  name 
of  another.  It  is  a  general  rule,  that  whatever  any  person  has 
original  authority  to  do  in  his  own  name  and  right,  he  can  author- 
ize another  to  do  for  him  as  his  agent ;  and  that  where  power  is 
given  to  accomplish  any  object,  it  includes  all  the  means  proper 
for  that  object.  But  there  is  a  maxim,  delegatus  nan  potest  dele^ 
gare^  which  prohibits  delegated  power  from  being  again  delegated, 
without  special  authority  from  the  original  source ;  therefore  an 
agent  cannot  create  a  sub-agent,  without  special  permission.  (&) 
And,  on  the  other  hand,  any  person  may  act  as  agent  whom  the 
principal  chooses  to  appoint.  So  comprehensive  is  this  rule,  that 
married  women  and  infants,  who  are  incapable  of  acting  in  their 
own  behalf,  may  act  as  agents ;  for  the  appointment  takes  away 
the  legal  insufficiency,  and  enables  them  to  bind  their  principals, 
when  they  could  not  bind  themselves,  (c?)  The  mode  of  appoint- 
ment  depends  upon  the  nature  of  the  agency.  By  a  technical  rule 
of  law,  the  evidence  of  appointment  must  be  of  as  high  a  nature 
as  the  thing  to  be  done.  Thus,  to  execute  a  writing  under  seal^ 
the  appointment  must  be  under  seal,  (d)  We  have  a  statutory 
provision  requiring  a  power  of  attorney  for  the  conveyance  of 
realty,  to  be  executed  with  all  the  formalities  of  the  conveyance 
itself.  Our  statute  of  frauds  requires  the  authority  of  agents  to 
do  certain  acts  therein  named  to  be  in  writing.  And  we  have 
another  provision,  requiring  attorneys  at  law  to  have  a  written 
authority  to  confess  judgment  for  their  clients,  (e)     But  with 

(a)  See  2  Kent,  Com.  lee.  41,  61 ;  and  the  treatises  on  Agency,  by  Story,  Wharton, 
Paley,  and  Ewell's  Evans  on  Agency. 

(b)  Combe's  Caae,  9  Co.  75  ;  PoweU  v.  Tuttle,  3  N.  Y.  896.  Bocock  v.  Pavey,  8 
Ohio  State,  270.  An  authority  to  appoint  a  8ub-a^ent  may  be  implied  from  usage. 
Moon  V.  Guardians  of  Whitney  Union,  8  Bing.  N.  C.  814.  An  agent  to  buy  gowla 
may  employ  a  broker  to  make  the  purchases,  if  that  is  the  usual  custom  of  the  market ; 
and  in  such  case,  if  the  broker  employed  is  competent  and  suitable,  will  not  be  liable 
for  his  errors  or  misconduct.     Darling  v,  Stanwood,  14  Allen,  504. 

(c)  See  post,  §  176,  notes.  •{  Hence  it  is  held  in  Ohio,  New  York,  and  New  Jersey, 
that  a  bonk  receiving  for  collection  a  draft  or  other  paper  payable  elsewhere,  and  for- 
warding it  to  its  correspondent,  is  liable  for  the  latter's  negligence  or  fraud.  Reeves  v. 
State  Bank,  8  Ohio  State,  465;  Exchange  Bank  v.  Third  National  Bank,  112  U.  S. 
276.  But  most  of  the  authorities  hold  tnat  the  first  bank  is  merely  bound  to  exercise 
due  care  in  selectinj^  suitable  agents,  and  is  not  liable  further.  Such  is  the  rule  in 
Connecticut,  Illinois,  Iowa,  Maryland,  Massachusetts,  Mississippi,  Missouri,  and 
Wisconsin.  \ 

{d)  Stetson  v.  Patten,  2  Greenl.  858. 

(«)  Form  of  a  power  of  attorney  to  transact  ordinary  business.     Be  it  known  that  I 

hereby  constitute  and  appoint ,  to  be  my  attorney  in  fact,  with  full  authority  to 

make  all  contracts,  and  do  all  other  acts  of  a  business  nature,  except  the  conveyance 
of  real  estate,  as  effectually  as  I  could  myself  do,  if  personally  present ;  and  if  need 
be,  to  substitute  another  attorney  in  his  place  with  equal  powers ;  and  I  do  hereby 
ratify  and  confirm  all  acts  lawfully  done  in  pursuance  of  this  power.  Witness  my 
signature  and  seal,  &c. 

Power  to  con/ess  judgment.    Be  it  known,  that  whereas  —  is  indebted  to  ■ 
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these  exceptions,  the  agency  may  be  created  orally,  or  may  be  im- 
plied from  circumstances,  or  may  be  subsequently  adopted,  when 
there  was  no  previous  appointment  by  word  or  act  (a)  These 
remarks  must  be  understood  to  apply  to  leffol  and  not  political 
^s.  One  person  cannot  depute  another  to  vote,  or  discharge  an 
office  for  him ;  except  in  some  few  instances,  where  the  law  spe- 
cially provides  for  the  appointment  of  deputies.  But  we  have 
seen,  that  the  members  of  corporations  may  delegate  the  power  of 
voting  by  proxy.  The  law  has  a  variety  of  special  agents,  such  as 
executors,  administrators^  guardian^y  trustees^  masters  in  chancery^ 
Tec^verSy  collectorSj  sherds,  and  the  like,  which  are  elsewhere 
spoken  of.  Commerce  also  gives  rise  to  a  variety  of  agents,  the 
most  important  of  which  sire  factors ^  brokers^  and  ship^masters.  I 
name  these  various  kinds  of  agents,  for  the  purpose  of  letting  you 
know  that  they  exist;  but  in  the  rest  of  my  remarks,  I  shall 
merely  state  the  general  doctrines  which  apply  equally  to  all  agen- 
cies. For  more  particular  details  you  can  consult  the  various 
titles  and  authors  above  indicated. 

§  116.  Their  Powen  and  DutiM.  Tlie  acts  of  an  agent  are  done 
in  the  name  and  for  the  benefit  of  the  principal ;  (i)  and  the  agent 
can  claim  no  other  profit  than  his  wages,  or  agreed  compensar 
tion.  (<?)  Nor  does  he  incur  any  risk  or  liability,  except  for  torts, 
$0  long  as  he  keeps  within  his  powers ;  but  the  moment  he  exceeds 
his  powers  he  becomes  personally  responsible,  both  to  the  principal 
and  to  third  persons.  If  limited  by  special  instructions,  there- 
fore, he  must  adhere  strictly  to  them ;  if  not,  he  is  to  be  governed 
by  the  established  usage  of  his  employment,  {d)     By  Uie  mere 

in  the  sum  of  $ ,  for  [state  nature  of  indebtedness];  now,  therefore,  the  said 

— —  does  hereby  authorize or  any  other  attorney  at  law,  to  appear  in  [de- 
scribe the  court,  or  say  any  court  of  record],  at  any  regular  term  of  said  court  for  specify 
some  term],  and  waive  the  issuinc  and  serving  of  process,  and  confess  a  judgment  m 

favor  of  the  said ,  against  the  said  ,  for  the  sum  of  $       ,  with  interests 

and  costs  ;  and  thereupon  to  release  all  error,  and  waive  the  right  of  appeal.  Witneas 
the  hand  and  seal  of  said,  &c. 

If  the  person  giving  this  power  be  under  arrest  at  the  time,  aome  attorney  at  law, 
acting  for  nim,  must  attest  the  power  as  a  witness. 

(a)  A  power  of  attorney  in  fact  is  not  presumed.  Pillsbnry  v.  Dugan,  9  Ohio^ 
117. 

(b)  Where  an  agent,  A.,  signs  for  his  principal,  B.,  the  most  correct  form  is  to 
sign  ''B,  by  A."  It  was  for  some  time  doubtea  whether  the  signature  "A.  for  B." 
was  a  good  execution  of  the  contract  by  the  principal,  though  it  is  now  generally 
settled  that  it  is.  But  the  fact  of  the  agency  must  clearly  a{^ar  upon  the  face  of  the 
contract  A  note  running,  "We,  or  either  of  us,  as  directors  of"  a  corporation, 
*' promise  to  pay,'*  &c.,  signed  by  certain  persons  without  any  official  designation 
added  to  their  names,  binds  the  signers  inoividually.  Titus  v.  Kyle,  10  Ohio  State, 
444.  As  to  the  proper  mode  of  signing  instruments  for  corporations,  see  p.  240, 
note  (a). 

(c)  -{And  he  forfeits  even  this  by  accepting  inconsistent  emplo3rment  Thus  an 
agent  wno  acts  for  both  contracting  parties,  unless  this  is  known  and  consented  to  by 
both,  cannot  recover  compensation  from  either.  Capener  v.  Hogan,  40  Ohio  State, 
203  ;  Bell  v.  McCk>nneU,  37  Ohio  State,  396.  An  agent  to  sell  cannot  be  the  purchaser  ; 
and  this  rule  of  good  faith  is  not  relaxed  even  if  the  principal  has  named  a  nxed  price. 
Peckham  Iron  Co.  v.  Harper,  41  Ohio  Stote,  100,  108.  y 

(d)  The  necessities  of  maritime  life  give  the  masters  of  vessels  peculiar  powers  to 
bind  the  owners  under  special  emergencies.  The  master  has  power  in  a  foreign  port, 
in  case  of  necessity,  to  hypothecate  the  vessel  and  to  bind  the  owners  personally  for 
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acceptance  of  the  agency,  he  binds  himself  to  the  principal,  for  suf- 
ficient skill  and  diligence  to  execute  at  well ;  and  if  a  loss  arise  for 
the  want  of  either,  he  is  therefore  liable  for  it.  (a)  In  dealing 
with  third  persons,  he  should  disclose  the  fact  of  being  an  agent, 
or  he  will  be  held  personally  responsible  to  them ;  and  in  making 
written  contracts,  he  must  take  care  so  to  frame  them  as  to  bind 
his  principal  only  and  not  himself ;  otherwise,  though  his  agency 
appear,  he  will  be  personally  liable,  (i)    Finally,  an  agent  is 

repairs  and  supplies,  and  he  may  bind  the  yessel  by  a  loan  for  that  purpose,  but  the 
party  fumishing  the  supplies  or  repairs,  or  lending  the  money,  most  see  to  it  that  such 
a  neoessity  apparently  exists.  Thomas  v.  Osbom,  19  How.  22.  In  cases  of  absolute 
necessity,  the  master  may  sell  both  reanel  and  caigo.  Poet  v,  Jones,  id.  150.  Con- 
tracts of  affreightment  entered  into  with  the  master  in  good  faith  and  within  the  scope 
of  his  apparent  authority,  bind  the  vessel,  whether  the  master  be  in  the  employ  of  tna 

Sneral  owner  or  of  a  party  to  whom  the  entire  control  and  management  of  the  vessel: 
.ve  been  committed  under  a  contract.    Freeman  v.  Buckingham,  18  How.  182. 
(a)  If  lus  services  are  gratuitously  rendered,  he  is  liable  for  gross  negligence.    Grant 
V.  Ludlow,  8  Ohio  State,  1.    Bi»t  where  a  g^tuitous  agent  begins  to  execute  the  woric 
that  he  has  undertaken,  and  does  it  negligently,  he  is  liable  in  damages  for  ordinary 
n^igence.    Vickery  v.  lAnier,  1  Met.  (Ky.)  183. 

(6j  See  2  Kent,  Com.  830  (7th  ed.),  notes.  Story  in  his  work  on  Agency,  §  268- 
290,  lays  it  down  as  a  presumption  of  law  that  where  an  agent  contracts  for  a  foreign 
principal,  the  credit  is  given  to  the  agent.  Kent  differs  from  him.  The  rule  in  Eng- 
Luid  is  now  settled  to  be,  that  in  every  case  it  is  a  Question  of  fact  to  whom  the  crednt 
was  really  given.  This  is  said,  however,  not  to  snake  Addison  v,  GandasequL  Ha- 
honey  v.  Kakul^,  14  C.  B.  890  ;  Green  v.  Kopke,  18  C.  B.  549 ;  Crandell  v.  James, 
6  R.  I.  144.  But  in  England  it  is  held  that  wnere  an  agent  appears  on  the  face  of  tiia 
contract  to  be  acting  as  agent,  he  is  not  generally  liable  personalljr  on  the  contract ; 
though  evidence  of  a  custom  in  a  special  trade  that  he  shall  be  so  liable,  is  admissible. 
Fleet  V,  Murton,  L.  R.  7  Q.  B.  126. 

•{The  general  rules  may  be  summarized  as  follows  where  the  contract  is  not  under  seal: 

1.  If  the  contract  names  the  principal  he  and  not  the  agent  is  of  course  the  person  to 
sue  and  be  sued  upon  it  unless  the  contrary  is  expressed;  for  the  contract  is  with  him 
and  not  with  the  agent  The  only  exception  to  this  is  the  English  rule  that  if  the 
principal  resides  abroad  the  contract  is  deemed  for  commercial  convenience  to  have 
Deen  made  on  the  agent's  credit,  and  he  is  liable  on  it. 

2.  If  the  contract  shows  that  the  agent  is  merely  agent  and  is  not  a  principal,  but 
does  not  disclose  who  the  principal  is,  the  agent  is  presumed  to  intend  to  bind  himself 
personally,  with  the  exception  that  an  a^nt  for  the  government  is  not  supposed  to 
intend  binding  himself  by  contracting  in  his  own  name.  The  reason  of  the  rule  is  that 
credit  is  not  supposed  to  be  given  to  an  unnamed  person  ;  and  the  agent  can  sue,  for  he 
is  the  promisee.  The  principal  when  ascertained  can  also  be  sued  instead  of  the  agent, 
but  both  cannot  be  sued.  Yet  as  the  fact  of  agencv  is  known,  a  set-off  against  the 
agent  of  an  independent  demand  is  not  allowed.  If  tne  contract  is  a  negotiable  instru- 
ment the  fact  that  the  agent  signed  himself  "  A.  B.,  agent "  will  not  relieve  him  from 
liaMlity,  the  principal  not  being  named  in  the  notet  Collins  v.  Buckeye  State  Ins.  Co.,  17 
Ohio  State,  215.  Nor  can  the  principal  be  sued  on  such  note  in  the  united  States  gene- 
rally.   See  for  example  Cragin  v.  Lovell,  109  U.  S.  194 ;  Bank  v.  Cook,  88  Ohio  State,  442. 

8.  If  the  agency  was  not  known  to  the  other  party  at  all,  t.  «.  if  the  contract  is  with 
the  agent,  believing  him  to  be  acting  on  his  own  behalf,  he  can  of  course  sue  and  be 
sued  upon  it,  or  the  principal  when  discovered  can  sue  and  be  sued  upon  it ;  but  if  the 
principal  exercises  his  rignts  as  such  he  must  take  the  burdens  of  the  contract  also; 
therefore  his  claim  is  subject  to  rights  of  set-off  against  the  agent  the  same  as  if  he  had 
been  really  principal.  Miller  v.  Sullivan,  89  Ohio  State,  79.  Both  cannot  be  sued,  but 
the  party  must  elect;  and  merely  brining  suit  is  not  a  final  election  (the  following  two 
cases  seem  to  hold  that  even  getting  judgment  is  not  a  final  election  until  the  money 
is  realized  upon  it  Beyoner«.  Bonset,  79  Penn.  State,  298  ;  40  Ohio  State,  813).  The 
fact  that  an  agent  to  sell  has  not  possession  of  the  propertv,  is  sufficient  to  put  the 
other  party  on  his  guard  to  ascertain  if  he  is  acting  for  himself  or  not.  Crosby  v.  Hill, 
39  Ohio  State,  100. 

4.  If  the  contract  names  a  fictitious  principal,  the  pretended  agent  being  really  an 
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personally  responsible  for  all  those  injuries  which  the  law  denomi- 
nates trespasses  or  tortSy  though  done  as  agent  and  by  order  of  the 
principal ;  for  the  law  will  recognize  no  authority  to  do  wrong,  as 
an  excuse  for  doing  it.  (a) 

§  117.  LiabUity  of  Principal.  (A)  The  general  liability  of  the 
principal  depends  upon  the  maxim,  that  the  acts  of  his  agent  are 
his  own  acts  —  quifacitper  aliumfacit  per  se.  Hence  the  prin- 
cipal is  personally  responsible  for  whatever  his  agent  does,  in  the 
regular  course  of  his  employment,  including  both  contracts  and 

actor  on  his  own  behalf,  the  acent  can  neither  sne  nor  be  sned  on  the  contract,  for  the 
contract  was  not  with  him.  But  he  ia  liable  in  tort  for  the  deception,  or  in  contract 
on  the  implied  warranty  that  he  was  authorized  to  act. 

5.  If  tne  contractor  falsely  pretends  to  be  acting  as  agent,  but  no  principal  ia  dis* 
eloaed,  the  rule  is  about  the  same  as  in  No.  2  above;  the  agent  is  to  be  perBonally  bound, 
and  also  can  sue  on  the  contract  as  the  promisee. } 

(a)  If  a  horse  is  let  to  A.  and  delivered  to  B.  on  A.'s  credit,  and  6.  with  A.'s  assent 
and  aid,  who  is  driving  another  horse  alongside,  drives  him  to  death,  both  A.  and  B. 
are  jointly  liable  to  the  owner.     Banfield  r.  Whipple,  10  Allen,  27. 

(6)  It  is  not  always  an  easy  question  to  determine  whether  the  relation  of  master 
and  servant  exists  between  the  employer  and  the  employed,  so  as  to  render  the  former 
liable  for  the  acts  of  the  latter.     According  to  recent  English  authorities,  a  principal 
oontractor  is  not  liable  for  damage  occasioned  by  the  negligence  or  wron^ul  act  of  nis 
anb-contractor,  although  acting  m  the  course  of  his  emplovment     Knight  v.  Fox,  1 
Rng.  Law  &  Eq.  477  ;  Peachey  v,  Rowland,  16  id.  442,  and  notes.     In  this  oountnr, 
there  is  some  variety  of  opinion  on  the  question.    Stone  v.  Codman,  15  Pick.  297  ; 
Wiswall  V,   Bronson,  10  Iredell,  554  ;  Blake  v.  Ferris,  5  N.  Y.  48  ;    Lloyd  v.  New 
York,  5  N.  Y.  369;  Stevens  v.  Armstrong,  2  id.  485.     The  English  rule  is  now  estab- 
lished in  this  country.     Carman  r.  Steubenville  and  Indiana  K.  R.  Co.,  4  Ohio  State, 
S99  ;  Clark  v.  Fry,  8  id.  358  ;  Hilliard  v,  Richardson,  8  Gray,  349  ;  Pierce  on  Amer- 
ican Railroad  Iaw,  pp.  235-42.      But  the  principal  contractor  is  liable  if  he  authorized 
or  co-operated  in  the  injurious  act     Carman  v.  Steubenville  R.  R.  Co.,  4  Ohio  State, 
899  ;  Cincinnati  r.  Stone,  5  id.  38  ;  Clark  v.  Fiy,  8  id.  858.     It  is  held  tliat  a  master 
is  not  answerable  to  one  of  his  servants  for  an  injury  received  by  him  in  consequence 
of  the  carelessness  of  another  servant,  while  both  are  engaged  in  the  same  business. 
IViestley  v.  Fowler,  8  M.  &  W.  1 ;   Farweli  v.  Boston  and  Worcester  R.  R.,  4  Met. 
49  ;  Hayes  v.  Western  R.  R.  Corp..  8  Cush.  270  ;  Ryan  v.  Cumberland  Valley  R.  R. 
Co.,  28  Penn.  State,  884  ;  Coon  v.  Utica  and  Syracuse  R.  R.  Co.,  5  N.  Y.  492  ;  8.  c. 
6  Harb.  231  ;  Whaalan  v.  Mad  River  and  Lake  Erie  R.  R.  Co.,  8  Ohio  SUte,  249  ; 
Homer  v.  Illinois  Central  R.  R.  Co.,  15  111.  550  ;  King  v.  Boston  and  Worcester  R.  R. 
Co.,  9  Cush.  112.     Pierce  on  American  Railroad  Law,  ch.  xiii.  pp.  286-310.     Duigin 
n.  Munson,  9  Allen,  396.     It  is  held  in  Ohio,  that  this  rule  does  not  apply  where  the 
■ervant  who  is  injured  holds  a  suboniinate  position  to  the  person  through  whose  neg- 
lig««nce  the  injury  was  done;  for  the  latter  stands  to  him  in  the  place  of  the  master,  who 
ia  therefore  liable  as  if  personally  acting.     Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio, 
416 ;   C.  C.  &  C.  R,  R.  Co.  v.  Keary,  8  Ohio  State,   201  ;  Tiramons  v.  Central  R.  R. 
(V,  6  id.  105  ;  Haynes  v.  East  Tenn.  &  Ga.  R.  R.  Co.,  8  Coldwell,  222  ;  Louisville  & 
Nash.  R.  R.  Co.  V.  Collins,  2  Duvall,  114.     When  employees  are  to  be  regarded  as 
frllow-servants,  and  when  as  subordinates,  see  Manville  r.  C.  &  T.  R.  R.  Co.,  11  Ohio 
Htate.  417;  Col.  &  X.  R.  R.  Co.  v.  Webb,  12  Ohio  State,  475  ;  Pittsbure,  Ft.  W.  &  C. 
K.  R,  Co.  V.  Devinney,  17  Ohio  State,  197.     But  the  rule  is  undoubtedly  diiferent  in 
Kngland,  and  most  of  the  United  States.     Albro  v,  Agawam  Canal  Co.,  6  Cush.  75. 
Hut  the  principal  will  be  liable  if  the  injury  resulted  from  his  negligence  or  miscon- 
duct either  in  the  act  which  caused  the  injury,  or  in  the  selection  and  employment  of 
the  agent  by  whose  fault  it  was  occasioned,  or  in  providing  improper  machinery. 
Keegan  v.  Western  R.  R.  Co.,  8  N.  Y.  175  ;  McGatrick  v.  Wason,  4  Ohio  State,  566  ; 
Carman  v.  Steubenville  R.  R.  Co.,  id.  399  ;  Mad  River  and  Lake  Erie  R.  R.  Co.  v. 
Barber,  5  id.  541.    The  negligence  of  the  plaintiff,  contributing  to  the  injury,  will 
bar  recovery.     Timmons  v.  Central  Ohio  R.  K.  Co.,  6  Ohio  State,  105.     One  servant 
ia  not  liable  to  an  action  by  another  servant  in  the  employment  of  the  same  master 
for  damages  occasioned  by  the  negligence  of  the  first  in  such  employment.     Albro  «• 
Jaqoith,  4  Gray,  99. 
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torts ;  (a)  and  this  extends  to  all  sub-agents,  when  the  first  agent 
has  express  power  to  appoint  them ;  but  the  liability  of  the  prin- 
cipal is  confined  to  acts  done  within  the  scope  of  the  agency ;  for 
to  that  extent  only  does  he  undertake  with  the  public ;  and  beyond 
that  they  have  no  right  to  confide  in  the  agent.  (6)  Hence  it  is 
incumbent  on  those  who  deal  with  agents,  knowing  them  to  be 
such,  to  ascertain  the  extent  of  their  authority ;  whether  it  be  gen- 
eral or  special,  express  or  implied ;  for  beyond  this  authority  they 
cannot  look  to  the  principal.  There  is,  however,  this  distinction 
between  a  general  and  special  agency,  in  respect  to  binding  the 
principal.  A  special  agent,  who  exceeds  his  authority,  in  no  case 
binds  his  principal ;  but  a  general  agent,  though  he  act  contrary 
to  private  instructions,  will  bind  his  principal,  if  the  act  done  were 
within  the  general  scope  of  the  agency,  and  the  person  dealt  with 
did  not  know  of  the  private  instructions,  (c)  What  is  the  general 
scope  of  the  agency,  must  be  determined  by  the  custom  of  the 

(a)  The  principal  is  liable  on  a  contract  made  by  the  agent  within  the  scope  of  his 
sntiiority,  tnough  the  other  party  dealt  solely  with  the  agent,  and  did  not  know  at 
the  time  that  he  was  acting  as  a^ent.  But  where  in  such  a  case  the  principal  in  good 
faith  settles  with  the  agent,  the  third  party  still  trusting  to  the  agent  alone,  this  liabil- 
ity ceases.  Armstrong  r.  Stokes,  L.  K.  7  Q.  B.  610.  Where  an  agent  acting  within 
.*}iC  aoo^  of  his  authority  perpetrates  a  fraud  for  the  benefit  of  his  principal,  and  the 
latter  knowingly  receives  the  iiaiits  of  it,  he  is  liable  as  if  for  his  own  wrong.  Smith 
V.  Tracy,  86  N.  Y.  79  ;  Maple  w.  R.  R.  CJo.,  40  Ohio  State,  313  ;  Tucker  v,  Jerris, 
75  Me.,  184.  A  principal  is  not  criminally  responsible  for  the  acts  of  his  agent,  done 
without  his  authority,  knowledge,  or  consent.  State  v.  Bacon,  40  Yt.  456.  The 
master  is  liable,  though  the  act  be  contrary  to  instructions,  if  it  is  done  by  the  em- 
ployee to  accomplish  something  that  he  thinks  best  for  the  interest  of  his  master. 
But  if  the  act  oe  done  to  eifect  a  purpose  of  the  servant,  without  reference  to  the 
master's  intert^st,  the  master  is  not  liable.  Limpers  v.  London,  kc,  Co.,  1  Hurl.  & 
Colt.  526.  Rut  a  railroad  company  is  not  liable  for  injuries  inflicted  upon  a  passenger 
by  a  baggage  master  with  a  hatchet  furnished  him  for  use  in  the  performance  of  his 
duties,  such  injuries  being  inflicted  to  gratify  his  own  personal  resentment  in  the  course 
of  a  quarrel  provoked  by  the  importunate  behavior  and  abusive  language  of  the 
passenger,  though  the  quarrel  arose  during  the  performance  by  the  servant  of  the 
duties  he  was  employed  to  perform.  Little  Miami  R.  R.  Co.  v,  Wetmore,  19  Ohio 
State,  110.  But  where  the  act  done  is  in  the  course  of  his  employment,  ami  a  person 
is  injured  thereby,  the  motive  or  intention  of  the  servant  in  aoing  the  act  will  not 
discharge  the  master.  So  a  conductor,  being  clothed  with  the  implied  authoiity  to 
determine  who  shall  be  admitted,  and  who  excluded,  the  company  will  be  resi)onsible 
for  the  wrongful  exercise  of  the  power,  whatever  the  motive.  The  intent  can  only  lie 
looked  at,  where  the  nature  of  the  act  is  such  as  to  render  it  doubtful  whether  it  is 
within  the  scoj*  of  the  servant's  employment  or  not.  Passenger  R.  R.  Co.  v.  Young, 
21  Ohio  State,  518.  Where  a  travelling  agent  of  a  firm,  employed  to  solicit  orders 
for  goods,  without  particular  orders  as  to  route  and  travel,  hires  a  buggy  at  a  livery 
stable,  for  use  in  the  prosecution  of  his  agency,  without  disclosing  his  employers,  and 
through  his  negligence  some  damage  is  caused,  he  is  the  servant  of  the  firm  in  the 
transaction,  and  it  will  be  liable  for  such  damage.  Pickens  and  Blummer  v.  Diecker 
and  Bro.,  21  Ohio  State,  212.  A  principal,  whether  a  corporation  or  an  individual, may 
be  subjected  to  exemplary  or  punitive  damages  for  the  tortious  acts  of  agents  or  ser- 
vants, when  done  witnin  the  scope  of  their  employment,  in  all  cases  where  natural  per- 
sons, acting  for  themselves,  if  guilty  of  like  tortious  acts,  would  be  liable  to  such 
damages.  Atlantic  &  G.  W.  R.  Co."  v,  Dunn,  19  Ohio  State,  162 ;  Baltimore  and 
Ohio  R.  R.  Co.  V,  Blocher,  27  Md.  277  ;  Jeff'ersonville  R.  R.  Co.  v.  Rogers,  28  Ind.  1. 

{b)  Simons  v.  Moiiier,  29  Barb.  420 ;  Henshaw  v.  Noble,  7  Ohio  SUte,  226,  231. 
As  to  the  liability  of  a  railroad  corporation  for  injuries  to  third  parties  by  their  agents, 
see  C.  C.  &  C,  R.  R.  Co.  v.  Terry,  8  Ohio  State,  670. 

(c)  Williams  v.  Getty,  81  Penn.  State,  461 ;  Smith  t».  Maguire,  S  Hurl.  &  Nor. 
554;  Baltimore  v.  Esclebuck,  18  Md.  276. 
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business,  (a)  And  it  is  well  settled  that  no  general  agency  to  sell 
will  authorize  the  agent  to  pledge  or  barter.  (&)  The  chief  diffi* 
culty  in  determining  the  liability  of  the  principal  arises  in  those 
cases  where  the  agency  is  inferred  from  mere  employment;  as 
where  a  common  servant,  for  example,  obtains  money  or  goods  in 
the  name  of  his  master.  In  all  such  cases,  the  rule  is,  that  if  the 
principal  receives  the  benefit  of  the  agency,  he  is  responsible  for 
the  consequences ;  and  if  he  does  not  receive  the  benefit  of  it,  in 
this  particular  case,  yet  if  he  has  before  recognized  the  authority 
of  the  agent,  and  has  not  countermanded  it,  or  if  he  has  done 
anything  amounting  to  a  subsequent  ratification,  he  is  held  re- 
sponsible. (<?) 

§  118.  Tonnination  of  the  Agency.  The  appointment  of  an  agent 
is  revocable  at  any  moment  by  the  principal,  unless,  for  a  valuable 
consideration,  the  agent  has  acquired  a  vested  and  permanent  in- 
terest in  the  continuation  of  the  agency.  Such  powers  are  called 
powers  coupled  with  an  interest;  and  they  are  not  revocable  at 
pleasure.  A  familiar  instance  is  that  of  a  power  of  attorney  in  a 
mortgage,  to  sell  the  land  on  de&ult  of  payment,  which  will  be 
described  hereafter.  Such  a  power  would  be  of  no  value,  if  revo- 
cable at  pleasure ;  and  therefore  it  is  not  so  held ;  but  all  powers 
not  coupled  with  an  interest  are  revocable  at  pleasure ;  {d)  and 
with  respect  to  the  manner  of  revocation,  the  rule  is,  that  if  the 

(a)  Layet  r.  Gano,  17  Ohio,  406,  473  ;  LoUell  v.  Baker,  1  Met.  201-8  ;  Story  on 
AgeDcy,  §  17-22.  And  private  instructions  to  a  special  a^nt  which  are  not  made 
known,  or  designed  to  be  made  known,  to  persons  dealing  with  him,  do  not  limit  the 
liabUity  of  the  principal.  Hatch  v.  Taylor,  10  N.  H.  638.  Parties  dealing  with  a 
special'  agent  are  generally  chargeable  with  notice  of  the  extent  of  his  authorify. 
White  V.  Langdon,  80  Vt.  599  ;  Black  v,  Shreeve,  2  Beaaley,  455. 

(6)  Guerreiro  v.  Peile,  8  B.  &  Aid.  616  ;  Stevens  v.  Wilson,  6  Hill,  518.  ^Ab 
agent  to  sell  goods  is  presumed  to  have  authority  to  warrant  their  quality  and  condition 
unless  perhaps  the  property  is  of  a  kind  not  usually  sold  with  a  warranty.  Dayton  v. 
Hooglund,  89  Ohio  State,  671 ;  Randall  v,  Eehlor,  60  Me.  87.  Nelson  v.  Cowing,  6 
Hill,  837  ;  Peters  v.  Farnsworth,  15  Vt.  165  ;  Skinner  r.  Gunn,  9  Port.  (Ala.)  806 ; 
Smith  V.  Tracy,  86  N.  Y.  79  ;  Howard  «.  Sheward  L.  R,,  2  C.  P.  148.  \ 

{c)  Paley  on  Agency,  161-71.  A  ratification  of  an  unauthorized  contract,  in  order  to 
be  obligatory,  must  be  shown  to  have  been  made  with  a  fuU  knowledge  of  all  essential 
facts  connected  with  the  transaction.  Hovey  v.  Brown,  59  N.  H.  114  ;  Dickinson  v. 
Conway,  12  Allen,  487  ;  Humphrey  v.  Havens,  12  Minn.  298.  It  makes  no  difference 
that  the  ignorance  arose  solely  from  the  neglect  of  the  principal  to  make  inouiries. 
Coombs  V.  Scott,  12  Allen,  498.  •{  Ratification  is  equivalent  to  antecedent  antnority, 
and  relates  back  to  the  time  of  the  agent's  act  as  between  principal  and  aeent,  but 
not  so  as  to  interfere  with  intervening  third  persons'  rights.  Holland  v.  Drake,  29 
Ohio  state,  441;  Pollock  r.  Cohen,  82  id.  614  ;  Cook  v.  Tullis,  18  Wall.  832.  }> 

{d)  If  the  power  is  given  for  a  valuable  consideration,  it  is  irrevocable  by  the  prin- 
cipal during  his  life.  Walsh  v.  Whitcomb,  2  Esp.  666  ;  Gaussen  v.  Morton,  10  B.  & 
C.  781  ;  Wheeler  v.  Enagfls,  8  Ohio,  169.  But  the  interest,  which  will  enable  the 
power  to  survive  the  death  of  the  principal,  must  be  an  interest  in  the  subject  on 
which  the  power  is  to  be  exercised,  and  not  merely  an  interest  in  that  which  is  pro- 
duced  by  the  exercise  of  the  power.  The  interest  must  pass  with  the  power,  and  vest 
in  the  person  by  whom  the  power  is  to  be  exercised,  so  that  he  can  act  in  his  own 
name.  Hunt  v.  Rousmauier,  8  Wheaton,  201  ;  Bergen  r.  Bennett,  1  Gaines'  Cas.  1; 
Knapp  v.  Alvord,  10  Paige,  295.  Hartley's  Appeal,  68  Penn.  State,  212  ;  Barr  v, 
Schroeder,  32  Cal.  609.  \  For  example,  a  power  to  sell  and  receive  a  certain  proportion 
of  the  proceeds  as  compensation  is  not  a  power  coupled  with  an  interest,  ami  is  thorp- 
fore  revocable.     Simpson  v.  Carson,  11  Oregon,  861;  Chambers  v,  Seay,  78  Ala.  872. }- 
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appointment  was  made  under  seal,  the  revocation  must  be  under 
seal ;  otherwise  it  may  be  either  in  writing  or  oral.  But  until 
notice  of  such  revocation,  the  acts  of  the  agent  will  bind  the  prin- 
cipal.  The  death  of  the  principal,  however,  works  a  revocation 
from  the  moment  it  takes  place;  although  notice  of  the  fact  be 
not  received  until  some  time  after :  and  this  severe  rule  makes  it 
hazardous  to  deal  with  an  agent  whose  principal  lives  at  a  dis- 
tance, (a)  It  would  perhaps  be  well  to  alter  this  rule,  by  express 
provision,  so  as  to  make  the  law  uniform,  that  no  power  should 
be  considered  as  revoked,  by  death  or  otherwise,  with  respect  to 
any  third  person,  who  had  previously  dealt  with  the  agent,  until 
notice  of  such  revocation.  So  tlie  death  of  the  agent  terminates 
the  agency,  because  the  law  does  not  transfer  such  a  trust  to  his 
personal  representatives.  So  lunacy  of  the  principal,  when  as- 
certained by  inquest,  revokes  the  agency,  (6)  and,  in  most  cases, 
his  bankruptcy  would  have  the  same  effect,  (e')  So  ^e  marriage 
of  a  woman  revokes  an  agency  created  by  her  when  single,  (d) 

I  have  heretofore  spoken  of  the  relation  of  master  and  servant, 
as  one  of  the  domestic  relations;  but  the  view  now  presented 
shows  that  it  belongs  more  properly  to  the  business  relations.  It 
has,  in  fact,  very  little  to  do  with  domestics,  or  domestic  life ;  and 
here  again  we  have  a  strong  illustration  of  the  growing  policy  of 
non-interference.  Our  law  wisely  abstains  from  attempting  to  reg- 
ulate the  relation  of  master  and  servant,  strictly  so  called,  except 
where  the  servant  is  a  minor,  and  incapable  of  contracting  for  him- 
self. What  a  contrast  is  here  presented  to  the  laws  of  England, 
which  leave  hardly  any  thing  to  the  discretion  of  the  employer  and 
the  employed !  There  is  manifestly  no  more  reason  for  providing 
by  law  what  wages  shall  be  paid,  and  how  many  hours  servants 
shall  work,  and  how  long  the  contract  shall  continue,  than  there 
would  be  in  prescribing  what  dress  each  person  shall  wear,  by 
what  title  he  shall  be  called,  and  how  much  money  he  shall  expend. 
Such  laws  have,  in  fact,  been  tolerated  in  former  times ;  and  per- 
haps some  relics  of  them  may  even  now  be  found  in  England, 
under  the  name  of  %wrnptuary  laws.  But  who  does  not  feel  that 
personal  liberty  must  be  a  mere  name,  where  all  the  most  common 

(a)  2  Kent,  Com.  646.  Michigan  Ins.  Co.  v,  Leavenworth,  80  Vt.'ll;  Saltmarah 
V,  Smith,  82  Ala.  404 ;  Travers  v.  Crane,  16  Cal.  12 ;  Lewis  v.  Kerr,  17  Iowa,  73 ; 
Bank  of  New  York  v.  Vanderhorst,  82  N.  Y.  653.  Easton  v.  EUia,  1  Handy  (Cin- 
cinnati), 70.  The  nile,  that  the  death  of  the  principal  operates  as  a  revocation  of  tiie 
agency,  is  folly  discussed  in  Ish  v.  Crane,  8  Ohio  State,  620  \  reaffirmed  13  Ohio  State, 
674,  and  it  is  held  not  to  apply  to  acts  of  an  agent  not  necessary  to  be  done  in  iJie 
name  of  the  principal,  as  matters  in  pais  and  done  in  good  faith  without  the  knowl- 
edge of  the  principars  decease.  See  also  Cassiday  v,  McKinzie,  4  Watts  k  Serg.  282  ; 
Dick  V.  Page,  17  Mo.  234. 

(J))  But  see  Davis  v.  Lane,  10  N.  H.  166,  where  it  is  held  not  to  revoke  the  author- 
ity to  the  damage  of  innocent  parties  dealing  with  the  agent.  In  Bunce  v,  Oallaffher, 
7  Am.  L.  Reg.  (n.  s.)  32  ;  s.  c.  6  Blatchf.  481,  the  court  held  that  the  insanity  of  the 
principal  revoked  the  agency  as  soon  as  it  became  known  to  the  agent,  whether  it  was 
ascertained  by  inquest  or  not. 

(c)  Parker  v.  Smith,  16  East,  382  ;  Minet  v.  Forrester,  4  Taunt.  641. 

\d)  Chamly  v.  Winstanley,  6  East,  266;  Wambole  v,  Foote,  2  Dak.  1. 
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affairs  and  relations  of  life  are  thus  imperatively  prescribed  by  law  ? 
I  must  be  pardoned  for  recurring  so  often  to  this  topic ;  for  we 
cannot  fully  appreciate  the  value  of  our  freedom,  until  we  contem- 
plate it  in  the  absence  of  those  vexatious  details  of  municipal 
regulation,  which  have  been  elsewhere  endured. 


LECTURE  XVnL 

EXECUTORS  AND  ADMINISTRATORa  (a) 

§  119.  Who  may  Appoint  and  be  Appointed.  The  relations  WO 
have  been  considering  are  those  which  exist  among  the  living. 
We  are  now  to  consider  one  which  results  from  death.  When  a 
person  dies,  there  must  be  some  one  authorized  to  settle  up  his 
affairs.  The  law  permits  the  living  to  designate  who  shall  perform 
this  office  for  them.  This  is  done  by  making  a  wiU  or  testament, 
to  take  effect  after  death ;  the  nature  of  which  instrument  will  be 
explained  hereafter.  The  deceased  is  then  called  testixtor,  and  the 
person  so  nominated  to  settle  his  affairs,  exectUor.  But  if  the  liv- 
ing neglect  to  make  such  provision  before  death,  the  law  under- 
takes to  make  it  for  them.  When  a  person  dies  without  a  will,  he 
is  said  to  die  intestate^  and  the  person  designated  by  law  to  settle 
his  affairs  is  called  administrator.  In  most  places,  there  is  a  dis- 
tinct court  for  the  cognizance  of  all  probate  and  testamentary  mat- 
ters, under  the  name  of  an  orphan's  court,  or  court  of  probate. 
But  here  the  court  of  common  pleas  discharges  all  these  functions. 
The  powers  and  duties  of  executors  and  administrators  are  here 
chiefly  regulated  by  statute;  and  I  shall  give  a  synopsis  of  its 
provisions. 

The  only  persons  incapable  of  appointing  executors  are  infants, 
idiots,  and  lunatics,  who  are  prohibited  from  making  wills.  And 
any  person,  except  a  married  woman,  may  be  appointed  executor, 
to  whom  the  testator  is  willing  to  commit  the  trust;  though  a 
minor  cannot  act  during  his  minority.  As  to  administrators,  the 
directions  of  the  statute  are,  that  the  widow  of  the  intestate  shall 
be  first  entitled  to  letters  of  administration ;  next,  the  nearest  of 
kin  who  are  competent ;  next,  any  creditor  who  will  accept  the 
trust ;  and  lastly,  any  other  suitable  person.  The  fidelity  both  of 
executors  and  administrators  is  secured  by  an  official  oath,  and  by 
bond  and  sureties,  in  such  amount  as  the  court  shall  determine ; 
usually  double  the  value  of  the  personalty  coming  into  their  hands. 
If  from  any  cause  the  executorship  becomes  vacant,  the  court 

(e)  See  Kent,  Com.  lee.  37 ;  2  Black.  Cum.  eh.  32 ;  Treatises  on  Ezecatora  by 
Wentworth,  Williams,  and  Toller  ;  Robertson  on  Personal  Saccession  ;  Roper  on 
LegpEu^ies  ;  and  the  treatises  of  Jarman,  Roberts^  Ram,  and  Redfield,  on  Wills. 
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appoints  an  adminiBtrator  with  the  will  annexed.  If  the  adminis- 
tratorship becomes  yacant,  the  court  appoints  an  administrator 
de  bonis  nan  ;  that  is,  of  the  estate  yet  unsettled,  (a)  If  there  be  a 
cont<)st  concerning  a  will  or  other  good  cause,  a  special  adminis- 
trator  is  appointed.  If  a  will  be  discovered  after  an  administrator 
has  been  appointed,  he  is  compelled  to  surrender  in  favor  of  the 
executor  therein  named.  The  executor  of  an  executor  has  no  au- 
thority, as  such,  to  settle  the  estate  of  the  first  testator.  The  time 
within  which  administration  may  be  originally  granted  is  limited 
to  twenty  years  from  the  death  of  the  testator  or  intestate.  Both 
executors  and  administrators  are  removable  for  good  cause.  If  a 
single  woman  be  appointed  executrix  or  administratrix,  and  after- 
wards marry,  her  authority  ceases;  and  her  husband  does  not 
acquire  the  power  in  her  right,  as  is  generally  the  case  elsewhere. 
If  a  minor  be  appointed  executor,  he  cannot  act  as  such  until  ma- 
jority, and  provision  must  be  made  by  court  for  the  intermediate 
period.  The  proper  county  to  make  the  appointment,  is  that  in 
which  the  deceased  resided ;  but  if  he  were  a  non-resident,  then 
any  county  in  which  he  left  property. 

§  120.  Their  Coarse  of  Proceedine;.  The  first  duty  of  an  execu- 
tor is  to  have  the  will  proved.  (6)  Until  this  is  done,  he  has  no 
authority  to  act.  The  mode  of  making  probate  will  be  described 
when  we  come  to  speak  particularly  of  wills.  After  probate  of  the 
will,  the  executor  is  to  follow  its  directions  as  far  as  they  go ;  and 
for  the  rest,  he  is  to  be  governed  by  the  law  regulating  adminis- 
trators. The  next  duty  of  an  executor  or  administrator,  is  to  have 
the  personalty  of  the  intestate  appraised  by  three  persons  under 
path,  who  are  appointed  by  the  court;  and  a  sworn  inventory 
thereof  must  be  returned  to  court  within  three  months  from  the 
day  of  appointment.  Five  days'  notice  of  taking  this  inventory 
and  appraisement  must  be  given  to  those  interested  in  the  estate. 
If  the  court  so  order,  this  inventory  must  also  include  an  appraise- 
ment of  the  realty ;  but  generally,  it  will  only  include  tlie  mova- 
bles, debts  due  the  estate,  and  money  on  hand,  all  which  must  be 
specifically  set  forth ;  and  the  annual  crops  and  emblements, 
whether  severed  from  the  land  or  not,  are  to  be  treated  as  mova- 
bles and  included  in  the  inventory.  The  only  case  where  an  in- 
ventory is  not  required,  is  when  an  executor  is  residuary  legatee, 
and  has  given  bond  to  pay  all  the  debts  and  legacies.  If  there  be 
property  in  another  county  requiring  appraisement,  a  justice  of  the 

(a)  Without  legislative  provision  an  administrator  de  bonis  non  cannot  maintain 
an  action  either  against  the  representatives  of  the  deceased  administrator  or  against 
the  sureties  in  his  official  bond.  Blizzard  v.  Filler,  20  Ohio,  479  ;  Tracy  v.  Card,  2 
Ohio  State,  431.  Under  the  act  of  April  7,  1864,  such  an  action  may  be  maintained 
against  the  sureties  on  the  official  bona,  but  not  against  the  personal  representatives. 
Curtis  y.  Lynch,  19  Ohio  State,  392  ;  Douglas  v.  Day,  23  Ohio  State,  175. 

(b)  An  executor  is  not  bound  to  assume  the  burden  of  defending  a  will  against  the 
heirs-at-law,  bat  may  throw  the  same  on  the  legatees  or  devisees  ;  and  where  the  will  is 
adjudged  invalid,  he  is  not  entitled  to  charge  the  estate  in  his  account  with  the  expense 
of  maintaining  the  defence.  Executors  of  Andrews  v.  His  Administrators,  7  Ohio  State, 
143. 
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peace  may  appoint  the  appraisers.  If  there  be  a  widow  or  minor 
child,  certain  specified  articles,  including  clothing,  pictures,  books, 
utensils,  and  funiiture,  are  given  to  them,  and  not  made  assets. 
These,  therefore,  are  inventoried,  but  not  appraised.  If,  after 
making  the  first  inventory,  new  assets  be  discovered,  a  further  in- 
ventory must  be  made.  It  is  also  the  duty  of  the  appraisers  to 
make  an  allowance  for  the  widow  and  children  under  fifteen  vears 
of  age,  sufficient  for  their  support  one  year.  The  items  of  this 
allowance  are  returned  in  a  separate  schedule  ;  and  if  the  person- 
alty be  not  sufficient  for  this  purpose,  they  certify  what  further 
sum  should  be  allowed,  and  this  must  be  made  up  out  of  the  realty. 
The  next  duty  of  the  executor  or  administrator,  is  to  take  measures 
for  paying  the  debts.  For  this  purpose,  he  must  notify  the  public 
of  his  appointment  by  advertisement  within  tiiree  months.  He 
then  proceeds  to  collect  the  debts  due  to  the  estate,  which,  if  need 
be,  he  may  compound  by  leave  of  court ;  (a)  and  to  convert  the 
chattels  into  money  by  a  sale  at  public  auction,  upon  fifteen  days' 
notice ;  unless  the  widow  will  take  them  at  the  appraisement,  and 
secure  the  payment.  Our  statute  requires  that  all  such  sales,  to 
an  amount  exceeding  three  dollars,  shall  be  on  a  credit  of  from  three 
to  nine  months,  to  be  secured  by  note  or  bond  with  two  or  more 
approved  sureties.  When  the  sale  is  by  an  executor,  the  chattels 
specifically  bequeathed  are  only  to  be  sold  when  the  other  person- 
alty is  insufficient  to  pay  the  debts.  The  sale  bill  must  be  made 
out  in  the  same  order  as  the  inventory,  and  specify  the  disposition 
made  of  each  article.  A  return  of  the  sale  must  be  made  within 
three  months ;  and  if  the  proceeds  thus  realized  from  the  debts 
and  chattels  prove  insufficient  to  pay  the  debts  due  from  the  estate, 
application  is  made  to  the  court  for  leave  to  sell  enough  of  the 
realty  to  make  up  the  deficiency.  The  mode  of  doing  this  will  be 
explained  hereafter.  If  all  the  property  of  the  deceased,  which  for 
this  purpose  is  called  assets,  be  insufficient  to  pay  the  debts,  the 
estate  is  declared  insolvent^  and  the  entire  proceeds,  being  con- 
verted into  money,  are  applied  in  the  following  order :  First,  to 
pay  the  expenses  of  the  last  sickness,  funeral,  and  administration. 
Secondl//,  to  make  up  tlie  year's  allowance  for  the  widow  and  chil- 
dren under  fifteen.  Thirdly,  to  pay  debts  entitled  to  a  preference 
under  the  laws  of  the  United  States.  Fourthly,  to  pay  public  rates, 
duties,  and  taxes.  Fifthly,  (6)  to  pay  debts  due  to  individuals, 
which  are  liens  upon  the  estate  either  by  judgment,  decree,  or 
mortgage.  Sixthly,  to  pay  all  other  debts  pro  rata.  When  a  claim 
is  presented  against  the  estate,  the  executor  or  administrator  may 
require,  in  addition  to  the  usual  vouchers,  an  affidavit  that  the 
claim  is  justly  due.    If  such  claim  be  allowed,  the  allowance  is 

(a)  He  has,  at  common  law,  aathority  to  submit  a  claim  to  arbitration.  The  stat- 
nte  of  Ohio  giving;  npocial  power  to  submit  to  reference  does  not  take  away  this  com- 
mon-law riRht     ChiMs  V.  Updyke,  9  Ohio  State,  838. 

(h)  -{By  act  of  1883  (80  Laws,  78)  claims  for  wages  for  manual  labor  performed  with- 
in twelve  months  and  not  exceeding  $150  each  are  preferred  to  the  fifth  class  above.  ^ 
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indorsed  thereon.  If  rejected,  it  may  by  agreement  be  referred  to 
arbitrators ;  and  if  not  so  referred,  and  the  estate  has  not  been 
declared  insolvent,  it  must  be  sued  within  six  months,  or  it  will  be 
barred.  Debts  due  to  an  executor  or  administrator  must  be  allowed 
by  court,  and  are  not  entitled  to  a  preference.  Debts  not  yet  due 
may  be  paid,  deducting  interest  for  the  unexpired  time.  If  due 
notice  of  appointment  has  been  given,  and  claims  have  not  been 
presented  within  one  year  sufficient  to  show  the  estate  insolvent, 
debts  may  be  paid  without  liability  to  any  creditor  who  has  not 
given  notice  of  his  claim,  except  for  his  pro  rata  share  of  what  may 
remain.  But  if  the  estate  prove  solvent^  then,  after  paying  the 
debts  which  have  the  first  claim,  the  residue  is  to  be  distributed 
as  follows :  Firsts  the  surplus  proceeds  of  the  personalty  are  given 
to  the  widow,  if  there  be  no  children ;  and  to  the  children,  if- there 
be  no  widow.  But  if  there  be  both,  the  widow  has  one-half  of  the 
first  four  hundred  dollars,  and  one-third  of  the  residue,  and  the 
children  have  the  rest.  If  there  be  neither  widow  nor  children, 
the  distribution  is  made  according  to  the  law  of  descent  and  diatri^ 
button^  to  be  described  hereafter.  Secondly,  the  realty  over  which 
the  administrator  has  no  control,  except  it  be  given  him  by  the 
court,  for  the  purpose  of  paying  debts,  is  divided  among  the  widow 
and  heirs,  according  to  the  law  of  dower  and  descent^  which  will 
be  described  hereafter. 

The  time  allowed  to  executors  and  administrators,  for  settling 
estates,  is  eighteen  months,  within  which  time  the  first  account 
must  be  rendered ;  but  if  there  be  good  cause,  the  court  may 
extend  this  time  from  year  to  year,  not  exceeding  five  in  all ;  and 
even  after  this  period  the  office  does  not  .expire  until  the  estate 
has  been  entirely  settled,  (a)  Within  the  time  thus  allowed,  they 
are  required  to  present  to  the  court  from  time  to  time  their  ac- 
counts, with  proper  vouchers  for  all  money  disbursed  where  the 
sum  exceeds  ten  dollars ;  and  in  case  of  delay,  they  may  be  com- 
pelled so  to  do  by  citation  and  attachment.  Their  final  account 
is  continued  open  for  one  term,  subject  to  examination  by  all  per- 
sons interested,  who  are  notified  thereof  by  advertisement  of  the 
clerk,  and  may  file  written  exceptions  to  any  of  the  items.  The 
account  is  then  audited  by  the  court,  and  such  order  made  thereon 
as  the  case  requires.  Upon  final  distribution  made  pursuant  to 
such  order,  a  return  is  made  thereof,  with  proper  vouchers,  and  the 
same  proceedings  are  had  as  before.  If  the  court  allow  the  final 
settlement,  an  order  is  made  to  that  effect ;  and  the  executor  or 
administrator,  and  his  sureties,  are  thenceforth  discharged,  unless 
within  five  years  good  cause  be  shown  for  setting  such  allowance 
aside.  (6)  If  the  compensation  of  an  executor  has  been  fixed  by 
the  will,  and  he  acquiesce  therein,  he  can  receive  no  other ;  but  he 

(a)  -{In  Taylor  v.  Thorn,  29  Ohio  State,  569,  assets  were  discovered  and  administered 
twenty-three  years  after  settlement  of  the  estate  \ . 

(6)  For  proceedings  against  executors,  administrators,  and  guardians,  on  the  part  of 
creditors,  legatees,  and  distributees,  see  act  of  April  17,  1857. 
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may  renounce  that,  and  take  the  compensation  fixed  by  law  for  an 
executor  or  administrator ;  which  is,  on  the  personalty  and  the  pro- 
ceeds of  realty  sold  by  them,  six  per  centum  on  the  first  thousand 
dollars ;  four  per  centum  on  the  excess  up  to  fiye  thousand  dollars; 
and  two  per  centum  on  the  excess  aboTc  five  thousand ;  together 
with  such  special  allowance  as  the  court  may  see  proper  to  make 
for  extraordinary  services.  But  in  no  case  can  they  speculate  upon 
the  funds  of  the  estate ;  (a)  and  they  are  chargeable  with  interest 
when  they  have  or  ought  to  have  made  interest. 

§  121.  Their  Fowera  and  Zdabilities.  Executors  and  adminis- 
trators may  sue  and  be  sued  in  their  official  capacity ;  but  the 
general  rules  relating  to  actions  for  and  against  them  will  be  con- 
sidered hereafter.  I  will  only  remark,  that  our  law  presents  no 
motive  for  suing  them,  until  after  the  time  fixed  by  the  statute  or 
the  court  for  the  settlement  of  the  estate,  unless  the  claim  be  one 
which  would  not  be  affected  by  the  insolvency  of  the  estate,  or 
have  been  presented  and  disallowed  ;  for  in  no  other  case  would 
the  person  suing  recover  costs.  All  suits  are  barred  after  four 
years  from  the  date  of  appointment,  if  notice  thereof  has  been 
duly  given,  unless  assets  have  since  come  to  hand,  or  the  claim 
accrued  since,  or  a  new  administrator  has  been  appointed ;  in 
which  latter  case,  one  year  is  added  to  the  four.  In  no  case  can 
execution  issue  against  an  executor  or  administrator,  without 
special  permission  of  the  court,  and  then  it  runs  against  the 
assets  in  iiis  hands,  unless  he  has  been  guilty  of  waste.  If  execu- 
tors or  administrators  waste  the  estate  of  the  deceased,  —  that  is, 
wilfully  or  carelessly  diminish  the  amount  of  assets,  —  they  and 
their  sureties  become  liable  for  such  deficiency  :  but  in  no  other 
case  do  they  become  personally  liable,  imless  they  voluntarily  un- 
dertake so  to  be ;  and  by  the  statute  of  frauds,  this  undertaking 
must  be  in  writing.  Express  provision  is  made,  that  judgments 
against  them  shall  specify  that  they  are  to  be  satisfied  out  of 
assets  in  their  hands ;  and  that  if  they  have  occasion  to  appeal, 
they  need  not  give  bonds  as  in  other  cases.  Executors  and  ad- 
ministrators from  other  States  are  expressly  authorized  to  act 
here,  upon  making  application  with  proper  exhibits ;  but  this  is 
an  exception  to  the  general  rule,  which  is,  that  they  must  derive 
their  authority  from  the  law  of  the  place  where  the  property  is, 
without  regard  to  the  domicile  of  the  deceased. 

Here  terminates  our  view  of  the  law  of  persons.  There  is, 
indeed,  one  other  relation,  and  a  very  important  one  too,  which 
might  have  been  embraced  in  this  division  of  lectures :  I  mean 
the  relation  of  debtor  and  creditor  ;  but  the  title  is  so  comprehen- 
sive, that,  had  I  undertaken  to  discuss  it,  I  should  hardly  have 

(a)  It  is  against  the  policy  of  the  law  for  administrators  to  purchase  the  property  of 
the  deceased  at  a  public  sale  held  for  the  purpose  of  raising  money  to  pay  debts  ;  and 
such  a  sale  may  be  set  aside  in  et^uity  by  the  cestui  que  trust,  without  proof  of  fraud  or 
actual  injury.  Barrington  v,  Alexander,  6  Ohio  State,  189  ;  Sheldon  v.  Newton,  8  id. 
494  ;  Piatt  v.  Longworth,  27  Ohio  State,  159. 
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known  where  to  stop.  It  includes,  in  fact,  the  greater  part  of 
what  remains  to  be  said,  except  that  relating  to  crimes.  Nor  is  it 
usual  to  class  this  among  the  personal  relations,  since  it  belongs 
quite  as  properly  to  the  law  of  property,  and  the  law  of  procedure, 
as  to  the  law  of  persons. 


20 


PART  IV. 


THE   LAW    OP   PROPERTY.(a) 


LECTURE  XIX. 

PRELIMINARY  CONSIDERATIONS. 

§  122.  General  Bzplanations.  In  the  third  lecture,  I  described 
the  origin  of  title  to  the  American  continent,  and  traced  the  his- 
tory of  title  to  that  portion  of  it  which  constitutes  the  United 
States.  I  also  gave  a  general  account  of  the  acquisition  and  dis- 
position of  that  vast  extent  of  territory  which  constitutes  our  puJh 
lie  domain.  In  the  fourth  lecture,  I  described  the  general  divisions 
and  subdivisions  of  property,  for  municipal  purposes,  and  defined 
the  terms  connected  therewith.  These  it  will  now  be  useful 
briefly  to  recapitulate.  1.  The  term  property  includes  every  valu- 
able thing  which  can  be  made  the  subject  of  exclusive  ownership. 
2.  The  most  general  division  of  property  is  into  thingB  in  posses- 
sion and  things  in  expectation.  Things  in  possession  include  all 
things  which  are  under  the  present-  and  immediate  control  of  the 
owner.  Things  in  expectation  consist  of  rights  which  may  require 
the  intervention  of  law  to  render  them  available.  To  this  class 
belong  all  contracts  and  legal  obligations^  which  pass  under  the 
general  description  of  choses  in  action.  3.  Propeiiy  is  again 
divided  into  things  real  and  things  personal.  Things  real  include 
every  valuable  thing  of  a  fixed  and  immovable  nature,  and  pass 
•  under  the  general  description  of  lands^  tenements^  and  heredita- 
'  mentSj  or  simply  realty.  Things  personal  include  every  valuable 
,  thing  of  an  unfixed  and  movable  nature,  and  pass  under  the  gen- 
'  eral  description  of  goods  and  chattels,  or  simply  personalty ;  and 
there  are  certain  things  occupying  a  sort  of  intermediate  position 

(a)  On  pro|>erty,  in  goneral,  see  the  3(1  book  of  Blackstone,  2d  and  8d  books  of 
Swift ;  and  3d  and  4th  volumes  of  Kent.  On  real  property,  see  Flintoff  on  Real  Prop- 
erty ;  Lomax's  Digest ;  Hilliarrl's  Digest ;  Coke  upon  Littleton  ;  Cruise's  Digest,  by 
Greenleaf ;  and  treatises  by  Washburn,  Digby,  and  Tiedeman.  Those  carious  at  to  the 
growth  of  niles  of  property  among  the  most  ancient  nations,  will  find  a  learned  and 
curious  discussion  of  this  subject  in  Maine's  Ancient  Law. 
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between  the  two,  some  of  which  are  called  chattels  real,  others 
heirloomsj  and  others  fixtures.  4.  Real  property  is  again  sub- 
divided into  things  tangible  and  things  not  tangible.  Things 
tangible,  include  TancZ  and  ev^ry  corporeal  thing  permanently  con- 
nected therewith  to  an  indefinite  extent  above  and  below  the 
surface ;  and  pass  under  the  general  description  of  corporeal  here- 
ditamentSj  or  simply  land.  Things  not  tangible,  include  certain 
rights,  privileges,  or  easements,  annexed  to  land  in  the  ownership 
of  another,  and  pass  under  the  general  description  of  incorporeal 
hereditaments. 

By  the  right  of  property,  I  understand,  in  the  language  of  Black- 
stone,  '^  that  sole  and  despotic  dominion  which  one  man  claims  and 
exercises  over  the  external  things  of  the  world,  in  total  exclu- 
sion of  every  other  individual."  (a)  This  is  the  definition  of  ex- 
clusive ownership,  and  it  has  been  a  question  of  much  speculation, 
whence  this  right  originated;  whether  from  nature  or  society. 
We  know,  as  a  matter  of  history,  that  in  the  beginning  God  gave 
to  man  a  general  dominion  over  the  earth,  and  all  things  apper- 
taining thereto ;  but  this  would  only  make  the  first  inhabitants 
otvners  in  common  of  the  whole,  and  not  exclusive  owners  of  any 
specific  part.  The  historical  inference,  therefore,  is,  that  exclu- 
sive ownership  did  not  commence  until  some  subsequent  period, 
when  a  division  of  the  common  property  was  made,  either  by 
compulsion  or  voluntary  agreement.  In  other  words,  the  right  of 
exclusive  ownership  is  conventional,  and  not  divine  or  natural ; 
and  the  same  inference  results  from  our  theory  of  the  social  com- 
pact. An  island  or  continent,  for  example,  which  no  man  had 
ever  seen,  would  be  the  property  of  no  one ;  but  if  a  number  of 
persons  should  be  cast  upon  it,  and  take  possession,  they  would 
own  it  in  common,  until  some  agreement  should  be  made  con- 
cerning it ;  after  which,  the  nature  of  their  ownership,  whether 
exclusive  or  common,  would  depend  upon  their  agreement.  In 
either  view,  therefore,  it  would  seem  that  the  exclusive  ownership 
of  property  is  a  social  and  not  a  natural  right,  though  our  State 
constitution  declares  the  contrary.  But  the  question  is  only  of 
speculative  interest ;  for  whatever  be  the  origin  of  the  right  of 
property,  its  efficiency  and  value  depend  upon  the  provisions 
of  municipal  law.  Our  security  for  the  enjoyment  of  the  right  of 
property  may  be  considered  in  two  aspects,  with  reference  to  gov- 
ernment and  to  each  other.  As  before  explained,  we  are  protected 
against  encroachments  on  the  part  of  government,  by  the  con- 
stitutional assurance,  that,  except  in  the  way  of  regular  and  just 
taxation,  private  property  shall  not  be  taken  for  public  use,  with- 
out compensation  to  the  owner ;  and  that  existing  contracts  shall 
not  be  impaired  by  legislation.  •  And  with  respect  to  one  another 
we  are  protected  against  encroachment  by  the  whole  remedial 
force  of  the  law,  which  defines  our  rights  and  redresses  our 

(a)  2  Black.  Com.  ch.  1 ;  8  Kent,  Com.  loo.  60. 
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wrongs.  The  right  of  propeiiy  is,  therefore,  abundantly  pro- 
tected;  and  we  shall  find  as  we  proceed,  that  the  rules  which 
govern  the  acquisition,  enjoyment,  transfer,  and  transmission  of 
it,  form  the  larger  portion  of  the  entire  body  of  municipal  law. 

§  123.  The  Feudal  System,  (a)  There  was  a  time  when  real 
property  comprehended  almost  every  thing  of  sufficient  impor- 
tance to  be  the  object  of  municipal  regulation  ;  but  that  time  has 
long  since  passed  away.  In  the  progress  of  civilization,  personal 
property  has  been  constantly  augmenting  in  quantity  and  value, 
until  it  has  probably  turned  the  scale.  At  the  present  moment, 
it  forms  a  large,  if  not  the  largest,  part  of  the  wealth  of  nations. 
And  this  difference  is  destined  to  bo  constantly  growing  greater ; 
for  while  the  basis  of  real  property,  that  is,  the  surface  of  the 
globe,  is  limited  by  nature,  so  that  it  cannot  be  increased,  the 
quantity  of  personal  property,  consisting  of  all  the  various  com- 
modities of  life,  and  depending  on  the  creative  genius  of  man, 
can  be  increased  to  an  indefinite  extent.  This  fact  in  the  history 
of  the  two  divisions  of  property,  has  had  an  important  influence 
upon  the  character  of  the  law  by  which  they  are  respectively  regu- 
lated. The  law  of  personalty,  being  almost  entirely  of  modem 
ori^n,  is  characterized  by  the  spirit  of  modern  improvement; 
and  as  a  body,  it  is  comparatively  simple,  rational,  and  liberaL 
Whereas  the  law  of.  realty,  having  acquired  its  form  and  shape 
in  the  days  of  darkness  and  barbarism,  is  characterized  by  a  spirit 
almost  directly  the  opposite ;  being,  in  a  remarkable  degree,  ab- 
struse, technical,  and  artificial.  He  who  begins  with  the  estab- 
lishment of  the  feudal  system^  and  traces  down  the  history  of  the 
law  of  real  property,  will  do  it  with  mingled  feelings  of  disgust 
and  gratification.  He  cannot  fail  to  be  thoroughly  disgusted  with 
the  narrow,  arbitrary,  and  mystifying  spirit  which  dictated  all  the 
early  doctrines ;  nor  to  be  equally  gratified  with  the  bold,  liberal, 
and  determined  spirit  which  has  since  been  manifested,  to  substi- 
tute new  ones  in  their  place.  But  it  is  remarkable  with  what  a 
tenacious  grasp  the  laws  of  real  property  adhere  to  the  soil  in 
which  they  have  once  taken  root.  Notwithstanding  all  the  im- 
provements which  have  hitherto  been  effected,  with  so  much  effort, 
this  branch  of  law  is  still  obnoxious  to  the  charge  of  being  com- 
plicated and  cumbrous,  to  a  degree  totally  at  variance  with  the 
spirit  of  the  age  in  other  respects. 

For  the  origin  of  the  law  of  realty,  we  go  back  to  the  feudal 
systemy  and  although,  for  reasons  which  will  be  hereafter  men- 
tioned, we  feel  the  influence  of  this  system  but  slightly  in  this 
State  ;  yet  even  here  this  branch  of  law  cannot  be  fully  understood 
without  some  knowledge  of  the  law  of  feuds.  I  shall  merely 
mention  some  of  the  leading  features.    The  feudal  system  in  its 

(a)  On  the  feudal  system  and  the  doctrine  of  tenure,  see  2  Black.  Com.  ch.  4,  6, 6  ; 
3  Kent,  Com.  lee.  63 ;  Sullivan's  Lectures ;  Dalrymple  on  Feudal  Property :  Wright 
on  Tenures  ;  Gilbert  on  Tenures  ;  the  Histories  of  English  Law  by  Seevc,  Hale,  and 
Crabbe  ;  Hallam's  Middle  Ages,  ch.  ii. 
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origin  was  purely  a  military  establiahmenty  founded  by  conquerors. 
The  title  to  the  whole  conquered  territory  vested  at  once  in  the 
commander  in  chief  as  the  ultimate  owner,  who  was  called  the  lord 
paramount.  By  him  it  was  apportioned,  in  the  first  place,  among 
nis  principal  officers^  who  held  it  of  him  on  certain  terms  of  tenure, 
but  did  not  absolutely  own  it.  By  such  holding^  they  became  his 
vassals ;  their  interest  in  the  land  thus  held  was  called  a  feud, 
fief  ovfee;  and  the  ultimate  right  still  remaining  in  the  lord,  was  . 
called  his  seigniory.  These  principal  officers  again  apportioned  \ 
their  respec'Jive  feuds  in  a  similar  manner  among  their  inferior 
officers,  and  they  among  theirs,  until,  by  repeated  subinfeudations, 
the  feuds  became  small  enough  for  the  purpose  of  cultivation. 
Even  the  \o^ee\,  feudatories,  however,  did  not  labor  upon  the  soil. 
This  was  the  lot  of  the  vanquished  inhabitants,  who  were  held  in 
the  most  abject  servitude,  and  called  serfs  or  villeins.  Thus  the 
feudal  system  may  be  properly  compared  to  a  stupendous  pyramid, 
of  which  the  lord  paramount  was  the  vertex,  and  whose  base 
rested  on  slaves.  The  most  important  feature  in  the  law  of  feuds, 
was  that  of  tenure,  as  distinguished  from  absolute  ownership.  The 
terms  by  which  vassals  held  their  feuds,  whatever  link  they  formed 
in  the  chain  of  subinfeudation,  were  chiefly  two,  fealty  and  service. 
Fealty  consisted  in  the  obligation  of  fidelity  to  the  lord ;  and  from 
certain  words  used  in  the  ceremony,  the  assumption  of  this  obli- 
gation was  called  doing  homage.  This  is  supposed  to  be  the  origin 
of  the  oath  of  allegiance.  Service  was  the  recompense  made  to  j 
the  lord  for  the  use  of  the  land",'  and  consisted  in  attending  him  in  '. ' 
his  court  during  peace,  and  in  his  army  during  war.  The  mode,  \ 
manner,  and  quantity  of  service  were  settled  at  the  time  of  cre- 
ating the  feud ;  and  when  scribes  could  be  found,  were  reduced 
to  writing.  This  was  the  origin  of  the  deed  of  feoffment.  But 
the  creation  of  the  feud  was  not  complete",  until  there  had  been 
what  was  called  a  corporeal  investiture  ;  which  consisted  in  a  sym--  ' 
bolical  delivery  of  possession,  by  the  lord  to  the  vassal,  in  sight  ; 
of  the  land,  and  in  presence  of  the  neighboring  vassals.  This  '; 
gave  rise  to  the  modern  ceremony,  called  livery  of  seisin,  which  . 
will  be  described  hereafter.  Originally,  feuds  were  only  granted !  ^ 
for  the  life  of  the  feudatory ;  but,  in  process  of  time,  they  began, 
to  be  granted  to  the  feudatory  and  his  heirs,  and  thus  became  V 
hereditary.  As  they  were  granted  upon  personal  considerations,  ■ 
and  created  a  very  intimate  and  confidential  relation  between  the  '. 
lord  and  the  vassal,  it  was  a  fundamental  doctrine  that  they  were  \ 
unalienable,  without  mutual  consent.  That  is,  the  lord  could  not 
transfer  his  seigniory  without  the  consent  of  his  vassal ;  nor  could 
the  vassal  transfer  the  feud  without  the  consent  of  the  lord.  Such 
were  some  of  the  leading  features  of  the  feudal  system,  while 
it  retained  its  purely  military  character ;  and  nowliere  was  that 
system  more  firmly  established  than  in  England.  Tlie  progress 
of  civilization,  however,  for  eight  centuries,  has  eflPected  many 
important  changes.     The  original  military  tenures  gradually  gave 
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/place  to  civil  tenures^  such  as  grand  sergeanty^  petit  sergeanty^ 
free  socage^  villein  socage^  and  divers  other  tenures,  designated  by 
equally  euphonious  names.  But  it  would  be  a  waste  of  time  to 
dwell  on  these  tenures,  because  they  are  now  obsolete.  It  is 
sufficient  in  this  connection  to  observe,  that  the  mighty  revolu- 
tion which  has  gradually  been  effected  in  the  law  of  realty,  may 
be  traced  to  two  fundamental  innovations  upon  the  original  law 
of  feuds.  The  first  relates  to  hereditary  estates,  and  consists  in 
substituting  absolute  oumership  in  the  place  of  holding  upon  terms 
of  tenure.  The  second  relates  to  estates  not  hereditary,  and  con- 
sists in  substituting  a  pecuniary  compensation  or  rent  in  the  place 
of  personal  service, 

^  124.  SUght  traces  of  it  here.  It  was  necessary  to  present  this 
brief  sketch  of  the  feudal  system,  in  order  to  account  for  the  ex- 
ceedingly technical  character  of  the  law  of  realty,  and  to  explain 
the  several  existing  doctrines  to  which  reference  must  hereafter 
be  made.  At  the  same  time  it  is  unnecessary  to  give  a  detailed 
account  of  that  system,  because  very  few  traces  of  it  are  percepti- 
ble in  our  law.  In  this  respect,  the  citizens  of  the  new  States  are 
much  more  fortunate  than  those  of  the  original  States,  to  which 
the  principles  of  the  English  law  wore  directly  transplanted.  For 
although  no  feudal  conquerors  parcelled  out  the  American  terri- 
tory among  their  victorious  followers,  yet,  as  we  have  before  seen, 
the  first  settlers  brought  with  them,  as  their  birthright,  the  general 
doctrines  of  the  English  common  law,  and  among  them  those  feudal 
principles  which  time  had  not  been  able  there  to  eradicate.  But 
our  historical  summary  has  shown  that  this  region  was  settled 
under  happier  auspices.  The  ordinance  of  1787,  by  a  few  sweep- 
ing provisions,  respecting  the  title,  descent,  and  transfer  of  land, 
effectually  prevented  many  of  those  feudal  doctrines,  which  still 
cumber  the  land  laws  of  the  older  States,  from  attaching  them- 
selves here.  The  author  of  the  ordinance  has  himself  said  that 
"  the  titles  which  were  planted  by  this  ordinance,  in  400,000  square 
miles  of  territory,  are  more  purely  republican,  and  more  com- 
pletely divested  of  feudality,  than  any  titles  in  the  Union  were  at 
that  time."  (a)  In  fact,  the  ancient  notions  of  tenure  do  not  exist 
here  even  in  theory,  as  they  do  in  some  of  the  older  States.  (6) 

'  Our  citizens  hold  of  no  superior.  What  they  own,  they  own  abso- 
lutely and  independently.  All  estates  are  in  the  broadest  sense 
of  the  word  allodial.  The  only  provision  in  our  law  which  bears 
the  most  remote  analogy  to  the  doctrine  of  holding  of  a  superior 
is,  that  the  people  of  the  State,  in  their  collective  and  sovereign 
capacity,  have  an  ultimate  right  to  all  land  within  their  jurisdic- 
tion, when  it  so  happens  that  there  is  no  other  legal  owner ;  in 
which  case,  the  law  makes  it  escheat  to  them ;  and  this  right  of 

(a)  Dane's  Abr.  App.  77. 

(6)  The  right  of  eminent  domain  is  by  some  jurists  based  on  the  principle  of  the 
feudal  tenure,  and  by  others  on  sovereignty  orpublic  necessity.  West  River  bridge  Co, 
V.  Dix,  6  How.  532,  533,  539  ;  2  Parsons  on  Contracts,  519. 
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escheat  bears  some  resemblance  to  that  of  the  lord  paramount. 
But  it  has  its  origin  in  the  most  obvious  considerations  of  public 
policy,  and  can  in  no  sense  be  regarded  as  a  relic  of  the  feudal 
system.  We  do,  indeed,  still  retain  some  of  the  legal  terms  to 
which  that  system  gave  rise.  Thus  we  speak  of  the  manner  of 
holding  as  a  tenurej  of  the  thing  holden  as  a  tenementj  and  of  the 
person  holding  as  a  tenant ;  but  we  use  all  these  terms  in  a  mod- 
ified sense.  So  we  recognize  a  relation  of  landlord  and  tenant^ 
respecting  which,  some  of  the  rules  have  taken  their  complexion 
from  the  feudal  relation  of  lord  and  vassal.  But  this  is  all ;  and 
we  may  therefore  dismiss  the  subject  of  tenure  as  having  no 
other  than  a  speculative  interest  for  us. 

I  have  stated  that  the  law  of  realty  improves  more  slowly  than 
any  other  branch  of  law,  owing  to  the  nature  of  the  subject ;  and 
that  much  yet  remains  for  reform,  even  here.  At  the  same  time, 
it  is  a  matter  of  congratulation  that  so  much  has  been  effected. 
I  have  no  doubt  that  the  law  of  realty  in  Ohio  could  be  written  in 
one  third  of  the  space  which  would  be  required  for  the  law  of  realty 
in  England.  The  truth  of  this  will  be  felt  as  we  proceed ;  though 
it  cannot  now  be  demonstrated  without  anticipation.  I  will,  how- 
ever, here  indicate  some  of  tho  leading  points  in  which  the  most 
marked  improvement  has  been  made.  1.  We  have  much  fewer 
incorporeal  hereditaments  than  the  English.  2.  We  have  none  of 
the  distinctions  growing  out  of  their  manorial  establishments. 
8.  We  have  none  of  the  particular  customs  which  prevail  there. 
4.  The  statutes  of  uses,  of  mortmain,  and  of  entails,  are  not  in 
force  here.  6.  All  our  tenancies,  which  are  not  in  severalty,  are 
in  common.  Wo  have  no  joint  tenancies  or  tenancies  in  coparce- 
nary, distinct  therefrom.  6.  Our  conveyances  are  greatly  simpli- 
fied. 7.  Wo  have  but  one  real  action,  and  that  is  ejectment,  which 
answers  for  all  purposes,  (a)  In  these,  and  other  similar  respects, 
which  will  be  enlarged  upon  hereafter,  we  have  reason  to  boast  of 
our  improvement  in  the  law  of  realty  ;  and  because  we  have  inno- 
vated so  much  and  so  well,  I  shall  treat  this  branch  of  law  with 
more  fulness  than  has  been  my  custom  hitherto. 

The  law  which  regulates  the  acquisition,  use,  and  transfer  of 
personalty,  differs  so  much  from  the  corresponding  provisions  with 
respect  to  realty,  that  I  at  first  doubted  whether  it  would  not  be 
advisable  to  treat  the  subjects  separately  ;  but,  upon  reflection,  I 
have  concluded  to  treat  the  two  in  connection.  The  distinguish- 
ing character  of  personalty  is,  its  movable  nature  ;  and  upon  this 
is  founded  a  great  variety  of  distinctions  relative  to  the  mode  of 
acquiring  it,  the  evidence  of  ownership,  the  injuries  which  may 
be  done  to  it,  and  the  mode  of  disposing  of  it.  In  general,  it  may 
be  remarked,  that  in  all  these  respects  the  law  of  personalty  is 
much  less  formal  and  technical,  and  in  most  of  them  much  more 
simple  and  reasonable,  than  the  law  of  realty.     All  this  will  be 

(a)  This  fonn  of  action  is  superseded  by  the  Code.  For  actions  concerniDg  real 
proijerty,  see  R.  S.  §  5779  ti  seg. 
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ilhiatrated  as  we  proceed.  But  in  the  mean  time,  I  would  call 
your  attention  to  the  wide  compass  embraced  by  the  law  of  per- 
sonalty. Whatever  relates  to  the  money  or  currency  of  the  coun- 
try ;  to  contracts  in  general,  and  more  particularly  to  the  various 
commercial  contracts,  such  as  bills  of  exchange,  promissory  notes, 
bailments,  sales,  insurance,  and  other  marine  contracts ;  to  corpo- 
rations ;  to  partnerships ;  and  generally  to  the  relation  of  debtor 
and  creditor  ;  all  this  comes  more  or  less  directly  within  the  com- 
prehensive scope  of  the  law  of  personalty.  You  will  not,  there- 
fore, expect  from  me  anything  more  than  an  abstract  or  synopsis 
of  these  various  matters,  with  a  reference  to  the  sources  whence 
more  particular  information  may  be  had.  The  subjects  of  com- 
mercial  law  alone,  occupy  many  volumes ;  while  I  can  devote  to 
them  only  a  few  pages  ;  but  I  shall  take  some  notice  of  all  these 
subjects ;  enough  at  least  to  indicate  how  much  is  to  be  learned, 
and  what  are  the  landmarks  to  direct  your  progress. 


LECTURE  XX. 

INCORPOREAL  HEREDITAMENTS,  EASEMENTS,  AND   FIXTURES,  (a) 

§  125.  In  what  they  Consist.  We  have  seen  that  realty  in- 
cludes not  only  those  tu,ngible  things^  which,  in  legal  contempla- 
tion, constitute  lands^  but  also  certain  intangible  rights  annexed 
to  land,  and  included  among  tenements  or  hereditaments.  For 
this  reason,  it  has  been  customary  to  make  two  divisions  of 
the  subject.  Hereditament,  being  formerly  the  most  compre- 
hensive term,  lias  been  selected  for  this  purpose,  and  the  division 
lis  into  corporeal  hereditaments  and  incorporeal  hereditaments: 
jthe  first,  including  land  only ;  and  the  second,  every  thing  real 
[which  is  not  land.  I  shall  first  consider  incorporeal  heredita- 
ments, under  the  name  of  easements  ;  and  then  close  the  lecture 
with  a  brief  account  of  fixtures.  Incorporeal  hereditaments  com- 
prise certain  rights  and  privileges  connected  with  land,  but  be- 
longing to  diflfcrent  persons  from  the  proprietors  of  the  land. 
They  are  not  things  of  substance,  cognizable  by  the  senses, 
but  exist  merely  in  idea.  In  England,  they  make  a  very  im- 
portant portion  of  real  property.  No  less  than  eleven  dif- 
ferent kinds  arc  enumerated  by  Blackstone ;  namely,  advowsons^ 
tithes,  offices^   dignities,  franchises,  corodies,  pensions,   annuities, 

(a)  See  2  Black.  Com.  Ch.  3  ;  8  Kent,  Com.  lee.  52  ;  Woolrych  on  Ways  ;  Gilbert 
on  Rents  ;  Angell  on  Watercourses  ;  Angell  and  Gould  on  Tide  Waters  ;  Cox,  Latham, 
and  Woolrych  on  Window  Lights  ;  Amos  on  Fixtures  ;  Ewell  on  Fixtures  :  Angell  on 
Highways ;  Gale,  Goddard,  and  Washburn  on  Easements. 
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commons^  wayn^  and  rent8.  But  this  list  is  very  much  reduced 
in  this  country.  For  in  regard  to  the  first  two,  namely,  advouh 
8on8  and  tithes,  it  is  sufficient  to  say  that  they  grow  exclusively 
out  of  the  English  church  establishment,  which  happily  has  no 
existence  in  this  country;  and  we  are  thus  relieved  from  a 
great  variety  of  perplexing  questions.  In  regard  to  the  next  six, 
namely,  offices,  dignities,  franchises,  corodies,  pensions,  and  annui- 
ties, they  have,  in  the  first  place,  no  necessary  connection  with 
realty ;  and  in  this  country,  they  are  not,  and  cannot  be  heredi- 
tary. On  the  contrary,  they  are  strictly  personal  in  their  char- 
acter ;  and  with  the  exception  perhaps  of  annuities,  in  some 
cases,  are  neither  transferable  nor  descendible.  Not  only  some 
express  provisions  of  the  federal  and  State  constitutions,  but  the 
whole  spirit  and  tendency  of  our  institutions,  are  opposed  to  the 
English  doctrines  and  practice  in  regard  to  these  hereditaments, 
if  such  they  can  be  called  in  this  country.  For  these  reasons,  I 
shall  not  stop  to  describe  them.  Again,  as  to  the  English  right 
of  common,  which  is  the  right  that  one  man  has  to  feed  his  cattle, 
dig  turf,  cut  wood,  or  take  fish,  on  the  lands  of  another ;  it  origi- 
nated under  the  manorial  establishments  of  England,  where  the 
lord  of  the  manor  was  in  the  habit  of  setting  apart  certain  por- 
tions, to  be  used  in  common  by  tenants  or  copyholders.  It  there 
forms  quite  a  diffusive  and  intricate  branch  of  law.  It  has  also 
prevailed  in  some  of  the  older  States  of  this  Union.  But  in  the  I 
sense  of  the  English  law,  this  right  of  common  is  not  known  - 
here,  and  will  not  therefore  be  discussed.  Again,  rent  is  defined  ■  i 
to  be,  *'  a  certain  profit  issuing  yearly  out  of  lands  and  tenements  ! 
corporeal."  According  to  this  definition,  rent  may  properly  be  " 
classed  with  incorporeal  hereditaments.  But  we  commonly  un- 
derstand by  rent,  nothing  more  than  a  periodical  compensation,  in 
money  or  other  property,  for  the  use  of  land ;  and,  in  tins  sense, 
it  can  in  no  respect  be  considered  as  an  incorporeal  hereditament. 
I  shall  accordingly  reserve  the  consideration  of  rent  to  its  proper 
place,  in  connection  with  estates  for  years. 
§  126.  Public  BaBements.  (a)    But  there  are  certain  other  rights 

(a)  On  the  general  subject  of  dedications  to  public  uses,  see  Lade  v.  Shepherd,  2 
Strange,  1004  ;  McConnell  v.  Lexington,  12  Wheaton,  582 ;  Cincinnati  v.  White,  6 
Peters,  481  ;  Gowen  v.  Philadelphia  Exchange  Co.,  5  W.  &  S.  141  ;  U.  S.  v.  Chicago, 
7  How.  185  ;  Rowan  v.  Portland,  8  B.  Monroe,  232  ;  Glover  v,  Powell,  3  Am.  Law 
Reg.  367  ;  2  Stockton,  Ch.  211.  A  dedication  of  ground  for  public  uses  may  be  made 
in  Ohio  under  the  statute  or  according  to  the  common  law,  the  latter  requiring  and 
the  former  dispensing  with  the  assent  or  acceptance  of  the  public.  Fulton  v,  Mehren- 
field,  8  Ohio  State,  440.  \  Dedication  refers  to  public  and  not  private  uses,  and  its 
doctrines  do  not  apply  to  purposes  not  public.  For  example,  a  proprietor  who  sub- 
divided a  tract,  marking  streets,  alleys,  public  squares,  and  marked  a  lot  **  Depot  of 
the  O.  &  P.  R.  B.  Co,"  does  not  dedicate  the  depot  lot.  Todd  v.  P.,  Ft  W.,  &  C. 
R.  R.,  19  Ohio  State,  514.  Dedicated  land  reverts  to  the  grantor  or  his  heirs,  if 
the  use  is  abandoned  or  becomes  impossible.  Bd.  of  Education  v.  Edson,  18  Ohio 
State,  221.  But  not  by  mere  misuser.  Williams  v,  Presbyterian  Soc,  1  Ohio  State, 
478.  |. 

Public  Common,  Where  land  was  dedicated  for  the  use  of  public  buildings  for  the 
county,  and  it  was  proposed  to  lease  part  of  it  for  private  purposes,  chancery  would 
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of  considerable  importance  connected  with  land,  which  I  shall 
mow  discuss  under  the  head  of  easements;  a  convenient  term, 
(sanctioned  by  the  best  usage,  and  sufficiently  broad  to  include  all 
jjincorporeal  hereditaments  known  in  this  State.  By  easements^ 
j  are  meant  rights  or  privileges  relating  to  the  land  of  other  per- 
j  sons.  They  are  divided  into  two  classes,  ptMic  and  private, 
f Public  easements  comprehend  all  such  as  are  open  and  free  to  the 
i  enjoyment  of  every  citizen.  They  apply  chiefly  to  cammansj 
Iroadsy  and  rivers. 

Pvhlic  Commons.    By  our  statute,  whenever  the  proprietor  of 

not  interfere  by  injunction.  Smith  v.  Hueston,  6  Ohio,  101.  Where  the  proprietors 
by  their  agent  recorded  a  plat,  designating  one  lot  as  a  **  public  square/*  ana  lots  were, 
sold  described  as  a(^oining  it,  the  proprietors  were  enjoined  from  converting  it  to  any 
uses  inconsistent  with  the  dedication.  Brown  v.  Manning*  6  Ohio,  298.  Where 
land  in  Cincinnati  was  designated  on  the  plat  as  for  *' public  uses,"  it  was  proper 
to  use  it  for  a  court-house  and  jail,  but  not  to  lease  it  tor  private  purposes.  Here 
the  city  sued  the  county,  and  failed  because  the  statute  vested  the  fee  in  the  county. 
Cincinnati  v,  Hamilton  County,  7  Ohio,  1  pt  88.  Where  land  had  been  desig* 
nated  and  used  as  a  public  square,  the  legislature  could  not  authorize  it  to  be  sold 
and  the  proceeds  applied  to  other  purposes.  Le  Clercq  v.  Gallipolis,  7  Ohio,  1  pt.  217. 
And  see  Lebanon  v.  Warren  County,  9  Ohio,  80.  Land  dedicated  for  a  public  square 
may  be  improved  and  ornamented  for  recreation  and  health,  or  used  for  public  build- 
ings and  the  transaction  of  public  business.    Langley  v.  Gallipolis,  2  Ohio  State,  107. 

Public  Roads^  Streets,  An  order  opening  a  county  road  forty  feet  wide,  when  the 
law  requires  sixty,  will  be  set  aside.  Burrows  r.  Vandevier,  8  Ohio,  888.  Chancery 
cannot  decree  compensation  for  pro|>erty  taken  for  a  street,  nor  correct  irregularities  in 
the  proceedings.  Armstrong  v,  Cincinnati,  5  Ohio,  223.  Nor  prevent  tne  destruc- 
tion of  a  road  on  the  application  of  a  supervisor.  Putnam  r.  Valentine,  5  Ohio,  187. 
Where  damage  has  been  done  by  grading  a  street  and  the  owner  has  neglected  to  prefer 
his  claim  pursuant  to  law,  he  cannot  afterwards  recover  of  the  corporation.  Hickox  v. 
Cleveland,  8  Ohio,  543.  The  liability  of  a  lessee  for  rent  continues  after  appropria- 
tion  for  a  street,  and  he  is  therefore  entitled  to  compensation.  Foote  v.  Cincinnati,  11 
Ohio,  408.  Before  the  new  constitution,  **  benefits  '  might  be  considered,  in  assessing 
damages.  Symonds  v.  Cincinnati,  14  Ohio,  147  ;  Browne  v.  Cincinnati,  id.  541  ; 
Kramer  V.  Cleveland  &  Pittsburg  R.  R.  Co.,  5  Ohio  State,  140  ;  Columbus,  Piqua,  & 
Indiana  R.  K.  Co.  v.  Simpson,  id.  251.  The  damages  must  now  be  assessed  by  a  jury 
of  12  men.  Lamb  v.  Lane,  4  Ohio  State,  167.  And  they  must  be  assessed  without  de- 
duction for  benefits.  County  commissioners  may  lay  out  a  road  through  an  incorpo- 
rated town  or  city,  unless  expressly  prohibited  by  the  charter.  Wells  r.  McLaughlin, 
17  Ohio,  99.  And  see  on  the  general  subject,  Cincinnati  v.  Coombs,  16  Ohio,  181 ; 
Culbertson  v.  Cincinnati,  id.  574  ;  Bingham  v.  Doane,  9  id.  165  ;  Fox  v.  Hart,  11  id. 
414  ;  Mt'Micken  v,  Cincinnati,  4  Ohio  State,  894  ;  Ferris  v.  Bramble,  5  id.  109  ; 
Shaver  v.  Starrett,  4  id.  404.  As  to  the  power  to  authorize  assessments  for  such  pur- 
poses, see  Reeves  v.  Treasurer  of  Wood  County,  8  Ohio  State,  833  :  Butler  v.  Citv  of 
Toledo,  5  i<l.  225  ;  Hill  v.  Higdon,  id.  243  ;  Ernst  v.  Kunkle,  id.  620  ;  Strader  v.  Cin- 
cinnati, 1  Handy,  446,  464.  A  State  road  and  a  county  road  may  coexist  togetlier. 
Bisher  v.  Richnnls,  9  Ohio  State,  495. 

Public  Rivers.  On  the  general  subject  see  Angell  on  Watercourses,  and  on  Tide 
Waters;  3  Kent,  Com.  497,  516  ;  8  Western  Law  Journal,  810,  887  ;  4  id.  145,  190. 
WMth  regard  to  the  Ohio  Biver,  it  has  been  held  that  the  cession  of  Vii^nia  reserved 
the  bed  of  the  liver  to  low-water  mark  on  the  Ohio  side.  Handly  v,  Anthony,  6 
Whcaton,  374  ;  Booth  v.  Shepherd,  8  Ohio  State,  243.  And  see  State  v,  Hopwss, 
2  Western  Law  Journal,  279.  But  with  respect  to  jurisdiction,  see  11th  section  of  the 
Virginia  Compact  of  1789,  1  R<;vised  Statutes  of  Kentucky,  45,  which  makes  the 
jurisdiction  of  Virginia  and  Kentucky  "concurrent  with  the  States  which  may  possess 
the  opposite  shores  of  the  suiid  river."  With  regard  to  the  provision  in  the  onlinanco 
of  1787,  see  Hutchinson  v.  Thompson.  9  Ohio,  52  ;  La  Plaisance  v.  Monroe,  1  W^alker's 
Ch.  Rep.  (Mich.)  155  ;  Gavit  t>.  Chanilwrs,  3 Ohio,  495  ;  Hopgw.  ZanesviUe,  6  id.  410  ; 
As  to  navigable  waters  generally,  see  Walker  v.  Boanl  of  Public  Works,  16  Ohio,  540  ; 
Hopkins  v.  Kent,  9  id.  13;  Blanchard  r.  Porter,  11  id.  138  ;  Carson  v.  Blazer,  2  Binney, 
475  ;  Shrank  t;.  Schuylkill,  14  Seig.  &R.  71 ;  Smith  v.  SUte  of  Marybnd,  18  How.  71. 
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land  wishes  to  lay  out  a,  toum^  or  an  addition  thereto,  he  is 
required  to  have  a  plat  thereof  surveyed,  acknowledged,  and 
recorded,  specifying  the  streets^  alleys^  and  command.  And  the 
effect  of  complying  with  these  requisitions,  is  to  vest  in  the 
town^  for  the  use  of  the  public,  the  fee-simple  of  all  such  portions 
as  are  designated  to  be  for  public  use.  Hei'e,  then,  while  the 
land  on  which  the  streets,  alleys,  and  commons  are  laid  out, 
belongs  to  the  town,  the  easement  belongs  to  the  public  at  large.  I 
But  apart  from  this  statutory  provision,  it  is  not  necessary  that 
the  tee  in'^fEe  TSn3""8HbiiI3  pass,  in  order  to  secure  the  easement 
to  the  public;  or  that  the  dedication  should  be  made  in  any 
particular  form ;  all  that  is  required  is  the  assent  of  the  owner 
of  the  land,  and  the  fact  of  its  being  used  for  the  public  purposes 
intended  by  this  appropriation.  Thus  where  an  individual  lays 
out  a  public  street  over  his  l^nd,  or  where  the  proprietor  of 
a  town  reserves  a  spring  or  common  for  the  public  use,  the 
easement  vests  at  once  in  the  public,  without  regard  to  length 
of  possession ;  and  the  owner  cannot  revoke  the  dedication. 

Public  Moads.  (a)     By  these,  1  mean  roads  laid  out  by  the 
public  authorities.    The  mode  of  proceeding  to  lay  out  State, 
county,  and  township  roads,  is  detailed  at  length  in  the  statutes, 
with  the  particular  provisions  of  which  I  shall  not  tax  your 
memory.    The  government  has  authority  under  the  constitution, 
as  we  have  seen,  to  appropriate  the  land  of  individuals  for  these 
purposes,  on  making  them  a  compensation.      But  the  public 
acquire  thereby  only  an  easement  in  the  land  so  appropriated. 
The  fee-simple,  subject  to  the  easement,  still  remains  in  the 
former  proprietor.  (6)     And  where  land  is  granted  bounded  upon!' 
a  road,  the  grant  extends  to  the  middle  of  the  road,  unless  the' 
contrary  be  expressed.  (<?)     The  difference,  then,  between  streets  1  \ 
laid  out  by  individuals,  and  roads  laid  out  by  government,  is, 
that  in  the  former  the  fee  is  in  the  town,  and  in  the  latter  the 
fee  is  in  individuals ;  while  in  both  the  easement  belongs  to  the 
public.     In  either  case,  if  the  road  becomes  impassable,  the  public  | 
have  a  right  to  pass  over  the  adjoining  land  without  becoming 
trespassers,  provided  they  do  no  unnecessary  injury. 

Public  Rivera.  The  general  doctrine  of  the  common  law  is,' 
that  the  owners  of  land  bounded  by  the  sea,  or  by  navigable  riv-  \ 
ers,  where  the  tide  ebbs  and  flows,  own  only  to  ordinary  high-  i 
water  mark ;  while"  the  shore  below  belongs  to  the  public.     But ! 

(a)  The  right  of  passing  on  a  highway  is  subject  to  such  incidental,  temporary,  and 
partial  obstructions  as  manifest  necessity  requires,  such  as  those  occasioned  by  delirer- 
mg  freight  at  stores  or  houses,  repairing  the  street,  constructing  sewers,  or  building  or 
repairing  houses  on  adjoining  lots.     Clark  v.  Fry,  8  Ohio  State,  858. 

(b)  The  owner  still  retains  the  trees,  shrubs,  &c.,  growing  in  the  road,  for  all  pur- 
poses not  incompatible  with  the  easement.  Where  a  grov^ing  hedge  stood  within  the  i 
limits  of  a  public  highway,  leavins;  ample  room  for  public  travel,  which  was  not 
thereby  incommoded  or  annoyed,  and  it  was  cut  down  oy  a  person  not  acting  under 
official  authority,  he  will  be  liable  therefor  to  the  owner  of  the  adjoining  land.  Phi' 
fer  V,  Cox,  21  Ohio  State,  248. 

(c)  Phillips  9.  Bowers,  7  Gray,  21. 
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ion  navigable  rivers,  above  tide  water ^  the  adjacent  owners  own 
/to  the  middle  of  the  stream,  subject  to  the  public  easement  of 
I  navigation.  Of  this  latter  class  are  all  the  navigable  rivers 
within  this  State ;  there  being  no  tide  within  its  limits.  By 
the  fourth  article  of  compact  in  the  ordinance  of  1787,  "the 
navigable  waters  leading  into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying  places  between  them,"  were  declared  to  be 
"  public  highways,  and  forever  free  to  all  citizens ; "  and  by 
the  ninth  section  of  the  act  of  Congress  of  1796,  "  all  navigable 
rivers  within  the  North-western  Territory,"  were  declared  to 
be  and  remain  "  pvblic  highway%  ;  "  and  where  the  opposite  banks 
of  any  stream,  not  navigable^  belonged  to  diflferent  persons,  "  the 
stream  and  the  bed  thereof"  were  declared  to  be  common  to 
both.  In  regard  to  this  provision,  our  court  has  decided  that 
in  the  case  of  navigable  rivers,  the  easement  only  is  reserved 
to  the  public,  while  the  fee  of  the  bed  of  the  river  belongs  to  the 
I  adjacent  owners ;  and  that  this  act  only  affirms  the  common  law, 
I  in  relation  both  to  navigable  and  unnavigable  streams ;  namely, 
!  that  opposite  owners  should  own  to  the  middle  of  the  stream,  as 
I  in  caseof  roads  they  own  to  the  middle  of  the  road,  (a)  It  will 
'  Bie^observed  that  the  words  of  the  provision  are  "  the  stream 
and  the  bed  thereof  shall  be  common  to  both."  A  literal  inter- 
pretation of  these  words  would  make  the  opposite  owners  tenants 
in  common  of  the  bed  of  the  stream,  instead  of  each  being  a 
tenant  in  severalty  to  the  middle,  as  the  court  intended  above. 
Perhaps  this  distinction  may  be  of  importance  hereafter.  Our 
court  has  also  decided  that  the  legislature  has  no  authority 
to  obstruct  a  public  easement  in  navigable  rivers ;  and  that 
where  a  dam  was  permitted  to  be  laid  across,  by  reason  of 
which  navigators  sustained  damage,  the  owners  of  the  dam  were 
liable,  although  they  were  authorized  by  law  to  build  the  dam, 
And  used  all  diligence  to  prevent  it  from  being  an  obstruction. 
But  the  Stat«  may  legislate  respecting  these  rivers,  and  even 
affect  their  navigation,  provided  all  persons  are  equilly  subjected 
to  the  inconvenience  resulting  from  such  navigation,  and  pro- 
vided the  navigation,  though  affected,  be  not  actually  destroyed. 
It  may  become  a  difficult  question  hereafter  to  determine  what 
are  navigable  rivers  within  this  act.  The  second  section  of  the 
act  of  Congress  of  1796  provides  that  navigable  rivers  shall 
not  be  included  in  public  surveys;  but  does  not  indicate  what 
shall  be  considered  such ;  and  it  is  left  to  the  discretion  of  the 
surveyor  to  include  a  given  river  or  not.  But  of  course  his 
decision  cannot  be  conclusive.  In  the  deed  of  cession  by  Vir- 
ginia, the  description  specified  "  all  the  territory  to  the  north- 
west of  the  river  Ohio."  And  from  these  words  it  has  been 
decided,  that  the  owners  on  this  side  have  no  right  of  soil,  further 

(a)  -{Gavit  v.  Chambers,  3  Ohio,  696  ;  Lamb  v.  Rickots,  11  id.  811  ;  Walker  v.  Bd. 
Pub.  Works,  16  id.  544 ;  and  this  Is  the  doctrine  in  Connecticut,  lUinois,  Indiana, 
Maasachusetts,  Maine,  Michigan,  Mississippi,  New  Jersey,  New  York,  and  Wisconsin,  y 


I 


INGOBPOBEAL  HEBEDITAMEKTS,  ETC.  817 

than  to  the  edge  of  the  river  at  low-water  mark.  But  as  a  matter 
of  expediency,  amounting  almost  to  necessity,  the  States  border- 
ing on  this  river  have  habitually  exercised  a  conmion  jurisdiction. 
The  question  whether  the  right  of  fishing  in  these  navigable 
rivers  is  a  public  right  open  to  all,  or  a  private  right  belonging 
to  the  adjacent  owners,  has  not  been  judicially  decided  in  this 
State,  (a)  In  practice,  it  has  been  treated  as  a  public  and  com- 
mon right.  And  in  Pennsylvania,  such  has  been  the  decision 
with  respect  to  the  rivers  of  that  State.  (6). 

§  127.  Private  Easements,  (c)     Private  easements  comprehend 
all  those  which  belong  to  particular  individuals.     They  relate  | 
chiefly  to  the  use  of  land,  water ^  aivy  and  light.  ' 

As  to  Land,  (d)  The  most  important  easement  under  this  head 
is  the  right  oi  private  waj/  over  another  man's  ground.  This  right 
may  arise  in  three  ways :  from  contrgictj  as  where  I  expressly  grant 
this  right  to  you ;  from  prescription^  as  where  you  have  enjoyed 
the  right  unmolested  for  a  Certain  period,  which,  under  our  statute 
of  limitations,  would  probably  be  twenty-one  years ;  (e)  or  from 
necessity y  as  where  I  sell  you  land  so  hemmed  in  by  mine,  that  you  I 

(a)  ^  It  is  well  settled,  however,  that  the  right  of  fishery  iu  our  fresh -water  lakes  and  I 
their  bays  is  not  limited  to  the  riparian  owners,  bat  is  common  to  the  public.     Sloan  > 
V.  Biemiller,  34  Ohio  State,  492  ;  Hogg  v.  Beerman,  41  Ohio  State,  81 ;  8.  c.  52  Am. 
Bep.  71.  \ 

(h)  It  nas  been  frequently  held  that  the  ebbing  and  flowing  of  the  tide  in  a  river  is 
not  in  this  country  the  test  of  its  navigability.  Whether  a  river  is  navigable  or  not,  | 
is  a  question  of  fact  to  be  detennined  in  each  case  upon  the  facts.  This  is  clearly  tiie  * 
doctrine  of  the  United  States  courts.  Russell  v.  The  Empire  State,  Newberrv*s  Adm. 
R.  541  ;  Spoonerr.  McConnell,  1  McLean,  837  ;  Propeller  Genesee  Chief  v.  I<itzhuch, 
12  How.  443  ;  The  Ad  Hine  v,  Trevor,  4  Wallace,  555  -{Lawson  v.  Blaver,  2  Bin. 
475  ;  Gates  r.  Wadling,  1  McCord,  580  ;  Wilson  r.  Forbes,  2  Dev.  80  ;  Gollins  v.  Ben- 
bury,  8  Ired.  277  ;  Elder  v.  Burrus,  6  Humph.  858  ;  Bullock  v,  Wilson,  2  Porter,  436 ; 
C/astner  v.  Steamboat  Dr.  Franklin,  1  Minn.  73  ;  McMauus  v.  Garmichacl,  8  Iowa,  1  ; 
The  Daniel  Ball,  10  Wall.  557  ;  The  Montello,  11  Wall.  411 ). .  Those  rivers  must  be 
regarded  as  public  navigable  rivers  in  law,  which  are  navigable  in  fact ;  and  they  are 
navigable  in  fact  when  they  are  used,  or  are  susceptible  of  being  used,  in  their  ordi- 
nary condition,  as  highways  for  commerce,  over  wnich  trade  and  travel  are,  or  may 
be,  conducted  in  the  customary  modes  of  trade  and  travel  on  water.  The  Daniel  Ball, 
10  Wall.  557  ^The  Montello,  20  Wall.  430.  At  some  seasons  of  the  year  with  toler- 
able regularity.  Little  Rock  &  C.  R.  R.  v.  Brooks.  39  Ark.  403  ;  Walker  v.  Allen, 
72  Ala.  456  ;  Shaw  v,  Oswego  Iron  Co.,  10  Oregon,  871  J- .  For  other  cases,  see  note  on 
a<lmiralty  iurisdictiou  in  chapter  on  Judicial  Department.  An  act  of  Congress  declar- 
ing a  bridge  built  over  a  navigable  river  dividing  two  States  to  be  a  lawful  struc- 
ture, and  a  post  route,  legalizes  the  bridge  as  built,  and  abates  a  suit  brought  to 
declare  the  bridge  a  nuisance,  though  ready  for  hearing.  The  Clinton  Bridge,  10  Wall. 
454.  See  also  the  Wheeling  Bridge  case,' 18  How.  429.  But  in  a  late  case  in  Ken- 
tucky, these  decisions  are  said  not  to  apply  to  questions  as  to  the  ownership  of  land 
under  the  water,  and  subject  to  the  easement  of  the  public,  and  the  court  held  that 
a  grant  of  land  bounded  on  the  Ohio  extends  to  the  centre  of  the  stream.  Barry  i*. 
Snyder,  8  Bush  (Ky.),  266.  But  see  Marrin  v.  Nance,  8  Head  (Tenn.),  649  ;  Tomlin  r. 
DubuQue,  &c.,  R.  R.  Co.,  82  Iowa,  106  ;  Pollard's  Lessee  v,  Hagan,  8  How.  212  ;  Mar- 
tin V.  Waddell,  16  Peters,  410  ;  Mumford  r.  Wardwell,  6  W^.  436.  The  courts  of 
Pennsylvania,  New  York,  Iowa,  and  several  other  States,  have  decided  the  question  in 
the  same  way.  Mississippi  and  Illinois,  however,  hold  differently.  For  a  full  discus- 
fiion  of  the  cases  on  this  subject,  see  an  article  in  the  Ahl  Law  Rev.  for  July,  1868. 

(c)  Morgan  v.  Mason,  20  Ohio,  401 . 

id)  See  2  Black.  Com.  35  ;  3  Kent,  Com.  484 ;  Lasala  v.  Holbrook,  4  Paige,  169  ; 
Rust  V,  Low,  6  Mass.  90  ;  Stackpole  v,  Healy,  16  id.  83. 

(e)  8  Kent,  Com.  441. 
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cannot  come  at  it  without  crossing  mine,  (a)    This  right  -of  way 
,  is  always  confined  to  one  particular  track,  which  the  owner  of  the 
;  right  is  bound  to  keep  in  repair ;  and  if  he  suffers  it  to  become 
I  impassable,  he  cannot,  as  in  case  of  public  highways,  pass  over 
i  the  adjoining  land.     There  are  several  other  easements  under  this 
'  head,  which  are  denominated  urban^  from  being  confined  chiefly 
to  cities  and  populous  towns.  '  such  are  the  right  of  support^  as 
where  I  have  a  right  to  rest  my  timbers  on  the  wall  of  your  house ;  (b) 
j  the  right  of  drj^^  as  where  I  have  a  right  to  let  the  water  fall 
I  from  my  roofupon  your  premises ;  and  the  right  of  drgifhj  as 
where  I  have  a  right  to  convey  water  through  your  premises. 
These  rights  may  arise  either  from  contract  or  prescription^  but  I 
(^presume  not  from  necessity.    When  vl  party  wall  stands  equally 
\on  the  land  of  each  adjacent  owner,  and  lias  been  erected  at  joint 
\  expense,  each  owner  thereby  acquires  a  right  to  the  use  of  such 
1  wall,  and  is  bound  to  contribute  towards  all  necessary  repairs ;  and 
',  the  same  is  true,  where  the  wall  stands  wholly  on  the  land  of  one, 
I  provided  the  other  has  acquired,  either  by  contract  or  prescription, 
\\  a  right  to  use  it  as  a  party  wall,  (c)     But  without  special  pro- 
vision, which  is  made  in  many  cities,  neither  party  can  be  com- 
pelled to  contribute  to  tlie  original  erection  of  a  party  wall,  or  to 
'^furnish  a  portion  of  his  land  for  that  purpose.    At  common  law, 
(the  same  rules  go\ern  partition  fences^  but  in  most  of  the  States 
f  these  are  the  subject  of  statute  regulation.    In  Ohio,  for  example, 
a  partition  fence  between  two  enclosures,  without  any  agreement, 
is  at  the  joint  expense  of  both  proprietors.    But  &  one  owner 

(a)  Pinnington  v.  Galland,  20  £ng.  Law  &  Ea.  561  ;  N.  Y.  Life  Ins.  &  Tnist  Com- 
pany V.  Milnor,  1  Barb.  Cb.  853.   Carhrey  v.  Willis,  7  AUen,  364  ;  Taylor  v.  Warnaky, 
}  55  CaL  350.    A  way  of  necessity  ceases  as  soon  as  tbe  necessity  to  use  it  ceases.   Ab- 
bott V.  Stewardstown,  47  N.  H.  228  ;  Carey  v.  Rae,  58  Cal.  189 ;  182  Mass.  582  ;  59 
N.  H.  7;  136  Mass.  575  ;  77  Me.  198 ;  51  Conn.  70. 

(6)  Richards  i;.  Kose,  24  Eng.  I  aw  &  Eiu  406.  As  to  tbe  right  of  tbe  owner  of  tbe 
surface  to  the  support  of  mineral  strata  wlien  the  mines  are  owned  by  another,  see 
Humphries  v.  Brogaen,  1  Eng.  Law  &  £q.  241. 

(r)  As  to  the  liability  of  the  owners  of  a  party  wall  to  contribution,  see  Sherred 

i  V.  Cisco,  4  Sandford,  480,  which  decides  that  where  a  party  waU,  which  has  been 

jointly  built  by  two  adjoining  owners,  one  half  on  land  wnich  each  owns  in  severalty, 

IS  destroyed  by  fire,  there  is  no  obligation  resting  upon  either  to  rebuild  it,  or  to  unite 

I  in  building  another  party  walL     The  parties  are  not  tenants  in  common  of  the  wall ; 

}  but  each  owns  in  severalty  the  ]>ortion  of  the  wall  situated  on  his  own  land,  with  no 

,  qualification  except  that  neither  has  a  right  to  pull  it  down  without  the  other's  con- 

'spnt.     See  Campbell  v.  Meisier,  4  Johns.  Ch.  334  ;  Wolf «.  Frost,  4  Sandf.  Ch.  72. 

Where  the  agreement  to  build  a  ])arty  wall  contains  no  expr(^s8  stipulations  for  its 

.  perpetual  continuance,  such  a  stipulation  will  not  be  implied,  although  it  has  been 

/used   by  both  parties  for  a  perioa  of  more  than   twenty -one  yt^ars.     If  it  becomes 

'  reasonably  proper,  through  the  increased  value  of  the  property,  to  erect  a  buildincr 

for  which  tne  old  wall  is  not  suitable,  the  owner  of  one  lot  may,  in  such  a  case,  puU 

down  his  portion  of  the  party  wall,  using  only  reasonable  care  to  avoid  ii\jury  to  his 

(neighbor.     Hioatt  v.  Morns,  10  Ohio  State,  523.     A  covenant  in  an  agreement  for 

jthe  erection  of  a  party  wall,  by  which  the  other  party  is  to  pay  half  the  cost  when 

(he  uses  it,  runs  with  the  land,  and   binds  assignees.     Piatt  v,  Rggloston,  20  Ohio 

'iState,  414  <{  Roche  v.  UUman,  104  HI.  11.     But  the  right  to  receive  the  compensation 

/is  iMjrsonal  to  the  promise(»,  and  does  not  follow  hijTland.     Hart  v.  Lyon,  90  N.  Y. 

"  668  ;  Holden  v.  Gibson,  16  111.  App.  411.     If  the  wall  is  built  by  an  owner  of  both 

houses,  and  he  sells  one,  including  the  whole  wall,  to  A.,  and  the  i-est  to  B.,  A.  CAunot 

remove  it  against  B.'s  will,  if  it  supports  B.'s  house.    80  Ey.  891  ^. 
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does  not  choose  to  enclose  his  land,  he  is  not  bound  to  contribute. 
As  to  the  foundation%  of  buildings  in  compact  towns,  in  the  ab- 
sence of  special  provision,  the  rule  is,  that  each  man  may  pull 
down  his,  or  lay  new  ones,  on  giving  notice  and  using  ordinary 
care,  without  liability  for  injury  to  those  next  to  him. 

A9  to  Water,  (a)    Of  the  use  of  water  in  general,  it  must  be 
observed,  that  water,  like  light  and  air,  was  undoubtedly  intended 
to  be  the  property  of  all  mankind ;  and  therefore,  while  the  u%e  f 
of  running  water  may  belong  to  a  particular  individual,  the  thing  ! 
itself  can  never  be  exclusively  appropriated.    An  easement  is  aU  i 
the  property  that  can  be  had  in  it.     If,  either  from  owning  the  I 
soil  covered  by  water,  or  from  contract,  or  prescription,  I  am  en- 
titled to  use  a  certain  body  of  water,  either  for  turning  a  mill,  or 
for  fishing,  or  for  any  other  purpose,  the  law  protects  me  in  the 
enjoyment  of  that  right,  but  at  the  same  time  forbids  the  appro* 
priation  of  that  water  to  myself,  any  further  than  is  necessary  for 
that  particular  use.  (6)     We  have  seen  that  the  navigable  waters 
of  this  State  are  common  highways  ;  but  that  the  adjacent  owner  \ 
owns  to  the  middle  of  the  stream.    It  follows  that  he  may  have  a  ) 
private  easement  in  the  water  not  inconsistent  with  the  public  \ 
easement.     For  example,  he  has  the  exclusive  right  of  drawing 
nets  upon  his  own  bank.    So  he  may  take  the  water  to  turn  a  mill 
or  perform  any  other  service  which  does  not  interfere  with  navi- 
gation.   As  to  waters  not  navigable,  we  have  seen  the  only  diflFer-f 
ence  to  be,  that  the  public  has  no  easement  therein.    Accordingly, ; 
no  individual  can  have  a  right  even  to  fish  in  the  stream,  except 
the  adjacent  owner,  unless  by  contract  or  prescription.     The  ex- 
clusive use  of  the  water  belongs  to  the  adjacent  owner,  subject  to  , 
the  great  leading  principle  of  not  interfering  with  the  rights  of  \ 

(a)  See  2  Black.  Com.  14 ;  8  Kent,  Com.  439  ;  Angell  on  Watercourses.  An  act 
relative  to  the  location  and  construction  of  ditches,  drains,  and  watercourses,  was 
passed  March  24,  1859. 

(b)  NewhaU  v.  Iresou,  8  Cush.  595  ;  Luther  v.  Winnisimmei  Co.,  9  id.  171 ;  Eliott 
V,  Fitchburg  R.  R.  Co.,  10  id.  191  ;  Ashley  v.  Wolcott,  11  id.  192  ;  Thurber  v.  Martin, 
2  Gray,  394  ;  Chandler  v.  Howland,  7  id.  848.     An  action  for  a  nuisance,  caused  by 
diverting  or  obstructing  the  water,  will  not  lie  unless  the  damage  is  real,  materiai, 
and  substantial.    Cooper  v.  Hall,  5  Ohio,  820  ;  McElroy  v.  Goble,  6  Ohio  State,  187. 
As  to  the  right  of  a  mill-owner,  in  order  to  improve  the  easement,  to  build  a  bridge 
over  a  public  highway,  see  Bisher  v.  Richards,  9  Ohio  State,  495.     An  action  is  not 
maintainable  against  a  person  who  by  di^i^g  a  well  intercepts  from  a  stream  water ; 
which  would  otnerwise  have  flowed  into  it  by  percolation  through  the  soil,  though  / 
such  loss  of  water  was  a  natural  effect  reasonably  to  be  expected  from  digging  the  .' 
well.     Chasemore  v.  Richards,  26  L.  J.  (n.  8.)  £x.  393 ;  same  case  in  House  of  Lords  ^ 
29  L.'J.  (N.  8.)  Ex.  81. 

-{ Two  different  doctrines  prevail  as  to  the  duty  of  a  lower  proprietor  to  receive  the  I 
surface  water  flowing  from  higher  land  upon  him.     The  common  law  permits  the  lower  ] 
proprietor  to  obstruct  such  flow  ;   and  this  prevails  in  Arkansas,  Indiana,  Kansas,  \ 
Massachusetts,  Maine,  Minnesota,  Missouri,  New  Jersey,  New  York,  Rhode  Island, 
Vermont,  and  Wisconsin.     But  the  civil-law  doctrine  is  that  the  lower  estate  is  sub- 
ject to  the  servitude  ;  and  a  dam  or  change  of  grade  cannot  be  made  to  prevent  it. 
This  is  adopted  in  Alabama,  California,  Illinois,  Iowa,  Louisiana,  North  Carolina, 
Ohio,  Pennsylvania,  and  Tennessee.    Under  either  doctrine  the  upper  proprietor  can- 
not gather  the  surface  water  and  discharge  it  upon  the  lower  proprietor  in  a  different  | 
course  or  larger  body  than  nature  has  provided.    Tootle  v,  Clifton,  22  Ohio  State, 
247.  >• 
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I  owners  above  and  below,  (a)     As  to  grants  of  lands  adjoining 
/rivers,  the  principle  is  as  in  case  of  roads,  that  they  extend  to  the 
j  middle,  unless  the  words  of  a  grant  exclude  such  an  inference. 
;The  implication  is  always  in  favor  of  the  extension.     But  when 
[the  words  of  the  grant  expressly  limit  it  to  the  edge  of  the  stream, 
, low-water  mark  is  the  boundary  line;  and  the  adjacent  owner 
iwouH  have  no  right  to  use  the  water  beyond  that  line.  (6) 
I    As  to  Light  and  Air.  (<?)     In  these  elements,  as  in  water,  there 
fcau  be  no  absolute  property ;  but  the  owner  of  land  may  acquire 
a  right  to  use  them  in  a  certain  way,  so  that  his  neighbor  can  do 
)  nothing  to  obstruct  him  in  that  use.     For  example,  if,  for  the 
period  of  prescription,  I  have  had  the  liglit  admitted  into  my 
house  in  a  certain  direction,  and  have  enjoyed  a  pure  atm^gsphere, 
I  have  acquired  such  a  right,  that  my  neighbor  can  do  nothing  on 
his  land,  either  to  obstruct  the  light  or  taint  the  atmosphere,  with- 
out being  guilty  of  a  nuisance  ;  at  least  the  rule  is  so  laid  down 
in  the  books.     But  it  must  be  taken  with  so  many  qualifications, 
particularly  in  cities,  and  the  application  of  it  is  of  so  rare  occur- 
rence, that  a  bare  allusion  to  it  is  as  much  as  I  have  room  for. 
§  128.  Fixturea.  (d).     From  the  view  heretofore  given  of  what 

(a)  Erabrey  r.  Owen,  4  Eng.  L.  &  Eq.  466  ;  Wood  v.  Sutcliffe,  8  id.  217  ;  Tyler  v. 
Wilkinson,  4  Mason,  397  ;  Cooper  v.  Williams,  4  Ohio,  263,  286  ;  Buckingham  v. 
Smith,  10  id.  288,  297.  As  to  the  rights  of  adjoining  owners  to  water  flowing  in 
subterranean  courses,  see  Acton  v,  Blundell,  12  M.  &  W.  324,  limited  by  Dickinson 
«.  Grand  Junction  Canal  Co.,  9  Eng.  L.  &  Eq.  618. 

(6)  M'Cullock  V.  Aten,  2  Ohio,  307  ;  Hopkins  v.  Kent,  9  Ohio,  18  ;  Benner  v.  Plat- 
ter, 6  Ohio,  604  ;  Lamb  v.  Rickets,  11  Ohio,  311. 

(c)  See  2  Black.  Cora.  14  ;  3  Kent,  Com.  368.  The  Endish  law  on  this  subject 
ia  not  favorably  received  in  tliis  country.  Myers  v.  GemmeTl,  10  Barb.  637  ;  Pafiner 
V,  Wetmore,  2  Sandf.  316  ;  Ray  v.  Lynes,  10  Ala.  63  ;  Fifty  Associates  v.  Tudor,  6 
jGray,  265  ;  Hubbanl  v.  Town,  33  Vt.  296  ;  Ward  v.  Neal,  36  Ala,  602.  It  has  since 
fbeen  settled  in  Ohio  that  an  easement  in  light  and  air  cannot  be  gained  by  prescrip- 
/tion  in  this  State.     Hieatt  v,  Morris,  10  Ohio  State,  623  ;  Mullen  v.  Strieker,  19  Ohio 

State,  136  ;  Richardson  v.  Pond,  16  Gray,  387.  Nor  will  the  law  of  implied  grants, 
or  implied  reservations  in  the  case  of  the  sale  by  the  owner  of  two  adjacent  Tots  or 
one  of  them,  growing  out  of  the  nature  or  use  of  the  structures  existing  upon  the 
lots  at  or  prior  to  the  time  of  the  conveyance,  be  applied  to  such  easements.  Mullen 
V,  Strieker,  supra  -{contra,  Sutphen  v.  Thirkelson,  88  N.  J.  Eq.  818.  The  English 
law  is  received  in  Delaware.     Clawson  v.  Primrose,  4  Del.  Ch.  643}-. 

(d)  See  Brown  on  fixtures ;  Ewell  on  Fixtures,  Chitty's  Blackstone,  282,  note  ; 
2  Kent,  Com.  341  ;  1  Swift's  Dig.  74  ;  10  American  Jurist,  63  ;  Elwes  v.  Maw,  3  East, 
88  ;  Whiting  v.  Draatow,  4  Pick.  310  ;  Wall  v.  Hinds,  4  Gray,  270  ;  King  ».  Johnson, 
7  id.  239 ;  Hill  v.  Wentworth,  28  Vt.  429  ;  Fullam  r.  Steams,  30  id.  448  ;  Martin  v. 
Roe,  7  El.  &  B.  237  ;  8.  c.  40  Eng.  L.  &  E.  68  ;  Van  Ness  v.  Pacard,  2  Peters,  187. 
An  article  annexed  l3y  a  tenant  may  not  be  fixed  which  would  have  been  a  fixture,  if 
annexed  by  a  vendor.  Many  annexations  are  removable  by  a  tenant,  as  being  trade 
fixtures,  which  a  vendor  could  not  deprive  his  vendee  of.  In  Teafl'  v,  Hewitt,  1  Ohio 
State,  611,  where  this  subject  is  discussed  at  len^h,  the  united  application  of  the  fol- 
lowing requisites  was  regarded  as  the  safest  criterion  of  a  fixture  :  1.  Actual  annexation 
to  the  realty,  or  something  appurtenant  thereto.  2.  Appropriation  to  the  use  or  pur- 
pose of  that  part  of  the  realty  witli  which  it  is  connected.     3.  The  intention  of  the 

Carty  making  the  annexation  to  make  the  article  a  permanent  accession  to  the  free- 
j  old  ;  this  intention  being  inferred  from  the  nature  of  the  article  affixed,  the  relation 
and  situation  of  the  imrty  making  the  annexation,  the  structure  and  mode  of  annexa- 
tion, and  the  purpose  or  use  for  which  the  aimexntion  has  been  made.  See  also  Voor- 
heea  v.  McGinnis,  48  N.  Y.  278  ;  Fortraan  v.  Goepper,  14  Ohio  State,  658  ;  Hill  v, 
Sewald,  63  Penn.  State,  271  ;  Meig's  Appeal,  62  Penn.  State,  28.  "  The  general  principle 
to  be  kept  in  view,  which  underlies  all  questions  of  this  kind,  is  the  distinction  between 
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constitutes  realty,  it  is  obvious  that  there  may  be  certain  articles 
of  property  which  occupy  so  nearly  a  middle  place  between  realty 
and  personalty,  that  it  is  difficult  to  say  at  once  to  which  class 
they  belong.    This  is  the  case  with  what  are  called  fixtures^  in-  i 
eluding  those  chattels,  which,  by  being  annexed  as  appendages  to  | 
the  realty,  become  parcel  thereof.    The  annexation  may  be  either  i 
actual  or  constructive.    Thus  locks,  doors,  windows,  blinds,  wain- 1 
scots,  and  the  like,  are  actually  annexed,  while  title-deeds,  keys,  < 
and  the  like,  are  constructively  annexed.    It  is  of  little  conse-  • 
quence  what  are  fixtures  and  what  are  not,  until  there  is  a  change 
of  possession,  but  then  it  will  be  a  question  of  great  importance : 
and  this  will  happen  in  the  three  following  cases :  1.  When  the 
ow]ieiL,(ii6S.    In  this  case  it  is  not  important  to  his  creditors^  \ 
because  if  the  personalty  will  not  satisfy  their  claims,  they  can  / 
resort  to  the  realty.     But  between  the  widow  and  heir%y  it  is.  im-  * 
portant;  because,  if  there  be  no  children,  the  widow  has  the 
whole  of  the  personalty :  otherwise,  half  of  the  first  four  hundred 
dollars,  and  a  third  of  the  residue  ;  and  this  she  has  absolutely  ; 
whereas,  she  can  in  no  case  have  more  than  a  life-estate,  in  one- 
third  of  the  realty,  (a)     2.  When  the  owner  sells.    In  this  case,  ' 
the  privileges  and  appurtenances,  in  which  fixtures  are  included, 
pass  with  the  land ;  and  it  is  of  course  material,  as  between  the 
vendor  and  vendee,  what  are  to  be  considered  fixtures.     3.  When  \ 
the  owner  leases.    In  this  case,  the  question  is  more  important* 
Qian^in  either  of  the  preceding ;  for  the  lessee  often  finds  it  neces- 
sary for  his  business  or  comfoi't  to  make  various  additions  and; 
improvements,  during  the  continuance  of  the  lease ;  and  it  is; 
therefore  of   the  utmost  consequence   for  him  to  understand,' 
whether,  at  the  expiration  of  his  lease,  these  are  to  belong  to  his 
landlord  or  himself.    Now  in  all  these  cases  the  ancient  rule  was,- 
that  all  chattels,  when  once  fixed  to  the  realty,  became  parcel 
thereof,  and  pass  or  remain  therewith  ;  but  in  modern  times,  this 
rule  has  been  very  much  relaxed,  for  the  benefit  of  trade  and 
agriculture,in"  favor  of  lessees  ;  while  in  regard  to  the  other  per- 
sons above  named,  it  remains  very  nearly  as  at  first.     Thus  a 
lessee  has  been  allowed  to  take  away  kettles  fixed  in  mortar, 
steam-;engines,  mjUs,  and  even  buildings,  which  he  had  constructed 
during  his  lease.     On  the  whole,  the  rule,  as  it  now  stands,  seems 

the  business  which  is  carried  on  in  or  upon  the  premises,  and  the  premises  or  locus  in 
quo.  The  former  is  personal  in  ita  nature,  and  articles  that  are  merely  accessory  to  the 
business,  and  have  been  put  in  the  premises  for  that  purpose,  and  not  as  accessories  to 
the  real  estate,  retain  the  personal  cnaracter  of  the  principal  to  which  they  appropriately 
belong,  and  are  subservient.  But  articles  that  have  been  annexed  to  the  premises  as ' 
accessory  to  whatever  business  may  bo  carried  on  upon  it,  and  not  peculiarly  for  the 
benefit  of  a  present  business,  which  may  be  of  a  temporary  character,  become  subservient 
to  the  realty,  IChd  acquire  and  retain  its  legal  character."  Applying  these  principles, 
the  stone  piers  of  a  railroad  bridge  were  held  not  fixtures  as  between  the  railroad  com- 
pany and  the  owner  of  the  land.  Wagner  v,  Cleveland  &  T.  K.  Rr  Co.,  22  Ohio 
SUte,  563,  677-8. 

(a)  The  widow  now  in  many  cases  takes  a  larger  estate  than  this,  and  often  the 
fee.    See  chapter  on  Title  by  Descent,  notes. 
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to  be,  that  if  the  articles  in  qneation  are  annexed  for  the  apecial 

purpose  of  immediate  profit,  and  make  no  necesaaiy  or  costomarr 

/appendage  to  the  realty,  and  if  the;  can  be  serered  without  injury 

i  to  the  value  of  that  which  remains,  thej  belong  to  the  lessee ; 

{ otherwise  to  the  owner.    It  is  hardly  necessary  to  add  that  these 

remarks  apply  only  to  cases  where  the  parties  have  made  no 

special  provision  concerning  the  fixtures.    They  can  make  what 

contract  they  please,  and  the  law  will  enforce  it ;  but  when  they 

are  silent  the  law  gives  the  construction  1  have  mentioned. 

I  have  before  named  the  American  law  of  incorporeal  heredita- 
ments, as  one  of  the  instances  of  improvement  in  the  law  of  realty. 
If  the  student  will  now  take  the  trouble  to  read  Blackstone  or 
Cruise  on  tlie  same  subject,  he  will  feel  the  truth  of  the  remark ; 
and  he  will  see  that  the  chief  difference  is  to  be  traced  to  two 
causes  :  our  entire  disunion  of  church  and  state  permitting  noth* 
ing  like  a  religious  establishment ;  and  our  total  abolition  of 
hereditary  personal  distinctions.  In  a  word,  he  will  find  in  this 
very  comparison,  one  of  the  best  illustratious  of  the  proposition, 
that  the  essential  genius  of  republicanism  is  simplicity. 


LECTURE  XXI. 

ESTATES  WITH  RESPECT  TO  DURATION,  (a) 

§  129.  Nature  of  Bitotes.  Tlie  inquiry  next  in  order,  relates  to 
the  various  kinds  of  estates.  The  term  estate  when  applied  to 
realty,  signifies  the  interest  which  the  owner  has  therein  :  so  that 
if  I  grant  all  my  estate  in  a  certain  parcel  of  land,  all  my  interest 
thereby  passes,  without  any  other  words.  In  common  language, 
the  term  is  used  in  a  broader  sense.  Thus  when  we  speak  of  the 
estate  of  a  certain  person,  we  mean  by  it  all  he  is  worth,  whether 
of  personalty  or  realty.  But  at  present  we  are  concerned  with 
estates  in  their  technical  acceptation  :  and  here  they  divide  them- 
selves into  various  classes,  depending,  firsts  upon  their  dura^pn ; 
secondly^  upon  their  commencement ;  thirdly^  upon  the  nunaber.of 
owners  ;  smd  fourthly,  upon  the  conditions  which  may  be  annexed 
to  them.     In  this  lecture,  I  shall  consider  estates  only  with  refer- 

*:  encc  to  their  duration ;  and  in  this  view  they  divide  themselves 
into  five  classes  ;  namely,  estates  in  fee,  for  life,  for  years,  at  will, 

;and  at  sufferance.  It  has  been  customary  to  make  a  more  general 
division  of  estates  into  two  classes  ;  namely,  freehold  estates  and 
estates  less  than  freehold  ;  and  then  estates  in  fee  and  for  life  are 

•  included  in  the  first  class,  being  the  only  estates  of  freehold  dig- 
nity.    For  by  the  common  law  an  estate  for  the  longest  fixed 

Crt)  See  4  Kent*  Com.  lee.  64-56  ;  2  Bl.  Com.  ch.  7-9  ;  1  Swift,  b.  2,  ch.  2-7. 
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term  of  years,  though  it  might  exceed  a  hundred  lives,  is  ao-f 
counted  no  more  than  a  chattel  interest ;  while  an  estate  for  life,  I 
however  short  that  life  may  be,  is  v^  freehold  interest.    This  doc-/ 
trine  originated  in  feudal  reasons,  which  have  long  since  ceased  to 
exist.    As  a  feud,  when  once  created,  could  not  be  terminated  by 
the  mere  will  of  the  lord,  whatever  could  be  held  as  a  feud  was 
called  Si  frank  tenement  or  freehold.    Now  feuds  could  not  be  con- 
ferred for  a  term  of  years,  but  were  either  for  life  or  hereditary  ; 
and  hence  freeholds  included  only  estates  in  fee,  and  for  life. 
Again,  feuds  were  always  conferred  by  corporeal  investiture  ;  and  |  V 
hence  by  the  common  law,  freeholds  could  not  be  created  without  ] 
livery  of  seisin,  (a)     This  term  seisin^  seisina^  originally  signified 
actual  possession  of  land  under  a  feudal  grant.     But  when  feuds  | 
became  hereditary,  and  the  heir  succeeded  by  law  to  the  rights  of  ' 
the  ancestor,  a  distinction  was  made  between  seisin  in  fact,  which 
was  the  actual  possession  before  mentioned,  and  seisin  in  law,  which 
was  the  right  of  possession  acquired  by  the  heir  before  entry,  I 
but  not  perfected  into  actual  possession  until  entry.    A  similar  * 
distinction  is  said  to  prevail  now,  where  the  ceremony  of  livery  of 
seisin  is  still  in  use,  which  signifies  that  formal  delivery  of  pos- 
session required  to  perfect  the  conveyance  of  a  freehold.    The 
parties,  grantor  and  grantee,  with  their  witnesses,  go  to  or  upon 
the  laud,  and  the  grantor  actually  delivers  to  the  grantee  a  key, 
twig,  or  some  other  thing,  as  a  symbol  of  the  delivery  of  the  land. 
But  the  case  was  entirely  different  with  estates  for  years;  not 
being  created  with  feudal  solemnities,  they  were  held  by  the  most 
precarious  tenure;  it  depended  upon  the  will  of  the  feudal  owner- 
to  terminate  the  tenancy  when  he  pleased ;  and  though  he  should  .- 
violate  an  express  agreement,  the  tenant  had  no  remedy  for  the : 
recovery  of  possession.    An  estate  for  years,  therefore,  when  held  ^ 
by  so  frail  and  slavish  a  tenure,  could  with  no  propriety  be  called . 
2^  freehold.    And  such  continued  to  be  the  law  until  the  year  1580,i 
when  it  was  altered  by  act  of  Parliament;  and  the  tenant  for  , 
years  was  made  as  secure  in  his  possession  as  a  tenant  for  life.  / 
From  that  time,  the  real  difference  between  freehold  and  other 
estates  ceased  ;  but  the   technical  difference  in  the  mode  of 
creating  them  continues  to  this  day  in  England,  and  perhaps  in 
many  of  the  States ;  and  from  this  difference  resulted  another ; 

(a)  As  to  livtry  of  seinn,  the  court,  in  Holt  v.  Hemphill,  8  Ohio,  282,  say  :  **  We 
have  always  held  that  a  complete  title  may  be  created,  without  an  actual  entry,  and 
where  the  grantee  may  never  have  been  within  hundreds  of  miles  of  the  property 
granted.    The  deliveir  of  the  deed  has  been  considered  as  giving  possession,  in  con-  \ 
templation  of  law,  and  the  grantee  is  presumed  to  have  entered,  unless  that  presump-   ; 
tion  is  rebutted  by  facts.  .  .  .  And  that  1  may  not  be  misunderstood  on  this  important   - 
point,  I  repeat  that  I  do  not  consider  a  formal  linery  of  seisin,  as  practised  in  former 
times,  or  an  actual  corporeal  entry,  as  being  at  all  necessary  to  consummate  a  title,  or 
to  vest  a  seisin  in  deed,  in  any  case  where  the  premises  are  vacant,  or  occupied  by  a 
person  holduig  under  the  grantor,  or  otherwise,  without  claim  of  title.     In  all  such 
cases,  the  execution  and  delivery  of  the  deed  vests  the  seisin,  completes  the  title,  and 
puts  the  grantee  in  the  same  situation  as  if  he  had  made  a  formal  entry,  and  received 
the  twig  and  turf  from  tiie  hand  of  the  grantor."    And  see  Borland  v.  Marshall,  2  Ohio 
SUte,  808,  818. 
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namely,  that  freeholds  could  not  be  made  to  commence  at  a  future 
time^  while  other  estates  could,  (a)     The  reason  was,  that  livery 
;  of  seistfiy  being  in  its  nature  a  present  act,  could  not  have  a  future 
j  operation  ;  whereas,  estates  for  years,  requiring  no  livery  of  seisin, 
might  commence  at  any  time  the  parties  should  agree.    In  this 
State,  however,  these  technical  differences  have  also  ceased ;  for 
here,  livery  of  seisin,  as  will  appear  in  tlie  sequel,  is  never  neces- 
sary in  the  creation  of  any  estate.    The  distinction,  then,  between 
freehold  and  other .  estates,  is  of  no  further  use  to  us,  than  as  it 
serves  to  determine  who  are  entitled  to  exercise  certain  civil  func- 
Itions,  which  by  our  law  are  confined  to  freeholders.    And  I  shall 
'accordingly  consider  estates,  with  reference  to  their  duration,  as 
divided  into  the  five  classes  before  named. 

.    §  130.  Bitotea  in  Fee.  (()     An  estate  in  fee,  is  one,  which,  at 
the  death  of  its  owner,  if  not  otherwise  disposed  of  by  him,  de- 
\scends  to  his  heirs.     In  feudal  times,  as  we  have  seen,  the  term 
fee  had  a  different  signification ;  but  now  it  means  nothing  more 
fthan  a  descendible  estate  ;  so  that  an  estate  in  fee  is  the  same 
I  thing  as  an  estate  of  inheritance.     Of  the  various  ways  in  which 
3  this  estate  may  be  created,  I  shall  speak  hereafter.     It  is  sufficient 
'  now  to  say,  that  where  it  is  created  by  deed,  the  word  heirs,  is 
:  indispensable,  unless  otherwise  provided  by  statute  ;  which  is  not 
.  the  case  here.    This  is  an  inflexible  rule  of  the  common  law,  and 
/no  words  of  perpetuity  will  supply  the  place  of  the  word  heirs^ 
/except  in  the  grant  to  corporations,  where  the  word  sfwccessorSy 
though  not  essential,  is  usually  substituted.  (<?)     AccorJmgly,  if 
'  in  creating  this   estate  by  deed   the  word   heirs  happen   to   be 
omitted,  however  clear  may  be  the  intention  to  create  a  fee,  the 
grantee  will  take  only  a  life-estate.     But  in  regard  to  wills,  this 
severity  is  relaxed,  on  account  of  the  hurry  and  want  of  advice 
with  which  they  are  often  made  ;  and  there,  any  words  of  per- 
\  petuity  signifying  an  intention  to  create  a  fee  will  have  that  effect. 
Several  of  the  States  have,  by  express  provision,  put  deeds  upon 
the  same  footing  as  wills,  in  this  respect ;  and  1  cannot  help  look- 
ing upon  the  common-law  rule  as  arbitrary  and  unjust.     It  is 
;  certainly  in  direct  opposition  to  one  of  the  prevailing  rules  of 
interpreting  contracts  ;  which  is,  to  construe  them  most  strongly 

(rt)  \  But  a  freehold  in  futuro  could  always  be  created  to  begin  infuiuro  by  deed  of. 
bargain  and  sale,  for  no  livery  of  seisin  was  required  thereunder.     The  early  Massa- 
chusetts ruling  to  the  contrary  is  regarded  as  anomalous.  }• 

(h)  2  Black.  Com.  chap.  7  ;  4  Kent,  Cora.  lee.  54  ;  1  Oniise's  Dig.  1. 

\c)  Congregational  Society  v.  Stark,  84  Vt.  243.  A  fee  njay  be  conveyed  to  a  cor- 
poration without  the  word  **  successors."  Ross  v.  Adams,  4  Dutcher,  160.  This  case 
intimates  that  by  the  use  of  language  indicating  a  clear  intention,  a  fee-simple  might 
bo  conveyed  to  an  individual  without  the  word  **  heirs."  ^  It  is  so  held  in  Ohio,  in 
Brown  v.  First  National  Bank,  44  Ohio  State,  decided  May  11,  1886.  But  not 
unless  such  intention  is  plain.  Ford  v.  Johnson,  41  id.  366.  \  But  this  is  entirely 
contrary  to  the  common  law.  The  necessity  of  the  word  **  heirs  "  to  the  creation  of  an 
estate  in  fee  simple  is  removed  by  statute  in  the  following  States :  Alabama,  Arkansas, 
Georgia,  Illinois,  Indiana,  Iowa,  Kentucky,  Mississippi,  Missouri,  New  York,  Ten- 
nessee, Texas,  and  Virginia, — the  presumption  in  those  States  being  declared  to  be, 
that  the  deed  passes  all  the  grantor  b  estate,  unless  some  limitation  appears. 
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against  the  maker  or  grantor ;  and  most  beneficially  for  the  other 
party.     But  its  origin  is  to  be  traced  to  the  feudal  system.    At; 
first,  as  we  have  seen,  feuds  were  not  hereditary.     At  length  they; 
began  to  be  conferred  on  feudatories  and  their  heirs.    At  this/ 
stage  of  the  law,  if  the  word  heirs  was  omitted,  the  i)resumption! 
was  that  the  lord  only  intended  to  create  an  original  feud,  not! 
hereditary ;  and  this  presumption,  which  was  then  reasonable,*^ 
has  ever  since  prevailed  in  courts  of  law.     In  courts  of  equity,/ 
however,  when  a  contract  for  conveyance  is  to  be  construe37this 
rigid  rule  is  departed  from ;  and  the  omission  of  the  word  heirs 
is  supplied,  whenever  this  appears  to  have  been  the  intention  of 
the  parties. 

What  has  now  been  said  applies  to  all  estates  in  fee.  But  it  is 
usual  to  divide  these  estates  into  two  classe8,/<?e«  simple  and  fees 
conditional.  Since,  however,  conditions  may  be  annexed  to  every 
other  species  of  estate  as  well  as  an  estate  in  fee,  I  have  thought 
it  better  to  consider  conditional  fees,  in  connection  with  other  con* 
ditional  estates,  in  a  separate  division.  At  present,  therefore,  I 
am  only  concerned  with  estates  in  fee-simple.  This  is  the  highest 
possible  interest  which  a  man  can  have  in  real  property,  whether 
corporeal  or  incorporeal.  It  includes  all  interests,  present  and 
future.  It  forms  a  unit  or  whole,  of  which  all  other  estates  are 
but  fractions  or  parts.  It  comes  to  the  owner  with  the  unlimited 
power  of  alienation  during  life ;  and  unless  he  does  something  to 
encumber  it,  passes  in  the  same  absolute  character  to  his  heirs. 
Such  estates  are  obviously  more  in  harmony  with  the  free  spirit  of 
our  institutions  than  those  which  are  clogged  with  conditions  and 
limitations.  It  does  not  suit  the  genius  of  our  citizens  to  be  put 
under  restrictions  with  regard  to  the  disposition  of  property. 
Hence,  those  "fettered  inheritances,"  which  are  so  common  in 
England,  are  rare  in  tliis  country.  The  prevailing  estate  is  a  fee- 
simple.  And  this  is  one  leading  cause  of  the  exceeding  simplicity 
of  our  land  system. 

§  131.  Bitotea  for  life,  (a)  Estates  for  life  rank  next  in  impor- 
tance to  estates  in  fee.  We  have  seen,  that  for  feudal  reasons, 
they  are  esteemed  of  higher  dignity  than  the  longest  estate  for 
years.  An  estate  for  life  is  so  much  taken  off  from  a  complete 
estate  in  fee.  The  future  estate  in  fee  expectant  on  the  termina- 
tion of  the  life-estate,  is  called  either  a  reversion  or  remainder^  as 
will  be  explained  hereafter ;  and  the  two  together  constitute  one 
complete  estate  in  fee.  An  estate  for  life  may  either  be  for  the 
life  of  him  who  has  it,  or  for  the  life  of  a  third  person.  In  the 
first  case,  the  owner  is  called  tenant  for  life^  simply ;  in  the  second, 
tenant  for  another* s  life^  or  in  law  French,  tenant  pur  autre  vie  ; 
while  he  for  whose  life  the  estate  is  held,  is  called  cestui  que  vie. 
Both  these  estates  are  of  freehold  dignity,  though  the  former  is 
justly  regarded  as  the  preferable  estate,  because  it  certainly  must 
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last  as  long  as  the  owner  lives,  while  the  latter  may  not.    Bat 
connected  with  an  estate  for  another's  life,  is  one  curious  question. 
:  Suppose  the  owner  dies  before  the  man  for  whose  lilelt  is"Ii€td ; 
'  to  whom  does  the  residue  of  this  estate  belong  ?    It  does  not  re- 
I  vert  to  the  grantor,  for  the  time  has  not  expired ;  and  it  does  not 
i  descend  to  the  heirs  of  the  grantee,  unless  they  are  expressly 
•  mentioned.    This  was  the  reasoning  of  the  ancient  common  law ; 
'^  I  and  to  solve  the  difficulty,  any  person  was  permitted  to  take  pos- 
;  session  by  way  of  special  occupancy ^  as  of  a  vacant  estate,  and 
I  hold  it  till  the  death  of  him  by  whose  life  the  estate  was  measured. 
In  England,  and  in  many  of  the  States,  this  doctrine  has  been 
altered  by  statute.    In  this  State,  we  have  no  provision  on  the  sub- 
ject ;  but  yet  I  would  venture  to  say  that  our  courts  would  never 
recognize  so  absurd  a  doctrine,  as  to  allow  a  stranger  to  take  pos- 
.Session.    Undoubtedly,  the  residue  of  the  estate  would  go  to  the 
(representatives  of  the  deceased  owner,  according  to  our  rules  of 
I  distribution.    And  whether  we  call  this  residue  a  freehold,  or  a 
^chattel  interest  J  is  of  little  consequence;  for  in  either  case  the 
\  heirs  will  have  it,  if  there  be  no  debts  to  pay.    But  from  the  phrase- 
!  ology  of  our  statute  of  descent,  which  confines  its  operation  to 
real  estates  of  inheritance,  of  which  the  above  is  certainly  not  one, 
I  presume  that  this  remaining  interest  would  be  distributed  as 
I  personal  property.    Estates  for  life  may  be  created  either  by  the 
,  act  <jf  tlie  parties,  or  by  the  operation  of  law.    Thus,  if  I  grant 
land  to  you  for  the  term  of  your  life,  I  create  in  you  an  estate  for 
Jife,  by  express^words.     Jf  I  grant  laud  to  you  without  any  speci- 
^cation  oif  time,  I  create  in  you  an  estate  for  life,  by  legal  con- 
struction.    For  it  cannot  be  a  fee,  because  it  has  not  tne  word 
heirs;  and  it  cannot  bo  an  estate  for  years,  because  tlie  years  are 


not  specified.  It  is  therefore  construed  as  a  life-esta^.  There 
re  but  two  estates  for  life  by  the  operation  of  law :  namely,  dower 
nd  curtesy;  both  resulting  from  marriage,  and  both  having  the 
Bame  general  incidents  as  other  life-estates.  Of  these  general  in- 
cidents only  I  shall  now  speak ;  reserving  what  is  peculiar  to  these 
two  estates  for  a  more  appropriate  place,  in  connection  with  the 
mode  of  acquiring  title. 

Temiination.  (a)  An  estate  for  life,  in  this  country,  terminates 
only  with  the  natural  death  of  the  person.  We  know  no  such 
thing  as  civil  death  under  the  English  law.  Monastic  seclusion 
does  not  exist  among  us ;  bills  of  attainder  are  prohibited  by  the 
federal  constitution ;  and  no  crime  creates  a  forfeiture  of  estate ; 
for  our  constitution  declares  "  that  no  conviction  shall  work  cor- 
ruption of  blood,  or  forfeiture  of  estate."  And  I  presume  the 
same  principle  exists  in  all  the  States. 
Estovers,  (i)    A  tenant  for  life  has  a  right  to  take  reasonable 

(a)  See  2  Black.  Com.  121. 

(6)  See  2  Black.  Com.  122  ;  4  Kent,  Com.  73  •{  A  dowress  may  sell  timber  od  wood- 
lands to  raise  means  to  pay  taxes  upon  it  and  other  lots,  and  to  pay  for  care  in  OTcr- 
seeing  the  land.    Crockett  v,  Crockett,  2  Ohio  State,  180  }>. 
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estovers ;  that  is,  wood  and  timber  necessary  for  the  purpose  of  \ 
building  J  burning^  ploughing^  and  fencing  ;  but  he  has  no  right  to  1 
cut  down  timber  for  any  other  purpose,  as  to  sell  it.    The  general  / 
principle  is,  that  he  is  entitled  to  nothing  more  than  what  is  nec- 
essary for  the  temporary  enjoyment  of  the  estate.    The  law  pre- 
vents him  from  impairing  the  value  of  the  inheritance,  as  we  shall 
see  more  particularly  under  the  head  of  wa^te.    On  the  subject  of 
estovers,  we  have  no  statutory  provision. 

Emblements,  (a)    On  the  death  of  a  tenant  for  life,  his  represent-} 
atives  are  entitled  to  the  emblements  not  yet  severed  from  the  land ;: 
that  is,  to  those  anniMl  crops  which  were  the  immediate  fruits  ott 
his  labor;  such  as  grain,  gardenrrootSj  and  the  like.     Grass  and 
fruits  are  not  emblements,  because  they  do  not  owe  their  existence 
to  the  annual  cultivation  of  man.    The  doctrine  of  emblements  is,*  > 
that  the  tenant  who  could  not  foresee  his  death,  planted  in  expec- 
tation of  reaping ;  and  it  would  be  hard  if  those  things  which  he 
planted  that  year,  should  go  to  the  next  owner  of  the  estate.    But 
where  the  tenant  knows  when  the  estate  is  to  expire,  the  emble- 
ments go  to  the  next  in  estate.  (()    In  this  State,  (er)  emblements, 
though  not  yet  severed  from  the  land,  are  regarded  in  all  respects  ^ 
as  personalty.    As  such,  they  must  be  included  in  the  inventory  ' 
made  by  an  executor  or  administrator,  and  as  such  they  are  levied 
upon  and  sold  on  execution.    As  a  general  rule,  no  person,  having  I 
a  right  to  emblements,  becomes  a  trespasser  by  entering  upon  the 
land  to  take  them  away.  i 

Alienation,  (d^    A  tenant  for  life,  unless  the  contrary  be  stipu- 
lated, has  the  power  of  disposing  of  his  entire  estate,  or  any  less 
portion.    And  if  he  undertakes  to  create  an  estate  in  fee,  this  \ 
does  not  work  a  forfeiture.     The  common-law  doctrine  of  for-  i 
feiture,  by  attempting  to  grant  a  greater  estate  than  one  has,  never  a 
existed  in  this  State,  (e)  and  probably  not  in  this  country.    For- 

(a)  4  Kent,  Com.  73;  R.  S.  §  6026 ;  Cassilly  v,  Khodes,  12  Ohio,  88  ;  Jenney  v. 
Gray,  5  Ohio  State,  45.  Growing  crops  pass  by  a  deed  or  lease  as  appurtenant  to  land, 
unless  excepted  ;  but  parol  evidence  is  aamissible  to  show  that  the  parties  intended  to 
consider  them  personalty  and  vscept  them.  Baker  v,  Jordan,  8  Ohio  State,  488 ; 
Youmans  v,  Caldwell,  4  id.  71  ;  Backenstoss  «.  Stabler,  83  Penn.  State,  251.  Budd  ir. 
Hiler,  8  Dutch,  43 ;  Shofner  v.  Shofner,  5  Sneed,  94.  Such  parol  evidence  is  not 
admissible  in  Indiana.  Chapman  v.  Long,  10  Ind.  465.  Nor  in  Maine.  Brown  v. 
Thurston,  56  Maine,  126.  A  sheriflTs  sale  under  partition  proceedings  does  not  pass 
growing  crops  to  the  purchaser.  Houts  v.  Showalter,  10  Ohio  State,  124.  But  the 
mdgment  debtor,  or  mortgagor,  sowing  crops  after  a  judicial  sale  of  the  premises, 
loses  them,  if  the  sale  be  confirmed.  Parker  v.  Storts,  15  Ohio  State,  851.  In  Eng- 
land, a  mortgagor  is  not  entitled  to  growing  crops.  Walmsley  v.  Milne,  7  C.  B.  (n.  8. ) 
115. 

(h)  But  in  such  a  case,  the  tenant  may  avail  himself  of  a  general  custom,  giving  I 
to  a  tenant  from  year  to  year  the  away-going  crops.  Foster  v,  Robinson,  6  Ohio  ' 
State,  90. 

(c)  Where  mortgaged  lands  are  sold  under  a  decree  of  foreclosure,  the  emblements  I 
of  a  lessee  ai*e  protected,  and  do  not  pass  to  the  purchaser.  Cassilly  v.  Rhodes,  12  ' 
Ohio,  88.  A  purchaser  of  land  at  mdicial  sale  aconires  no  right  to  the  landlord's  share  ' 
of  the  tenant's  growing  crops,  in  Ohio.    Albin  v.  Kiegel,  40  Ohio  State,  839.  ' 

id)  See  4  Kent,  Com.  82  ;  2  Black.  Com.  265. 

(t)  -{Carpenter  v,  Denoon,  29  Ohio  State,  879 ;  Koltenbrock  v.  Cracraft,  86  id. 
584.}- 
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feiture  took  place  only  under  the  common-law  conveyances,  which, 
as  we  shall  see  mider  the  proper  head,  were  never  adopted  here. 
I  If  therefore  a  tenant  for  life  undertakes  to  convey  a  greater  estate 
(than  he  has,  the  conveyance  will  be  good  for  so  much  as  he  has. 

0  Incumbrances,  (a)  If  a  tenant  for  life  takes  an  estate  charged 
(With  an  incumbrance,  he  is  not  required  to  pay  off  the  incum- 
;brance ;  but  only  to  keep  down  the  interest,  leaving  the  principal 
:to  be  paid  by  the  owner  of  the  fee.  If  this  were  not  the  rule,  the 
jlife-estate  might  be  of  no  value,  but  even  run  the  tenant  in  debt. 
'Equity,  therefore,  has  established  this  rule. 

*        WaBte.  (6)     A  tenant  for  life  is  liable  for  waste.    In  general 
/  terms,  waste  may  be  defined  to  be,  a  spoiling  or  destroying  of  the 

1  estate  with  respect  to  houses^  wood^  or  soil^  to  the  lasting  injury 
^^of  the  inheritance.      But  no  damage  resulting  from  the  act  of 

Ood,  as  lightning  or  tempest ;  or  from  public  enemies,  as  an  in- 

;  vading  army ;  or  from  the  reversioner  himself,  is  waste.    There 

are  two  kinds  of  waste,  voluntary  and  permusive.   Voluntary  waste 

is  that  which  results  from  actual  cammissiony  as  felling  timber, 

defacing  buildings,  opening  miues,  and  changing  the  course  of 

husbandry.    Permissive  waste  is  that  which  results  from  omission^ 

*  as  suffering  buildings  or  other  improvements  to  go  to  decay.    But 

■  in  every  provision  against  waste,  estovers  are  of  course  excepted. 

And  it  has  been  held  that  where  timber  has  been  cut  down  and 

sold,  to  purchase  boards  for  making  repairs,  this  is  not  waste. 

iThe  circumstances  of  this  country  have  also  made  one  change  in 

the  law  respecting  waste  ;  which  is,  that  in  case  of  wUd  lands^  the 

tenant  may  clear  a  reasonable  portion,  for  the  purpose  of  cultiva- 

jtion,  without  being  guilty  of  waste.     With  respect  to  repairs^  in 

-the  absence  of  any  special  agreement  between  the  tenant  and  the 

I  next  in  estate,  the  rule  is,  that  the  tenant  shall  keep  the  premises 

in  as  good  condition  as  he  found  them,  inevitable  accidents  only 

excepted.    And  where  there  is  a  special  agreement  to  repair,  the 

tenant  is  not  excused  even  by  inevitable  accident,  unless  he  so 

stipulates.    The  obligation  of  the  tenant  to  preserve  the  premises 

from  waste,  extends  also  to  the  acts  of  strangers,  for  which  he  is 

liable,  having  his  remedy  against  them.     In  some  of  the  States, 

waste  is  guarded  against  by  the  statutory  penalty  of  forfeiture  of 

the  place  wasted  and  treble  damages.     In  Ohio,  the  only  case  of 

forfeiture  for  waste  is  that  of  a  dower  estate,  (c)     But,  as  will  be 

seen  hereafter,  in  all  cases  of  waste,  a  court  of  equity  will  prevent 

it  by  injunction,  or  if  it  be  already  committed,  the  pai*ty  injured 

may  recover  damages  in  an  action  at  law. 

(a)  See  4  Kent,  Com.  74  ;  Decker  v.  Decker,  8  Ohio,  157,  165  ;  Cumberland  v. 
Codrington,  3  Johns.  Ch.  B.  227  ;  and  as  to  taxes,  R.  S.  §  2852 ;  M'Millan  v.  Bob- 
bins, 5  Ohio,  28. 

(Jb)  See  2  Black.  Com.  281  ;  4  Kent,  Com.  75 ;  Loomis  v.  Wilbur,  5  Mason,  IS  ; 
Jackson  v.  Brownson,  7  Johns.  227  ;  Pynchon  v.  Steams,  11  Met.  304  ;  Clark  v.  HoU 
den,  7  Gray,  8 ;  Crockett  v,  Crockett,  2  Ohio  State,  180. 

(c)  But  now  a  tenant  by  the  curtesy  or  in  dower  who  commits  or  suffers  waste 
forfeiU  the  esUte.    R.  S.  §§  4177,  4194. 
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182.  XlstatM  for  Tears,  (a)  An  estate  for  years  has  been 
defined  to  be,  a  contract  for  the  possession  and  profits  of  land, 
for  a  certain  period.  Its  distinguishing  characteristic  is,  that  it 
must  expire  at  a  fixed  period  or  terminuSy  which  is  always  ascer- 
tained at  the  creation  of  the  estate ;  hence,  the  estate  itself  is 
called  a  termj  and  the  tenant  a  termor,  (b)     This  estate  is  never 

(a)  On  the  general  subject,  see  2  Black.  Com.  ch.  9  ;  4  Kent,  Com.  lee.  56  ;  1  Croise's 
Dig.  243  ;  treatises  on  Landlord  and  Tenant,  by  Archibald,  Tavlor,  and  Woodfall. 

Ab  to  Permanent  Leaseholds,  By  the  act  of  1821,  they  were  declared  to  be  real  estate 
as  to  judgment  and  execution.  By  an  act  of  1837,  they  were  declared  to  descend  as 
estates  of  inheritance.  By  an  act  of  1839,  both  these  were  consolidated.  Previously, 
they  had  been  treated  as  chattels.  Bisbee  v.  Hall,  3  Ohio,  449  ;  Reynolds  u.  Stark 
county,  5  Ohio,  204  ;  Murdock  o.  Katcliff,  7  Ohio,  1  pt.  119.  Since,  they  were  once 
adjudged  to  be  real  estate  for  all  purposes.  Loring  v.  Melendy,  11  Ohio,  355.  This 
is  doubted  in  Boyd  i^.  Talbert,  12  Ohio,  212  ;  and  the  better  opinion  is  that  they  are 
so  only  as  to  judgments,  executions,  liens,  sales,  and  descents.  See  Abbott  v.  Bosworth, 
36  Ohio  State,  605  ;  Northern  Bank  v.  Roosa,  18  Ohio,  334  ;  M'Lean  i;.  Bockey,  8 
McLean,  235. 

Miscellaneous.    Although  a  tenant  cannot  deny  the  title  of  his  landlonl,  as  it  was  I 
when  he  became  tenant,  he  may  show  that  it  has  terminated.     Devacht  v.  Newsam,  8  | 
Ohio,  57.     A  landlord  leasing  to  a  cropper  for  one  year,  reserving  as  rent  a  part  of  thef 
crop,  has  a  lien  upon  the  growing  crop  for  his  nart,  and  may  maintain  trover  therefor. . 
Case  V,  Hart,  11  Ohio,  364.     A  wife  cannot  make  a  valid  lease  of  her  husband's  land. 
His  ratification  will  not  help  it     Tullis  r.  Young,  6  Ohio,  294.     Where  a  parol  lease 
IB  made  for  one  year,  with  talk  about  longer  time,  and  the  tenant  occupies  for  several 
years,  without  further  stipulation,  it  is  a  tenancy  from  year  to  year,  at  the  rent  of  the 
first  ^ear.     Moore  v.  Beaslev,  3  Ohio,  294.     Where  the  lessee  assigns  part  of  the/ 
premises,  though  for  the  whole  term  of  his  lease,  it  is  still  onlv  a  sub-letting,  and/ 
the  original  lessor  cannot  sue  the  sub-lessee.     Fulton  v»  Stuart,  2  Ohio,  215.     So  where' 
the  lessor  of  a  house  and  furniture  assigns  his  reversion,  the  assignee  cannot  sue  fori 
rent  in  his  own  name,  unless  the  entire  interest  was  assigned  to  him.     Jones  v.  Smith,! 
14  Ohio,  606  ;  Crawford  v.  Chapman,  17  Ohio,  449.     Under  the  Code,  an  assignee  of 
the  reversion  may  sue  in  his  own  name  for  breach  of  covenant,  when  he  is  the  party 
beneficially  interested.     Masury  v.  Southworth,  9  Ohio  State,  340.     Where  a  lease  is 
only  signed  by  the  lessor,  he  cannot  maintain  covenant  for  rent,  although  the  lease  had 
words  for  such  a  covenant,  and  the  lessee  took  possession.     Trustees  v.  Spencer,  7  Ohio, 
2  pt.  149.     Where  husband  and  wife  lea.sed  for  her  life,  without  covenant  for  quiet 
enjoyment,  and  after  his  death  she  sold  to  another,  who  ejected  the  lessee,  and  there- 
upon he  sued  the  husband's  administrator  U(K)n  an  implied  covenant,  it  was  held  that 
the  words  "have  rented"  did  not  imply  a  covenant  in  relation  to  a  life-estate,  though 
they  might  for  years.    Worthington  v.  Young,  6  Ohio,  313 ;  Young  v.  Hargrave, 
7  Ohio,  2  pt  63.     A.,  owning  a  four-story  building,  leased  to  B.  for  three  years  "  the 
stbre-room  and  cellar  thereunder."    The  other  portions  of  the  building  were  leased  to 
other  persons.    The  entire  building  was  destroyed  by  fire.     B.,  against  the  will  of  A., 
built  a  kind  of  shed  over  the  cellar,  not  higher  than  the  ceiling  of  the  storeroom,  and 
claimed  to  hold  for  the  term  ;  but  it  was  held  that  he  had  no  such  rifi^ht,  and  he  was 
ejected.     The  opinion  is  worth  reading  as  a  curiosity.     Winton  v.  Coniish,  5  Ohio, 
477.    The  express  contract  of  the  lessee  fixes  his  liability  for  rent  for  the  whole  term. ' 
Even  an  assignment  of  the  lease,  with  the  assent  of  the  lessor,  and  his  acceptance  of 
rent  subsequentlv  from  the  assignee,  will  not  discharge  the  first  lessee  from  his  liabilitv. 
Sutliff  V.  Atwood,  15  Ohio  State,  186 ;  Harmony  Lodge  v.  White,  30  id.  569,  and  ihe 
same  in  a  perpetual  lease.     Taylor  v.  De  Bus,  31  id.  468 ;  Smith  v,  Harrison,  42  id. 
180  ;  Frank  v,  Msguire^  42  Penn.  State,  77.     -{The  le^ssor  is  not  liable  to  third  persons 
who  came  into  the  tenant's  stora,  for  injury  by  the  falling  of  insecurely  fastened  shelves 
erected  by  such  l&ssor.     Burdick  v,  Cheudle,  26  Ohio  State,  393.     Nor  for  deferts 
arising  during  the  term.     Shindelbeck  v.  Moon,  82  id.  264.     Where  the  landlord  had 
agreed  to  keep  the  elevator  in  repair,  this  means  to  repair  on  notice  of  its  being  out  of 
onler,  and  he  is  not  liable  for  an  accident  in  the  absence  of  notice  of  its  being  out  of 
order.     Sin  ton  u.  Butler,  40  Ohio  State,  158.  y 

(6)  •{  A  lease  to  a  person  not  mentioning  heirs  or  assigns  so  long  as  he  uses  the  leased 
property  as  a  factory  is  a  lease  for  life.     Warner  v.  Tanner,  38  Ohio  State,  118.     Where  | 
there  is  a  privilege  of  renewal  of  the  term,  the  tenant's  merely  holding  over  is  not  J 
necessarily  an  election  to  renew.    Elevator  Co.  v.  Brown,  86  Ohio  State,  660. } 
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created  by  the  operation  of  law,  but  always  by  the  act  of  the 
parties.    The  instrument  creating  it  is  called  a  leassj  and  the 
parties  lessor  and  lessee,  or  landlord  and  tenant.    These  latter 
terms  are  derived  from  tlio  feudal  system,  though  the  relation 
itself  did  not  exist  under  that  system,  all  feuds  being  freehold. 
An  estate  for  yeara  originally  differed  from  a  freehold  in  the  five 
following  particulars :  1.  Livery  of  seisin,  as  we  have  seen,  was 
not  necessary  in  creating  it.     Hence,  the  tenant  could  not  be  said 
to  be  seised  J  but  merely  possessed  j  of  the  land.    He  had  no  interest 
in  the  soil  itself y  but  merely  in  the  profits  of  the  soil.    His  estate 
'was  therefore  treated  as  a  chattel ;  and  this  technical  distinction 
still  continues,  though  the  reason  has  ceased,  livery  of  seisin  not 
being  now  necessary  in  the  creation  of  any  estate.     2.  An  estate 
for  years  might  be  made  to  commence  at  a  future  time,  while  a 
freehold  could  not.     But  this  distinction,  as  we  have  seen,  no 
longer  exists.    3.  An  estate  for  years  was  originally  held,  as  we 
have  seen,  by  precarious  tenure;  but  now  the  law  makes  this 
tenant  as  secure  in  his  possession  as  the  tenant  of  a  freehold. 
4.  An  actual  entry  by  the  tenant  was  necessary  to  perfect  this 
estate.    But  now  an  actual  entry  is  not  required  in  any  case.    The 
execution  and  delivery  of  the  lease,  perfects  the  title  of  the  lessee, 
to  all  intents  and  purposes.     5.  It  made  no  difference  as  to  the 
nature  of  this  estate,  whether  it  were  for  only  a  part  of  a  year,  or 
for  any  number  of  years.     It  might  be  for  a  month,  or  for  a  thou- 
sand years ;  but  it  was  still  no  more  or  less  than  an  estate  for 
years,  with  precisely  the  same  legal  incidents.    In  fact,  by  a  very 
common  practice,  this  estate  could  be  so  created  as  to  last  for  ever, 
without  altering  its  character.    This  is  the  case  with  what  are 
called  perpetual  leases,  in  which  a  certain  term  is  created,  renew* 
able  for  ever.     Yet  at  common  law,  these  estates,  although  they 
may  continue  for  ever,  are  nothing  more  than  estates  for  years. 
The  fee  still  remains  in  the  lessor,  and  the  lessee  has  only  a  chattel 
interest.     But  by  our  statute,  these  permanent  leasehold  estates 
are  made  subject  to  the  same  law  of  descent  and  distribution,  and 
of  sale  on  execution  or  by  decree,  as  estates  in  fee.    Thougli  as  to 
dower  and  curtesy,  and  in  all  other  respects  but  those  above  men- 
tioned, they  still  continue  to  be  chattel  interests.    The  incidents  of 
estates  for  years  are  nearly  the  same  as  those  of  estates  for  life, 
except  in  regard  to  emblements.    Thus  tenants  for  years,  in  the 
absence  of  a  special  agreement  to  the  contrary,  have  the  same 
right  to  estovers,  (a)  the  same  power  of  underletting,  are  in  the  same 
1  manner  exempt  from  forfeiture,  for  creating  a  greater  estate,  and 
'  are  equally  liable  for  waste.    The  reason  why  they  are  not  entitled 
to  ernblements  is,  that  the  termination  of  their  estate  is  fixed  and 
certain ;  and  it  is  their  own  folly  to  sow  what  they  know  cannot 
come  to  maturity  during  their  term. 

(a)  A  tenant  for  years  has  a  riffht  to  cut  wood  on  the  farm  for  fires  and  repainy  the 
quantity  cut  being  reasonable.    Hubbard  v.  Shaw,  12  Allen,  120. 


DUBATION  OF  ESTATES.  881 

Refit,  (a)    But  here  is  one  additional  incident,  belonging  some- 
times to  estates  for  life,  and  generally  to  estates  for  years,  which 
remains  to  be  described.     I  mean  rent.    According  to  Blackstone, 
rent  is  ^^  a  certain  profit  issuing  yearly  out  of  lands  and  tenements 
corporeal ; "  and  there  are  three  kinds  of  rent:  namely,  rent^ervicej 
where  the  fee  remains  in  the  landlord,  and  the  tenant  is  bound  to 
render  some  corporeal  service  in  partial  or  full  return  for  the  use  of 
land,  which  service  may  be  enforced  by  distress ;  rent-chargejwhere 
the  fee  is  granted  with  a  reservation  of  rent,  and  with  a  special 
clause  of  distress,  charging  the  rent  upon  the  land ;  and  rent-seckj 
where  the  fee  is  granted  with  a  reservation  of  rent,  and  without  a 
clause  of  distress.  (5)    The  term  distress  here  signifies  a  summary 
mode  allowed  to  the  landlord,  of  seizing  and  selling  the  tenant's 
property  to  satisfy  the  rent  which  he  owes.     But  in  Ohio  and  sev- 
eral other  States,  the  power  of  enforcing  payment  by  distress  is 
confined  to  the  collection  of  public  dues ;  and  the  landlord  stands 
on  the  same  footing  as  any  other  creditor.    Accordingly,  the  fore- 
going distinctions  are  of  little  importance ;  and  we  may  consider ' 
rent  simply  as  a  periodical  compensation,  in  money  or  otherwise, : 
agreed  to  be  given  by  the  tenant  to  the  landlord  for  the  use  of  j 
realty,  the  payment  of  which  may  be  enforced  like  any  other  de- 
mand.   I  say  agreed  to  be  given,  because  where  one  occupies  an-| ; 
other's  land  without  a  lease  containing  a  special  agreement  to  pay 
a  fixed  rent,  the  compensation  which  may  be  recovered  is  not  in 
the  shape  of  rent,  but  of  damages  in  an  action  for  iise  and  occupor  > 
tion^  or  for  mesne  profits  j  as  will  be  explained  hereafter.  (<?)    When  J 
the  relation  of  landlord  and  tenant  has  been  created,  the  estate  of; 
the  landlord  is  denominated  a  reversion^  to  which  rent  is  said  to  be 
incident.    If,  therefore,  he  conveys  the  reversion,  the  future  rent 
passes  with  it,  and  when  he  dies,  it  goes  to  his  heirs ;  but  it  is 
otherwise  if  the  rent  be  already  due.  (d)     If  the  tenant  be  evicted- 
by  a  paramount  title  in  a  stranger,  or  actually  expelled  by  the  land- 
lord, his  obligation  to  pay  rent  ceases ;  (e)  but  no  destruction  of 

{a)  Van  Rensselaer  v.  Hays,  19  N.  Y.  68 ;  Van  Rensselaer  v.  Ball,  id.  100.  \  Where, 
after  termination  of  the  tenancy,  the  landlord  regains  possession  by  removing  all  the 
doors  and  windows  so  that  the  tenant  is  driven  out  bv  the  exposure,  this  is  not  tortious 
and  no  action  lies,  there  having  been  no  breach  of  the  peace.  Say  v,  Stoddard,  27 
Ohio  Stat«,  478.  \ 

(6)  Van  Rensselaer  v.  Chadwick,  22  N.  Y.  82  ;  Wallace  v.  Harmstad,  44  Penn. 
State,  492.  Where  a  right  of  re-entry  is  reserved,  in  a  conveyance  in  fee  reserving  rent, 
upon  default  in  payment  of  rent,  the  grantor  has  a  lien  for  rents  superior  to  the  lien 
or  the  mortgagee  of  the  grantee.  Stephenson  v.  Haines,  16  Ohio  State,  478.  Whore 
fixtures  are  Te{»ed  with  the  realty,  with  liberty  to  the  tenant  to  replace  them,  and  a 
lien  reserved  upon  the  whole  for  rent,  this  is  not  such  a  chattel  mortgage  as  requires 
filing  to  make  it  valid.    Metcalfe  v.  Fosdick,  23  Ohio  State,  114. 

(c)  When  land  is  occupied  by  a  person,  not  the  owner,  in  such  a  manner  and  under 
such  circumstances  that  a  contract  to  pay  rent  cannot  in  law  be  implied,  rent  for  such 
occupancy  cannot  be  recovered  in  the  absence  of  an  express  contract  to  pay  it  Mitchell 
«.  Pendleton,  21  Ohio  State,  664. 

{d)  Kimball  v.  Pike,  18  N.  H.  419  ;  Gibbs  v.  Ross,  2  Head,  437 ;  Gale  v.  Edwards, 
52  Maine,  363. 

U)  Shumway  v,  Collins,  6  Gray,  227  ;  Leishman  v.  White,  1  Allen,  489.  Bat  see 
Fuller  V.  Raby,  10  Gray,  285. 
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the  premises  by  fire,  flood,  or  other  inevitable  accident,  will  diflh 
charge  the  obligation,  unless  the  lease  contains  a  provision  to  that 
effect,  (a)  Where  the  lease  provides  for  a  forfeiture  in  case  of 
non-payment  of  the  rent  when  due,  a  tender  or  readiness  to  pay  on 
the  premises  at  any  time,  before  sunset  on  the  day  stipulated,  will 
be  sufficient.  The  tenant  is  not  obliged  to  seek  the  landlord  away 
from  the  premises  unless  he  agrees  so  to  do,  but  he  may  make 
i  such  tender,  and  it  will  be  good.  (6)  When  leased  property  be- 
comes divided,  either  by  the  act  of  the  landlord  or  by  operation  of 
law,  if  the  parties  cannot  agree  upon  an  apportionment  of  rent,  it 
must  be  made  by  a  jury. 

§  188.  Esutes  at  WiU.  (c)  An  estate  at  will  was  originally 
where  the  tenant  occupied  at  the  mere  pleasure  of  him  who  had 
the  next  estate ;  and  who  could  terminate  the  tenancy  at  any  mo- 
ment without  previous  notice.  Such  a  connection  between  land- 
lord and  tenant  harmonized  perfectly  with  the  arbitrary  notions  of 
a  landed  aristocracy.  It  had  but  one  redeeming  quality,  and  that 
was  with  regard  to  emblements.  The  tenant  at  will,  having  no 
knowledge  when  he  might  be  obliged  to  quit  the  premises,  was  en- 
titled to  emblements  on  the  same  ground  as  the  representatives  of 
a  tenant  for  life.  But  as  notions  of  liberty  began  to  gain  ground, 
the  slavisli  character  of  this  tenancy  became  gradually  changed. 
It  was  first  settled  that  an  estate  at  will  was  equally  at  the  will  of 
[both  parties;  and  that  neitlier  could  terminate  the  tenancy  without 
Ifair  notice  to  the  other,  (rf)  The  next  improvement  was  to  deter- 
mine, that,  unless  there  was  an  express  agreement  to  hold  at  will, 

(a)  Aa  to  Forfeiture  and  Notice.  In  order  to  forfeit  a  lease  for  the  non-payment  of 
rent,  the  exact  sum  due  must  be  demanded  before  sunset  on  the  day  when  due,  on  the 
land,  at  the  most  notorious  place.  Boyd  v.  Talbert,  12  Ohio,  212  ;  Connor  v.  Bradley, 
1  Howard,  211  ;  Smith  v.  Whitteck,  13  Ohio  State,  471  ;  Chapman  v.  Wright,  20  ifi. 
120  ;  Jewett  v.  Berry,  20  N.  II.  36.  An  entry  to  forfeit  a  lease  of  school  lands  must 
be  for  the  entire  tract  in  the  oridnal  lease,  without  reference  to  sub-leases  of  any  part. 
Hart  V.  Johnson,  6  Ohio,  87.  The  only  notice  to  quit  required  in  Ohio  is  that  provided 
for  bringing  ejectment,  or  forcible  entry  and  detainer.  S]3encer  v.  Marckel,  2  Ohio, 
263  ;  Baker  v.  Gittings,  16  Ohio,  485.  The  statutory  notice  to  leave  the  premises 
necessary  to  be  given  in  an  action  of  forcible  entry  and  detainer,  before  beginning  an 
action  against  a  tenant  holding  over  his  term,  may  be  served  either  before  or  alter  the 
termination  of  his  term.     Leutzey  v.  Hen;heIrode,  20  Ohio  State,  884. 

(6)  Peterson  v,  £dmond8on,  6  Harrington,  378  ;  Graham  v.  Perry,  29  Mo.  245. 
But  where  premises  are  destroyed  by  fire  before  the  commencement  of  the  term,  though 
after  the  execution  of  the  lease,  the  lessee  will  bo  dischai^ed.  Wood  v.  Hubbell,  10 
N.  Y.  479.  ^  But  in  Ohio,  by  R.  8.  §  4113,  the  lessee  of  a  building  destroyed  or  ren- 
dered unfit  for  occupancy  by  the  elements  or  other  cause,  without  his  fault,  is  not  liable 
for  rent  afterwards,  unless  the  lease  expressly  stipulates  otherwise,  if  he  surrender  the 
premises.  That  a  third  jmrty  by  cutting  off  light  and  air  by  building  on  an  adjacent  lot 
nas  rendered  the  premises  uninhabitable  is  no  defence  to  an  action  for  rent.  HilUard 
p.  Gas  Coal  Co.,  41  Ohio  State,  662.  }> 

{c)  See  2  Black.  Com.  ch.  ix. ;  4  Kent,  Com.  lee.  56 ;  1  Cniise's  Dig.  269  ;  Moore 
P.  Beaslcy,  3  Ohio,  294 ;  Coffin  v.  Lunt,  2  Pick.  70,  and  note  to  that  case ;  Spencer  v. 
Marckel,  2  Ohio,  263. 

{d)  The  death  of  the  lessor  teiininates  a  tenancy  at  will,  and  the  lessee  becomes  a 
tenant  at  sufferance  only.  Reed  v.  Reed,  48  Maine,  388 ;  Esty  v.  Baker,  50  Maine, 
825.  -{A  tenancy  to  continue  as  long  as  mutually  agreeable,  and  terminable  by  either 
party  on  four  days'  notice,  is  a  tenancy  at  will,  and  the  leasee  has  no  interest  which  is 
assignable  ;  and  an  assignment  by  him  terminates  it,  and  death  of  either  party  termi- 
nates it.    Say  V.  Stoddard,  27  Ohio  State,  478.  }> 
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all  tenancies  for  no  stipulated  term,  should  be  construed  as  periodic, 
cal  tenancies  from  year  to  yeqr^  or  some  shorter  period,  accordingj 
to  thie  facts  of  ffie  case.    The  establishment  of  this  wholesome  doc- 
trine, is  a  virtual  abolition  of  estates  at  will :  and  it  has  been  fully 
recognized  in  this  State.     But  since  the  creation  of  this  periodical 
tenancy,  there  has  been  much  diversity  of  opinion  in  different 
places,  in  regard  to  the  notice  to  quit.    In  England,  it  is  half  a 
year ;  in  some  of  the  States,  the  same ;  (a)  in  others,  a  reasonable 
time ;  but  here,  nothing  is  settled.     We  have  two  ways  of  dispos- 
sessing a  refractory  tenant;  namely,  by  the  action  of  ejectment^ 
and  of  forcible  detainer.     In  ejectment,  our  statute  requires  ten 
days'  notice  before  the  commencement  of  the  term  at  which  the 
appearance  is  to  be  made ;  and  in  forcible  detainer,  three  days' 
notice  before  the  commencement  of  the  suit ;  but  this  is  a  different 
thing  from  notice  to  quit.     Whatever  this  be,  it  must  be  so  given  \ 
as  to  expire  before  or  at  the  time  the  period  expires ;  for  if  the  ' 
tenant  has  been  allowed  to  enter  upon  a  new  period  without  notice,  - 
he  cannot  be  dispossessed  until  the  end  of  this  period.    And  thoi 
chief  criterion  to  determine  whether  a  tenancy  is  from  year  to  year,i 
from  quarter  to  quarter,  or  from  month  to  month,  is  the  pay-day  of  1 
rent.    On  account  of  the  uncertainty  whether  his  term  will  be  re-i 
newed,  a  tenant  from  term  to  term  is  entitled  to  emblements  as  much 
as  if  he  was  strictly  a  tenant  at  will.     In  this  respect,  and  in  thei 
right  to  notice  to  quit,  he  differs  from  a  tenant  for  years.    In  other 
respects,  his  powers,  privileges,  and  liabilities  are  nearly  the  same. 

§  134.  Estates   at  Sufferanoe.  (^)       An  estate   at  sufferance  isV 
where  one  comes  rightfully  into  possession  of  land,  but  holds  over 
after  his  interest  is  determined.     A  tenant  at  sufferance  differs  = 
from  a  mere  intruder  in  this,  that  he  is  not  a  trespasser.     But  he  ^ 
has  no  interest  capable  of  being  transferred  or  defended ;  and  it  is  , 
said  that,  independently  of  statutory  provision,  he  is  not  liable  to 
pay  rent.    We  have  no  statute  on  the  subject ;  but  the  doctrine  is 
so  absurd  on  the  face  of  it,  that  I  presume  our  courts  would  not 
recognize  it.    The  tenant  could  not  indeed  bo  sued  for  rent  techni-  \ 
cally  speaking,  under  the  lease,  because  it  has  expired;  but  I  have  ^ 
no  doubt  he  might  be  liable  in  an  action  for  use  and  occupation. 
At  common  law,  this  tenant  is  not  entitled  to  notice  to  quit.    But 
here,  this  point  is  of  very  little  importance ;  because,  as  we  have 
seen,  there  must  be  ten  or  three  days'  notice,  as  the  case  may  be, 
before  he  can  be  dispossessed  by  action.    The  landlord  may  in- 
deed enter  at  any  time,  without  notice,  and  will  not  thereby  become 
a  trespasser ;  and  if  he  can  turn  the  tenant  out  peaceably,  he  will 
thus  acquire  possession  immediately.     But  if  the  tenant  refuses ' 
to  go  out,  he  cannot  use  force  upon  his  person ;  for  though  we 
have  no  statute  making  forcible  entry  an  indictable  offence,  yet 

(a)  Baker  p.  Adams,  5  Cash.  99.  In  Massachusetts,  it  is  three  months  in  ordinary 
cases  by  statute.  The  notice  most  terminate  at  one  of  the  regular  intervals  of  pajrment 
Prwwott  r.  Elm,  7  Cush.  346. 

lh\  2,  Black.  Com.  ch.  ix.  ;  4  Kent,  Com.  lee.  56 ;  1  Cruise's  Dig.  269. 
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in  the  case  supposed,  the  landlord  could  not  justify  an  assault  and 

:  battery.  Unless,  therefore,  he  can  eiLpel  the  tenant  at  sufferance 
peaceably,  he  must  give  the  required  notice,  and  then  bring  his 

,  action.  This  tenant  therefore  has  hn  undue  advantage  over  his 
landlord.  In  England,  and  in  many  of  the  States,  a  penalty  of 
double  rent  is  imposed  by  statute  for  holding  over ;  while  here, 
there  is  not  only  no  penalty,  but  in  our  course  of  proceeding,  an 
obstinate  tenant  cannot  be  expelled  under  perhaps  several  months; 
This  is  an  evil  which  calls  loudly  for  remedy. 

It  will  be  seen  that  the  foregoing  observations  have  related  to 
realty  only.  In  fact  no  such  distinctions  prevail  with  respect  to 
personalty,  on  account  of  its  transitory  nature.  There  may  in- 
deed be  a  qualified  ownership ;  that  is,  a  man  may  have  possession 
of  an  article  of  personalty,  and  a  right  to  use  it  for  an  indefinite 
or  definite  period,  without  being  the  absolute  owner  of  it.     But 

.  there  can  be  no  such  distinction  as  a  fee-simple,  or  freehold,  with 
respect  to  it.  Technically  speaking,  personalty  is  not  hereditary. 
On  the  death  of  the  owner,  it  passes  according  to  the  law  of  di^ 
tribtUiony  to  the  personal  representatives,  but  does  not  descend  to 
the  heirs  like  the  fee  of  land.  But  all  this  will  be  explained  here- 
after.   It  is  sufficient  here  to  remember  that  the  distinction  of 

;  estates  with  respect  to  duration  belongs  exclusively  to  realty. 


LECTURE  XXn. 

ESTATES  IN  REVERSION  AND  REMAINDER,  (a) 

§  185.  Estates  in  ReverBion.  (b)  Estates  are  divided,  with  re- 
spect to  their  commencement,  into  estates  in  possession^  in  rever* 
sioThj  and  in  remainder.  Of  estates  in  possession,  there  is  nothing 
to  be  said.  All  the  remarks  hitherto  made,  apply  to  estates  in  the 
actual  possession  of  the  owner.  This  is  their  most  natural  and 
obvious  situation.  But  the  first  three  of  the  foregoing. estates, 
namely,  estates  in  fee,  for  life,  and  for  years,  while  they  are  in  the 
present  occupation  of  one  person,  may  belong  in  expectancy,  either 
in  reversion  or  remainder j  to  another.  To  these  accordingly  we 
turn  our  attention.  An  estate  in  reversion  may  be  defined  to  be, 
the  residue  of  an  estate  remaining  in  the  grantor  or  his  heirs,  to 
come  to  his  or  their  possession,  after  the  determination  of  some 
particular  estate  granted  away.  If  grows  but  of  tliis  legal  maxim 
with  regard  to  property,  that  whatever  interest  a  man  has,  and 
does  not  dispose  of,  remains  in  him  and  his  representatives.    A 

(a)  See  2  Black.  Com.  ch.  11 ;  4  Kent,  Com.  lee.  69,  60 ;  1  Swift's  Dig.  b.  2,  cK 
9  ;  2  Cruise's  Dig.  title  Remainder  and  Reversion  ;  Feame,  on  Remainders. 

(b)  2  Black.  Com.  176 ;  4  Kent,  Com.  868  ;  2  Cruise's  Dig.  164  ;  1  Hilliard'a  Dig. 

418. 
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reversion  may  be  in  fee,  for  life,  or  for  years.  Thus,  if  I  have  an 
estate  in  fee,  and  grant  you  any  smaller  estate,  the  reversion  in  fee 
still  remains  in  me.  If  I  have  an  estate  lor  life,  and  grant  you 
any  smaller  estate,  the  reversion  for  life  still  continues  in  me ;  and 
if  I  have  an  estate  for  years,  and  grant  you  an  estate  for  a  less 
number  of  years,  the  reversion  for  years  still  continues  in  me.  In 
this  way,  there  may  be  any  number  of  reversions  existing  in  the 
same  estate,  in  the  same  manner  as  a  unit  may  be  divided  into 
any  number  of  parts ;  and  all  these  estates  in  reversion,  added  to 
the  estate  in  possession,  make  together  only  one  fee-simple  estate 
in  possession.  An  estate  in  reversion  is  considered  as  a  present 
interest^  though  it  can  only  take  effect  in  future  ;  and  as  such,  is 
transferable  and  descendible  in  the  same  manner  as  an  estate  in 
possession.  Formerly,  the  usual  incidents  to  a  reversion  were 
fealty  and  rent.  But  fealty  does  not  exist  here ;  and  rent  is  not 
inseparable.  I  may  have  a  reversion  with  or  without  rent.  If 
I  lease  you  an  estate  for  years,  I  have  a  reversion  with  rent.  If  I 
sell  you  a  life-estate  outright,  I  have  a  reversion  without  rent. 
In  like  manner  I  may  separate  rent  from  the  reversion,  when  origi- 
nally connected  ;  for  I  may  grant  the  rent  without  the  reversion, 
or  the  reversion  without  the  rent.  The  latter,  however,  can  only 
be  done  by  express  words.  If  I  grant  the  reversion  simply,  the 
rent  passes  as  an  incident.  But  if  I  grant  the  rent  simply,  the 
reversion  does  not  pass.  Estates  in  reversion,  howrever,  being  al- 
ways created  by  operation  of  law,  and  never  by  positive  grant, 
are  so  simple  and  so  easily  comprehended,  that  no  further  remarks 
are  necessary. 

§  186.  Estates  in  Remainder,  (a)     An  estate  in  remainder  may  I 
be  defined  to  be,  an  estate  limited  by  the  grantor  to  take  effect  and  | 
be  enjoyed  by  the  grantee,  after  another  previous  estate  .shall_.be  i 
terminated.    For  example,  if  T  grant  land  to  you  for  life,  and  then  ; 
to  your  brother  and  his  heirs,  the  latter  estate  is  a  remainder.    The 
estate  which  precedes  the  remainder  is  called  a  particular  estate. 
Remainders  differ  from  reversions  in  this,  that  they  arc  always 
created  by  the  express  act  of  the  parties,  while  reversions  result 
from  the  operation  of  law ;  and  also  in  this  that  remainders  are  / 
never  limited  to  the  grantor,  while  reversions  are  always  reserved 
to  him  or  his  heirs.     In  other  words,  a  remainder  is  something 
granted  ;  a  reversion  is  something  reserved.     Estates  in  remain-  ' 
der  form   by  far  the  most  abstruse   and   intricate  subject  con- 
nected with  the  law  of   realty.     They  had  their  origin  in  the 
English  fondness  for  family  settlements.     It  is  not.  uncommon  to 
find    in  such  settlements  eight  or  ten  remainders  limited  one 

(a)  2  Black.  Com.  163  ;  2  Cruise's  Dig.  268  ;  4  Kent,  Com.  Ice.  59,  60  ;  1  HilliaM's 
Dig.  ch.  41-51,  pT>.  362-418  ;  Campbell  i;.  Watson,  8  Ohio,  49S.  Cross-n^niainders  are 
not  favored.  As  oetwecn  more  than  two,  they  are  never  implied,  but  must  arise  from 
the  most  explicit  expressions  in  the  deed  or  will.  Therefore,  a  devise  "  to  my  four  sona 
or  the  survivors  of  them,  and  their  heirs  and  assigns,  to  be  equally  divided  among  them 
when  the  youngest  becomes  of  age,"  was  so  construed  that  each  took  a  fee.  Lawrence 
«.  McArter,  10  Ohio,  87.     See  Collins  v.  Collins,  40  Ohio  Stote,  353. 
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after  the  other,  in  order  to  prevent  the  possibility  of  the  estate 
passing  out  of  the  family  of  the  grantor.  Fortunately,  the  spirit 
of  our  institutions  is  utterly  opposed  to  these  entangled  and  cum- 
brous arrangements  ;  and  accordingly  our  books  contain  few  dis- 
cussions on  the  subject.  In  this  State,  so  far  as  I  know,  there  has 
not  been  a  single  case ;  not  from  any  legal  prohibition,  but  from 
the  general  disposition  of  our  citizens  to  keep  property  as  little 
trammelled  as  possible.  On  this  account,  I  shall  attempt  no  more 
than  to  give  a  very  general  statement  of  the  leading  properties 
belonging  to  remainders. 

To  whom  Bemainders  may  he  Limited,  (a)  1.  In  this  State,  we 
have  a  statutory  restriction,  that  "no  estate  shall  be  given  or 
granted  by  deed  or  will  to  any  persons  but  such  as  are  in  being, 
or  the  immediate  issue  or  descendants  of  such  as  are  in  being,  at 
I  the  time  of  making  such  deed  or  will."  (6)  There  is  some  ambi- 
guity in  these  words.  Had  the  statute  said  only  "  immediate  t«w*e," 
we  should  not  hesitate  to  say  that  estates  could  only  be  limited  to 
persons  in  being  or  their  children.  But  the  addition  of  the  word 
"  descendants,"  raises  a  doubt.  It  must  either  mean  nothing  at 
all,  or  it  must  be  intended  to  include  lineal  descendants  more  re- 
mote than  children.  We  have  had  no  construction  of  this  statute ; 
but  from  the  strong  aversion  'the  law  manifests  to  perpettiitieSy  and 
from  the  existence  of  the  common-law  doctrine,  when  this  act  was 
passed,  that  the  contingencies  upon  which  estates  were  limited, 
must  happen  within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards,  I  should  presume  that  our  legislature  intended  to  re- 
strict the  limitation  of  estates  to  persons  in  being  and  their  chil- 
dren. (<?)  2.  Another  restriction  grows  out  of  the  rule  in  Shelley's 
case^  (d)  which  may  be  thus  stated :  Whenever  a  person,  either 
:  by  deed  or  will,  takes  an  estate  for  life,  and  in  the  same  instru- 
'■  ment,  there  is  a  remainder  limited,  either  jmmcdja.tfily.  or.  other- 
wise, to  his  heirs  injee,  that  person  takes  tKe  whole  estate  in  fee. 

la)  i  Kent,  Com.  264  ;  R.  S.  f  4200. 

(6)  "{N.  B.  Our  statute  forbids  perpetuities  in  lands  and  tenements  in  this  State, 
and  does  not  cover  peraond  property.  That  the  rule  against  perpetuities  does  not 
apply  to  charitable  trusts,  see  Jones  r.  Habersham,  107  U.  S.  174.  \ 

(c)  -{The  words  "immediate  issue  or  descendants"  mean  those  descendants  who 
would  take  as  heirs  under  the  statute  of  descents,  and  are  not  confined  to  children, 
but  may  mean  grandchildren.  Turley  v.  Turley,  11  Ohio  State,  173  ;  or  great-grand- 
children, McArthnr  f>.  Scott,  113  U.  8.  340,  383.}' 

(d)  1  Coke*8  Rep.  104 ;  4  Kent,  Com.  214  ;  Preston,  on  Estates,  263;  4  Cruise's 
Dig.  369  ;  M'Feely  v.  Moore,  5  Ohio,  464  ;  2  Black.  Com.  242  ;  2  Hilliard's  Dig.  22  ; 
King  V.  King,  12  Ohio,  390  ;  Williamson  v.  Williamson,  18  B.  Monr.  829  ;  Hamnton 
V.  Rather,  30  Miss.  (Cush.)  193  ;  Allen  v.  Markle,  35  Penn.  State,  117  ;  Kennedy  r. 
Kennedy,  5  Dntoher,  185  ;  Thurston  v.  Thurston,  6  R.  I.  296 ;  Simpers  v.  Simpers, 
15  Md.*160  ;  Williams  r.  Houston,  4  Jones  Eq.  277  ;  Lloyd  v.  Rambo,  35  Ala,  709  ; 
Dennett  r.  Dennett,  43  N.  H.  499  ;  English  i?.  Beekle,  32  Mo.  186  ;  Norris  v.  Hensley, 
27  Cal.  439.  In  M'Feely  v.  Moore,  5  Ohio,  464,  a  devise  to  a  husband  and  wife  "  to 
have  the  use  during  their  respective  lives,  then  to  descend  to  their  heirs,  to  whom  I 
bequeath  the  same,  and  to  their  heirs  and  assigns  forever,"  was  held  to  be  within  the 
rule  in  Shelley's  case  as  part  of  our  common  law.  But  by  K.  S.  §  5968,  this  rule  is 
al)olished  with  respect  to  wills.  And  see  Armstrong  v.  Zane,  12  Ohio,  287  ;  Kin^  r. 
Beck,  15  Ohio,  559,  but  not  when  it  does  not  defeat  the  intent  Carter  v.  Reddish, 
32  Ohio  State,  1. 
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This  rule  is  said  to  have  been  established  as  early  as  1325.  But 
the  case  from  which  the  rule  took  its  name  is  one  reported  by 
Coke.  The  existence  of  this  rule  is  fully  recognized  in  this  State, 
with  respect  to  conveyances  by  deed ;  and  it  was  applied  to  con- 
veyances by  will  until  1840,  when  the  legislature  abrogated  it, 
with  respect  to  wills,  by  providing  that  when  lands  are  devised  to 
any  person  for  life,  and  after  his  death  to  his  heirs  in  fee,  the 
devise  shall  be  construed  to  create  an  estate  for  life  in  the  devisee, 
with  a  remainder  in  fee-simple  to  his  heirs.  In  other  words,  the 
intention  of  the  testator  shall  be  literally  carried  into  effect.  And  > 
it  is  to  be  hoped  that  the  legislature  will  abrogate  it  with  respect  ^ 
to  deeds  ;  for  though  professedly  a  rule  of  construction,  adopted 
to  effectuate  the  intention  of  the  parties,  its  obvious  tendency  is  to 
frustrate  such  intention  by  convertiny^  what  was  meant  for  a  life  j 
estate  into  a  fee-simple.  Besides,  there  is  scarcely  a  pnniciple "of  I 
our  law,  which  has  been  the  subject  of  so  much  controversy.  But 
I  am  at  present  concerned  with  this  rule  only  so  far  as  it  is  con- 
nected with  remainders.  The  result  of  its  existence  is,  that 
remainders  in  fee  cannot  be  limited  by  deed  to  the  heirs  of  the 
same  person  to  whom  the  life-estate  is  granted ;  for  this  would  be 
construed  to  be  an  estate  in  fee-simple.  3.  The  only  other 
restriction  grows  out  of  the  distinction  between  remainders  and 
reversions.  An  ultimate  remainder  cannot  be  limited  to  the 
grantor  himself,  or  to  his  heirs  general,  because  this  would  al- 
ready be  in  them  as  a  reversion.  This  follows  from  the  definition 
of  a  reversion  before  given. 

How  Remainders  are  Created.  It  is  a  fundamental  property  of 
remainders,  that  they  must  always  be  created  by  the  same  instrur 
ment  or  act  which  creates  the  particular  estate;  for  if  by  one 
instrument  I  should  grant  a  present  estate  to  you,  and  by  another 
the  future  estate  to  some  one  else,  this  last  would  not  be  the 
creation  of  a  remainder,  but  the  grant j?f  .&.  rQversion  growi)ig  out 
of  the  first  grant.  There  have  been  three  ways  in  which  re- 
mainders could  be  created  :  firat^  by  the  ancient  common-law 
conveyances ;  secondly,  by  conveyances  under  the  statute  of  uses  ; 
thirdly y  by  wills ;  and  the  law  varied  considerably  according  to  ' 
the  manner  in  which  they  were  created.  But  in  this  State,  as 
will  be  explained  hereafter,  the  common-law  conveyances  have 
never  been  in  use ;  and  although  we  have  adopted  the  conveyances 
which  grew  out  of  the  statute  of  vses,  yet  the  statute  itself  is  not 
in  force  here,  as  will  also  be  explained  hereafter.  The  proper  ij- 
division,  therefore,  is  into  remainders  created  hy  deed,  and  re-fj 
mainders  created  by  will  or  executory  devises. 

The  leading  properties  of  remainders  created  by  deed,  are  as 
follows :  1.  There  must  be  a  present  particular  estate  to  precede 
the  remainder.  This  is  implied  in  the  very  term;  something 
must  be  taken  out,  to  leave  a  remainder.  Such  is  the  reason 
usually  given  ;  and  in  mathematics  it  would  be  perfectly  satisfac- 
tory.    But  the  student  of  law,  who  perceives  no  inherent  difficulty, 
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»  in  creating  a  future  estate,  after  a  present  estate  reserved  to 
,  the  grantor,  will  require  some  further  explanation.    The  heces- 
i  sity,  then,  for  a  particular  estate,  only  exists  where  the  freehold 
■is  to  pass  in  remainder;  and  then  it  results  from  the  doctrine 
before  referred  to,  that  a  freehold  cannot  be  made  to  commence 
in  future.    Accordingly,  when  a  man  wishes""lo  corifejr  a"  "free- 
Eold,  to  commence  at  a  future  time,  he  must  first  create  a  par- 
ticular estate,  to  continue  until  he  wishes  the  next  estate  to 
commence,  and  then  limit  the  freehold  thereon.    In  so  doing, 
livery  of  seisin  is  made  to  the  particular  tenant,  and  enures 
'  i  to  the  benefit  of  the  remainder-man.     Such  is  the  artificial  rea- 
.  Boning  upon  which  the  whole  system  of  remainders  is  founded. 
But  under  our-law^t^tiflLj:fiaspn  for  creating  a  particular  estate, 
for  the  mere  purpose  of  limiting  remainders  thereon,  does  jiot 
exifit,  because  we  do  not  make   livery  of  seisin.    I  may  grant 
an  estate  of  freehold,  to  commence  at  any  time  I  p}ease;  and 
.although  this  would  not  be   a  remainder,  it  would  answer  pro- 
jcisely  the   same  purpose.     This  fact  certainly  renders  the  law 
.  of  remainders  unnecessary  here,  but  whether  it  alters  the  law 
/  in  any  respect,  remains  to  be  decided.     2.  This  particular  es- 
tate must  be  at  least  an  estate  for  years ;  for  an  estate  at  will 
or  sufferance,  having  no  certain  measure  of  duration,  is  of  too 
slender  a  nature  to  support  a  remainder ;  since  it  would  depend 
upon  the  pleasure  of  the  grantor,  whether  the  remainder  should 
ever  take  effect  at  all.     8.  This  particular  estate  must  be  less 
than  fee-simple ;    for  after  a  fee-simple  nothing  can  remain ; 
hence,  it  follows  that  the  greatest  estate  upon  which  a  remainder 
can  be  limited  is  a  conditional  fee.    4.  This  particular  estate 
must  not  fail   or  be   defeated  before  its  natural  termination ; 
for  when   the   particular  estate  fails,  the  remainder  also   fails. 
The  one  is  said  to  support  the  other,  and  the  maturity  of  the 
particular  estate  may  be  likened  to  a  condition  precedent,  which 
must  be  fulfilled  before  the  remainder  can  take  effect.     This  rule 
:  seems  to  be  entirely  arbitrary,  and  founded  in  no  substantial 
.  reason.    The  idea  that  one  estate  supports  the  other,  is  purely 
mctaphbrical ;  it  does  not  have  this  effect  from  any  inherent 
necessity,  but  merely  because  the   law  so   ordains.     The   con- 
sequence is  to  place  all  the  remainder-men  more  or  less  at  the 
mercy  of  him  who  has  the  first  estate  ;  and  to  destroy  the  whole 
chain  because  one  link  happens  to  fail.     This  can  only  be  ob- 
viated by  the  cumbrous  arrangement  of  appointing  trustees^  to 
preserve  the  remainders ;  an  expedient  now  universally  adopted 
in  creating  these  estates,  but  which  I  have  not  room  particularly 
to  describe.     5.  The  remainder  must  vest  in  the  grantee,  either 
during  the  continuance  of  the  particular  estate,  or  at  the  instant 
of  its   termination.     The   reason   is,  that  the   particular  estate 
and  the  remainder,  being  created  by  the  same  act,  are  considered 
but  one  entire  estate,  divided  into  parts ;  and  if  there  could  be 
an  interval  or  hiatus  between  the   expiration  of  the  particular 
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estate  and  the  commencement  of  the  remainder,  there  would  be  - 
an  imjnediate  reversion  in  the  grantor,  which  would  destroy  the 
unity  of  his  grant.    This  rule,  like  the  foregoing,  seems  to  be, 
purely   arbitrary.      The  reason   here  given  would  be  good  in 
mathematics,  but  need  not  be  adopted  in  law.     What  harm , 
could  possibly  arise  from  allowing  the  grantor  to  enjoy  the  inter-  j 
vening  estate,  until  by  the  terms  of  the  grant  the  remainder-man  • 
could  take  it,  and  then  giving  it  to  him  ?    There  is  surely  no 
necessity  for  breaking  up  the  whole  grant,  when  the  deficiency 
could  be  so  easily  supplied ;  yet  such  is  the  law ;  and  its  effect 
can  only  be  obviated,  as  before,  by  the  appointment  of  trustees 
to  preserve  the  remainders.     These  several  rules,  and  particu- 
larly the  last,  give  rise  to  the  distinction  between  vested  and 
contingent  remainders,  which  I  shall  now  proceed  to  explain. 

§  137.  Vested  and  Contingent  Remainders,  (a}  A  vested  re- ' 
mainder  is  where  a  present  interest  passes  to  a  determinate 
person,  to  be  enjoyed  in  future.  Thus,  if  I  grant  an  estate  to 
you  for  life,  with  remainder  to  your  brother  and  his  heirs  in 
fee,  your  brother  acquires  a  present  interest  which  he  may  dis- 
pose of  at  pleasure,  though  it  can  only  be  enjoyed  by  him  and 
his  heirs  or  assigns  after  your  death.  In  this  case,  you  perceive 
there  is  no  doubt  that  the  remainder  will  take  effect  at  the 
moment  your  particular  estate  expires.  In  other  words,  the 
moment  you  die  your  brother  or  his  representatives  will  be 
ready  to  take,  since  the  law  will  not  presume  an  entire  failure 
of  heirs.  On  account  of  this  certainty,  the  remainder  is  con- 
sidered as  vesting  at  once ;  and  becomes  as  much  a  present 
interest  as  a  reversion  is.  A  contingent  remainder  is  where  no 
present  interest  passes,  on  account  of  the  uncertainty  whether 
there  will  be  any  one  to  take  it  when  the  particular  estate 
expires.    Thus,  if  I  grant  an  estate  to  you  for  life,  with  remain- 

(a)  A  future  contingent  interest  in  real  estate,  in  the  nature  of  a  contingent  remain- 
der or  executory  devise,  may  be  devised  or  conveyeti.  Thompson  v.  Hoop,  6  Ohio 
State,  480.  Otherwise,  of  a  naked  or  remote  possibility.  Needles  v.  Needles,  7  id. 
482  ;  Jeffers  v.  Lampson,  10  Ohio  State,  101  ;  Gilpin  v,  Williams,  25  id.  283,  300  ; 
Hart  v.  Gregg,  32  Ohio  State,  602  ;  Miller  w.  Emaus,  19  N.  Y.  384  ;  but  if  conveyed 
by  warranty,  the  subsequently  acquired  title  might  feed  the  estoppel,  and  thus  pass. 
Rosenthal  v.  Mayhugh,  33  Ohio  State,  155,  158.  In  New  Hanipshiiv,  a  conveyan<«  of 
a  contingent  interest  is  only  good  by  way  of  estoppel.  Hayes  r.  Tabor,  41  N.  H.  521 ; 
Ackermau  v.  Vreedland,  1  McCarter  (N.  J.),  123.  But  a  vested  remainder  may  be 
conveyed  like  any  real  property.  Glidden  v.  Blodgett,  88  N,  H.  74.  Courts  always 
incline  to  construe  remainders  as  vested,  if  the  words  creating  them  admit  of  such  a 
construction.  Linton  v,  Laycock,  83  Ohio  State,  128  ;  Chew's  Appeal,  37  Penn.  State, 
23  ;  Burd  v.  Burd,  40  Penn.  Stete,  182  ;  Gourley  v,  Woodbury,  42  Vt.  895.  For 
cases  where  remainders  have  been  construed  to  lie  vested,  see  Blanchard  v.  Blanchard, 
I.Allen,  223  ;  Brown  v.  Brown,  44  N.  H.  281  ;  Pike  v.  Stephenson,  99  Mass.  188. 
remainder  is  not  contingent,  unless  there  is  a  collateral  contingency  after  the  determi- 
nation of  the  primary  estate.  Weehawken  Ferry  Co.  v,  Sisson,  2  Green  (N.  J. ),  475. 
But  a  devise  in  remainder  to  the  children  of  C,  now  in  existence  or  hereafter  to  be  bom, 
who  should  be  living  at  the  hap]>ening  of  a  contingency  specified,  creates  a  contingent, 
not  a  vested,  remainder.  Stephens  v.  Evans,  30  Ind.  39  ;  Smith  v.  Block,  29  Ohio 
State,  488.  And  prior  to  birth  of  the  children  who  are  to  take  the  remainder,  seisin 
U  not  in  niibibus,  but  remains  in  the  testator's  heirs.  Gilpin  v.  Williams,  25  Ohio 
SUte,  258. 
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der  to  the  heirs  of  your  brother  in  fee ;  here,  as  it  is  doubtful 
whether  your  brother  will  die  before  you,  and  as  he  can  hare 
no  heirs  while  he  lives,  the  remainder  to  his  heirs  is  contingents 
If  he  dies  before  you,  the  remainder  at  once  vests  in  his  heirs, 
and  becomes  in  them  a  disposable  interest ;  but  if  he  surviFes 
you,  the  remainder  never  vests  at  all,  because  the  particular 
estate  has  previously  terminated.  In  this  case,  the  remainder 
tis  contingent,  because  limited  to  an  uncertain  person.  It  may 
likewise  be  contingent,  by  being  limitedTupon  anuttcertain  eYcnt. 
'  Thus,  if  I  give  you  an  estate  for  life,  with  a  remainder  to  your 
.brother  if  ho  survives  you,  here  the  uncertainty  whether  your 
■  brother  will  survive  you  makes  his  remainder  contingent.  When- 
ever the  contingency  upon  which  the  remainder  depends  is  changed 
into  certainty,  the  remainder  vests  of  itself  in  the  person  to  whom 
it  is  limited,  without  any  act  by  him ;  but  until  then,  his  interest, 
being  a  mere  possibility,  is  not  the  subject  of  bargain  and  sale. 
The  leading  rules  which  govern  contingent  remainders  are  as 
follows:  1.  The  event  upon  which  a  contingent  remainder  is 
limited  must  not  be  unlawful.  Thus,  a  remainder  limited  to  a 
bastard  expected  to  be  begotten,  or  to  a  man  upon  his  murder^ 
ing  another,  would  be  void  for  unlawfulness.  2.  The  event 
must  be  a  common  and  not  a  remote  possibility.  Thus,  it  is 
said  that  a  remainder  to  a  corporation  not  yet  in  existence,  or 
upon  the  termination  of  a  war  not  yet  commenced,  would  be 
void  from  the  beginning,  on  account  of  the  remoteness  of  the 
contingency.  3.  The  event  must  not  be  such  as  to  defeat  the 
particular  estate.  Tlius,  if  I  grant  an  estate  to  you  for  life,  with 
remainder  to  another  immediately,  on  his  paying  to  me  a  given 
sum,  this  remainder  would  be  void  in  its  very  creation,  because  it 
would  defeat  the  life-estate.  4.  If  the  contingent  remainder  be  a 
freehold,  some  vested  estate  of  freehold  must  precede  it.  The  rea» 
son  is,  that  the  freehold  must  pass  out  of  the  grantor  at  the  time 
of  creating  the  remainder  ;  and,  when  it  passes  out  of  the  gran- 
tor, it  must  vest  somewhere  else,  since  it  cannot  remain  in 
abeyance,  (a)  Now,  it  cannot  pass  in  the  contingent  remainder, 
because  that  vests  nowhere;  it  follows  that  it  must  pass  in 
some  preceding  estate,  which  may  either  be  the  particular  estate, 
or  a  preceding  vested  remainder.  This  rule  is  founded  upon 
the  technical  doctrine  that  livery  of  seisin  is  necessary  to  create 
a  freehold.  Whether  the  rule  will  be  recognized  in  this  State, 
where  the  reason  has  ceased,  must  be  left  to  conjecture. 

§  188.  Bxecutory  Devises,  (b)  Remainders  created  by  will  dif- 
fer  so  much  from  remainders  created  by  deed,  that  they  Tiave 
taken  the  distinct  name  of  executory  devises.  These  diflferences 
are  to  be  ascribed  to  that  indulgence  which  the  law  on  all 
occasions  shows  to  testators,  by  giving  effect  to  their  intentions, 
however  untechnically  expressed.     A  statement  of  them  will 

(n)  2  Black.  Com.  107  ;  1  Hilliard's  Dig.  408. 

lb)  2  Black.  Com.  173  ;  6  Cniiae's  Dig.  461 ;  4  Kent,  Com.  lee  60. 
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justify  what  has  been  said  respecting  the  arbitrary  character  of  ^ 
the  law  of  remainders,  strictly  so  called.  1.  No  particular  estate ; 
is  necessary  to  precede  an  executory  devise,  since  by  will  a; 
freehold  might  always  be  made  to  commence  at  a  future  time.; 
Thus,  if  I  devise  to  you  an  estate  in  fee,  to  commence  six  months  | 
after  my  death,  this  is  a  good  executory  devise.  2.  The  limitar 
tion  of  an  estate,  by  will,  after  an  estate  in  fee-simple,  is  said 
to  be  a  good  executory  devise.  For  example,  if  I  devise  land 
to  you  and  your  heirs  forever,  but  if  you  die  within  age,  then  to 
your  brother  and  his  heirs,  the  limitation  to  your  brother  and 
his  heirs  is  good  by  way  of  executory  devise,  although  the  first 
estate  was  a  fee-simple,  (a)  3.  We  have  seen  that  remainders 
created  by  deed  are  defeated  by  the  failure  of  the  particular 
estate.  But  this  is  not  the  case  with  executory  devises,  which 
cannot  be  affected  by  any  subsequent  alteration  of  the  estates 
upon  which  they  are  limited.  (6)  Such  is  the  liberal  spirit  of 
the  law  of  executory  devises  in  these  three  important  particulars. 
For  the  purpose  of  effectuating  the  will  of  the  testator,  the  law 
rises  above  the  technical  doctrines  of  remainders,  and  follows 
the  dictates  of  reason.  Yet  it  seems  to  do  so  witli  great  reluc- 
tance ;  for  the  rule  is,  that  no  limitation  by  will  shall  be  con- 
strued as  an  executory  devise  when  it  can  be  treated  as  a 
contingent  remainder.  And,  accordingly,  whenever  there  is  a  pre- 
ceding estate,  capable  of  supporting  a  contingent  remainder, 
the  next  estate  limited  by  devise  is  construed  to  be  a  remainder, 
and  as  such  is  liable  to  all  the  incidents  of  contingent  remain- 
ders, (c)  Executory  devises  are  expressly  within  the  statutory 
provision  before  mentioned,  restricting  the  limitation  of  estates 
to  persons  in  being  and  their  issue ;  and  they  are  within  the  ' 
policy  of  the  law  which  requires  the  event  upon  which  they  are 
limited  to  be  a  common  and  not  a  remote  possibility,  (rf)  Accord- 
ingly, if  I  should  devise  an  estate  to  your  sons  to  be  born  of  a 
second  wife,  while  a  first  is  living,  this  would  be  void  for  remote- 
ness. So  if  I  should  devise  an  estate  to  some  person,  to  take 
effect  after  a  general  failure  of  your  heirs,  without  first  devising 
the  estate  to  you  and  your  heirs,  such  devise  would  be  void  for 
remoteness. 

The  foregoing  observations  on  reversions  and  remainders  have 
applied  exclusively  to  realty.     In  the  law  of  personalty,  no  such 

(a)  I  take  this  nile  and  illustration  as  I  find  them  in  the  books.  But  it  seems  to 
me  that,  after  a  fee-simple,  nothing  remains  ;  and  that  the  example  here  given  is  onc^ 
of  a  fe^xonjiitional.  See  Taylor  v.  Foster,  17  Ohio  State,  166  ;  Niles  v.  Gray,  12  Ohio 
State,  320TTapham  v.  Martin,  33  Ohio  State,  99  ;  Ratliff  v.  Warner,  82  id.'  884. 

lb)  Thompson  v.  Hoop,  6  Ohio  State,  480  ;  Holt  r.  Lamb,  17  id.  374. 

(c)  Thompson  v.  Hoop,  6  Ohio  State,  480. 

{d)  See  the  case  of  the  Church  in  Brattle  Square  v.  Grant,  8  Gray,  142,  wnere  it 
was  declared  to  be  the  settled  rule  in  England  that  all  limitations  by  way  of  executory 
devise,  which  may  not  take  effect  within  the  t<;rm  of  a  life  or  lives  in  being  at  the  death 
of  the  testator,  and  twenty-one  years  afterwards,  as  a  term  in  gross,  or  in  case  of  a  child 
en  ventre  sa  mere  twenty-one  years  and  nine  months,  are  voia  as  too  remote,  and  tend- 
ing to  create  perpetuities. 
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distinctions  are  known,  because  there  are  no  reasons  for  tliem.  On 
account  of  the  movable  and  transitory  nature  of  personalty,  there 
arc  few  occasions  when  it  is  desirable  to  make  a  future  disposition 
of  any  specific  article ;  and  therefore  the  law  makes  no  provision 
for  such  disposition,  (a)  But  a  future  amount  of  value,  either  in 
money  or  goods,  may  be  stipulated  for,  in  the  ordinary  course  of 
contracts ;  and  by  recourse  to  trustees,  as  will  be  explained  here- 
after, future  settlements  of  personalty  can  be  made,  as  well  as  of 
realty.  What,  therefore,  you  are  here  to  remember  is,  that  there 
is  no  technical  reversion  or  remainder  in  any  specific  article  of 
personalty. 

The  view  I  have  taken  of  estates  in  remainder,  is  too  brief  and 
general  to  do  any  thing  more  than  excite  your  curiosity  to  examine 
further ;  unless,  perhaps,  it  should  lead  you  to  discuss  the  policy  of 
adhering  to  rules,  when  the  reasons  of  them  no  longer  exist.  There 
is  clearly  no  absolute  necessity  for  perpetuating  a  branch  of  law 
so  purely  arbitrary  and  technical.  A  few  brief  statutory  provisions 
would  enable  persons  to  make  future  dispositions  of  realty  as  easily 
as  of  personalty,  and  to  any  extent  which  might  be  deemed  expe- 
dient. Let  it  be  expressly  provided  that  any  estate  might  be  made, 
by  deed  or  will,  to  commence  at  a  future  period ;  and  that,  where 
several  successive  estates  should  thus  be  created,  the  failure  of  any 
one  should  not  affect  the  rest,  but  the  lapsed  estate  should  revert 
to  the  grantor  or  his  heirs,  until  the  next  estate  could  take  effect ; 
and  the  whole  fabric  of  remainders  would  fall  to  the  ground.  I 
hope  the  day  is  not  far  distant  when  such  a  reform  will  be  under- 
taken. 


LECTURE  XXin. 

ESTATES  IN  COMMON.  (6) 

§  139.   Different   kinds    of   Joint  Ownenhips.     I   have   hitherto 
spoken  of  estates  as  if  they  belonged  to  a  single  person.     But  in 

(a)  Hut  it  has  been  held,  that  an  estate  in  remainder  may  be  created  by  will  in 
personal  property,  even  where  an  absolute  power  of  disposition  in  favor  of  particular 
oTy^Ss,  or  for  the  accomplishment  of  particular  purposPii,  is  given  to  the  first  taker, 
and  tlie  devise  will  be  valid  as  to  whatever  is  not  so  appropriated.  Pruden  v,  Pmden, 
U  Ohio  State,  25 1  ^Ratliff  v.  Warner,  32  id.  334  ;  Flickinger  v,  Saum,  40  id.  691  ; 
and  an  executory  devise  may  be  created  in  personalty.  Ijapham  v,  Martin,  33  id.  99  ; 
.'and  a  not  uncommon  American  ruling  is  that  a  future  estate  may  be  created  in  chji^ls 
!  bv  deed  as  well  as  by  will.     See  Gray  on  Per|)etuities,  p.  67  ^ . 

(ff)"  See  2  Black.  Com.  ch.  xii.  ;  2  Kent.  Com.  lee.  64  ;  1  Swift's  Dig.  b.  2,  ch.  10; 

2  Cruise's  Dig.  497  :  1  Hilliard's  Dig.  ch.  53-55  ;  pp.  429-62.      In  Serceant  v,  Stein- 

iKTger,  2  Oliio,  305,  the  court  say  :   **  It  has  more  than  once  been  decided  on  the 

circuit,  that  estates  in  joint-tenancy  do  not  exist  in  Ohio.     The  reasons  which  gave 

\  rise  to  this  description  of  estate  in  England  never  existed  with  us.    Tha  Jus  aecrescendi 

\  is  not  founded  in  principles  of  natural  justice,  nor  in  any  reasons  of  jwlicy  applicable 

;  to  our  society  or  institutions.      But,  on  the  contrary,  it  is  adverse  to  the  unaerstand- 

'  ing,  habits,  and  feelings  of  the  people.     We  have  no  statute  recognizing  the  existence 

of  any  such  principle  as  the  right  of  survivorship.     But  we  have  various  statutory  pro- 
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the  estates  before  described,  several  persons  may  have  a  common 
interest.     I  speak  not  now  of  corporations  which  may  liappen  to 
own  realty ;  because  the  interest  of  corporations,  whether  in  per- 
sonalty or  realty,  is  of  the  same  nature,  being  measured  by  the 
shares  they  hold;  which  shares  only  give  them  an  interest  in 
the  proceeds  of  the  corporate  property ;  and  not  an  interest  in  the 
specific  property  itself.     But  I  refer  to  natural  persons  having  an 
undivided  interest  in  the  same  parcel  of  realty,  no  matter  how 
acquired ;  and  in  this  lecture  I  am  to  explain  the  light  in  which 
the  law  regards  such  common  interest.    At  common  law,  estates 
were  divided,  with  respect  to  the  number  of  owners,  into  four 
classes ;  namely,  estates,  in  severalty ^  in  joint-tenancy^  in  coparce^i 
nary  and  in  common.     But  an  estate  in  severalty  means  nothing 
more  than  that  the  land  belongs  to  a  single  owner,  and  therefore 
requires  no  comment.    With  respect  to  the  other  three  estates, 
the  distinctions  at  common  law  were  numerous  and  important. 
In  this  State,  however,  the  prevailing  sentiment  in  favor  of  sim-l 
plicity,  has  reduced  these  three  estates  to  one;  namely,  ajL.figtatel 
in  common.    As  this  is  an  important  proposition,  I  will  briefly  I 
state  the  grounds  on  which  it  rests.    In  the  first  place,  our  legis- 
lature has  generally  treated  them  as  one.    In  the  second  place, 
our  court  has  expressly  decided,  that  joint-tenancies  do  not  exist 
in  Ohio.    The  case  was  one  where  land  had  been  devised  to  hus- 
band and  wife,  by  such  words  as  at  common  law  would  have  cre- 
ated a  joint-tenancy  in  any  other  persons;  and  in  husband  and 
wife  would  have  given  each  the  entirety,  with  the  indestructible 
right  of  survivorship;  for  as  neither  could  sever  the  jointure,  the 
whole  would  belong  to  the  survivor.    But  the  court  said,  that  inas-| 
much  as  our  legislature  had  uniformly  treated  a  joint-tenancy  as  a 
tenancy  in  common,  and  inasmuch  as  the  right  of  survivorship,! 
which  cut  off  the  heirs  of  the  deceased  joint-tenant,  is  not  conform-  ; 
able  to  the  spirit  of  our  institutions,  or  the  feelings  of  our  people, 
they  would  not  recognize  a  joint-tenancy.     And  as  the  same  rea- 
sons applied  to  the  peculiar  tenancy  of  husband  and  wife,  it  should . 
be  treated  as  a  tenancy  in  common,  (a)    And  in  another  case^  i 

visions  inconsistent  with  it.  ...  It  is  from  this  evident  that  the  legislature  have 
treated  a  joint-tenancy  as  a  tenancy  in  common.  It  is  well  settled  that  the  joint- 
tenancy  of  husband  and  wife  varies  in  many  principles  from  other  joint-tenancies.  .  .  . 
But  the  right  of  survivorship  was  the  same  as  in  other  cases  of  joint-tenancies  ;  and  in 
the  case  of  husband  and  wife,  is  as  much  at  variance  with  our  laws  and  usages  as  in  the 
common  case."  This  was  the  case  of  a  devise  to  husband  and  wife  and  their  heirs.  In 
"Wilson  V.  Fleming,  13  Ohio,  68,  it  was  held  that  they  could  not  be  joint-tenants  even 
of  an  equitable  estate.  And  in  Miles  v,  Fisher,  10  Ohio,  1,  it  was  lield  that  a  joint- 
tenancy  could  not  be  created  by  using  the  veiy  words,  ''to  hold  as  joint- tenants,  and 
not  as  tenants  in  common." 

(a)  Wilson  r.  Fleming,  13- Ohio,  68.     But  in  most  of  the  States,  the  nile  of  the* 
common  law  still  prevails,  and  a  deed  or  devise  to  a  husband  and  wife  and  their  heirai 
makes  them  joint-tenants  with  a  right  of  survivorship.    Bates  v.  Seely,  46  Penn.  State,/ 
248  ;  Woodford  v.  Higbee,  1  Winston  (N.  C),  No.  1,  237  ;  Babbitt  v.  Scroggin,  1 
Duvall,  272  ;  Ketchum  v.  Wadsworth,  5  Wis.  95  ;  Wright  v.  Sadler,  20  N.  Y.  330 ; 
Thornton  v.  Thornton,  3  Randolph,  183  ;  Elliott  v.  Nichols,  8  Am.   Law  Reg.  (n.  s.) 
398.    In  New  Jersey,  by  the  Act  of  1812,  it  was  declared  that  no  estate  should  be  con- 
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where  the  devise  expressly  specified  that  the  devisees  should  hold 
as  joiut-tenants,  and  not  as  tenants  in  common,  it  was  held  that 
they  were  tenants  in  common.  In  the  third  place,  although  it 
has  never  been  decided  that  coparceners  differ  in  no  respect  from 
tenants  in  common,  yet  this  follows  from  the  reason  above  given, 
that  our  legislature  has  uniformly  treated  them  as  the  same.  Tlie 
single  exception  with  respect  to  waste^  only  strengthens  this  con- 
'  elusion ;  for  at  common  law,  one  joint-tenant  or  tenant  in  common 
might  maintain  an  action  for  waste  against  another,  but  a  copar- 
|cener  could  not.  So  that  our  statute,  by  extending  this  privilege 
to  a  coparcener,  only  operates  to  do  away  the  solo  remaining 
difference  between  tenants  in  common  and  coparceners. 

§  140.  Tenanto  in  Common,  (a)  The  leading  incidents  of  estates 
in  common  are  as  follows :  1.  The  only  uyiity  required  between 
tenants  in  common,  is  the  unity  of  possession.  They  may  differ 
in  regard  to  interest,  title,  and  time.  They  own  undivided  parts, 
and  occupy  promiscuously,  because  neither  knows  his  own  sev- 
eralty. In  legal  language,  they  take  by  distinct  moieties,  and  have 
no  entirety  of  interest ;  and  theref^'c,  there  is  no  right  of  survivor- 
ship, as  there  would  be  in  a  joint-tenancy ;  but  on  the  death  of 
either,  his  undivided  interest  descends  to  his  heirs.  2.  Tenants  in 
common  ma^  have  partition  made  at  any  time,  by  pursuing  the 
course  pointed  out  in  the  statute,  and  thus  become  tenants  in  sev- 
eralty. Or  they  may  make  partition  by  mutual  agreement.  The 
proceedings  in  partition  will  be  described  hereafter.  (6)  3.  Tenants 
in  common  may  maintain  waste  against  each  other,  the  nature  of 
!  which  has  been  already  described.  (<?)  4.  The  possession  of  one 
i  tenant  in  common  is  the  possession  of  the  other.    Therefore  neitheF 

sidered  an  estate  in  joint-tenancy  unless  it  is  expressly  ^t  forth  in  the  deed  creating  it 
that  such  is  the  intention  of  the  parties.  This  act,  it  has  been  held,  applies  also  to 
conveyances  to  tru8tt*es.     Boston,  &c.  Co.  v.  Condit,  4  Green  (N.  J.),  894. 

(a)  See  2  Black.  Com.  191  ;  4  Kent,  Com.  367 ;  2  Cruise's  Dig.  540  ;  1  Hilliard's 
'Dig.  chap.  54,  page  438.  A  tenant  in  dower,  being  also  tenant  in  common  of  the  re- 
imainder,  may  have  [uirtition.  Morgan  v.  Staley,  11  Ohio,  389.  Where  land  is  ])urchased 
r  with  partnei-ship  funds,  the  partners  are  tenants  in  common.  Greene  v.  Graham, 
5  Ohio,  264.  A  levy  and  sale  of  the  interest  of  a  tenant  in  common,  setting  off  hit 
share  by  metes  and  bounds,  instead  of  taking  his  undivide<l  share  in  the  whole  tract, 
is  only  good  for  his  share  in  the  portion  so  set  off.  Treon  v.  Emerick,  6  Ohio,  391. 
One  tenant  in  common  cannot  make  partition  by  conveying  a  portion  of  the  common 
property  by  mctos  and  bounds.  His  deed  will  only  convey  his  undivided  share  in  the 
jK)rtion  conveyed.     Dennison  v,  Foster,  9  Ohio,  126.    But  see  White  v,  Sayre,  2  Ohio, 

(110.  Where  husband  and  wife  conveyed  in  trust  to  reconvey  to  them  "jointly,  tlieir 
heirs  and  assigns,  and  to  the  survivor  of  them,"  &c.,  which  was  done,  the  husband  took 
the  entire  fee  on  the  death  of  the  wife,  Lewis  v,  Baldwin,  11  Ohio,  852.  Where  land 
is  devised  to  a  brother  and  his  wife,  they  take  as  tenants  in  common,  and  if  the  wife 
die  without  issue,  her  brothers  will  inherit  her  share,  though  not  of  the  blood  of  the 
ancestor.  Penn  v.  Cox,  16  Ohio,  30.  Where  the  owner  and  occupier  of  a  farm  are, 
.  according  to  a  contract  between  them,  to  share  the  crops,  they  are  tenants  in  common 
of  the  crops  until  a  division.  Walker  v.  Fitts,  24  Pick.  191  ;  Caswell  v.  Districh,  16 
Wend.  379  ;  Putnam  v.  Wise,  1  Hill.  234  ;  Case  v.  Hart,  11  Ohio,  864 ;  Frost  v.  Kel- 
logg, 23  Vt.  308  ;  Smyth  v.  Tankersley,  20  Ala.  212  ;  Carr  v.  Dodge,  40  N.  H.  408 ; 
Knox  r.  Marshall,  19  Cal.  617. 

(6)  It  is  held  in  New  York  that  partition  may  be  made  by  parol,  if  followed  by  actual 
enjoyment  in  accordance  with  the  agreement     Wooil  r.  Fleet,  36  N.  Y.  499. 
(c)  R.  S.  §  5774.    But  see  Darden  v.  Cooper,  7  Jones,  Law,  210. 
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becomes  a  trespasser  by  entering  upon  any  part  of  the  common . 
premises ;  but  if  one  actually  ousts  the  other,  and  claims  the  whole  | 
to  himself,  ejectment  may  be  brought  against  him.     Nor  does  an ' 
actual   ouster  imply  force.     Whenever  one  tenant  in  common,  j 
either  by  words  or  actions,  denies  the  common  tenancy,  and  claims  ' 
to  hold  the  whole,  as  exclusive  owner,  this  will  be  equivalent  to  an  I 
actual  ouster,  (a)     But  the  mere  taking  of  all  the  rents  by  one,  j 
will  not  amount  to  such  ouster.     The  other  can  only  compel  him  J     ^ 
to  account  in  equity.  (6)     6.  Estates  in  common  are  liable  to ;  6 
curtesy  and  dower,  and  are  alienable,  descendible,  and  devisable,  | 
like  any  other  estates.    These  various  matters  will  be  explained  \ 
hereafter.    6.  Tenants  in  common  may  be  compelled  to  contribute  '  ^ 
for  necessary  repairs^hut  not  for  new  improvements;  the  law  pre- 
suming  IHaxthe  former  must  be  beneficial  to  all  concerned.  (^)  . 
7.  Tenants  in  common  may  convey  their  undivided  shares  in  the 
same  manner  as  property  held  in  severalty ;  but  it  is  generally 
held  that  one  tenant  in  common  cannot  convev  a  distinct  portion 
of  the  common  estate  by  metes  and  bounds.     Our  court,  (a)  how- 
ever, has  decided  differently.    The  facts  were,  that  partition  was 
made  among  eight  heirs,  and  the  portions  set  off  to  each.    The 
plaintiff  purchased  three  of  these  shares,  and  took  separate  deeds 
from  each  of  the  owners.    After  this,  the  partition  was  set  aside 
for  error.     The  plaintiff  then  brought  ejectment.     The  court  held 
that  he  could  recover  one  undivided  eiglith  part  of  the  land  con- 
veyed by  each  of  the  deeds.     The  correctness  of  this  decision  is 
very  questionable;  and  in  the  dissenting  opinion  of  Judge  Burnet, 
the  objections  to  it  are  placed  in  a  very  strong  light.     The  de- 
cision, in  fact,  amounts  to  this,  that  one  tenant  in  common  may 

(a)  Defending  an  ejectment  suit  brought  by  his  cotenant,  and  setting  up  the  statute 
of  limitations  is  an  ouster.     Noble  v.  McFarland,  51  111.  226. 

(b)  A  tenant  in  common,  it  has  been  held,  who  has  received  in  money  more  than 
his  share  of  the  profits  of  the  estate,  is  liable  to  his  cotenant,  in  an  action  at  law  for  • 
the  surplus.      But  mere  occupancy  and  taking  the  proHts,  without  receiving  money  I 
for  the  same,  will  not  give  such  right  of  action.     Snci>ard  v.  Richards,  2  Grayj  424  ; ' 
Peck  V.  Carpenter,  7  id.  283,     And  mere  occujwition  of  the  entire  premises,  without  \ 
attorning  to  his  cotenant  or  excluding  him  from  his  rights,  does  not  render  him  liable  \ 
for  use  and  occupation,  to  his  cotenant.     Badger  v.  Holmes,  6  Gray,  118.     See  Huff/ 
V.  McDonald,  22  Geo.  131  ;  Davis  v.  Lottich,  46  N.  Y.  393  ;  Crow  r.  Mack,  52  111. 
882  ;  Israel  v.  Israel,  30  Md.  120  ;  Crane  r.  Waggoner,  27  Ind.  52  ;  Ballon  v.  Hale, 
47  N.  H.  347  ;  Webster  v.  Calef,  47  N.  H.  289.     There  must  be  either  an  actual  con- 
version or  destruction  of  the  property.     Strong  v.  Colter,  13  Minn.  82.     But  the 
destruction  need  not  be  totaL     An  action  of  tort  for  misuse  of  the  property,  as  for 
wasting  water  in  an  aqueduct,  may  be  maintained.     McLellan  r.  Jenness,  43  Yt.  183. 
By  our  statute  R.  S.  §  5774,  one  tenant  in  common  may  recover  his  share  of  the  rents 
and  profits  from  another  ;  and  the  same  right  may  arise  from  contract,  as  where  all  agree 
to  rent  to  one  of  their  number.     Cahoon  v.  Kinen,  42  Ohio  Stato,  190. 

(c)  The  repairs  must  be  absolutely  necessary  to  the  enjoyment  of  the  property. 
Dech's  Appeal,  57  Penn.  State,  467.     In  Alassachusetts  it  seems  to  be  held  that  he| 
cannot  claim  for  repairs  made  without  the  consent  of  his  cotenant.     Calvert  v.  Aldrich, 
99  Mass.  74. 

(rf)  See  White  v.  Sayre,  2  Ohio  Rep.  110.  Such  a  deed,  though  void  as  to  the 
cotenants,  is  good  as  against  the  grantor  by  estoppel.  MoKey  r.  Welcli,  22  Texas, 
390  ;  Holcomb  v.  Coryell,  3  Stockton,  548.  A  levy  upon  the  undivided  interest  of  a 
tenant  in  common  in  a  part  only  of  the  lan<l  held  in  common  is  void  as  against  his 
cotenants.     Whitton  t;.  Whitton,*38  N.  H.  127. 
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^.  of  himself  make  a  partition  which  shall  bind  the  rest  8.  Where 
partners  hold  real  estate,  they  are  treated  in  all  respects  as  ten- 
.  ants  in  common.  9.  Tenants  in  common  must  join  in  an  action 
of  trespass  (a)  and  in  debt  for  rent ;  but  in  e]ectj»ent  they  have 
!  an  option,  either  to  join  or  sever.  It  has  been  said  that  they 
cannot  declare  on  a  joirU  demiaej  because  tenants  in  common  can- 
not in  fact  make  a  join  demise ;  but  such  is  not  the  law  here. 
By  our  statute,  they  may  either  declare  on  a  joint  demise  or  on 
several  demises.  These  matters  will  be  better  understood  here- 
after, when  we  come  to  consider  the  technicalities  of  practice. 

§  141.  Joint  Interest  in  Personalty.  (2>)     In   general,  the  joint 
owners  of  personalty  are  partners,  whose  relation  to  each  other 
has  already  been  described.     Their  interest  is  rather  that  of  joint- 
tenants,  than  of  tenants  in  common  ;  because  there  is  a  qualified 
right  of  survivorship.     And  this  is  true  generally  of  all  joint  in- 
l  terests  in  personalty,  though  the  owners  be  not  strictly  partners. 
Either  of  the  Jbmt  owners  may  control  the  possession,  and  even 
transfer  the  title,  during  the  lives  of  all ;  and  when  either  of  them 
ijdies,  this  power  remains  in  the  survivors.    The  representatives 
/of  the  deceased  can  only  call  the  survivors  to  account  for  their 
1  doings,  and  for  a  proper  share  of  the  ultimate  proceeds  of  their 
:  management.     Nor  can  any  one  of  the  joint  owners  convey  his 
•  undivided  share  of  any  specific  article  to  a  third  person.    To  avoid 
the  effect  of  any  of  these  rules  of  law,  recourse  must  be  had  to 
!  chancery.     But  the  maritime  law  makes  an  exception  with  re- 
spect to  ownership  of  vessels,  which  extends  also  to  steamboats 
'and  other  kinds  of  water  craft  used  on  our  interior  waters.    Joint 
,  owners  of  YCg^els  are  called  part  owners^  (c)  to  distinguish  them 
ifrom  partners.     They  arc  strictly  tenants  in  common;  for  each 
I  part  owner  may  dispose  of  his  undivided  share  during  life,  and  at 
i  death  it  goes  to  his  representatives.     Nor  can  one  of  the  part 
■  owners  control  or  dispose  of  the  vessel  without  authority  from  the 
rest.     A  court  of  admiralty  will  even  restrain  a  majority  from 
employing  a  vessel  against  the  will  of  the  minority,  without  giving 
them  security. 

I  have  heretofore  mentioned  tlie  consolidation  of  all  tenancies 
of  realty,  into  that  of  a  tenancy  in  common,  as  one  of  the  in- 
stances in  which  our  land  law  has  been  simplified.  The  brevity  of 
this  lecture  proves  this  proposition.  It  would  have  required  four 
times  the  space  to  discuss  this  title  of  the  English  law,  even  in  the 
same  general  manner.  Here,  then,  we  have  a  decided  gain  on  the 
score  of  simplicity,  and  without  any  countervailing  disadvantage. 

(fl)  This  rule  is  not  changed  by  the  code.     Depuy  v.  Strong,  37  N.  Y.  372. 
lb)  2  Kent,  Com.  350. 
,        (r)  Al)hott,  on  Sliipping,  68-84  ;  3  Kent,  Com.  151.     Korean  he  insure  the  interest 
'  of  all  without  their  authority.     Knight  r.  Eureka  F.  &  M.  Ins.  Co.rT6  Oliio  State, 
644. 
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ESTATES  UPON  CONDITION. 

§  142.  Conditions  in  general,  (a)  Hitherto,  I  have  considered 
estates  only  in  their  simple  and  absolute  character,  unaffected  by 
any  conditions  or  qualifications  ;  but  in  the  creation  of  estates,  it 
often  happens  that  certain  conditions  are  annexed,  according  to 
which  they  either  become  vested,  enlarged,  or  defeated ;  and  these 
conditions  may  be  as  various  as  the  dispositions  of  men.  They 
are  not,  however,  of  frequent  occurrence  here,  our  conveyances 
being  generally  of  the  most  simple  character.  With  the  exception  \ 
of  leases  and  mortgages,  which  form  classes  by  themselves,  we 
rarely  meet  with  conditions  in  a  deed ;  whereas  in  the  English 
law  they  are  very  frequent.  Indeed,  under  the  feudal  system,  as 
we  have  seen,  all  estates  were  held  upon  conditions,  on  failure  of 
which,  they  might  be  resumed  by  the  lord  of  whom  they  were 
held.  I  shall  give  a  very  general  description  of  the  conditions 
which  may  be  met  with  here,  and  of  the  rules  which  govern  them. 
Conditions  may  be  annexed  to  estates  in  fee,  foi*  life,  and  for 
years.  Thus,  if  I  grant  an  estate  to  you  and  your  heirs,  so  long 
as  you  continue  to  reside  in  this  State,  this  would  be  a  conditional 
fee.  It  is  a  fee,  because  it  may  continue  for  ever  ;  but  since  its 
continuance  depends  upon  your  residing  in  this  State,  it  is  called  i 
a  qualified^  base^  or  determinable  fee.  Again,  if  I  grant  an  estate  , 
to  you  as  long  as  you  continue  in  a  certain  occupation,  this  is  in  I 
like  manner  a  conditional  estate  for  life.  Lastly,  if  I  lease  you 
an  estate  for  a  term  of  years,  on  condition  that  you  occupy  it  in  a 
certain  way,  this  is  a  conditional  estate  for  years.  Conditions  are 
either  express  or  implied.  Express  conditions  are  those  which 
are  inserted  in  the  deed,  and  are  called  conditions  in  deed.  Im- 
plied conditions  are  those  which  are  created  by  the  common  or 
statute  law,  without  express  words  in  the  deed.  But  as  none 
of  the  examples  of  implied  conditions  which  are  given  in  the 
books,  will  apply  to  the  law  of  this  State,  we  should  probably  be 
safe  in  saying  that  none  but  express  conditions  would  be  here 
recognized.  (6)     Again,  conditions  are  either  precedent  or  subse- 

{a)  2  Black.  Com.  ch.  10 ;  4  Kent,  Com.  lee.  57 ;  1  Hilliard's  Dig.  ch.  27,  28, 
pp.  247-255.  <{  There  has  been  said  to  be  a  peculiarity  in  the  American  law  as  to  condi- 
tions,  viz.  that  the  rule  against  perpetuities  aoes  not  apply  to  them.  For  example,  a  con- 
yeyance  on  condition  that  liquor  shaU  not  be  sold  on  the  premiHcs,  or  that  the  grantee 
shall  keep  a  mill  thereon,  or  shall  not  build  on  part,  is  said  to  l)e  good  between  the  life 
in  being  and  the  immediate  issue  thereof,  or  whatever  be  the  limit  of  remoteness  allowed 
in  each  State.  Gray,  in  Restraints  on  Alienation,  p.  23,  note,  gives  a  full  list  of  cases 
and  dicta  on  this  proposition,  while  he  deplores  its  effect.  |> 

(6)  A  condition  is  not  created  by  a  clause  in  a  deed  in  fee,  stating  that  "it  is 
expressly  understood  between  the  parties  that  the  said  tract  or  parcel  of  land  is  not 
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\  quent  (a)  Conditions  precedent  are  those  that  must  be  perfonned 
■  before  the  estate  can  commence.  Thus,  if  I  grant  you  an  estate 
upon  your  marrying  a~partlcular  person,  this  is  a  condition  prece- 
dent ;  you  must  marry  before  taking  the  estate.  Conditions  subse- 
quent are  those  upon  the  failure  of  which,  an  estate  already  vested 
iis  defeated.  Thus,  if  I  grant  you  an  estate  so  long  as  you  reside 
upon  it,  this  is  a  condition  subsequent.  Besides^ these,  there  are 
'  conditions  which  operate  to  enlarge  a  vested  estate.  Thus  I  may 
I  grant  you  an  estate  for  life,  with  the  condition  that,  if  you  have 
:  children,  it  shall  be  an  estate  in  fee.  This  condition,  although 
subsequent  to  the  commencement  of  your  estate,  is  precedent  to 
its  enlargement,  and  therefore  strictly  belongs  to  neither  of  the 
above  classes.  The  most  important  rules  relating  to  conditions 
are  the  following:  — 

1.  Conditions  must  be  annexed  at  the  time  of  creating  the 
estate,  and  not  afterwards  ;  because,  when  an  estate  is  once  cre- 
ated, the  grantor's  power  is  at  an  end.  Accordingly,  if  the  con- 
ditions arc  contained  in  a  separate  deed,  both  must  be  executed  at 
the  same  time. 

2.  Conditions  must  operate  upon  the  whole  estate.  If  I  should 
grant  you  an  estate  in  fee,  with  a  provision  that  upon  the  happen- 
ing of  a  certain  event  your  estate  should  cease  for  a  certain 
number  of  years,  this  would  not  be  good,  it  is  said,  because  it 
would  destroy  the  unity  of  the  estate.    But  a  condition  may  oper- 

!  ate  upon  part  of  the  land  and  not  upon  the  rest.  Thus  one-half 
j  might  be  made  to  revert,  upon  a  certain  event.  There  may  be 
/good  re9.son  for  this  distinction  under  the  technical  rules  of 

to  be  put"  to  any  other  than  a  specified  use.  Thornton's  lessee  r.  TramroeU,  89 
Ga.  202.  Nor  by  words  in  the  habendum  clause  requiring  the  grantees  to  hold  for 
a  particular  purpose,  there  being  no  clause  of  re-entry  or  forfeiture.  Packard  v, 
Limes,  16  Gray,  327.  But  a  covenant  against  a  certain  use  will  be  enforced  by 
|ijunc^pn.     Stines  v,  Dorman,  25  Ohio  State,  580. 

t^y  The  intention  of  the  parties,  as  it  appears  in  the  deed,  determines  whether  the 
condition  is  precedent  or  subsequent.     Parmelee  v.  Oswego  and  Syracuse  R.  R.  Co., 

6  N.  Y.  74  ;  s.  c.  7  Barb.  699  ;  Underbill  v.  Saratoga  and  Washington  R.  R.  Co., 
20  Barb.  455  ;  Robbins  v.  Gleason,  47  Maine,  259.  A  condition  precedent,  which  is 
possible  and  lawful,  must  be  stiictly  performed  to  give  the  right  of  action  which 
^depends  on  it.  Bait.  &  0.  R.  R.  Co.  v,  Polly,  14  Grattan,  447.  Conditions  sub- 
sequent are  strictly  construed  against  the  grantor.  Thus,  if  a  grant  be  made  upon 
condition  that  the  ^rromfee  shall  forever  keep  up  a  fence  on  the  line  lietwecn  the  land  of 
the  grantor  and  tlielaTnTconveyed,  the  grant  will  not  be  foifeited  by  neglect  to  keep 
up  the  fence  by  the  heirs  of  the  grantee  after  his  death.  Emerson  v.  Simpson,  48 
N.  H.  475  ;  Labaree  v.  Carleton,  63  Maine,  211  ;  Voris  v,  Renshaw,  49  lU,  425.  And 
their  non -performance  will  not  reinvest  the  title  in  the  grantor.  Black  v.  Hoyt,  83 
Ohio  State,  203,  212.  The  heirs  will  not  be  bound,  unless  expressly  named.  Page 
V.  Palmer,  48  N.  H.  885.  If  it  be  doubtful  whether  a  clause  in  a  deed  is  a  con- 
dition or  a  covenant,  the  latter  construction  must  be  adopted.  Hoyt  v,  Kimball, 
49  N.  H.  322.  Of.  State  ex  rel.  v.  Board  of  Public  Works,  42  Ohio  State,  607,  615, 
and  Hornback  »♦.  C.  &  Z.  R.  R.,  20  id.  81.  Where  a  condition  required  a  certain  in- 
stitution should  be  permanently  located  on  the  land  inithin  a  year,  it  is  satistied  bv 
the  location  of  the  mstitution  there  bond  fide^  and  the  erection  of  buildings,  thongh 
they  are  subsequently  burned  down,  and  rebuilt  on  another  spot.     Mead  v.  Ballard, 

7  Wall.  290.  Where  land  is  deeded  to  a  school  board  for  school  purposes  only,  a  mere 
sale  of  the  land  is  not  a  breach  of  the  condition.  Taylor  r.  Binford,  87  Ohio  State, 
262. 
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the  common  law,  but  I  can  perceive  none  in  the  nature  of  the 
subject,  (a) 

3.  Conditions  can  only  be  reserved  to  the  grantor  and  his  heirs*  j 
Except  by  statutory  provisuin,  which  we  have  not,  they  cannot  be  1 
reserved  to  strangers.  (5)    The  reaso|i  assigned  is,  that  estates  i 
upon  condition,  do  not,  ipso  factOy  cease  upon  the  happening  of 
the  condition,  but  only  when  there  has  been  an  entry  for  condition 
broken,  or  some  act  eguivalent  thereto,  as  the  commencement  of 
an  action.    In  order  to  discourage  champerty  and  maintenance^  (c) 
or  the  fomenting  of  litigation,  it  was  a  maxim  of  the  English  law, 
as  we  have  seen,  that  no  right  of  action  could  be  assigned  by  one 
person  to  another.     Consequently,  the  right  of  entry  for  condition 
broken  could  not  be  reserved  to  a  stranger.     But  here  the  reason 
of  this  rule  does  not  exist,  because  we  have  no  law  against  cEam- 
perty  or  maintenance.     The  doctrine,  however,  that  there  must  be 
an  entry y  to  defeat  an  estate  upon  condition,  has  been  recognized 
by  our  court,  (d)  and  it  was  held  that  the  bringing  an  ejectment 
was  equivalent  thereto.     In  this  respect,  an  estate  upon  condition  } 
differs  from  a  conditional  limitation.     For  example,  if  I  simply 
grant  you  an  estate  upon  condition  of  your  remaining  in  Ohio,  and 
you  break  the  condition  by  removing,  either  I  or  my  h.eirs  must 
enter  and  assert  our  claim,  in  order  to  defeat  your  estate ;  and 
until  we  do  so,  the  estate  continues  in  you.     But  if  I  make  a  con- 
ditional limitation,  by  granting  an  estate  to  you  so  long  aa  you 
remain  in  Ohio,  and  then  to  another  person,  the  very  act  of  re- 
moving defeats  your  estate ;  and  it  vests  instantly  in  the  next" 
person,  without  any  act  done  by  him  (e). 

4.  Conditions  which  are  impossible  at  the  time  of  making  them,  | 
or  which  afterwards  become  impossible  by  the  act  of  God,  or  by  / 
the  act  of  the  grantor  himself,  are  void ;  and  an  estate  already  j 
vested  thus  becomes  absolute.     The  reason  is,  that  the  moment, 
that  a  condition  becomes  impossible,  it  ceases  to  be  a  condition  in 
the  sense  intended  by  the  grant ;  and  when  this  is  not  the  fault  of 
the  grantee,  he  is  not  to  be  prejudiced  thereby.     Accordingly,  tho^- 
estate  being  vested,   he  holds  it  discharged   of  the  condition. 
Thus,  if  I  should  grant  you  an  estate,  upon  condition  that  within 

(a)  And  a  condition  cannot  be   severed.    A  pant  of  a  part  of  the  reversion  will  \ 
defeat  the  whole  condition.     Tinkham  v,  Erie  R.  R.  Co.,  53  Barb.  893. 

{h)  Underbill  v,  Saratoga  and  Washington  R.  R.  Co.,  20  Barb.  456.  Forfeiture, 
by  breach  of  condition,  can  only  be  taken  advantage  of  by  the  grantor  or  hiR  heirs. 
Dewey  v.  Williams,  40  N.  H.  222  ;  Hooper  v.  Cunirnings,  45  Maine,  369.  A  right  of 
entry  on  condition  broken  passes  only  to  heirs,  and  is  not  devisable  or  assignable. 
Southard  v.  Cent.  R.  K.  Co.,  2  Dutcher,  13 ;  Norris  v.  Milner,  20  Ga.  663. 

(c)  See  4  Black.  Com.  134  ;  Key  v,  Vattier,  1  Ohio  Rep.  132,  141. 

(d)  Sperry  v.  Pond,  5  Ohio  Rep.  387  ;  Osgood  v,  Abbott,  68  Maine,  73  ;  Guild  v, 
Richards,  16  Gray,  309. 

(e)  An  executory  devise  is  the  substitution  of  another  estate  on  the  happening  | 
of  an  event' cutting  off  the  prior  estate.    The  term  has  been  used  also  to  denote  a' 
proviso  determining  an  estate,  without  itself  substituting  another ;  the  best  treatises 
apply  the  term  to  the  former  case  only.    See  Gray  on  Restraints  on  Alienatitm,  p.  12, 
note.    A  condition  ends  the  estate  without  limitation  over,  — -  that  is,  only  the  heir  can 
enforce  it. 
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five  years  you  should  marry  a  certain  woman,  and  she  should  be 
dead  at  the  time,  or  should  die  within  the  five  years,  or  I  should 
marry  her ;  in  either  case  you  would  hold  the  estate  discharged  of 
the  condition. 

5.  Conditions,  the  performance  of  which  is  unlawful,  are  void. 
Thus,  if  I  grant  you  an  estate,  the  continuance  of  which  depends 
upon  your  doing  something  whicli  is  illegal  or  immoral ;  or  omit- 
ting something  wliich  is  your  duty,  the  condition  is  void,  and  the' 
estate  which  is  vested  becomes  absolute,  (a) 

6.  Conditions  which  are  repugnant  to  the  nature  of  tlie  estate, 
..are  void.  Thus,  if  I  grant  you  an  estate  in  fee,  upon  condition 
(that  you  shall  not  part  with  it,  or  shall  not  receive  the  profits  of 
;it,  these  conditions  would  be  void  for  repugnancy,  since  the  rights 
I  of  alienation,  and  of  taking  the  profits,  are  the  essential  incidents 
'of  an  estate  in  fee.  But  the  grantor  may  prohibit  alienation  to  a 
'  particular  person ;  (5)  for  this  is  not  within  the  reason  of  the 

rule.  So  if  the  estate  be  for  life  or  years,  a  condition  against 
alienation  will  be  good,  for  here  is  no  repugnancy  to  the  nature  of 
the  estate.  And  in  this  case,  a  sale  on  execution  will  not  be  con- 
sidered as  an  alienation  so  as  to  defeat  the  estate,  {c) 

7.  Conditions  in  absolute  prevention  of  marriage  are  void  on 
/grounds  of  public  policy,  except  in  the  case  of  widows  taking 
;  lands  from  their  deceased  husbands,  (c?)     But  the  grantor  may 

(a)  A  condition  in  a  wiU  forfeiting  the  devise  of  any  one  who  goes  to  law  to 
break  the  wiU  is  valid  liere,  both  as  to  realty  and  personalty,  though  such  is  not  the 
English  law.     Bradford  v.  Bradford,  19  Ohio  State,  546,  548. 


(6)  T^ngdon  v.  Ingram,  28  Ind.  360. 

\       (c)  But  the  condition  may  interfere  

I  the  estate.     Thus,  a  condition  against  pattition  has  been  held  valid.     Hunt  v^  Wright, 


(c)  But  the  condition  may  interfere  with  or  control  the  xaQdfi.of  enjoyment  of 


/  47  N.  H.  896.     So,  also,  one  against  the  sale  of  intoxicating  liquors  on  the  premises 
sold.     Plum  V.  Tubbs,  41  N.  Y.  442.     And  a  condition  in  a  grant  of  a  fee-Himi>le,  that 
I  a  perpetual  rent  shall  be  paid,  is  valid.     Van  Kensselaer  v.  Barringer,  89  N.  Y.  9. 
-{two  rules  may  be  framed  as  being    cenerally  accepted  :    1.  A  forfeiture  or 
limitation  over  on  alienation  of  a  fQc-sim^de  is  void,  unless  alienation  merely  to 
specific  persons  is  forbidden,  or  unless  the  condition  talTes  effect  to  prevent    the 
.  estate  vesting,  —  i,  e.  is  a  condition  precedent  to  its  vesting.    But  as  to  ajlother 
j,  estates,  whether  in  tail,  for  life,  or  for   years,  such  a    limitation  is  valid.      2.  A 
y   '  clause  prohibiting  alienation,  but  without  forfeiture  or  limitation  over  —  i.  «.  leaving 
jthe  estale'^In  the  owner's  hands  without   power   to   alienate  —  is  wholly  void  as 
:to  every  estate,  whether  legal  or  in  trust,  excepting  only  married  women's  sejparate 
'■pro[>erty  trusts.     Sec  Gray  un  Restraints  on  Alienation,  for  a  full  statement  of^  rules 
and  all  the  cases.     In  Onio  it  has  been  specifically  ruled  that  a  condition  in  a  devise 
,  in  fee  restraining  alienation  is  void.     Anderson  v.  Gary,  86  Ohio  State,  606.     So  is  a 
'  condition  that  land  be  exempt  from  the  devisee's  creditors.     Hobbs  v»  Smith,  15  id. 
419.     So  is  a  condition  forbidding  alienation,  except  to  a  certain  person,  even  for  a  few 
;  years.     Anderson  r.  Cary,  86  Ohio  State,  506.     An  exception  to  the  second  rule  above 
given  occurs  in  Pennsylvania,  and  lately  in  Massachusetta.     Broadway  Bank  v.  Adams, 
133  Mass.  170.     And  see  also  Miller,  J.,  in  Nichols  v,  Eaton,  91  U.  8.  716,  permitting 
a  testator  to  devis*;  a  life  interest  or  lessiT  interest  in  trust  for  the  support  of  the  bene- 
ficiary, but  free  from  claims  of  his  creditors.     Some  States  by  statute  also  allow  a  cer- 
.' tain  amount  of  income  to  be  llius  limited.     The  name  of  "spendthrift  trusts"  has 
attached  to  these.     See  Grav  on  Restraints  on  Alienation,  passim.  } 

(d)  Lingart  v.  Riplev,  19  Ohio  State,  24  ;  Commonwealth  v.  Stouffcr,  10  Barr,  850 ; 
McCullongh's  Appeal,  12  IVnn.  State,  197.  But  see  Parsons  v,  Winslow,  6  Mass.  169  ; 
Otis  V.  Prince,  10  Gray,  581.  But  in  Pennsylvania,  by  the  use  of  proper  words,  the 
enjoyment  of  a  bequest  can  be  limited  to  the  jpcriod  during  which  the  legatee  sliall 
remain  unmarried,  although  the  general  rule  is  recognized.     Where  a  bequest  was 
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provide  that  the  grantee  shall  not  marry  without  his  consent ;  be-  j 
cause  this  does  not  absolutely  prevent  marriage. 

8.  Conditions  may  be  performed  by  any  person  having  an  inter-  ^ 
est  in  the  subject-matter.  And  if  a  particular  time  be  appointed,; 
the  performance  must  be  at  or  before  the  time.  The  law  is  strict  i 
on  tins  subject,  though  equity  will  relieve  against  mere  failure  in  | 
point  of  time. 

9.  Equity  will  relieve  against  all  forfeitures  for  breach  of  con- . 
ditions,  where  a  compensation  can  be  made  in  damages ;  and  this 
renders  the  legal  doctrines  respecting  conditions  of  little  practical , 
consequence,  (a) 

10.  When  the  condition  has  been  broken,  the  grantor  may,  byj 
his  own  act,  debar  himself  from  taking  advantage  of  it.  (J)    Thus, 
where  a  lease  contains  a  clause  of  re-entry,  for  non-payment  of; 
rent  at  a  certain  time,  and  the  lessor  accepts  rent  afterwards,  he 
cannot  enter  for  condition  broken. 

§  143.  Bstates  Tail,  (c)  My  limits  will  not  allow  a  further  con- 
sideration of  the  general  subject  of  estates  upon  condition.  But 
there  are  certain  particular  estates  upon  condition,  known  by  spe- 
cific names,  which,  though  not  in  existence  here,  require  a  brief 
notice,  on  account  of  the  frequent  reference  made  to  them  by  way 
of  illustration  and  analogy.  These  are  estates  tailj  estates  by  stat-  \ 
ute  merchant^  hy  statute  staple^  and  by  elegit.  And  first,  estates  * 
tail.  An  estate  tail  is  an  estate  given  to  a  man  and  some  particu- 
lar description  of  his  heirs,  to  the  exclusion  of  all  other  heirs.  It 
was  originally  treated  as  a  fee-simple,  upon  condition  that  the 
grantee  had  the  required  heirs ;  and  accordingly,  as  soon  as  the 
condition  was  performed,  by  the  birth  of  the  specified  heirs,  the  es- 
tate became  absolute.  But  as  this  construction  tended  to  defeat 
the  design  of  creating  the  estate,  —  which  was  to  tic  up  the  prop- 
erty from  alienation,  and  create  a  perpetuity  in  particular  fami- 
lies, —  the  aristocracy  of  England  had  influence  enough  to  procure 
the  enactment  of  the  famous  statute,  de  donis  conditionalibuSj  the 
efifect  of  which  was  to  fetter  an  estate  tail,  with  the  ancient  re- 
straints upon  alienation.  The  estate  was  to  go  to  the  stipulated , 
heirs  at  all  events,  if  there  were  such ;  and  if  not,  to  revert  to 
the  donor.  Witli  the  long  struggles  in  England,  to  avoid  the  effect . 
of  tliis  statute,  I  shall  not  occupy  your  time.  Happily,  estates 
tail  have  been  rare  in  this  country.     They  were  introduced  here 

made  to  A.,  "  during  the  term  she  shaU  remain  the  wife  or  widow  of  my  son,"  it  was 
held  that  A.  could  only  enjoy  it  while  she  complied  with  the  conditions.  Holtz  Estate, 
88  Penn.  State,  422.  But  an  absolute  prohibition  of  marriage,  until  the  devisee  shall  be 
twenty- one  ycarc  i.ld,  is  reasonable,  and  marriage  before  reaching  that  age  will  defeat 
the  estate.     Shackleford  v.  Hall,  19  111.  212. 

(rt)  A  court  of  equity  will  not  allow  its  powers  to  be  used  in  any  way  to  assist  j 
to  divest  an  estate  for  a  breach   of  a  condition   subsequent.      Smitn  v,  Jewett,  40  I 
N.  H.  630  ;  Livingston  r.  Tomkins,  4  Johns.  Ch.  431  ;  Warner  v.  Bennett,  31  Conn. 
468. 

(b)  Ludlow  V.  N.  Y.  &  Harlem  K.  R  Co.,  12  Barb.  440. 

(c)  See  2  Black.  Com.  110 ;  4  Kent,  Com.  12-16.    See  act  of  April  i,  1869,  pro- 
viding for  the  sale  or  lease  of  estates  tail  in  certain  cases. 
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before  the  revolution,  but  were  so  manifestly  opposed  to  the  spirit 

oi  our  republican  institutions,  which  favor  a  free  distribution  of 

])ropcrty,  that  most,  if  not  all  of  the  States,  have  altogether  pro- 

j  hibited  them.     This  is  partially  the  case  in  Ohio.     By  the  act  of 

1811,  (a)  no  estate  can  be  in  any  way  limited  to  any  persons,  hut 

such  as  are  in  being  at  the  time,  and  their  immediate  issue  or  dc- 

/sccndants  ;  and  all  estates  attempted  to  be  entailed,  become  abso- 

i  lute  fees  in  the  issue  of  the  first  grantee  in  tail.    Thus  by  a  statute 

of  ten  lines,  while  the  dead  are  prevented  from  domineering  over 

their  posterity,  by  means  of  restraints  upon  their  property,  the 

students  of  law  are  relieved  from  investigating  this  extensive  and 

intricate  branch  of  English  jurisprudence. 

§  144.  Estates  by  Statute  Merchant,  Staple,  and  Bleglt.  (()     The 
object  of  these  three  estates  was  the  same  ;  namely,  to  makeland 
^available  to  pay  debts.    Under  the  feudal  system,  real  esfate"could 
jnot  be  made  available  to  a  creditor,  because  there  was  no  process 
by  which  it  could  be  reached.     The  first  act  making  land  charge- 
able with  debts,  was  the  statute  de  mercatoribua^  or  statute  mer- 
\  chanty  passed  in  1284 ;  and  the  second  was  the  statute  staple^ 
]  passed  in  1354.     Both  these  were  designed  for  the  benefit  of  com- 
merce, and  originally  confined  to  traders.    They  enabled  creditors 
of  this  description  to  secure  debts  acknowledged  to  be  due,  by 
taking  possession  of  the  debtor's  land,  and   appropriating  the 
profits  until  their  debts  were  satisfied ;  and  while  so  in  possession, 
they  were  called  tenants  by  statute  merchant^  or  statute  staple^  as 
.  the  case  might  be.     It  follows  that  they  held  possession  upon  con- 
)  dition  subsequent.     We  have  had  nothing  similar  to  these  pro- 
I  visions  in  this  country.    The  estate  by  elegit  was  created  the  same 
i  year  as  that  by  statute  merchant,  for  the  common  benefit  of  all 
I  judgment  creditors,  whether  merchants  or  not.     The  judgment 
creditor,  who  until  then  had  recourse  only  upon  the  body,  goods, 
and  annual  profits  of  the  lands  of  his  debtor,  was  allowed  his 
election^  in  case  there  was  not  sufficient  personalty,  to  take  pos- 
session of  one-half  of  his  lands,  until  the  debt  was  paid  out  of 
I  the  rents  and  profits ;  and  while  so  in  possession,  he  was  called 
*  tenant  by  elegit :  this  estate,  therefore,  like  the  other  two,  was  an 
estate  upon  condition  subsequent.     We  once  had  something  like 
it,  as  will  be  seen  by  referring  to  our  early  laws  on  the  subject  of 
judgment  and  execution ;  but  the  modern  policy  has  been  to  sell 

(n)  Under  this  stobite,  the  first  tenant  takes  a  fee-tail,  the  heire  of  his  hody  take  a 
fcp-siniple.     Kinj^  v.   Kin<?,  12  Ohio,  390.     The  same  constniction  is  given  to  sim- 
ilar statutes.     Clark  r.  Smith,  49  Md.  106  ;  Lippitt  v.  Huston,  8  R.  I.  415.     Tlie  heirs 
I  of  the  lx)dy  of  the  first  tenant,  while  taking  hy  Ufscent,  yet  take  per  ftyrmam  doni  from 
-the  person  who  created  the  estate,  and  are  therefore  not  estopped  by  the  deed  of  the  first 
tenant,  though  he  eonveyed  the  land  in  fee-simple  with  covenant  of  general  warranty. 
Pollock  t\  Si>eidel,  17  Ohio  State,  439  ;  s.  c.  27  id.  86.     And  the  survinug  husband 
of  the  first  tenant  is  tenant  by  curtesy.     Harkness  v.  Corning,  24  Ohio  State,  416. 
Estates  tail  are  not  favored,  and  the  presumption  is  against  the  intention  to  create 
them,  and  the  presumption  must  be  overcome  by  language  free  from  ambiguity.   Collins 
V,  Collins,  40  Ohio  State,  353,  363. 
(6)  See  2  Black.  Com.  160. 
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the  Ijstnd  at  once  on  execution,  as  will  be  explained  hereafter.  I 
have  barely  alluded  to  these  estates,  because  frequently  referred 
to  for  analogies. 

The  remarks  hitherto  made  have  related  exclusively  to  realty. 
Conditions  may,  however,  be  annexed  to  personalty,  in  the  com- 
mon course  of  business  transactions,  (a)  But  as  their  nature  and 
effect  will  always  depend  upon  the  terms  of  the  contract  by  which 
they  are  created,  they  involve  no  technical  questions  of  law  which 
require  notice  here.  The  most  common  cases  of  personalty  held 
upon  condition,  are  those  coming  under  the  head  of  bailments, 
which  will  be  considered  hereafter  in  connection  with  contracts. 
I  therefore  leave  the  subject  of  estates  upon  condition,  with  the 
remark  that  this  title  furnishes  still  another  instance  of  the  sim- 
plicity of  our  law  of  real  property,  compared  with  the  ancient 
English  law. 


LECTURE  XXV. 

MORTGAGES.  (6) 

§  145.  Object  of  a  Mortgage.  I  have  already  observed  that  mort- 
gages are  usually  treated  under  the  head  of  estates  upon  condition. 

(a)  A  sale  and  deliveiy  of  personal  property  on  condition  that  the  title  shall  not ; 
Test  in  the  vendee  until  the  price  is  paid,  passes  no  title  until  the  condition  is  per*  \ 
formed.     Sanders  v.  Keber,  28  Ohio  State,  630  ;  Coggill  v.  H.  k  N.  H.  R.  R.  Co.,  \ 
8  Gray,  544  ;  Sargent  v,  Metcalf,  5  id.  306  ;  Busou  v,  Dougherty,  11  Humph.  50  ;  1 
Parsons,  Cont.  449. 

(6)  See  2  Black.  Com.  157  ;  4  Kent,  Cora.  lee.  58 ;  2  Cruise's  Dig.  82 ;  and  the 
treatijies  of  Powell,  Coote,  Patch,  Hilliard,  and  Jones.  The  last  two  are  American 
works. 

fVhal  is  a  mortgage^  and  what  estate  it  creates.     Where  a  deed  is  absolute  upon  itsf 
face,  yet  was  intend^  merely  as  security  for  a  debt,  it  will  be  treated  as  such ;  and| 
this  may  be  proved  by  parol.     Stratton  v.  Sabin,  9  Ohio,  28  ;  Bf  orris  v.  Way,  16  id. ' 
469  ;  MArsball  v.  Stewart,  17  id.  856  ;  Irwin  v.  Longworth,  20  id.  581  ;  Slutz  v.  Des- 
enberjf,  28  Ohio  State,  37 1 ;  Wilson  v,  Giddings,  id.  554  ;  Emerson  v,  Atwater,  7  Mich, 
12  ;  Hartnett  v.  Ball,  22  III.  48  ;  Lokerson  v.  Stillw«*ll,  2  Beasley,  357 ;  Shaw  v.  Wood- 
ward, 28  111.  277  ;  Belote  v.  Morrison,  8  Minn.  87 ;  Tillson  v,  Moulton,  23  111.  648  ; 
Crews  V,  Thrend<nlls,  85  Ala.  854.    As  in  case  of  a  sale  and  lease  back  as  security  only. 
Patrick  v.  Littcll,  36  Ohio  State,  79.     When  shown  to  have  been  intended  for  a  mort- 
gage, it  continues  such  until  the  equity  of  redemption  is  released  or  foreclosed.     De- 
camp i;.  Crane,  4  Green  (N.  J.),  166  ;  Holliday  v.  Arthur,  21  Iowa,  19;  Phoenix  v. 
Gardner,  13  Minn.  430  ;  Bingham  v.  Thompson,  4  Nev.  244.     Such  rele-ase  may  be  by  ! 
P*"^l-     ^5^^^,^<JKfl*?"<^te^  33  Ohio  State,  1.     Yet  the  grantor's  equity  in  the  case  of 
such  deeois  notsubject  to  be  sold  on  execution.     Baird  v.  Kirtland,  8  Ohio,  21  ;  Mor- 
ris V.  Way,  16  id.  469.    But  in  case  of  a  n^ortgage  the  legal  title  remains  in  the  mort-> 
gagor,  and  may  be  sold  on  execution.    In  case  of  sale,  the  appraisement  must  be  of  the 
entire  value,  without  deducting  encumbrances.     Ely  v.  M'Guire,  2  Ohio,  223  ;  Phelps 
V.  Butler,  id.  224  ;  Farmers*  Bank  v.  Commercial  Bank,  10  id.  71  ;  Moore  v.  Bitten- 
house,  15  Ohio  State,  310,  814.    An  instrument  intended  for  a  mortgage,  but  not  under  ' 
seal,  is  not  valid  against  an  assignee  under  a  subsequent  assignment  ^r  the  benefit  of  ; 
creditoTB.     Erwin  v.  Shuey,  8  Ohio  State,  509.    Such  an  instrument  is  not  entitled  to  - 
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But  their  practical  importance  makes  it  proper  to  devote  to  iliem 
a  distinct  lecture.    They  are  pied^s  to  secure  the  payment  ot 

i  record,  and  if  recorded  it  wiU  not  affect  sabseqnent  purcbasers  or  encnmbranoen  with 
i notice.    So  too  in  California.    Racouillat  v,  Sanserain,  82  Cal.  876  ;  BacouilUit  v.  Ren^ 

82  Cal.  450.  Where  the  certificato  leaves  a  blank  for  the  name  of  the  mortgagor,  it  ii 
.  only  an  equitable  mortgage.  Smitli  v.  Hunt,  13  Ohio,  260.  So  where  there  is  only 
J  one  witness.     White  v.  Denman,  16  Ohio,  59  ;  s.  c.  1  Ohio  State,  110.    So  where  tiie 

name  of  the  second  witness  is  added  after  recording.  Bank  of  Musk.  «.  Carpenter, 
'  7  Ohio,  1  pt.  21.     Where  the  consideration  is  illegal,  the  mortgage  is  void ;  but  this 

cannot  be  inquired  into  in  ejectment.     Raguet  v.  I&ll,  7  Ohio,  1  pt.  76,  and  2  pt  70 ; 

Williams  o.  Euglebrecht,  37  Ohio  State,  388.  See  also  Cowles  v.  Raguet^  14  Ohio, 
•  88.     Where  the  mortgage  was  to  secure  a  note  in  one  bank,  and  it  was  discounted  in 

another,  this  does  not  invalidate,  unless  a  subsequent  encumbnmoer  was  actually  mia- 
■  led.  Patterson  v.  Johnson,  7  Ohio,  1  pt  225.  Mere  changes  in  the  evidences  of  the 
I  debt  do  not  affect  the  lien  of  the  mortgaged  Choteau  v,  Thompson,  8  Ohio  State, 

424;  Seymour  v.  Darrow,  31  Vt  122  ;  Spnng  v,  HUl,  6  Cal.  17 ;  Williams  v.  Stair, 

6  Wis.  534.  A  renewal  of  a  noto  is  not  a  pavment  of  the  debt,  so  as  to  dischaige  the 
mortgage  debt,  unless  the  parties  so  intended.  Chotpau  v,  Thompson,  8  Ohio  State, 
424  ;  Kuhns  p.   McGeah,  38  id.  468,  492  ;  Brown  v,  Kuhn,  40  id.  468,  400  ;  Park- 

/  hurst  9.  Cummings,  56  Maine.  155.  Such  is  the  rule  as  to  all  collateraL  Dayton 
National  Bank  v.  Merchants'  National  Bank,  37  Ohio  State,  208.  When  mortgage 
notes  have  been  paid  liefore  maturity,  and  delivered  to  the  mortgagor  without  cancel- 
ling the  mort^^age,  and  he  reissues  them  to  innocent  third  partiea,  he  and  all  subnequent 
mortgagees  will  be  estopped  from  denying  their  validity.  Jordan  v,  Forlong,  19  Ohio 
State,  89.  As  to  the  description  of  the  debt,  see  Tousley  v.  Tousley,  5  Ohio  State,  78. 
A  mortgage,  duly  executed  and  recorded,  is  not  invalid  as  to  third  parties  from  a  want 
of  certamty  in  the  description  of  the  debt  secured,  if  upon  the  well-known  principle,  ex- 
trinsic evidence  may  be  introduced  to  ap[ily  it  to  its  subject-matter.  Hurd  «.  ILobin- 
Bon,  11  Ohio  State,  232  ;  Gill  v.  Pinney,  12  Ohio  State,  88.  A  release  b}r  a  prior  to  a 
Rubsequent  mortgagee,  creates  no  new  estate,  but  only  extinguishes  the  prior  mortgage. 
Hill  V.  West,  8  Ohio,  222.  The  effect  of  mortgages  of  franchises  by  railroad  comuanies 
is  treated  of  in  Redfield  on  Railways,  §  235  ;  Pierce  on  American  Railroad  Law,  en.  xx. 
f  Bonds  of  a  conporation,  which  pledge  the  real  and  personal  property  of  a  corporation  for 
i  the  payment  of  a  debt,  will  be  treated  and  enforced  by  a  court  of  equity  as  a  mortgage. 
White  Water  Canal  Co.  v,  Vallette,  21  How.  414. 

Prioriliesj  Ac,    Since  the  act  of  1838,  all  mortgages,  whether  executed  before  or 

j  since,  take  effect  as  to  third  persons  only  from  the  time  of  their  delivery  to  the  recorder. 

Magee  v.  Beatty,  8  Ohio,  396 ;  Fosdick  v.  Barr,  3  Ohio  State,  471 ;  Paine  v.  Mason, 

7  i£  198.  A  mortgage  handed  in  for  record  on  the  first  day  of  the  term,  but  before 
the  opening  of  court,  has  priority  over  a  judgment  recovered  at  that  term.  FoUett  «. 
Hall,  16  Ohio,  111  ;  Holliday  v.  Fraiiklin  Bank,  id.  533  ;  Hemminway  «.  Davis,  24 
Ohio  State,  150.  An  unrecorded  mortgage  or  equitable  assignment  is  valid  as  between 
the  parties,  but  as  to  third  persons  only  from  the  time  it  is  recorded.  White  v.  Denman, 
16  Ohio,  59  ;  s.  c  1  Ohio  State,  110  ;  Fos<lick  o.  Barr,  3  id.  471;  Bloom  v.  No^e, 
4  id.  45  ;  Erwin  v.  Shuey,  8  id.  509  ;  Tousley  r.  Tousley,  5  id.  78;  Sidle  ».  Maxw^  4 

:  id.  236 ;  Stewart  v.  Hopkins,  30  Ohio  State,  502.  A  defectively  executed  mortgage,  as 
having  no  seal  or  only  one  witness,  though  recorded,  stands  on  the  same  footing  as  an 
unrecorded  mortgage  as  to  tliird  persons,  for  it  is  not  entitled  to  record.  £rwin  v. 
Shuey,  8  Ohio  State,  509  ;  Van  Thorn  iley  v,  Peters,  26  id.  471.  But  the  omission  of  a 
notarial  seal  is  doubtless  not  part  of  the  execution  in  this  sense.  Ashley  «.  Wright,  19 
id.  291. 

r  An  elder  mortgage  to  secure  a  specific  debt  and  future  advances  will  be  postponed 
as  to  advances  miule  after  the  recording  of  the  junior  mortgage.  Spader  v.  Lawler,  17 
Ohio,  371  ;  Choteau  v.  Thompson,  2  Ohio  State,  114.  But  see  Kramer  v.  F.  &  M.  Bank, 
15  Ohio,  253  ;  Griffith  v.  N.  J.,  &c.  Co.,  3  Stockton,  39.  In  Connecticut,  it  is 
held  good  also  as  to  advances  agreed  to  be  made  on  the  faith  of  it  before  the  record" 
'ing  of  the  junior  mortgage.  Boswell  v.  Goodwin,  31  Conn.  74.  It  is  good  against 
a  judgment  for  all  advances  made  before  the  judgment,  although  the  debt  on  which 
the  judgment  was  founded  was  incurred  before  the  mortgage  was  made.  Robinson 
V.  Williams,  22  N.  Y.  380.  In  New  Jersey  it  is  good  as  to  all  advances  made  on  the 
faith  of  it  before  actual  notice  of  the  subsequent  incumbrance.  Ward  v.  Cooke,  2 
Green  (N.  J.),  93.  A  mortgage  to  secure  future  advances  to  a  specified  amount  is 
good  to  that  amount.  Lawreuce  v.  Tucker,  23  How.  14.  See  also  Soule  v.  Albee, 
§1  Vt  142  ;  Gookins  9.  Gilmore,  47  Maine,  9.    In  New  Hampshire,  by  statute^  it  is 
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money ;  and  in  the  present  wide  extension  of  eredit,  they  fonn 
one  of  the  most  frequent  subjects  of  judicial  cognizance.     The 

Toid  as  to  future  advances.  Johnson  v.  Richardson,  38  N.  H.  358.  In  England  now 
a  second  mortgage  will  he  preferred  to  advances  under  a  first  mortgage  made  with 
notice  of  the  second,  and  subsequent  to  it  Rolt  v,  Hopkinson,  4  Jurist  (n.  a.),  919. 
Overruling  Gordon  v.  Graham,  2  £q.  Abr.  508.  A  junior  mortgage  recorded  has  j 
priority  over  a  senior  mortgage  unrecorded,  thoueh  given  for  purchase- money,  and  the  I 
junior  had  notice  of  it.  Stausell  v.  Roberts,  18  Ohio,  148  ;  Mayham  v.  Coombs,  14  id.  * 
428  ;  Bloom  r.  Noggle,  4  Ohio  State,  45.  Though  mentioned  in  the  second  mortgage, 
unless  its  priority  is  expressly  reserved.  Bercaw  v.  Cockerill,  20  Ohio  State,  168. 
But  if  so  reserved,  the  defective  execution  of  the  prior  mortgage  will  not  impair  its 
priority.  Coe  v.  Columbus,  '&c.  R.  R.  Co.,  10  id.  872.  A  judgment  confessed  during 
the  term,  has  priority  over  a  mortgage  executed  before  the  first  day  of  the  term,  but 
not  recorded  until  after.  Jackson  v.  Luce,  14  Ohio,  514.  Where  mortgaged  premises 
have  been  sold  in  parcels  to  different  persons,  either  by  judicial  or  voluntary  sale,  t^e 
mortgagee,  in  foreclosing,  must  proceed  first  against  that  which  was  last  sold.  Caiy 
V,  FoTsom,  14  Ohio,  365  ;  Stemberger  v.  Hanna,  42  Ohio  State,  805  ;  Root  v.  Collins, 
84  Vt  173  ;  GaskiU  v.  Line,  2  Beasley,  400  ;  Day  r.  Patterson,  18  Ind.  114  ;  Ogden  v. 
Gliddon,  9  Wis.  46 ;  Mobile,  &c.  Co.  v,  Huder,  35  Ak.  713  ;  McCullum  v,  Turpie,  29 
Ind.  146  ;  Lock  v.  Fulford,  52  III.  166  ;  Payne  v.  Avery,  21  Mich.  524.  ChrUra,  Bar- 
ney V,  Myers,  28  Iowa,  472.  And  see  Green  v.  RamflnB^e,  18  Ohio,  428.  As  to  the 
effect  of  a  special  agreement  to  release  the  parcels  on  payment  of  definite  amounts,  see 
Iglohart  V.  Crane,  42  111.  261.  Where  the  different  conveyancers  of  parcels  are  all 
expressly  made  subject  to  the  mortgage,  the  rule  does  not  apply ;  they  must  then 
share  pro  rata,  Briscoe  v.  Power,  47  IlL  447.  When  the  portion  primarily  liable  is 
released  by  the  mortgagor  in  a  proceeding  against  the  rest,  he  must  be  charged  with 
the  whole  value  of  the  [Nircel  released.  Hoy  v.  Bramhall,  4  Green  (N.  J. ),  74,  563  ; 
Iglehart  v.  Crane,  42  111.  261.     And  see  Stillman  v.  Stillman,  21  N.  J.  £q.  126. 

Where  the  recorded  chain  of  title  would  not  lead  a  searcher  for  encumbrances  to  the  | 
finding  of  a  mortgage,  such  mortgage  wiU  be  postponed  to  subsequent  liens.     Leiby  «.  ' 
Wolf,  10  Ohio,  83.     Though  a  mort^ige  deed  is  recorded  in  the  record  of  deeds  (instead 
of  the  record  of  mortgages),  if  it  be  indexed  in  both  the  volume  index  and  the  general 
index  with  the  letters  "  mtg  "  annexed,  it  will  be  operative  against  a  subsequent  purchaser 
for  value  without  actual  knowledge  of  it.  Smith  v.  Smith,  13  Ohio  State,  582.  An  index 
to  the  record  of  a  conveyance  is  not  necessary  to  make  the  record  constructive  notice. 
If  the  purchaser  is  misled,  his  remedy  is  against  the  recorder.     Green  v.  Garrington,  16 
Ohio  State,  548.     A  mortgage,  recoraed  after  a  contract  for  the  sale  of  the  land  is  made, 
but  before  the  execution  of  the  deed,  will  bind  the  land.     Kyle  v,  Thompson,  11  Ohio 
State,  616.     An  elder  e({uitable  mortgage  has  priority  over  a  younger  judgment  lien.  \ 
Bank  v.  Carpenter,  7  Ohio,  1  pt.  21.     Where  tne  indoraer  of  a  note  executes  a  mort- 
gage to  secure  his  indorsement,  it  will  not  be  discharged  by  the  failure  of  the  mortgagee 
to  make  the  demand,  and  ^ve  the  notice  necessary  to  charge  the  indorser  personally. 
Hilton  V.  Cathei'wood,  10  Ohio  State,  109.     The  failure  of  the  husband  to  disclose  to  • 
the  wife  the  contents  of  a  mortgage  she  executes  at  his  request,  the  grantee  being  • 
ignorant  of  the  fact,  is  not  such  a  fraud  that  she  can  impeach  the  acknowledgment  ^ 
by  parol.    Baldwin  v.  Snowdon,  11  Ohio  State,  203.     Although  the  debt  secured  is  ' 
barred  by  the  statute  of  limitations,  the  mortgage  may  have  his  remedy  in  equity 
upon  the  mort;;:age.     Fisher  v.  Mossman,  11   Ohio  State,  42 ;  Pratt  v.  Huggins,  29 
Barb.  277  ;  Wilkinson  v.  Flowers,  37  Miss.  579.     OarUra,  Ross's  Heirs  v.  Mitchell,  28 
Texas,  150. 

Assignment.    A  mortgage  is  very  rarely  assigned  by  deed.     It  is  ordinarily  assigned 
by  an  unsealed  indorsement  on  the  mortgage,  or  by  a  mere  transfer  of  the  debt  secured 
l>y  it.     A  mortgage  may  be  itself  the  only  evidence  of  the  debt ;  the  assignment  of 
such  a  mortgage  is  a  transfer  also  of  the  debt.     A  mortgage  may  be  given  to  secure  a  / 
bond  or  a  negotiable  note.     The  assignment  of  such  a  mortgage  without  a  transfer  of.' 
the  debt  is  nugatory.     If  such  assignment  is  by  deed,  the  assignee  takes  a  naked  legal* 
title,  and  holds  it  for  the  benefit  ol  the  owner  of  the  debt  secured  by  it.    But  if  it  is 
by  unsealed  writing,  it  can  operate  only  to  transfer  an  equity  ;  but  as  the  only  equity 
is  the  debt,  and  that  is  not  transferred,  nothing  passes.     A  transfer  of  the  debt  is  a 
transfer  of  the  beneficial  interest  in  the  mortgage,  and  such  transferee  though  the 
mortgage  be  not  actually  assigned,  is  the  beneficial  assignee  and  owner  of  the  mort- 
gage.    If  the  debt  is  evidenced  by  a  bond,  not  negotiable,  the  assignee  takes  subject 
to  equities.     The  assignment  of  mortgages  securing  negotiable  instruments  has  given 
rifle  to  a  conflict  of  decision.     One  line  of  decisions  treats  the  mortgage  as  a  mere  in- 
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law  which  governs  them  is  the  common  law  modified  by  a  reiy 
few  statutory  provisions.     Of  the  derivation  of  the  word  mort" 
i  ff<^ff^j  Blackstone  gives,  in  substance,  this  account :  Vivum  vadium j 
I  or  living  pledge,  is  when  a  debtor  pledges  land  to  his  creditor,  to 
!  hold  until  the  debt,  is^jaid  out  of  the  rents  and  profits ;  tliis  is 
;  likewise  called  a  Welsh  mortgage.   Mortuum  vadium^  dead  pledge, 
or  mortgage^  is  where  a  debtor  actually  conveys  land  to  his  creditor, 
upon  condition  that  the  conveyance  shall  be  void,  if  the  debt  be 
paid  at  a  given  time;  but  otherwise  shall  be  absolute.     In  the 
former  case,  which  now  rarely  if  ever  occurs,  the  debtor  still  re- 
tains a  subsisting  title  to  the  land,  though  encumbered  by  the  debt 
to  be  paid  from  the  rents  and  profits.     In  the  latter  case,  which 
is  that  of  the  common  mortgage,  the  debtor,  by  the  terms  of  the 
conveyance,  retains  no  subsisting  title ;  and  therefore  the  pledge 
I  is  said  to  be  dead  ;  though  in  fact,  as  we  shall  see,  the  law  still 
i  gives  him  a  subsistingjntergst,  not  warranted  by  the  terms  of  the 
1  Qsaieyaiice.    I'he  ol^ct  of  a  mortgage,  as  already  stated,  is'^to 
secure  the  payment  of  money  by  a  pledge  of  real  estate  ;  but  the 
law  of  mortgages  has  in  the  course  of  time  undergone  so  many 
changes,  that  scarcely  one  of  the  original  doctrines  on  tho  sub- 
ject now  remains.     I  shall  describe  the /orm  of  a  mortgage,  in  its 
proper  connection  with  other  deeds.     But  for  the  purpose  of  being 
understood  in  my  present  remarks,  I  will  here  observe,  that,  in 
I  form,  a  mortgage  differs  in  no  respect  from  a  common  deed  of 
A  conveyance  in  fee-simple,  except  in  tho  condition  of  defeasance. 

Iddeiit  to  the  note,  and,  held  like  it,  discharged  of  equities  when  the  transfer  is  made 
[without  notice  before  maturity  of  the  note.     Carjienter  v.  Longan,   16  Wall.  271  ; 
Pierce  v.  Faunce,  47  Maine,  607 ;  Bloomer  v,  Heudei*8on,  8  Mich.   396  ;    Ciirotte  v, 
Gagnier,  2  Mich.  381  ;  Cornell  v,  Hilchens,  11  Wis.  353  ;  Croft  v.  Bunster,  9  Wis. 
603.     In  the  case  of  Taylor  v.  Page,  6  Allen,  86,  the  transferee  of  the  mortgage  held 
the  legal  title,  and  holding  both  legal  title  and  etjuity,  the  case  rests  \x\toi\  a  ditferent 
/principle.     The  other  line  of  decisions  treats  the  mortgage  as  a  separate  security,  ad* 
/ditional  to  the  note  ;  not  negotiable,  and  therefore  subject  to  equities,  though  the  note 
i  secured  by  it  and  transferred  with  it  b  held  discharged  of  equitiiis.     Baily  v.  Smith, 
14  Ohio  State,  396  ;  Olds  v.  CummingN,  31  111.  188  :  Johnson  v.  Carpenter,  7  Minn. 
1 176  ;  Bouligny  v.  Fortier,  17  La.  Ann.  121.     The  ox>iDipns  pronounced  in  these  cases 
[are  irreconcilable  ;  but  the  actual  decisions  upon  the  facts,  in  all  except  the  cases  in 
Illinois  and  Minnesota,  are  consistent  with  the  proposition  that  in  case  of  the  assign- 
ment of  a  mortgage  securing  a  negotiable  interest,  where  the  assignment  is  not  by 
!  deed,  the  assignee  holds  free  from  all  equities  which  affevt  the  debt,  but  subject  to  all 
{defects  and  equities  which  affect  the  yalidity  of  the  mortgage.    Ttie  deed  of  the  mort- 
gage  or  an  asKignment  of  the  mortgage" without  an  assignment  of  the  debt  conveys  no 
interest  to  the  grantee  or  assignee  unless  the  mortgagee  is  in  possession  of  the  )>remises ; 

I  and  such  is  the  nile  as  to  all  securities,  an  assignment  of  the  security  apart  from  the 
debt  conveys  nothing.     Hill  v,  West,  8  Ohio,  222,  224  ;  Smith  w.  Smith,  16  N.  H. 

66  ;  Hobson  v.  Roles,  20  id.  41 ;  Johnson  v,  Cornett,  29  Ind.  69;  Peters  v.  Jamestown 
{Bridge  Co.,  5  Cal.  334.  When  the  debt  is  also  assigned  it  is  of  course  good.  An 
'  assignment  of  the  debt  carries  the  mortgage  as  an  incident.     Paine  v.  Frencn,  4  Ohio, 

419  ;  Swartz  r.  Leist,  13  Ohio  State,  419  ;    Allen  v.  First  Natl.  Bk.  23  id.   97  ; 

Mapps  V.  Sharp,  32  III.  18  ;  Gower  v.  Howe,  20  Ind.  396  ;  Jones  v.  Quinnipiack  Bank, 

29  Conn.  2.5 ;  Blake  v,  Williams,  36  N.  H.  39  ;  Croft  v.  Bunster.  9  Wis.  603 ;  Ord  v, 

M'Kee,  5  Cal.  616  ;   Crow  ».  Vance,  4  Iowa,  434  ;   Martin  v.  McKeynolds,  6  Mich. 

70.  And  such  is  the  rule  as  to  all  collaterals,  —  they  follow  the  debt.  The  purchaser  of 
:  the  property  at  foreclosure  of  the  mortgage,  if  the  foreclosure  proceedings  are  defective, 

is  considered  as  being  the  assignee  of  Uie  mortgage.     Childs  v.  Childs,  10  Ohio  State, 

389. 
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And  if  its  legal  import  were  now  to  be  gathered  from  its  words, 
it  would  be  the  conveyance  by  the  mortgagor  to  the  mortgagee  of 
an  estate  in  fee-simple,  upon  condition  that  if  the  stipulated  sum 
of  money  for  which  the  mortgage  is  given,  were  paid  upon  a  fixed 
day,  the  estate  should  revert  to  the  mortgagor ;  but  otherwise, 
should  become  absolute  in  the  mortgagee.    Accordingly  the  mort- ; 
gagee  would  take  immediate  possession,  and  exercise  all  acts  of  j 
ownership,  until  the  pay-day  arrived,  and  then  would  give  it  up  or  1 
hold  it  absolutely,  according  to  the  fact  of  payment  or  non-pay-  \ 
ment.     Such,  I  say,  would  be  the  inference  drawn  from  the  form  j 
and  language  of  a  mortgage ;  and  such  was  in  fact  the  early  con-  i 
struction  given  to  it  by  law ;  but  such  is  not  now  the  construction ;  / 
and  it  is  matter  of  regret  that  the  form  of  the  instrument  has  not ; 
been  changed  with  the  law,  so  that  the  words  might  now  express  ■ 
the  present  legal  nature  of  the  transaction,  (a)  ^ 

§  146.  Right  of  Redemption.  (6)  The  original  construction  of 
a  mortgage  as  just  explained,  was  found  to  be  productive  of  ex- 
treme hardship.  Land  is  often  mortgaged  to  secure  a  debt  much 
less  than  its  value ;  and  if  a  failure  to  pay  this  debt  punctually  at 
tteTday,  were  to  involve  the  forfeiture  of  the  land  absolutely,  the 
mortgagee  would  obtain  an  unconscionable  advantage.  On  this 
ground,  the  court  of  equity  early  took  up  the  subject,  and  allowed 

(a)  {A  mortga^  of  an  equity  is  not  wholly  null.  Thus  where  the  vendee  nnder  a 
title  bond  mortgages  his  interest,  the  mortga^  will  be  deemed  to  be  an  assignment 
pro  tanto  by  him  to  the  mortoigee.  Churchill  v.  Little,  28  Ohio  State,  301.  And 
when  the  mortgagor  obtains  tne  legal  title  it  will  enure  to  the  mortgagee  as  against  ' 
•ubseqtient  claimants.  Philly  v,  Sanders,  11  id.  490.  In  Ives  v.  Comm.  of  Insolv- 
ents, Wright,  626,  it  was  said  to  be  a  mortgageable  interest.  See  also  Jarvis  v. 
Hannan,  40  Ohio  State,  834;  Tarbell  v.  West,  86  N.  Y.  280,  287.  }• 

(6)  The  right  of  redemption  may  be  barred  by  an  adverse  possession  for  twenty-one « 

?ears,  by  the  mortgagee  claiming  to  hold  as  owner.    Clark  v.  Potter,  82  Ohio  State,  49  ; 
'ox  V.  Reeder,  28  id.  181.     But  it  will  be  saved,  notwithstanding  such  possession,  by 
any  deliberate  act  of  the  mortgagee  by  which  he  recognized  the  mortgage  as  subsisting.  ; 
Robinson  v,  Fife,  3  Ohio  State,  551.     As  a  general  rule,  a  party  seeking  to  rMieem 
must  redeem  the  whole,  and  not  a  part ;  otherwise,  however,  where  the  mortgagee  has  • 
become  the  absolute  owner  of  a  part.    Id.    A  widow,  who,  in  the  lifetime  of  her  hus-  - 
band,  united  with  him  in  a  mortgage  of  his  lands,  has  in  eouity  a  right  to  redeem, 
and  a  foreclosure  to  which  she  was  not  a  party,  during  her  nusband's  life,  does  not 
divest  her  of  this  right     McArthur  v.  Franklin,  16  Ohio  State,  198.     Parmenter  v,  ^. 
fiinkley,  28  id.  82.    But  she  need  not  be  made  party  to  foreclosure  of  a  purchase^money  i 
mortgage.     Folsom  r.  Rhodes,  22  Ohio  State,  435  ;  nor  if  the  mortgage  was  ma^  \ 
Sefore  marriage.     Wilson  v,  Scott,  29  id.  636.     Seinble,  that  she  must  pay  the  whole 
deBt^'unless  by  the  consent  of  the  mortgagee.    McArthur  v.  Franklin,  ntpra  ;  McCabe 
V.  Bellows,  7  Gray,  148.     A  widow  who  joined  in  a  mortgage  of  her  husband's  prop* 
erty,  where  the  mortgaged  land  on  sale  pays  the  debt  and  leaves  a  surplus,  is  entitled 
to  dower  in  the  surplus,  but  in  that  only,  not  in  the  entire  proceeds,  to  be  satisfied  out 
of  the  surplus.    State  Bank  v,  Hinton,  21  Ohio  State,  509  ;  but  see  Kling  v.  Ballen- 
tine,  40  Ohio  State,  391.    A  release  of  dower  in  a  mortgage  releases  it  as  to  the  holder  t 
of  the  mortgage  and  his  privies  only,  and  not  as  to  third  persons ;  hence  if  the  sale  is  I 
nnder  a  lien  in  which  she  has  not  released  dower,  she  is  dowable  in  Uieproperty  in  the  i 
bands  of  the  purchaser.     Ketchum  v.  Morris,  28  Ohio  State,  508.    Hence,  also,  if  a  ' 
mortgage  is  given  without  release  of  dower,  and  a  second  mortgage  is  ^ven  to  another 
part^  with  release  of  dower,  and  on  foreclosure  to  which  she  is  a  party  the  proceeds  , 
are  insufficient  to  pay  off  the  firet  mortgage,  the  amount  of  the  dower  claim  must  be  \ 
given  to  the  second  mortgagee  before  the  nrst  mortgage  is  paid.     Black  v.  Kuhlman,  ' 
30  Ohio  State,  196.     Not  even  an  express  agreement  in  the  mortgage  itself,  can  abridge 
the  time  allowed  for  redemption.     Chase  v.  McClellan,  49  Maine,  375. 
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I|^  the  mortgagor  to  cgjifieio  the  land,  after  the  time  stipulated,  by 
paying  the  debt  and  interest,  provided  this  were  done  within  the 
period  allowed  for  bringing  an  action  of  ejectment,  which  is  hero 
twenty-one  years.  This  right  is  thence  called  an  equity  of  re- 
demption; and  it  extends  to  the  heirs  and  assigns  of  the  mort- 
gagor, and  to  every  other  person  interested  in  the  lands ;  the 

''  grand  principle  being,  that  the  only  right  of  the  mortgagee  is,  to 

■  be  secured  for  his  debt,  (a)  ~ 
•  '5  14T.  Right  of  Foreolosure.  (6)    Had  the  interference  of  equity 


(a)  A  mortgagee  in  possession  most  accoant  for  rents  and  profits,  less  taxes  and  the 
cost  of  re^tsonaole  repairs  to  keep  on  thd  premises.     Anderson  v.  Lautemian,'  27  Ohio 
State,  104  ;  Ikloore  v,  Titman,  44  lU.  367;  Strang  v,  Allen,  44  lU.  428.    So  most  a 
buyer  at  forecloaure  when  one  having  a  right  to  r^eein  is  enforcing  that  right.     Mc- 
;  Arthur  v,  Franklin,  16  Ohio  State,  193  ;  Childs  v.  Childs,  10  id.  389.     Bnt  where  he 
has  used  reasonable  diligence  to  rent,  he  will  not  be  chai^ged  with  more  than  he  ob- 
tained, because  of  an  offer  of  more  by  the  mortgagor's  agent  after  the  arrangement  was 
made,  esf>ecially  if  it  appears  he  had  not  authority  to  bind  his  client.     Hubbard  v. 
'  Shaw,    12  Allen,    120.     He  cannot  chaige  for  permanent  improTements,  howeTer, 
,  though  necessary  for  the  protection  of  ci-ops,  or  to  enhance  the  rental  value.    Hidden 
'  V.  Jordan,  32  Cal.  397. 

{b)  Remedies.    If  the  debt  secured  by  the  mortgage  is  not  paid  at  maturity,  the 
mortgagee  has  tljxfiojxmedies  :  an  action  at  law  for  the  debt,  an  action  of  ejectment  to 
recover  possession  of  the  land,  an^asuit  in  equity  to  foreclose  the  morteage.     Any 
or  all  of  these  remedies  may  be  prosecuted  at  the  same  time.    The  code  m  civil  pro- 
cedure does  not  affect  this  right  of  the  mortgagee,  but  only  the  name  given  to  the 
1  three  proceedings.     Williams  v.  Englebrecht,  87  Ohio  State,  883,  and  cases  cited.     A 
XX>wer  of  attorney,  in  a  mortgage,  to  sell  on  default,  is  valid  ;  and  will  extinguish  the 
equity  of  redemption,  if  exerci»Bd  fairly,  and  upon  notice,  though  a  bill  of  foreclosure 
was  pending  at  the  time.     Brisbane  v.  Stoughton,  17  Ohio,  482  ;  MitcheU  v.  Bogan, 
11  Rich.  686.     In  Texas,  it  cannot  be  executed  after  the  death  of  the  mortgagor,  it 
being  inconsistent  with  the  laws  for  the  settlement  of  estates.     Robeitson  v.  raul,  16 
j  Texas,  472.     But  in  other  States,  it  is  held  to  be  a  power  coupled  with  an  interest, 
I  and  therefore  irrevocable  by  death  or  in  any  other  way.     Bancroft  v.  Ashurst,  2  Grant's 
Cases,  613 ;  Bradley  v.  Chester,  &c.  R.  R.  Co.,  36  Penn.  State,  141  ;  Brewer  v,  Win- 
I'chester,  2  AUen,  889.     The  conditions  of  the  power  must  be  complied  with,  in  order 
'to  make  tliie  title  good.     Roarty  v.  Mitchell,  7  Gray,  243.    Smith  v,  Provin,  4  Allen, 
'  616  ;   Bancroft  r.  Ashurst,  supra ;  Bi-adley  v.  Chester,  &c.  R.  R.  Co.,  auprn.    Where 
a  misapprehension  prevented  competition,  and  the  mortgagee  purchase!!  at  a  great 
bargain,  if  he  be  secured  in  any  event,  a  resale  will  be  oraered.     Hey  v.  Schooley,  7 
Ohio,  2  pt.  48.    But  it  is  held  in  Illinois,   that  where  the  mortgagee   purchases  at  a 
sale  under  a  power,  the  sale  will  be  set  aside  at  the  application  of  any  party,  without 
proof  that  the  price  was  too  small,  or  that  any  injury  nas  resulted.     Unless  the  right 
to  purchase  is  expressly  given  him  by  the  mortgage.     Hall  v.  Towne,  46  lU.  498. 
See  also  Elliott  v.  Wood,  58  Barb.  285  ;  Montague  v.  Dawes,  14  Allen,  369.     A  mort- 
gagee may  maintain  an  action  on  the  case  against  one  who  unjustly  lessens  his  security. 
AUison  V.  MCune,  15  Ohio,  726.    Carpenter  r.  Canal  Co.,  36  Ohio  State,  807.    Where 
the  mortgagee  makes  the  mortgagor  his  executor,  the  mortgage  is  not  extinguished. 
Collard  V,  Donaldson,  17  Ohio,  264.     Different  debts  secured  by  the  same  mortgage 
are  in  case  of  deficiency  of  proceeds  to  be  paid  in  the  order  they  fall  due,  whether  as- 
signed or  not.     Winters  v.  Bank,  33  Ohio  State,  250,  and  ca-ses  cited  ;  Anderson  v. 
Sharp,  44  Ohio  State,  — ;  Wood  t>.  Trask,  7  Wis.  666  ;  Murdock  v.  Ford,  17  Ind. 
)  62  ;  Sangster  v.  Love,  11  Iowa,  580.     But  where  several  mortgages  are  all  executed 
.  and  recorded  at  the  same  time,  it  is  for  the  jury  to  find  which  was  delivered  first,  and 
'■  the  dates  fixed  for  the  performance  of  their  conditions  are  not  even  competent  evidence 
t  to  go  to  the  jury  for  tnis  pur])ose.     Oilman  v.  Moody,  43  N.  H.  259.     Where  one  of 
the  mortgages  is  for  the  purchase-money,  that  has  priority.     Clark  v.  Brown,  8  Allen, 
1509.     W^here  a  mortgagor  sells  before  foreclosure,  and  his  grantee  is  not  made  a  wrty 
'to  the  bill,  he  cannot  maintain  ejectment  against  the  purchaser,  but  may  redeem. 
Frische  r.  Kramer,  16  Ohio,  125.     A  junior  mortgagee  may  foreclose  without  first  re- 
deeming from  the  prior  mortgage,  Stewart  r.  Johnson,  80  Ohio  State,  24,  although 
the  prior  mortgagee  lias  already  foreclosed  and  bought  in  the  property,  if  the  junior 
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'  stamped  here,  the  mortgagor  would  have  had  the  advantage ;  for'. 
^ougE  CBe^tmntg^gee  should  obtain  possession  of  the  land,  yet  for; 
the  period  of  twenty-one  years,  he  would  not  dare  to  make  any 
valuable  improvements,  because  he  would  be  liable  to  lose  them  by 
a  redemption  of  the  land ;  and  if  the  land  happened  to  rise  in  value 
in  the  mean  time,  faster  than  the  interest  increased,  this  would  be 
wholly  for  the  benefit  of  the  mortgagor  when  he  chose  to  redeem ; 
whereas,  if  it  should  greatly  depreciate,  the  loss  might  fall  entirely 
on  the  mortgagee.    For  these  reasons,  the  court  of  equity  inter- 
fered again,  in  favor  of  the  mortgagee,  and  allowed  him  at  any  \ 
time  within  twenty-one  years  firbm  t^o  day  the  money  fell  due,  to  \/ 
foreclose  the  mortgage  ;  or,  in  other  words,  to  cut  off  the  equity  of  .1' 
riedemption,  and  thus  quiet  his  title.     But  this  was  required  to  be 
done  upon  such  terms  as  were  just  and  equitable  for  both  parties. ) 
The  rule  here  adopted  is  this :  the  land  is  appraised  as  for  sale  on  ! 
execution  ;  and  if  two-thirds  of  the  valuation  exceed  the  debt  and  ' 
interest,  the  land  is  sold  at  public  auction,  and  the  surplus  pro- 
ceeds  paid  over  to  the  mortgagor ;  if  not.  the  title  is  passed  in  fee- 
simple  to  the  mortgagee,  and  the  right  to  redeem  for  ever  taken 
away ;  but  in  this  latter  case,  if  the  real  value  of  the  land  is  less 
than  the  debt  and  interest,  the.  mortgagee  still  has  his  right  of 
action  against  the  mortgagor,  for  the  deficiency,  (a)    This  equi-  ; 
table  proceeding  by  foreclosure,  in  which  all  the  parties  interested  ' 
in  tlie  mortgaged  premises  are  brought  before  the  court,  and  their 
claims  adjusted,  is  the  only  one  by  which  the  equity  of  redemption 
can  be  cut  off.  (6) 
§  iiST  other  Znoidents.  (c)     These  leading  determinations  of 

enoambnnoer  was  not  nuule  a  party  to  such  suit.     In  the  latter  snit  the  pix>ceed8  must! 
he  first  applied  to  paying  off  the  prior  claimant  free  of  costs.    Id.,  and  Holliger  v.  Bates,  ■ 
43  id.  437.     Where  the  mortgage  debt  is  payable  by  instalments,  there  may  be  a  fore-  i 
closure  when  the  first  falls  due.     But  the  decree  can  only  bo  for  what  is  due  ;  and  if ' 
the  property  cannot  be  divided,  and  the  whole  must  be  sold,    the   surplus  must 
be  brought  into  court  for  equitable  disposition.     King  v,  Longworth,  7  Ohio,  2  pt.  231.  • 
Where  the  mortgagee  recovers  a  judgment  for  any  part  of  3ie  debt,  and  the  land  is 
sold  on  execution,  the  purchaser  takes  it  discharged  from  the  mortgage.     Freeby  v.  } 
Tupper,  15  Ohio,  467.     And  see  Fosdick  v.  Bisk,  id.  84  ;  Ireland  v.  Hull,  10  John- 
son,  481.    R.  S.  §  5316  provides  that  in  the  foreclosure  of  a  mortgage,  a  sale  of  the 
mortgaged  property  shall  in  aU  cases  be  ordered.     The  mortgagee  may  nave  a  personal 
judgment  for  his  debt,  and  levy  execution  on  the  premises  instead  of  foreclosing,  or  he 
may  (B.  S.  §  5021)  seek  a  personal  judgment  and  also  a  foreclosure.    But  in  such  case 
he  must  pray  for  a  personal  judgment  in  the  petition,  or  it  cannot  be  granted  for  a  de- 
ficiency arising  on  sale  of  the  property  ;  the  court  may,  however,  find  the  balance  due 
and  order  execution  for  it.     Giddings  v,  Barney,  31  Ohio  State,  80.     Formerly,  a  con- 
veyance might  be  decreed  without  sale  under  certain  circumstances.     Anonymous,  1 
Ohio,  235  ;  Higgina  v.  West,  5  Ohio,  554.     As  to  the  old  proceeding  by  acirt  faciaa, 
see  Beedy  v.  Burgert,  1  Ohio,  157  ;  Allen  v.  Parish,  3  Ohio,  187  ;  Dennison  v.  Allen, 
4  Ohio,  495  ;  Biggerstaff  v,  Loveland,  8  Ohio,  44  ;  Hubbell  v.  Broadwell,  id.  120. 

(a)  By  §  5316,  the  land  is  to  be  sold  in  all  cases. 

(h)  Proceedings  to  foreclose  are  not  void  because  of  the  non-joinder  of  interested/ 
persons,  but  are  simply  of  no  effect  as  to  the  rights  of  persons  not  parties,  while  per-j 
fectly  valid  as  to  parties.     Childs  v.  Childs,  10  Ohio  State,  339. 

(c)  Ely  V,  M'Guire,  2  Ohio  Rep.  223  ;  Phelps  v.  Butler,  id.  224  ;  Miami  Exp.  Co. 
9.  Bank  U.  S.,  Wright's  Rep.  249.  A  mortgagee  may  make  advances  necessary  to  pro- 
tect his  security  and  charge  them  to  the  property  as  a  lien  prior  to  other  claims  also 
benefited ;  thus  he  may  pay  taxes,  althougn  such  taxes  are  not  legaL    Bates  v.  People's^ 
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equity  have  led  to  very  essential  modifications  in  the  legal  charac- 

;ter  of  a  mortgage.    The  execution  and  delivery  of  the  instrument 

;no  longer  create  an  estate  upon  condition  in  the  mortgagee,  but 

I  simply  give  him  a  lien  ;  while  the  legal  title  to  the.landxouUnues 

in  the  mortgagor,  to  all  intents  and  purposes,  imtil  default  of  pay- 

i  nient;  so  th^t  he  can  exercise  all  acts  of  ownership 'dverlt,  pre- 

I  cisely  as  if  no  mortgage  had  been  made.    And  even  after  default 

the  title  does  not  pass  ip%o  facto  to  the  mortgagee.    The  default 

only  lays  the  foundation  for  an  action  of  ejectment,  by  which  tlie 

mortgagee  may  obtain  possession  of  the  premises.    This,  however, 

does  not  affect  the  equity  of  redemption,  which  still  continues  iu 

-  the  mortgagor  until  cut  off  by  lapse  of  time  or  foreclosure ;  and  is, 

in  the  mean  time,  descendible  and  transferable  like  any  other  legal 

.  estate.    The  pnly  restriction  upon  the  power  of  the  mortgagor, 

V  while  he  continues  in  possession,  is,  that  he  cannot  commit  wa«tt ; 
that  is  to  say,  a  cojirt  of  equity  will  interfere  by  injunction  to  pre- 
vent any  act  which  will  impair  the  mortgagee's  security ;  though 
if  waste  w^ere  actually  committed,  a  court  of  law  could  give  no  rem- 
edy, because  the  mortgagee  is  not  now  considered  the  legal  owner 
of  the  estate.  His  rights  before  ejectment  or  foreclosure,  are  all 
determined  by  the  leading  principle,  that  the  mortgage  is  now  a 
mere  security  for  a  debt.  The  mortgagee,  therefore,  has  nothing 
but  a  ipectfic  lien  upon  the  land  ;  that  is,  a  power  of  subjecting  it 
to  the  payment  of  his  debt,  by  taking  the  proper  steps,  in  preference 
to  any  other  creditor  or  subsequent  incumbrancer.    He  has  not  an 

V  estate  in  the  land,  but  a  mere  inchoate  right  which  may  be  strength- 
ened into  an  estate.  His  interest  is  not  liable  to  be  sold  on  execu- 
tion, but  may  be  made  available  to  his  creditor  by  proceedings  in 
equity.  It  is  likewise  capable  of  being  assigned  or  transmitted,  in 
the  same  manner  as  a  chattel,  being  considered  of  no  higher  nature. 
Our  statute  expressly  provides  that  if  a  mortgagee  die  before  fore- 
closure, the  debt  and  mortgage  shall  be  personaL  assets  in  the 
hands  of  tlie  executor  or  administrator ;  and  if  possession  be  ob- 
tained by  them,  they  shall  hold  in  trust  for  the  persons  who  would 
have  been  entitled  to  the  money  if  the  debt  had  been  paid.  This 
general  view  of  the  present  nature  of  a  mortgage,  shows  that  the 
interest  of  the  mortgagee  is  no  longer  an  estate  upon  condition^  in 

'  the  strict  sense  of  that  phrase ;  since  even  after  the  condition  is 
broken,  he  cannot  obtain  possession  without  the  intervention  of  a 
court ;  and  that  in  fact  the  execution  of  a  mortgage  cannot  now  be 
said  to  create  a  legal  estate  of  any  description  in  tlie  mortgagee,  (a) 
It  is  only  therefore  in  compliance  with  custom,  that  I  have  treated 
the  subject  under  the  head  of  legal  estates ;  for  it  would  fall  more 

|b(*.  Ansn.,  42  Ohio  State,  655.     Hay  pay  for  gathering  a  mortgaged  crop.     McKennon 
n.  Mav,  39  Ark.  442. 

(u)  Phelps  V.  Butler,  2  Ohio,  224 ;  Ely  v.  McGuire,  id.  223  ;  Moore  v.  Rittenhouse, 
15  Ohio  State,  310,  314;  McArthiir  v.  Franklin,  16  Ohio  State,  193,  206.  Co-^tra, 
Allen  V.  Kverly,  24  Ohio  State,  97  ;  16  Ohio,  735  ;  18  Ohio,  273,  277  ;  Fletcher  v. 
Uolmes,  32  Ind.  497  ;  Mack  r.  Wetzlar,  39  Cal.  247  ;  Williams  v.  Beard,  1  S.  C. 
:t^  ;  Jorham  v.  Arnold,  22  Mich.  247.    Contra,  Stewart  v.  Barrow,  7  Bush  (Ky.)>  368. 
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properly  under  that  of  equitable  estates.  But  I  will  now  state  a  few 
other  matters,  serving  still  further  to  illustrate  the  rights  of  the 
parties. 

The  mortgagee  has  three  modes  of  collecting  his  debt,  which  he 
may  pursue  either  successively  or  simultaneously,  as  he  chooses.; 
These  are  an  action  of  contract  for  the  money,  an  action  of  eiectr  J, 
ment  for  the  land,  and  a  bill  of  foreclosure  in  chancery.    If  alfare 
pursued  at  the   same  time,  a  satisfaction  in  either  way  will  of 
course  bar  proceedings  in  the  other.    In  this  State,  from  1795  to 
1831,  there  was  an  additional  remedy  by  scire  facias^  created  by 
statute ;  and  it  was  held  that  a  resort  to  this  remedy  precluded 
other  proceedings.     But  this  superfluous  remedy  is  now  taken        \ 
away ;  and  it  would  be  well  if  the  others  could  be  in  some  way        j 
consolidated,  or  the  option  restricted.    When  the  mortgaged  prop-  ^ 
erty  is  sufficient  to  satisfy  the  debt,  the  most  common  and  effectual 
mode  of  proceeding  is  by  foreclosure ;  and  it  has  been  decided, 
that,  if  there  be  several  instalments,  this  course  may  be  adopted 
when  the  first  becomes  due,  though  it  be  only  of  the  interest.  * 
Whether  ejectment  can  be  brought  imtil  all  the  payments  are  due,  \ 
I  do  not  find  decided.     But  from  the  general  maxim,  that  a  con-  I 
dition  cannot  be  apportioned  in  law,  it  would  seem  that  all  the  j 
payments  must  be  due,  before  the  mortgage,  considered  as  sTtegal ; 
conveyance,  is  forfeited,  so  as  to  lay  the  foundation  of  this  action. 
The  only  objections  to  the  remedy  by  foreclosure  are  the  expense 
and  delay  attending  it.     But  an  expedient  has  been  adopted  to 
obviate  these ;  which  is  to  give  the  mortgagee  a  power  of  attorney 
in  the  mortgage  itself  to  sell  the  mortgaged  premises,  on  default 
of  payment,  without  recourse  to  a  court  of  chancery ;  and  account 
for  the  surplus  to  tlie  mortgagor.     Owing  to  the  maxim,  ^^  Once  a 
mortgage,  always  a  mortgage,"  it  has  been  doubted  whether  a 
>sale  under  such  a  power,  unless  the  mortgagor  joined  in  the  con- 
veyance, would  cut  off  his  equity  of  redemption ;  but  it  is  now 
settled  that  such  a  sale,  fairly  conducted,  will  be  conclusive  against 
him ;  and  to  inBure  fairness,  the  power  is  sometimes  conferred  on 
a  third  person ;  but  this  is  not  absolutely  necessary,  (a)     This 
power  to  sell  is  in  its  jiature  irrevocable,  and  passes  to  any  assignee 
of  the  mortgage ;  being  coupled  with  an  interest,  as  has  been  ex- 
plained before.    The  only  doubt  therefore  is,  whether  such  sale  ; 
will  be  conclusive  against  subsequent  mortgagees,  or  whether  they  i 
may  still   redeem  by  indenmifying  the  purchaser;   but  as  they 
have  notice  of  the  power  to  sell,  and  may  bid  at  the  sale,  I  see 
not  how  they  can  have  any  claim  to  redeem.     It  is  usual  to  ac- 
company the  mortgage  with  a  bond  or  note  for  the  money ;  but 

(a)  Brisbane  v.  Stoughton,  17  Ohio,  482.  The  power  of  sale  is  cumulative,  and 
does  not  deprive  the  raortcaeeo  of  the  remedies,  whether  by  strict  foreclosure,  or  a  sale 
by  order  of  court,  to  which  he  would  be  otherwise  entitled.  Shaw  v.  Norfolk  County 
K.  B.  Co.,  5  Gray,  162 ;  Hall  v.  Sullivan  R.  R.;  Pierce  on  American  Railroad  Law,  p. 
624,  note  ;  Carradine  r.  O'Connor,  21  Ala.  673  ;  Byron  v.  May,  2  Chandler  (Wis. ), 
103 ;  a  Story,  £q.  §§  1024,  1026,  1027  ;  Morrison  v.  Bean,  16  Texas,  267. 
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/this  is  not  essential.  A  mortgage  may  be  taken  to  seoure  |{(ture 
advances  and  responsibilities,  if  tiiis  intention  be  clearly  ezpreSaefl 
in  the  mortgage.  But  when  the  debt  is  evidenced  by  a  bond  or 
note,  the  holder  can  assign  the  mortgage  by  a  simple  indorse- 
ment  of  the  bond  or  note ;  for  the  security  follows  the  debt  as  an 
incident. 

If  there  be  several  mortgages,  their  respective  priorities  are  de» 
termined  by  the  record.  Formerly,  our  law  allowed  a  mortgage 
recorded  within  six  months,  to  take  effect  from  date.  But  now 
the  provision  is,  that  mortgages  shall  take  effect  from  the  time  of 
presentation  to  the  recorder ;  and  thus  a  wide  door  to  fraud  is 
effectually  closed.  If,  however,  a  subsequent  mortgagee  have  act- 
ual notice  of  a  prior  unrecorded  mortgage  at  the  time  of  takina 
his  mortgage,  the  fact  of  placing  his  mortgage  first  on  record,  wiU 
not  give  him  the  priority ;  for  this  would  be  to  convert  the  statu- 
tory provision  into  an  instrument  of  fraud,  by  placing  constructive 
above  actual  notice.  The  American  doctrine  is,  that  if  a  deed  be 
properly  executed,  the  record  is  constructive  notice  to  all  the 
world ;  and  precludes  the  averment  by  another  of  a  want  of 
■  actual  notice ;  but  it  is  not  the  only  notice  which  the  law  will  reo« 
-  ognize.  (a)  Again,  the  English  doctrine  of  tackinij  a  subseq^uent 
debt  upon  a  prior  mortgage,  so  as  to  cut  putlm  inteimediate  debt 
due  to  another,  has  never  been  adopted  here,  on  account  of  its 
manifest  incompatibility  with  our  doctrine  of  notice,  (i)  Each 
comes  in  according  to  his  priority  ;  and  whoever  may  commence 
proceedings,  the  oldest  lien  is  first  satisfied^  It  is  provided  by  our 
statute,  that  when  the  mortgagee  shall  have  entered  satisfaction 
of  the  mortgage,  either  upon  the  mortgage  itself  or  upon  the 
record,  such  entry  shall  operate  as  a  release  of  the  mortgage  ;  and 
it  has  been  decided  that  the  mere  fact  of  payment  discharges  the 
mortgage,  and  that  this  may  be  proved  by  parol,  {c) 

§  149.  Mortgage  of  Personalty,  (d)    The  foregoing  remarks  have 

(a)  But  in  Ohio,  it  in  now  settled  that,  contrary  to  the  doctrine  in  the  text,  a  movt- 
gage  properly  recorded  will  have  priority  over  a  prior  unrecorded  mortgage^  though 
with  notice.    See  note  on  p.  854. 

(b)  -{The  doctrine  of  tacking  never  existed  in  this  State.  Towner  v.  Wells,  8  Ohio, 
136  ;  Fitch  v,  Mendenhall,  17  id.  678.  Nor  in  Vermont  Chandler  •.  Dyer,  87  Vt. 
345.     And  it  has  now  disappeared  generally  in  the  States,  if  it  ever  existed.  \ 

(e)  Hill  V.  West,  8  Ohio,  222.  The  cancellation  of  a  mortgage  on  record  by  the 
person  appearing  upon  the  record  to  be  the  owner  of  it,  will  dischaige  the  niortgafle 
as  to  subsequent  bond  fide  purchasers  without  knowledge  of  the  facts,  although  the 
cancellation  was  made  through  fraud  or  mistake.  Swartz  v,  Leist,  13  Ohio  State,  419  ; 
Ely  V.  Schofield,  85  Barb.  830.  The  mortgagee's  purchase  of  the  mortgaged  premiaea 
I  extinguishes  the  mortgage  by  mei^er.  Jenninp  v.  Wood,  20  Ohio,  361.  Unleas 
'  otherwise  intended  by  the  parties.     Factors,  &c.  Ins.  Co.  v.  Murpliy,  111  U.  S.  78a 

(rf)  See  4  Kent,  Com.  138  ;  Story  on  Bailments,  196  ;  Miller  v.  Cassilly,  Wright's 
Rep.  208  ;  Hilliard  on  Mortgages.  -{The  interest  of  the  mortgagee  is  that  of  gfiD- 
era!  owner ;  and  he  is  entitled  to  possession  even  before  the  debt  is  due,  unless  the 
contrary  is  stipulated.  Kobinson  v.  Fitch,  26  Ohio  State,  659.  But  he  is  not  the 
owner  at  any  time,  and  therefore  cannot  sell  the  property  after  the  debt  is  due,  in 
order  to  realize,  but  must  resort  to  legal  proceedings.  Bi'nrd  v.  Westerman,  SS 
Ohio  State,  29,  32.  And  must  account  for  the  surplus  after  satisfying  his  debt. 
Hanes  v.  Tifiany,  25  id«  549,  554.    A  chattel  mortgage  cannot  be  madia^vpoii 
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related  to  re^t^  ;  bat  personalty  may  also  be  mortgaged.  A  mort- 
gage  of  persoiuilty  differs  from  one  of  realty,  chiefly  in  one  par- 
mere  choB^JiLJKtisa:  Tingle  r.  Fuher,  SO  W.  Ta.  4S7.  Thns  it  otiDOt  be  made 
ti|ioil  the  mortgasDr'B  interest  >a  distributee  of  an  estate  In  an  adminiitrator'a  handa  ; 
tha  imCrument,  iioweTer,  will  he  effectuated  aa  an  aaai^ment.  Herat  v.  Dagaa, 
S4  Oliio  State,  371.^  A  mortgage  of  peiwnal  property,  Kbere  tbe  mort^gor  retaina  . 
poasesaion  of  the  property,  with  power  of  aale,  ii  void  oa  agaiust  aubaequent  par-  i 
cbasera  uid  execnttoa  cniditorB.  Collins  v.  Myers,  16  Ohio,  G17;  Freeman  v.  Bawaon,  '. 
6  Ohio  State,  1  ;  HanDan  v.  Abbey,  7  id.  218;  Ganjner  v.  HcEwen,  IS  N.  Y.  12S. 
But  it  see ras  not  if  hia  sales  are  not  to  be  for  his  own  benelit,  bat  for  that  of  tbe  mart- 1 
cngar.  Kleine  n.  Katzeoberger,  20  Ohio  State,  110.  See  Gay  v.  Bidwell,  7  Mich.  G19, ' 
Erer  since  the  statute  of  1866,  iiareeonied  chattel  morCgagei  are  good  aa  between  the 
mortgagee  and  the  mortgagor,  or  subsequent  mortgagees  or  parohaaers  from  bitn  with 
notice.  They  ate  aba  good,  therefore,  aa  againat  an  assignee  in  bankruptcy,  wbo  sim- 
ply stands  in  the  sboes  of  the  bankrupt.  Gibson  v.  Warden,  14  Wall.  214.  ^  Conira, 
BUndy  v.  Benedict,  42  Ohio  State,  29S;  a.  o.  with  note,  2i  Am.  Law  Beg.  2eil.  hold- 
ing that  being  void  aa  to  creditors,  it  ia  void  aa  to  an  assignee  for  cnditors  ;  and  auch 
is  the  nile  as  to  an  administntor  of  the  inaolveot  estate  of  a  mortgagor  of  an  unn- 
corled  chattel  mortgage.  Kilbounie  o.  Fay,  29  Ohio  State,  264.  y  Since  164S,  we  have 
had  a  law  providing  for  the  registractun  of  personal  mortmges,  which  declarea  Tind  all 
mortgage*  of  peraooatty,  where  there  is  not  an  actual  and  continued  change  of  pone*' 
*ion,  as  against  subsequent  creditors,  purchasers,  or  mortgagees,  nnlest  the  original, 
or  a  copy,  shall  be  deposited  with  the  township  clerk ;  and  this  must  be  renewed  every 
jrar.  for  the  conatrnetion  of  this  act,  see  Paine  n.  Mason,  7  Ohio  State,  IBS.  Be- 
filing  it  out  of  time  does  not  make  it  a  new  mort^ige.  Biteler  n.  Baldwin,  42  Ohio 
State,  125.  The  lapse  of  s  full  year  without  renewal  renders  the  instrument  invslidj 
■s  against  creditors.  The  year  begins  to  run  from  the  exact  hour  of  the  prior  filing.  I 
Seaman  r.  Eager,  IS  Ohio  State,  209.  It  is  a  sufficient  filing  to  hand  the  mortgage  to] 
the  proper  officer,  and  have  him  indorse  it,  though  he  aubaequeutly  mUpUces  it,  and 
•DOtoet  mortgagee  inquiring  at  the  office  is  incorrectly  informed  that  there  is  no  mort-/ 
gage  there.  Jordan  t>.  Famsworth,  15  Oiny,  517.  If  the  morteage  be  executed  by 
joint  owners  it  must  be  filed  or  refiled  In  all  the  townahipa  in  whinh  they  reudH.  Ault- 
uian  V.  Ony,  41  Ohio  State,  69S.  A  description  of  the  property,  which  will  enable 
liird  penona  to  identify  it,  aided  by  inquiries  which  the  mortgage  itself  indicates,  ia 
sufficient.  Lawrence  v.  Evarta,  7  Ohio  State,  194.  A  cliattf;!  mortgage  cannot,  of) 
itaeir,  give  a  lien  on,  and  title  to,  subsequently  acquited  praperty,  but  the  mortgage*  \ 
may  acquire  a  valid  lien  on  such  pro[ierty  where  it  is  actually  delivered  to  him,  pur-  ' 
■uant  to  the  provisions  of  the  mortgnge.  Chapman  t.  Weimer,  4  id.  481:  74  Me.  332;  ' 
18  S.  Ca.  157;  49  Hiuh.  425  ;  30  Minn.  132.  Conira,  58  Iowa,  499.  The  mortgagor'a 
interest  ia  subject  to  execntion  or  attachment ;  and  if  the  mortgngee'g  security  ia 

e laced  in  Jeopardy  by  proceedings  of  other  creditors  of  the  mortgagor,  his  remedy  ia 
I  equity.  Curd  *.  Wunder,  5  id.  62  ;  Carty  v.  Fenstemacher,  It  Ohio  State,  4G7  ; 
Morgan  v.  Spongier,  20  Ohio  State,  38,  G&.  And  if  tbe  mortgagor  has  the  right  of) 
poansaion,  the  mortgagee's  remedy  ia  in  equity  in  such  case.  Curd  v.  Wunder,  rupra.: 
Otherwise  he  may  replevy,  but  the  lien  of  the  other  creditors  is  not  divested  hj  ther 
replevying.  Carty  v.  Fenatemacher.  supra.  When  a  mortgage,  which  gives  the  mort-l 
gagor  Che  right  to  retain  the  goods,  contained  an  express  provision  that  if  the  mort- 
gagor should  commit  waste,  or  attempt  to  secrete  or  remove  tbe  goods,  the  mortgagee 
might  take  possession,  and  the  goods  were  levied  on  by  other  creditors  and  removed  < 
from  the  possession  of  the  mortgagor,  and  the  towuBhiji  of  his  residence,  the  mortgagee  ' 
might  replevy  them  before  condition  broken.  Ashley  r.  Wright,  19  Ohio  Sute,  291.  ' 
And  «ee  Gooding  e.  Shea,  103  Mass.  360  ;  Fuller  v.  Day,  103  Mass.  481  ;  Tneeley  i. 
Bobinson,  103  Moss.  65S  ;  Brown  v.  Phillips,  3  Bush,  656.  A  clause  giving  the 
mortgagee  a  right  to  take  poasessioa  when  he  deems  himself  in  danger  gives  him  the 
right  to  jndge  of  the  necessity,  provided  he  acts  in  ^ood  faith.  Barrett  v.  Hart, 
43  Ohio  State,  41.  A  mortgage  of  personal  property,  situated  in  another  State,  if  ex- 
ecuted and  recorded  in  auch  State,  acconltng  to  its  laws,  ia  valid  in  this  States  without 
any  new  record  or  ilUng,  where  the  mortgagor  has,  after  the  executioo  >  '  '  " 
pge,  removed  into  the  State,  and  brought  the  property  with  him  withoa 
of  the  mortgagee.  Kanagn  r.  Taylor,  7  Ohio  State,  134.  Cobb  D.  Busn 
SS7.  A  person  taking  a  chattel  mortgage  with  actoal  notice  of  an  unBati__ 
mortgage  upon  the  aame  projierty,  is  not  a  bond  fiie  mortgagee  under  this  M 
constrnctive  notice,  not  in  accordancu  with  tlici  statute,  will  not  alone  be  lufSl 
constitDle  ffidia  ^dt».     Day  v.  Hunson,  11  Ohio  State,  (88.    But  tLis  mle  d 
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/  ticular ;  namely,  as  to  the  party  who  shall  have  poMeBiion  during 
the  mortgage.    As  possession  of  personalty  is  usiutlly  taken  by 
the  world  to  be  evidence  of  ownership,  and  credit  given  accord- 
ingly ;  and  as  there  arc  no  records  of  personalty  where  titles  can 
be  traced  and  incumbrances  ascertained ;  it  would  seem  to  be  the 
policy  of  the  law,  in  order  to  prevent  fraud  upon  third  persons, 
that  the  mortgagee  should  have  possession  of  the  thing  mortgaged. 
I  But  the  decisions  only  go  to  this  extent,  that  where  the  retaining: 
<  of  possession  by  the  mortgagor  produces  actual  fraud  upon  third 
persons,  the  rights  of  the  mortgagee  are  postponed  to  theirs ;  but 
where  third  persons  are  not  actually  defrauded,  .the  mortgage  is 
good  to  the  mortgagee, though  the  mortgagor  retains  possession,  (a) 
|ln  other  respects,  the  rights  and  remedies  of  the  parties  are  nearly 
(the  same  as  with  respect  to  realty.     If  the  mortgagee  be  not  in 
possession,  he  may,  on  default,  either  obtain  possession  by  action 
'^t  law,  or  foreclose  by  suit  in  chancery.    If  he  be  in  possession, 
khere  is  no  occasion  for  a  bill  of  foreclosure.    In  this  case,  the 
mortgage  does  not  differ  from  a  pledge  or  pawn  to  which  posses- 
^  jsion  is  essential,  except  in  the  mere  form  of  the  writing.    When 
the  mortgagee  is  in  possession,  and  there  is  a  default,  he  may  sell, 
j  on  reasonable  notice  to  the  mortgagor ;  but  until  sale,  the  right  of 
I  redemption  continues.    If  no  pay-day  be  fixed,  there  may  be  a 
*  redemption  at  any  time  before  sale  on  notice.    But  there  are  some 
cases  where  the  mortgagee  of  chattels  never  has  possession ;  as 
maritime  pledges,  on  bottomry  and  re8j>ondentia^  (&)  which  the 
master  of  a  ship  is  authorized  to  make  m  a  foreign  port,  in  cases 
of  necessity.     To  secure  a  loan  on  bottomry^  the  ship  and  freight 
are  hypothecated  to  the  lender.    To  secure  a  loan  on  respandentioj 
the  cargo  only  is  hypothecated.    In  neither  case,  of  course,  does 
possession  accompany  the  pledge ;  and  the  hypothecation  is  evi- 
denced by  bond.    The  lender  stands  in  the  place  of  an  insurer,  for 

'apply  to  a  general  creditor ;  his  levy  of  execution  with  notice  of  an  unrecorded  mort- 

I  l&^S^  gives  him  a  prior  lien.     Houk  v.  Condon,  40  Ohio  State,  569.     A  chattel  moit- 

I  'mge,  where  the  mortgagee  is  in  possession,  is  good  even  as  against  judgment  crediton, 

I  uiough  the  mortgage  is  so  imi^criect  as  to  amount  only  to  an  executory  contract.     Coe 

Iv,  Columbus,  P.  &  I.  R.  R.  Co.,  10  Ohio  State,  372.     As  to  what  is  sufficient  poasenion 

jby  the  mortgagee  in  such  case,  see  Carpenter  v.  Siielliiig,  97  Mass.  452 ;   rarahal  r. 

E«»rt,  52  Barb.  367.    The  want  of  a  notar}''s  seal  to  his  certificate  to  the  affi<Uvit» 

wul  not  invalidate  a  mortsago.     Ashley  v.  Wright,  19  Ohio  State,  291 ;  Gibson  v. 

Warden,  14  Wall.  244.    A  lease  reserving  a  lien  on  {lersonalty  on  the  premisea,  to  be 

valid  as  against  subsequent  mortgages,  must  be  filed  as  a  chattel  mortgage.    Smith  v. 

jWorman,  19  Ohio  State,  145.    Where  a  mortgagee  takes  the  pro{>erty  to  his  store,  and. 

,«ells  it  as  the  chance  comes  with  other  lots  of  similar  goods,  but  keeps  the  acconnta 

:'8eparately,  there  is  no  such  confusion  of  goods  as  to  charge  him  with  the  value  at  the 

.time  he  took  them  there.     Armstrong  v.  McAlpin,  18  Ohio  State,  184.     A  power  of 

sale  in  such  n  mortgage  is  valid.     Cobb  v.  Farr,  16  Qray,  597  ;  Hawkins  v.  Hastinga 

Bank,  1  Dill.  462.     It  is  not  necessary  in  foreclosing  that  the  property  be  within  the 

jurisdiction  of  the  court  if  the  parties  are.     Honct*  a  court  can  order  sale  of  a  vessel 

under  a  chattel  mortgage  though  sEiTbe  out  of  the  jurisdiction.     Means  v.  'Worthing- 

ton,  22  Ohio  State,  622. 

\a)  McQarrau  v.  Haupt,  9  Iowa,  83  ;    Forest  r.  Tinkham,  29  111.  141 ;  Marrow  v. 
Forney,  35  Ala.  131 ;  Hackett  v.  Manlove,  14  Cal.  85. 

(6)  3  Kent,  Com.  lee.  49.    What  is  sufficient  necessity  to  justify  a  bottomry  bond, 
is  fully  discussed  in  The  Grapeshot,  9  Wall  189. 
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he  takes  the  risk  of  the  voyage.  If  the  ship  or  cargo  be  lost,  he 
receives  nothing ;  if  not,  he  receives  the  principal  loaned,  and  the 
extraordinary  interest  agreed  upon ;  and  he  has  a  lien  upon  the 
thing  hypothecated,  for  payment. 


LECTURE  XXVI. 

EQUITABLE  ESTATES,  (o) 

§  150.  In  what  they  Consiat    The  estates  before  described,  with 
the  exception  of  mortgages,  are  strictly  legal  estates  ;  that  is,  such 

(a)  See  2  Black.  Com.  827  ;  4  Kent,  Com.  lee.  61,  62 ;  the  title  Uses  and  Trasts 
in  the  Digests  of  Hilliard  and  Cruise  ;  Bacon  on  Uses  ;  Saunders  on  Uses  and  Trusts. 

In  Oeneral,     With  respect  to  equitable  estates,  it  is  a  general  maxim,  that  as  be-  \ 
tween  equities  otherwise  equal,  the  eider  is  preferred.     Woods  v.  Dille,  11  Ohia  456.  \ 
Unless  the  foi-mer  has  so  acted  as  to  raise  an  e8topi)eI  in  favor  of  the  younger.     Brown  f 
V.  Kuhn,  40  Ohio  State,  468.     Thus  a  bill  of  peace  by  a  patentee  under  a  junior  entry 
will  not  be  sustained  against  an  eijuitable  title  under  a  senior  entry.     Wallace  v.  Por- 
ter, 14  Ohio,    272.     And  sec   Nisewanger  o.  Wallace,  16  Ohio,  557.    An  equitable  I 
estate  is  descendible,  and  liable  to  be  sold  for  payment  of  debts.     Avery  v,  Dufrees,  9 1 
Ohio,  145.     Prior  to  the  statute  of  1810,  a  decree  for  a  conveyance  did  not  operate  asl 
a  conveyance,  but  had  to  be  enforced  by  attachment  or  sequestration.     And  this  isl 
still  the  case  with  decrees  of  the  federal  courts.     Randall  v.   Pryor,   4   Ohio,    424  ;' 
Shepherd  v.  Ross  County,  7  Ohio,  pt.  1,  271.     An  equitable  title,  even  with  possession,  \ 
is  no  bar  to  an  action  of  ejectment.     Spencer  v.  Marckel,  2  Ohio,  263.     It  can  only  * 
be  enforced  in  equity.     Barr  v.  Hatch,  3  Ohio,  527.     This,  of  course,  is  not  so  now 
under  the  code.     Powers  v.  Armstrong,  36  Ohio  State,  357.     But  an  equitable  title  I 
with  possession  for  more  than  twenty-one  vears  is  goo<l,  even  in  ejectment,  against  the  ] 
naked  legal  title.     Barton  v.  Morris,  15  Ohio,  408.     So  after  an  undisputed  possession]' 
for  forty  years,  an  equitable  title  will  be  presumed  against  a  naked  legal  title.     Biercel 
V,  Pierce,  15  Ohio,  529.     Though  a  decree  for  a  conveyance  here  operates  as  a  convey- 
ance, it  is  as  lietwecn  the  parties  subject  to  thfi  contingency  of  reversal ;  but  not  as  to 
a  purchaser  before  notice  of  proceecllhgs  to  reverse.     Taylor  r.  Boyd,  3  Ohio,  887. 

Innocent  Purchaser  withotU  Notice.     This  question  cannot  arise  where  neither  party 
has  the  legal  title.    Woods  v,  Dille,  11  Ohio,  455  ;  Anketel  v.  Converse,  17  Ohio  State,  ' 
11  ;  Elslner  r.  Fife,  32  Ohio  State,  358.     A  mere  volunteer  or  claimant  on  a  past  con- 
sideration cannot  have  the  rights  of  a  bond  ^fide  buyer  as  an  assignee  for  the  benefit  of 
creditors.     Moi^n  v.  Kenney,  38  Ohio  State,  610,  613  ;   or  judgment  or  execution 
lienholder.     Sessions  v.  Trevitt,  39  id.  259  ;  Page  v.  Thomas,  43  id.  38  ;  but  if  the  prior  \ 
claim  is  a  mere  e(|uity,  as  a  defectively  executed  mortgage,  a  grantee  for  a  past  considera-  y 
tion  holds  free  of  it.     Clements  v,  Doerner,  40  Oliio  State,  682,  634.     K«citals  in  a  '^ 
deed  or  patent  are  notice.     Bell  v.  Duncan,  11  Ohio,  102  ;  Mack  v.  Brammer,  28  Ohio 
State,  508  ;  Scegar  r.  Harrison,  25  id.  14.     Parties  dealing  with  heirs  in  regard  to  i 
descended  lands,  are  chargeable  with  notice  of  the  extent  of  their  rights.     Piatt  v.  St.  ' 
Clair,  6  Ohio,  •227.     Notorious  actual  adverse  possession  is  an  answer  to  the  plea  of  \ 
innocent  purchaser,  that  being  notice  which  would  put  a  prudent  man  upon  inquiry.  ) 
House  V,  Beatty,  7  Ohio,  2  pt.  84  ;  Reeder  v.  Barr,  4  Ohio,  446  ;  Woodworth  v,  Paige, 
5  Ohio  State,  70  ;  Williams  v.  Sprigg,  6  id.  585  ;  Stembcrger  v.  Hanna,  42  Ohio  State, 
805  ;  Day  «.  R.  R.  Co.,  41  id.  892  ;  Morrison  r.  Kelly,  22  III.  610  ;  90  N.  Y.  298  ; 
18  Fla.  688  ;  Warren  v.  Richmond,  53  III.  52 ;  Hoppin  v.  Doty,  25  Wis.  578  ;  Russell 
V.  Streezy,  22  Mich.  235  ;  Phillips  t>.  Costley,  40  Ala.  486  ;  Pell  v,  McElroy,  36  Cal. 
268.     Where  real  estate  belonging  to  a  partnership,  but  held  in  the  name  of  one,  is 
nsed  for  partnership  purposes,  this  would  doubtless  be  notice  to  a  buyer  from  such 
partner  of  the  rights  of  the  firm.     Notice  of  facts  sufficient  to  put  a  reasonable  man  on 
inquiry  is  good.     Baker  v.  Bliss,  39  N.  Y.  70.     The  knowledge  need  not  come  from 
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as  courts  of  law  can  recognize  and  enforce.    And  in  the  earliest 
period  of  the  English  law,  no  other  estates  were  known.    But  the 

f  the  claimant :  it  is  safficient  if  it  come  from  any  source  worthy  of  credit.    Batcher  «• 
I  Yocum,  61  Penn.  State,  168.  The  doctrine  of  notice  does  not  apply  to  mort^ges  in  Ohio^ 

-  as  they  take  effect  against  third  parties  only  when  recorded.     Bloom  i\  N  oggle,  4  Ohio 
State,  45 ;  Sidle  v.  Maxwell,  id.  236 ;  Tousley  v.  Tousley,  5  id.  78  ;  En^in  v,  Shney, 

;  8  id.  509 ;  Building  Ass'n  v,  Clark,  48  id.  427.  Nor  can  this  plea  protect  a  title 
i  orijg^nally  defective  against  a  better  adverse  title.  McArthur  v.  Phoebus,  2  Ohio,  415. 
■  This  doctrine  of  innocent  purchaser  applies  to  permanent  leaseholds.     Ludlow  v.  Kidd, 

-  8  Ohio,  541  ;  and  to  mort^gees  not  for  past  considerations.  Fai*mer  s  Bk.  v.  Teeters, 
;  81  Ohio  State,  86.  Where  the  legal  title  has  been  fraudulently  obtained  against  a 
•^  superior  equity,  and  conveyed  to  an  innocent  purchaser  without  notice,  redress  can 
;  only  be  had  against  the  party  committing  the  fraud.  Ludlow  v,  Kidd,  4  Ohio,  244  ; 
.Booraem  v.  Wells,  4  Green,  87.  To  sustain  the  plea  of  innocent  purchaser  without 
/notice,  the  purchase-money  must  have  been  paid  m  money  or  its  equivalent :  giving 
)  notes  secured  by  mortgage  is  not  sufficient.     Ilaugliwout  v.  Murphy,  21  N.  J.  £q.  118  ; 

Bowen  v.  Prout,  52  llL  854.  A  purchaser  with  notice  from  a  vendee  without  notice, 
will  be  protected.  Ramsey  v.  Jones,  41  Ohio  State,  685  ;  Harrison  v.  Forth,  2  Prec 
|Ch.  51.  A  decree  in  chancery,  curing  a  defective  deed,  is  not  notice  to  a  purchaser 
junder  an  attachment,  not  being  party  to  the  decR*e.  Paine  v.  Mooreland,  15  Ohio, 
f485.  And  see  Warner  r.  Webster,  18  Ohio,  505.  A  decree  curing  a  defective  mort- 
( gage  is  only  effectual  from  its  rendition  as  against  third  persons.  Ciement<B  v.  Doemer, 
40  Ohio  State,  682.  A  purchaser  at  a  sheriff's  sale,  without  notice  of  a  secret  equity, 
is  protected,  though  he  had  notice  before  conAnnation.  Oviatt  v.  Brown,  14  Ohio, 
885. 

Title  Bonds  and  Defective  Deeds,    It  is  not  unusual  to  sell  land,  with  an  obligation 
to  convey  upon  payment  of  the  purchase*  money,  instead  of  executing  a  deed,  and  tak- 
ing back  a  mortgage.     This  obl^^ation  must  bie  in  writing,  to  comply  with  the  statute 
of  frauds,  and  is  usually  in  the  shape  of  a  title  bond.     Now  this  only  conveys  to  the 
purchaser  an  equitable  estate,  even  when  the  purchase-money  has  all  been  paid.     And 
the  same  is  true  of  an  intended  legal  conveyance,  which  happens  to  lack  any  of  the 
lesal  requisites  of  a  deed.     Accordingly,  the  equitable  owner  can  only  perfect  his  legal 
tiwe  by  a  decree  in  chancery  for  a  deed,  in  the  nature  of  a  decree  for  specific  perform- 
ance of  a  contract  to  convey.     And  this  may  be  had  agninst  the  heirs  of  the  vendor, 
if  the  title  descends  to  them.     But  where  the  declaration  is  in  covenant  u|>on  a  title 
bond,  and  only  the  condition  is  relied  upon,  without  the  penal  part,  it  is  not  a  cove- 
nant    Huddle  V.  Worthingtoii,  1  Ohio,  423.     A  vendor's  lien  arises  only  in  case  of 
;an  actual  sale  and  does  not  exist  where  one  holding  land  as  security  reconveys  it  to  the 
debtor  without  payment.     O'Connor  v.  Smith,  40  Ohio  State,  214.     Where  land  is 
I  sold  by  title  bond  and  the  vendee  in  possession,  a  judgment  against  the  vendor  will 
I  bind  the  land  to  the  extent  that  the  purchase-money  nmiains  unjuiid.     l^efferson  v. 
1  Dallas,  20  Ohio  State,  68.    Such  a  vendee  in  possession  has  a  Ruy»erior  equity  to  a  subse- 
jquent  purchaser  from  the  vendor.    Goings  v,  Allen,  4  Bush  (Ky.),  6u8.     Where  the 
'  vendor  under  a  title  bond,  after  delivering  possession  to  the  vendee  mortgages  the 
land,  8ul«equent  payments  of  the  purchase-money  by  the  vendee  to  the  vendor  prior  to 
a  claim  by  the  mortgagee's  assertion  of.  a  right  to  receive  them  from  the  vendee  will  be 
,  protected.    Ranney  r.  Hardy,  43  Ohio  State,  157.    A  defective  deed  to  a  band  fide  buyer 
creates  an  equity  3ui)erior  in  merit  to  a  vendor's  lien.     Hume  v.  Dixon,  37  Ohio 
State,  66. 

EquiOihle  Liens,    The  most  common  case  of  equit^ible  lien  is  that  of  a  vendor  for 
.  the  purchase-money.     Although  the  vendee  has  obtained  the  legal  title,  yet  if  lie  has 
not  paid  for  it,  he  is  not  in  good  conscience  entitled  to  the  absolute  ownership.     Ac- 
cordingly the  vendor  retains  a  lien  against  the  vendee,  and  all  clsiniiTig  under  him  with 
.  notice.     But  this  is  only  when  the  vendor  has  done  no  act  to  indicate  that  he  does  not 
;  intend  to  rely  upon  the  land,  as  by  taking  a  mori^gage  upon  only  a  part  of  the  land,  or 
)  by  taking  any  collateral  security.     Williams  v.  Roberts,  5  Ohio,  35  ;  Dietrich  v.  Folk, 
40  Ohio  State,  635  ;  Shall  v.  Biscoe,  18  Ark.  142  ;  M(;Carty  r.  Penet,  4  Ind.  226; 
Pierson  v.  David,  1  Clarke,  23  ;  Mc Alpine  v,  Burnet,  19  Texas,  497  ;  Onash  v.  George, 
58  Iowa.  492  ;  Hett  r.  Collins,  103  111.  74  ;  Boyer  v.  Austin,  75  Mo.  81.     But  see 
Stevens's  Appeal,  38  Penn.  State,  9  ;  FoUett  v.  Kcese,  20  id.  561.     But  a  lien  dates 
:   from  the  date  of  the  contract  of  sale,  and  subsequently  taking  a  mortgage  at  the  time 
of  conveyance  upon  the  property  for  the  Iwlance  of  the  purchase-monr^y  will  not  defeat 
it.     Neil  V.  Kinney,  11  Ohio  State,  58  ;  Anketel  v.  Converse,  17  Ohio  State,  11  ;  Wasson 
V.  Davis,  84  Texas,  159.     Contra,  Pease  v.  Kelly,  8  Oregon,  417.     But  it  has  been 
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institution  of  a  conrt  of  chancery  has  given  rise  to  another  kind 
of  estates,  which  may  be  denominated  equitable^  and  which  now 

held  in  some  States  that  ereii  taking  collateral  secnrity,  though  primd  facU  a  waiver  J 
may  be  proTented  from  operating  as  such  by  an  express  agreement.    Schwartz  v.  Stein  J 
29  Md.  112 ;  McGonigal  v,  Plnmmer,  30  Md.  422 ;  Adams  v.  Buchanan,  49  Mo.  64.' 
In  Illinois  a  distinction  is  taken  where  a  lien  is  reserred  in  the  deed  of  conveyance, 
and  in  such  case  the  taking  of  other  security  will  not  waive  the  lien.    Carpenter  v. 
Mitchell,  54  IIL  126.     But  the  mere  taking  of  notes  or  bonds  of  the  vendee  without  | 
endorsement  does  not  rebut  the  lien.     Gnash  v.  George,  58  Iowa,  492  ;  Bradley  «. 
Curtis,  79  Ky.  827 ;  Whetsel  v.  Roberts,  81  Ohio  State,  503 ;  Chilton  r.  Braidlee, 
2  Black.  458  ;  Burger  v.  Potter,  32  111.  66  ;  Walker  v.  Sedgwick,  8  Cal.  898  ;  Griffin 
V.  Blanchard,  17  Cal.  70  ;  Buntin  t;.   French,  16  N.  U.  592.    And  there  are  cases 
where  collateral  security  does  not  rebut  the  lien ;  namely,  where  the  sale  is  by  title 
bond,  or  contract  to  convey,  the  vendor  retaining  the  legal  title.     Rogers  v,  Blum,  56 
Tex.  1.     This  equitable  lieu  of  the  vendor  is  superior  to  uie  right  of  dower  in  the  widow  \ 
of  the  vendee.     Elliott  v.  Plattor,  43  Ohio  State,  198.     There  is  also  what  is  called  an  j 
equitable  raortgaffe,  which  is  where  a  debtor  deposits  his  title  deeds  with  a  creditor  as 
security  for  a  debt.     This  was  very  common  in  England,  but  is  rarely  done  here,  if  at 
alL     It  has  been  held  that  no  lien  is  created  in  Ohio  by  such  a  deposit,  though  such  is 
the  declared  intention.     Probasco  v,  Johnson,  2  Disney,  96.     But  it  seems  to  be  recog- 
nized in  New  Jersey.     Griffin  v.  Griffin,  3  Green,  104.    The  vendor's  lien  is  found^  \ 
upon  an  implied  trust  between  him  and  the  vendee,  and  therefore  does  not  pass  to  the  i 
Assignee  of  a  note  given  for  the  purchase-money.    Jackman  v,  Hallock,  1  Ohio,  318  ;  I 
Brush  V.  Kinsley,  14  Ohio,  20.     Keith  v.  Homer,  82  III.  524  ;  Walker  v.  Williams,  30 
Mo.  165;  Shall  v.  Biscoe,  18  Ark.  142  ;  Ross  v.  Heiutiser,  31  Cal.  313.     But  see,  conirot 
Kern  v.  Hazelrigg,  11  Ind.  443 ;  Moore  v.  Raymond,  15  Texas,  554  ;  Rakeatraw  v, 
Hamilton,  14  Iowa,  147 ;  Griffin  v.  Camack,  36  Ala.  695  ;  Lewis  v.  Pusey,  8  Bush, 
615  ;  Watt  v.  White,  33  Texas,  421 ;  Wakefield  v.  Johnson,  26  Ark.  506.     It  may  be  | 

? reserved  when  assigned  in  terms,  though  not  otherwise.    Smith  v.  Smith,  9  Abb.  1 
*r.  (N.  8.)  420  ;  Hooper  v,  Logan,  23  Md.  201  ;  Walsh  v.  Bagle,  30  Md.  262.     When) 
the  Uen  is  expressly  reserved  in  the  deed  of  conveyance,  it  will  pass  by  the  assignment ; 
of  the  right  to  receive  the  purchase-money.     Carpenter  v.  Mitchell,  54  111.  126.     Norl 
will  this  lien  pass  by  a  sheriff's  sale,  so  that  the  purchaser  can  set  it  up  against  the  j 
widow's  dowPT.     McArthur  v.  Porter,  1  Ohio,  99.    The  vendor  does  not  extiu^ishv 
his  lien  simply  by  taking  a  mortgage  ;  and  therefore  it  will  have  priority  over  a  judg- 
ment between  the  date  and  recoming  of  the  mortgage.     Boos  v.  Ewing,  17  Ohio,  500  ; ' 
Anketel  v.  Converse,  17  Ohio  State,  11.     Even  though  the  mortgage  be  on  other  pro- 
perty.    Elliott  V.   Plattor,  43  Ohio  State,  198.     Contra,  Harris  v.  Harlan,   14  Ind. 
439  ;  Mattix  v.  Weand,  19  Ind.  151  ;  Selby  v,  Stanley,  4  Minn.  65.     Where  a  guar-- 
dian  has  given  a  lien  upon  rents  to  improve  his  ward's  land,  this  will  hold  good  against 
a  paramount  title  purchased  by  the  ward  when  of  age.     Este  v.  Strong,  2  Ohio,  401. , 
The  advancement  of  money  to  pay  an  intestate's  debts  creates  no  equitable  lien  on  the  i 
proi»erty  descended  to  his  heirs.     Lieby  u.  Parks,  4  Ohio,  469.     But  a  vendor's  lien  1 
will  pass  by  devise  along  with  the  legal  title.     Tienian  v.  Beam,  2  Ohio,  383.     Where  [ 
several  tracta  have  descended  to  heirs,  subject  to  the  debts  of  the  ancestor,  some  of  ^ 
which  have  been  aliened  by  the  heirs,  equity  will  compel  the  creditors  to  exhaust  first  i 
those  which  have  not  been  aliened  ;  anrl  as  to  those  which  have  been  aliened,  to  begin 
with  the  last  and  pixKieed  back  in  regular  ordtT.     Piatt  v.  St.  Clair,  6  Ohio,  227.  ', 
The  vendor's  lien  is  preferred  to  that  of  a  judgment  without  notice,  and  to  that  of  a| 
mortga^  with  notice.     Patterson  v.  Johnson, /Ohio,  1  pt  225.     Where  one  creditor  \ 
haBTft  hen  upon  only  one  fund,  and  another  has  a  lien  upon  two,  the  former  may  | 
compel  the  latter  to  exhaust  the  fund  upon  which  he  has  no  lien.     Bank  of  Musk.  v.  { 
Canoenter,  7  Ohio,  1  pt.  21  ;  Fassett  v,  Traber,  20  Ohio,  540  ;  Stemberger  v.  Hanna, 
42  Ohio  State,  305.     in  Kentucky,  by  statute,  the  vendor's  lien  does  not  exist  unless 
reserved  in  the  deed.     2  Stanton's  Rev.  St  230  ;  Maupin  v.  McCormack,  2  Bush,  206. 
It  has  there  U^come  a  common  method  of  securing  unpaid  balancas  of  purchase-money 
instead  of  taking  back  a  mortgage.     It  is  not  lost  by  renewing  notes.     Lush  v.  Hopper, 
8  Bush,  179.     What  is  a  sufficient  reservation  in  tne  deed,  see  Keith  v.  Wolf,  5  Bush, 
646  ;  Letlford  v.  Smith,  6  Bush,  127.     If  the  reservation  was  omitted  by  mistake,  it 
may  be  corrected.     Phillip  v.  Skinner,  6  Bush,  662.     In  Kansas  the  lien  is  not  recog- 
nized at  all.     Simpson  v.  Munder,  3  Kans.  172  ;  Brown  v,  Simpson,  4  Kans.  76. 

Uaea  and  Trusts.  If  the  English  statute  of  uses  w^as  ever  in  force  here,  it  became 
so  \x7  the  territorial  law  of  1795,  or  by  the  State  law  of  1805,  which  were  repealed  by 
the  law  of  1806.     1  Chase,  SUt.  190,  512,  528.    Since  then,  it  certainly  has  not  been 
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occupy  a  very  important  place  in  the  law  of  realty.  It  is  not 
common  in  the  books,  to  find  such  a  title  as  equitable  e%tate%;  but 
I  have  selected  it  for  the  purposes  of  discussing  a  variety  of  rules 
relating  to  property,  whicn  could  not  well  be  embraced  under  any 
other  head ;  and  which  are  essential  to  a  proper  understanding  of 
this  brancli  of  law.  By  an  equitable  estate  is  meant  any  right 
or  interest  in  land,  which  not  having  the  properties  of  a  le{^ 

•  estate,  requires  the  aid  of  a  court  of  chancery  to  make  it  availa- 
j  ble.    What  are  the  requisites  of  a  legal  estate  will  be  explained 

hereafter.    It  may  be  laid  down  in  the  mean  time  as  a  general 

proposition,  that  whenever  one  man  has  a  legal  title  to  land,  to 

which  another,  on  the  established  principles  of  equity,  has  a  right, 

the  latter  may,  by  recourse  to  a  court  of  chancery,  render  his 

( equitable  title  available  against  the  legal  title.    In  all  such  cases, 

I  the  owner  of  the  legal  estate  is  held  to  be  a  tru^stee  for  the  ovirner 

I  of  the  equitable  estate ;  and  chancery  will  compel  him  to  execute 

i  the  tru9t^  for  the  use  of  the  latter.    Hence  equitable  estates  have 

acquired  the  name  of  uses  or  trusts;  under  which  name  their 

properties  will  now  be  considered. 

§  151.  Origin  of  Usea  and  Trusts,  (a)  In  the  civil  law,  a  dis- 
tinction existed  between  a  right  to  enjoy  the  rents  and  profits 
of  land,  and  a  right  of  property  in  the  land  itself ;  and  thus  one 
person  might  have  the  naked  legal  ownership,  while  the  whole  ben- 
eficial interest  belonged  to  another.  In  the  early  part  of  the  four- 
teenth century,  this  distinction  was  introduced  into  the  English 
law  through  ecclesiastical  influence.     The  efforts  of  the  church  to 

•  enrich  itself  by  the  acquisition  of  lands  had  been  opposed  by  a 
series  of  statutes,  known  as  the  statutes  of  mortmain^  (b)  the  object 

in  force.  Helfenstine  v.  Garrard,  7  Ohio,  1  pt.  275  ;  Thompson  v.  Gibson,  2  Ohio,  S39. 
This  statute  is  commonly  referred  to  as  27  Henry  t)io  8th,  chap.  10.  The  doctrine  of 
charitable  uses  has  been  recognized  in  the  case  of  Bryant  r.  McCandless,  7  Ohio^  2  jpt. 
135,  where  certain  persons  calling  tbemselves  the  Licking  I^nd  Company,  in  making 
partition,  apjiropriated  sundry  tracts  *'to  be  a  perpetual  fund  for  the  support  of  the 
ministration  of  the  gospel  on  the  premises  of  the  company,"  but  created  no  trustee 
or  donee.  After  thirty  years,  t)ie  legislature  aiipointed  a  tnistee,  and  the  dedication 
was  sustained.  And  see  Mclntire  v.  2^nesville,  9  Ohio,  203  ;  Melntvre*8  Adm'rs 
V.  Zanesvillc,  17  Ohio  State,  352  ;  Girard  r.  Philadeljihia,  7  Wall.  1.  W'here  a  trust 
was  created  in  Virginia,  of  lands  in  Ohio,  and,  on  the  death  of  the  tniHtee,  his  place 
was  supplied  by  appointment  of  the  Vii^nia  court  of  chancery,  it  was  held  that  the 
conveyances  of  tlie  second  trustee  could  not  be  recognized  hero.  Henry  9.  Doctor, 
9  Ohio,  49.  Where  a  conveyance  in  trust  is  fraudulent,  it  may  be  set  aside  in  chan- 
cery, without  making  the  beneficiaries  parties.  CampWll  v,  Watson,  8  Ohio,  498. 
The  obligations  of  a  tnistee  of  lands  descend  to  his  heirs,  and  if  infants,  they 
must  have  a  guardian  ad  litem  duly  appointed  and  notified.  St.  Clair  v.  Smith, 
3  Ohio,  355.  Ah  to  trunts  for  religious  societies,  see  Pri(;e  v,  Mcthoilist  Church,  4 
Ohio,  615  ;  Keyser  v.  Staiisifor,  6  Ohio,  863  ;  Smith  v.  Swonnstedt,  16  How.  288  ; 
The  Dublin  Case,  38  N.  H.,  459  ;  Att'y-Gcu.  v.  Proprietors  of  Meeting-house,  &c.,  8 
Gray,  1. 

{a)  2  Black.  Com.  327,  332.  Religious  societies  are  authorized  under  order  of  coort 
to  convey  their  real  estate  by  act  of  March  24,  1860. 

{h)  Id.  268.  In  Ohio  R.  S.,  §  5915,  is  the  only  statute  of  mortmain,  and  provides 
that  a  gift  or  devise  to  charitable,  &o.,  puq>oses  by  a  person  leaving  issue  or  an  ad- 
opted child  shall  be  void  unless  the  instrument  was  made  at  least  a  year  prior  to  the 
donor's  dfcense.  Such  bequest  is  not  valid  by  being  made  contingent  on  the  extinction 
of  lineal  descendants.     Patton  v.  Patton,  89  Ohio  State,  590. 
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of  which  was,  to  disable  religious  corporations  from  receiving  con-  = 
veyances  of  real  estate.  But  these  various  restrictions  related  to  j 
legal  estates  only ;  and  to  avoid  their  effect,  recourse  was  had  by  \ 
the  clergy  to  the  above  distinction  made  in  the  civil  law.  Con-  ' 
veyances,  therefore,  instead  of  being  made  directly  to  the  church, 
were  made  to  individuals,  with  the  understanding  that  the  church 
was  to  have  the  beneficial  enjoyment.  This  usufructuary  or  bene- 
ficial interest,  thus  separated  from  the  legal  ownership,  was  de- 
nominated use ;  and  the  court  of  chancery,  then  directed  by  the 
clergy,  assumed  the  entire  jurisdiction  of  usea^  on  the  ground  that 
they  were  exclusively  matters  of  conscience,  and  not  of  law.  By  , 
degrees,  therefore,  under  the  decision  of  shrewd  and  interested 
chancellors,  the  doctrine  of  uses  grew  up  into  a  regular  and  estab- 
lished system.  For  various  reasons,  the  ruse  of  land  thus  severed 
from  the  legal  ownership^  was  deemed  a  more  beneficial  estate 
than  where  both  the  use  and  the  legal  title  were  united.  It  was 
discharged  from  all  the  feudal  burdens ;  was  not  liable  to  forfeit- 
ure for  treason ;  and  could  be  transferred  from  hand  to  hand,  with-  \ 
out  the  tedious  formalities  of  the  common  law.  For  these  and  •'  * 
other  reasons,  individuals  who  were  not  within  the  statutes  of 
mortmain,  entertained  a  decided  preference  to  uses  over  legal 
estates.  The  consequence  was  that  by  the  end  of  the  fifteenth 
century,  a  large  proportion  of  the  real  property  of  the  kingdom 
was  incumbered  in  this  complicated  and  double  manner ;  one  per- 
son having  the  legal  estate  and  another  the  use.  This  state  of 
things  gave  rise  to  a  series  of  legislative  acts,  which  ended  with 
the  enactment,  in  1536,  of  the  celebrated  statute  of  uses\  of  which 
some  account  must  now  be  given.  The  intention  of  this  statute 
was  to  destroy  the  double  property  in  laud,  which  had  resulted 
from  the  introduction  of  uses ;  not  by  destroying  the  use,  but  by 
changing  it  from  an  equitable  into  a  legal  estate.  Accordingly,  it 
was  enacted  in  substance,  that  whenever  one  person  was  seised  of 
land  for  the  use  of  another,  he  who  had  the  use,  should  ipso  facto 
have  a  legal  estate  of  the  same  measure  and  quality.  Wherever 
this  statute  could  operate,  therefore,  its  effect  was  to  abolish  the  ■ 
intervening  legal  estate,  by  annexing  it  to  the  use  and  making  \_ 
that  a  legal  estate ;  and  had  the  language  of  the  statute  been  as  : 
comprehensive  and  explicit  as  its  object  required,  the  court  of 
chancery  would  have  been  completely  deprived  of  its  jurisdiction 
over  real  property,  which  was  the  main  motive  of  the  provision. 
But  this  effect  was  not  produced;  and  after  a  long  and  severe 
contest  between  the  courts  of  law  and  chancery,  the  doctrines  of 
uses  were  revived  under  the  name  of  trusts.  The  great  prelimi- , 
nary  question  under  the  statute  was,  whether  the  statute  executed 
the  use;  that  is,  converted  it  into  a  legal  estate.  If  it  did,  the 
jurisdiction  belonged  to  the  courts  of  law,  if  not,  to  the  courts  of 
chancery.  Of  the  manner  in  which  the  object  of  the  statute  was 
thus  defeated,  I  can  speak  but  briefly.  In  the  first  place,  it  did 
not  in  its  letter,  include  estates  for  years^  but  only  freeholds ;  and 

24 
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I  of  course  trust  term%  to  any  lengih  cotQd  be  created  to  evade  it. 
But  a  more  effectual  mode  of  evasion  was  this :  A  conveyance  was 
made  to  A.  for  the  use  of  B.,  in  trust  for.  C.  The  statute  was 
construed  as  only  transferring  the  legal  estate  from  A.  to  B.  Here 
its  operation  terminated.  B.  then  took  the  legal  estate  in  trust 
for  C. ;  which  trust  the  court  of  chancery  stood  ready  to  enforce. 
And  thus,  after  a  series  of  protracted  and  bitter  discussions,  a 
statute  from  which  so  much  had  been  expected,  resulted  only  in 

.  changing  the  name  of  an  equitable  interest  from  v^e  to  trtist  But, 
happily  for  us,  the  mass  of  learning  connected  with  this  statute 
has  here  no  other  than  a  speculative  interest ;  for  if  it  was  ever  in 
force  in  this  State,  it  certainly  has  not  been  in  force  since  1806. 
The  question  arose  in  one  case,  (a)  and  the  court  was  divided  in 
opinion ;  two  of  the  judges  holding  that  the  statute  was  in  force 
here  from  1795  to  1806,  and  two  holding  that  it  never  was  in  force. 
But  whatever  opinion  may  be  formed  on  this  point,  it  is  admitted 
on  all  hands,  that  the  statute  has  not  been  in  force  here  since 
1806 ;  and  this  is  enough  for  our  purpose ;  for  the  important  con- 
sequence follows,  that  we  retain  the  original  doctrines  of  uses  as 
settled  in  chancery,  without  any  of  the  subsequent  doctrines  de- 
rived from  the  statute.  In  other  words,  uses  and  trusts  are  here 
synonymous  terms,  and  belong  exclusively  to  chancery  jurisdic- 
tion. We  shall  see  hereafter,  that  our  only  conveyances  are  those 
which  originated  under  the  statute  of  uses ;  but  in  all  other  re- 
spects, our  law  of  real  property  is  the  same  as  if  that  statuto  had 

•never  been  enacted.  I  shall  consider  equitable  estates  under  two 
heads,  express  trusts  and  implied  trusts;  confining  myself  to  a 
very  general  outline  of  their  nature  and  properties. 

§  152.  EzpresB  Trasts.  (i)  Our  statute  of  frauds^  which  will  bo 
considered  hereafter,  requires  all  transactions  relating  to  land,  to 
be  expressed  in  writing.  The  English  statute  of  frauds  contained 
a  special  exception  in  regard  to  trusts.  Our  statute  docs  not 
make  this  exception,  but  it  is  held  to  be  implied.  The  doctrine  is 
so  universal,  that  implied  tmsts  will  be  enforced  in  equity,  that 
without  citing  authorities  to  prove  it,  I  shall  take  it  for  granted ; 
and  shall  therefore  speak  of  express  trusts  as  a  distinct  class.  In 
the  creation  of  every  express  trust,  three  parties  are  concerned  : 
firsts  the  person  who  creates  the  trust,  and  who  is  called  the 
grantor ;  secondly^  the  person  who  is  to  execute  the  trust,  and 

(a)  Thompson  v.  Gibson,  2  Ohio,  Kep.  339  ;  Helfenstine  v.  Garrard,  7  Ohio,  1  pt.  275. 
'  {h)  To  establish  an  exprpHs  trust  in  the  case  of  a  conveyance  by  deed  absolute  on  itt 
■  face,  the  evidence  of  sucn  trust,  and  of  its  terms  and  conditions,  must'  be  clear  and 
conclusive,  and  when  made  in  consideration  of  love  and  affection,  it  is  repugnant  to 
the  exist<*nce  of  the  trust.  Miller  v.  Stokely,  5  Ohio  State,  194.  A  sale  by  a  trustee 
will  be  held  a  bn*aoh  of  the  conditions  of  the  trust-deed  only  where  the  purposes  of  the 
tnist  an^  clearly  shown  to  be  inconsistent  with  the  exeix'iso  of  such  a  power.  StaU  r. 
Cincinnati,  16  Ohio  State,  169.  The  general  doctrine  is,  that  an  express  trust  cannot 
be  created  by  parol.  Cook  v.  Barr,  44  N.  Y.  166  ;  Smith  v,  Hollenback,  61  111.  228. 
But  Ryan  v,  O'Connor,  41  Ohio  State,  368,  and  Har>'ey  r.  Gardner,  41  Ohio  State, 
642,  seem  to  settle  for  Ohio  that  an  express  tnist  can  be  established  by  parol  evidenc«b 
In  Kentucky,  it  seems  that  it  may  be.    Barkley  v.  Lane,  6  Bush,  687. 


EQUITABLE  ESTATES.  871 

who  is  called  the  truMee  ;  thirdly ^  the  person  for  whose  benefit 
the  trust  is  made,  and  who  has  been  designated  by  the  awkward 
phrase  of  cestui  que  tmst ;  in  the  place  of  which  I  shall  substitute 
the  term  beneficiary.  The  parties  will  then  be  grantor,  trustee, 
.and^beneficiary.  With  th"68e  explanations,  I  proceed  to  a  sum-  ' 
mary^escription  of  the  leading  properties  of  express  trusts. 

1.  Express  trusts  are  usually  declared  in  the  same  instrument  j 
which  creates  the  legal  estate :  but  this  is  not  always  the  case. 
Land  may  be  conveyed  to  a  trustee  upon  such  trusts  as  the 
grantor,  or  some  other  person  named  in  the  conveyance,  shall 
afterwards  declare ;  and  in  either  case  the  trustee  will  hold  the 
land  subject  to  these  future  declarations. 

2.  All  persons  may  convey  land  in  trust,  who  are  capable  of 
making  a  deed  or  will.  Who  these  are  will  be  pointed  out 
hereafter. 

8.  All  persons  may  be  made  trustees,  not  excepting  infants  or 
married  women  ;  because  the  mere  capacity  of  being  a  trustee 
involves  nothing  more  than  the  capacity  of  receiving  a  legal  con- 
veyance. It  is  obvious,  indeed,  that  there  may  be  certain  acts 
required  in  the  execution  of  a  trust,  to  which  persons  under  disa-* 
bility  would  not  be  legally  competent  in  their  own  right.  But  in 
such  cases,  the  power  conferred  by  the  grantor  gives  the  trustee 
a  capacity  which  the  law  does  not  give ;  for  example,  in  the  ex- 
ecution of  a  trust,  an  infant,  or  a  married  woman  without  her 
husband,  may  make  a  valid  conveyance. 

"^'41" All  persons  without  exception  may  be  beneficiaries ;  since 
no  disability  whatever  can  disqualify  one  for  enjoying  the  benefit 
of  a  trust  properly  created. 

5.  Every  description  of  property,  real  or  personal,  is  capable  of 
being  settled  in  trust ;  there  being  no  valuable  thing  which  one 
man  may  not  hold  for  the  benefit  of  another. 

6.  Express  trusts  of  realty,  when  properly  created,  attach  to  the 
land  itself,  and  not  merely  to  the  person  of  the  trustee.  There- 
fore, if  a  proper  trustee  should  be  afterwards  wanted,  chancery 
will  see  that  the  trust  is  executed  by  any  person  having  a  legal 
title  to  the  land. 

7.  Trust  estates  are  in  all  valuable  respects  as  beneficial  as 
legal  estates.  Where  the  contrary  is  not  expressly  provided,  they 
are  in  like  manner  alienable,  devisable,  and  descendible.  They 
cannot  indeed  be  sold  on  execution  ;  but  they  may  be  made  liable 
for  debts  by  analogous  proceedings  in  chancery,  which  will  be  ex- 
plained hereafter.  They  are  also  equally  liable  to  curtesy  and 
dower.  Formerly,  by  force  of  some  early  and  arbitrary  decisions, 
they  were  not  liable  in  any  case  to  dower,  but  this  distinction  does 
not  exist  here. 

-/       8.  Trust  estates  may  not  only  be  limited  in  remainder  to  the 

same  extent  as  legal  estates,  but  owing  to  what  may  be  called 

their  flexibility  or  elasticity,  they  are  susceptible  of  a  much 

j^eater  variety  of  future  provisions.    For  while  the  legal  estate 
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continues  in  the  same  trustees,  the  beneficial  interests  may  be 
made  to  shift  from  hand  to  hand,  almost  at  the  pleasure  of  the 

/  grantor.  Thus,  he  may  omit  to  declare  the  trust  at  first,  and  re- 
serve to  himself  or  others  the  right  of  future  appointment  in  such 

«z.manner  as  ho  chooses ;  or  he  may  declare  a  trust  at  first,  subject 
to  future  revocation,  and  may  afterwards  revoke  the  trust,  and 

? declare  a  new  one;  or  he  may  declare  trusts  to  arise  of  them- 
selves, upon  future  contingencies,  reserving  the  enjoyment  of  them 

i./to  himself  in  the  mean  time  ;  or,  lastly,  he  may  declare  trusts  to 
take  effect  immediately,  and  yet  be  capable  of  changing  of  them- 
selves, from  hand  to  hand,  according  to  future  events. 

9.  The  abuse  of  this  power  to  create  trusts,  is  provided  against 
by  our  statute  of  frauds^  which  declares  void  all  trust  conveyances 
made  to  defraud  creditors  and  purchasers ;  and  by  our  statute 
against  perpetuities,  which  prohibits  the  limitation  of  any  estate 
further  than  to  persons  in  being  and  their  immediate  issue. 

10.  Though  trustees  (a)  have  the  legal  title  to  the  trust  prop- 
erty, it  is  not  subject  to  their  debts,  nor  to  dower  and  curtesy  in 
their  hands.  They  cannot  convey  or  incumber  it  for  their  own 
use,  except  in  the  single  case  where  the  purchaser  has  no  notice 
of  the  trust  either  actual  or  constructive ;  and  this  cannot  happen 
where  the  trust  is  expressed,  because  then  the  record  is  construc- 
tive notice  to  everybody.  The  general  principle  is,  that  the 
trustee  can  do  nothing  that  can  prejudice  the  interest  of  the  bene- 
ficiary; and  the  reason  of  the  above  exception  is,  that  he  who 
appoints  a  trustee  holds  him  out  to  the  world  as  a  trustworthy 
person ;  and  if,  in  violation  of  the  confidcuce  and  credit  thus 
given  him,  he  sell  or  incumber  the  land,  for  a  valuable  consider- 
ation, to  a  person  having  no  notice  of  the  trust,  the  innocent  pur- 
chaser will  hold  it  discharged  of  the  trust ;  and  the  beneficiary 
must  seek  his  redress  from  the  trustee  in  whom  his  benefactor 
reposed  the  first  confidence.  But  if  the  purchaser  either  paid  no 
consideration,  or  had  notice  of  the  trust,  either  actual  or  construc- 
tive, he  puts  himself  in  the  place  of  the  trustee,  and  still  holds  the 
land  subject  to  the  trust.  For  the  protection  of  beneficiaries,  it  is 
an  established  rule  that  where  the  declared  trust  is  to  sell  the 
land  for  the  payment  of  specified  debts  or  legacies,  the  purchaser 
is  bound  to  see  the  money  applied  to  the  specified  purposes; 
though  it  is  otherwise  if  the  trust  be  to  pay  debts  generally,  with- 
out any' specification,  because  then  the  purchaser  cannot  know 

{a)  See  Thompson  on  Trustees  ;  Willis  on  Trustees  ;  Fletehor  on  Estates  of  Trustees  ; 
I  Hill  on  Trustees  ;  Lewin  on  Trusts  ;  Perry  on  Trusts.  A  sale  of  the  trust  property 
to  the  trustee  raay  bo  wX  aside  by  the  cestui  que  iruM^  without  showing  fraud  or  actual 
injury.  Baninp^ton  v.  Alexander,  6  Ohio  State,  189  ;  Piatt  v.  Longworth,  27  id.  169  ; 
Cox  V.  John,  32  id. 532  ;  Rauimelsburg  v.  Mitchell,  29  id.  22.  So  where  a  trustee  holding 
a  mortgage  for  the  estate  bought  in  the  proi^rty  at  foreclosure,  his  vendee  with  notice 
holds  subject  to  the  cestui  s  righte.  Holgate  v.  Eaten,  116  U.  S.  33.  It  is  voidable  at 
the  election  of  the  cestui  que  trust.  Hutf  r.  Earl,  3  Ind.  306.  Tliis  nile  has  been 
hehl  not  to  apply  where  a  sale  is  made  by  a  public  officer  under  a  proceeding  adverse 
te  the  cestui  que  trusty  and  the  trustee  has  no  means  to  prevent  the  sale.  Cborpen- 
ning's  Appeal,  32  Peim.  Stated  316. 
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what  they  are.  So  far  as  the  powers  and  duties  of  the  trustees 
are  pointed  out  in  the  deed,  they  are  bound  to  follow  them  to  the 
letter.  A  power  to  sell  land,  for  example,  does  not  include  a 
power  to  barter  or  exchange  it  for  other  land  ;  though  it  may 
include  a  power  to  mortgage  or  lease  it,  when  the  intention  is 
merely  to  raise  money  for  certain  purposes.  But  where  a  trust 
is  simply  created  for  ttie  benefit  of  another,  without  any  specific 
directions,  the  duties  which  chancery  will  enforce  upon  the  trus- 
tee are  chiefly  three  :  fir»t^  to  permit  the  beneficiary  to  receive  the 
rents  and  profits ;  secondli/^  to  execute  such  conveyances  as  the 
beneficiary  shall  direct ;  thirdly^  to  defend  the  title  when  this  is 
necessary.  And,  as  a  general  principle,  the  trust<ee  can  make  no 
profit  from  his  management  of  trust  property.  His  necessary  ex- 
penses are  of  course  allowed,  but  he  can  charge  nothing  for  his 
care  and  trouble,  unless  by  express  provision  in  the  instrument 
This  severe  rule  is  deemed  necessary  for  the  protection  of  the 
beneficiary,  {a)  Trustees  are  accountable  in  chancery  for  their 
conduct ;  and  when  the  circumstances  require  it,  they  may  be  re- 
moved and  others  appointed.  (6)  If  there  be  several,  they  must 
all  act  together,  unless  there  be  express  provision  to  the  contrary  ; 
and  if  one  improperly  refuse  to  unite  with  the  others,  he  will  be 
compelled  to  resign,  (c) 

11.  The  republican  habits  of  our  citizens  being  opposed  to  com-  ^ 
plicated  family  settlements,  we  have  very  few  express  trusts  created 
_by  deed,  though  they  occasionally  occur.  But  trusts  created  by  -^ 
will  are  more  frequent.  The  leading  motive  for  creating  a  trust  is 
to  prevent  property  from  being  improvidently  squandered.  If  a 
father  wishes  to  provide  with  certainty  for  a  child  about  to  marry, 
and  for  the  issue  of  such  marriage,  instead  of  conveying  property 
to  the  child  directly,  he  conveys  it  to  trustees,  with  a  declaration 
of  his  wishes ;  and  thus  while  he  gives  the  annual  income  to  the 
married  couple,  he  secures  the  principal  to  their  children.  In  like 
manner,  if  a  man  wishes  to  guard  with  certainty  against  the  prod- 
igality of  his  heirs,  he  devises  his  property  to  trustees,  with  specific 
instructions  ;  and  thus  limits  the  power  of  his  heirs,  as  far  as  he 
considers  expedient,  (d)     These  examples  will  serve  for  illustra- 

(a)  Richardson  V.  Spencer,  18  6.  Monroe,  450  ;  Warbass  v,  Armstrong,  2  Stockton, 
263. 

(b)  GUbert  r.  SutlifT,  3  Ohio  Stete,  129  ;  Montpelier  v.  East  Montpelier,  29  Vt  12  ; 
Bliss  V,  Am.  Bible  Society,  2  Allen,  334.    A  trustee,  in  doubt  as  to  his  powers,  may 
apply  to  a  court  of  eciuity  to  define  them.     Wiswell  v.  First  Congregational  Church," 
14  Ohio  State,  31  ;  29  Ohio  State,   147;   25  Ohio  State,  128;  85  Ohio  SUte,   503. 
Trustees  acting  in  good  faith,  and  with  reasonable  care,  are  not  responsible  for  losses,  i 
They  may  be  excused  even  for  ignorance  of  law,  where  they  acted  under  the  advice  of » 
counseL    Miller  v.  Proctor,  20  Ohio  State,  442. 

(c)  Sloo  V.  Law,  3  Blatch.  C.  C.  459.  But  in  the  case  of  a  public  trust  the  rule  is,  * 
that  a  migority  of  the  trustees  can  act,  unless  some  other  rule  Te  pointed  oat  in  the. 
instrument.     Ibid. 

{d)  But  a  trust  estate  cannot  be  made  incapable  of  alienation  by  the  beneficiary,  i 
nor  prevented  from  becoming  liable  for  the  payment  of  his  debts.     "  It  is  a  settled . 
rule  of  law  that  the  beneficial  interest  of  the  cestui  que  trust,  whatever  it  may  be,  is 
liable  for  the  payment  of  his  debts.     It  cannot  be  so  fenced  about  by  inhibitions  or 
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tion ;  and  a  little  reflection  will  convince  any  one  of  the  very  great 
utility  of  this  description  of  estates. 

§  158.  impUed  Trusts,  (a)    Implied  trusts,  as  their  name  im- 
I  ports,  are  those  which  result  from  the  established  doctrines  of 
'  equity,  without  any  declaration  by  the  parties.    They  are  some- 
times called  resulting  trustSy  and  are  chiefly  upheld  to  prevent 
,  fraud.    In  most  cases,  the  question  whether  there  be  an  implied 
trust  or  not,  depends  upon  circumstances  connected   with   the 
consideration  of  real  contracts.    The  following  are  the  cases  in 
which  implied  trusts  have  been  most  generally  sustained :  — 

1.  If  I  purchase  land,  and  take  the  title  in  my  own  name,  but 
you  pay  the  consideration,  I  become  thereby  a  trustee  for  you.  (ft) 

restrictions  as  to  secure  to  it  the  inconsiHtcnt  cbaracteristics  of  rigbt  to  eqjojrniont  hj 
■the  bene6clary  and  immunity  from  his  creditors.     A  condition  precedent  that  the  pn>- 
.  vision  shall  not  vest  until  his  debts  are  paid,  and  a  condition  sulMequent  that  it  soaU 
:  be  divested  and  forfeited  bv  Iuh  insolvency,  with  a  limitation  over  to  another  penon, 
;  are  valid,  and  the  law  will  give  them  full  effect.     Beyond  this,  protection  from  tha 
j  claims  of  creditors  is  not  allowed  to  go.'*  Swayne,  J.,  in  Nichols  v.  Levy,  5  WalL  441. 
This  is  altered  by  statute  in  Tennessee.     Nichols  v.  Levy,  supra  ;  Tumey  v.  MaasingiUy 
7  Lea,  353.     In  Pennsylvania,  Maga^hnsetts,  and  KentucKv,  where  the  doctrine  of 
spendthrift  trusts  obtains,  such  a  provfslon  is  allowed  if  the  Seneficiary  is  entirely  ex- 
cluded from  control  of  the  fund.     Broadway  Bank  v.  Adams,  183  Mass.  170  ;  Vaux  v. 
Parke,  7  W.  &  S.  19  ;  Pope  v.  Elliott,  8  B.  Monr.  66.     In  New  York,  the  court  wifl 
leave  him  a  reasonable  sum  for  support,  and  so  in  several  States  by  statute.     Genet  v. 
Beckman,  45  Barb.  382  ;  Campbell  v.  Foster,  85  N.  Y.  361  ;  Adams,  £q.  *48 ;  Perry 
on  Trusts,  §  386.    This  doctrine  is  examined  and  all  the  cases  given  in  Gray  on  Be- 
straiuts  on  Alienation.     The  only  exceptions  to  this  rule  are  the  separate  use  and  pin- 
money  trusts  for  marrie<l  women.    Adams,  £<}.  *43;  Perry  on  Trusts,  §  887. 

{a)  Barr  v.  Hatch,  3  Ohio  R.  527  ;  Bond  v.  Swearingen,  1  Ohio  R.  895,  411;  K'Ar^ 
thur  V.  Porter,  1  Ohio  R.  99;  Williams  v.  Roberts,  5  Ohio  R.  85  ;  2  Storv  on  £quity« 
.  ch.  82  ;  Capen  v.  Richardson,  7  Gray,  864.  A  h<md  fide  purchaser  of  a  land  wanynt. 
I  without  notice  that  a  previous  assignment  was  forged,  who  had  looted  it  and  receiYed 
I  apatent  for  the  land,  will  not  be  aeclarcd  a  tnistce  for  the  tnie  owner  of  the  warrant. 
I  The  addition  of  the  legal  title  to  his  emiity  will  prevail ;  but  had  the  true  owner 
f  brought  suit  before  the  patent  was  obtained,  his  older  equity  would  have  been  superior. 

*  Dixon  V.  Caldwell,  15  Ohio  State,  412.     Pand  evidence  is  competent  to  establisn  a  re- 
sulting trust.    Byers  v.  Wackman,  16  Ohio  State,  441;  Swinoume  v.  Swinburne,  28 

*  N.  Y.  568  ;  CoUins  r.  Smith,  18  111.  160  ;  McGinity  r.  McGinity,  68  Penn.  State,  88  ; 
■  Farris  v.  Dunn,  7  Bush,  276  ;  Caldwell  v.  Caldwell,  7  Bush,  515.  But  it  must  be 
•very  clear.    Witts  v.  Harney,  59  Md.  584;  >^oel  v.  Noel,  1  CUrke,   428;  KendaU  «. 

Mann,  11  Allen,  15. 

Resulting  trusts  are  only  raised  in  cases  of  frauds,  or  by  the  payment  of  the  par- 
chase-money  at  the  time  the  title  is  acquired.  Subsequent  payment  is  not  sufficient. 
Bamet  r.  Dougherty.  32  Penn.  State,  371  ;  Kelly  v,  Johnson,  28  Miss.  249  ;  Francis- 
town  V,  Deering,  41  N.  H.  438 ;  Kellum  v.  Smith,  33  Penn.  State,  158 ;  RothwcU  v. 
Dewees,  2  Black,  613  ;  Baniard  v.  Jewctt,  97  Mass.  87.  Though  the  implication  of  a 
resulting  trust  may  be  rebutte<l  by  proof  of  a  contrary  intent,  it  will  not  be  controUed 
by  proof  of  an  intent  which  is  fraudulent.     Hutchins  r.  Hey  wood,  50  N.  H.  491. 

The  mere  contribution  of  a  part  of  the  purchase-money  is  not  sufficient ;  it  must  be 
rsome  definitely  Ascertainable  aliquot  part  of  the  purchase-money.  Reynoldis  v.  Morris, 
17  Ohio  Sute,  510  ;  BIcGowan  v.  McGowan,  14  Gray,  119  ;  Cutter  v.  Tuttle,  4  Green, 
549. 

(ft)  But  the  mere  fact  that  the  consideration  paid  for  land  was  borrowed  by  the 
1  ffrantee  for  that  purpose,  does  not  make  him  a  trustee  for  the  lender.  Whaley  v. 
AVhalcy,  71  Ala.  159.  When  the  husband  takes  the  title  of  land  purchased  with  the 
jwife'H  separate  money  in  his  own  name  in  whole  or  in  part  without  ner  consent,  a  trust 
iresults  to  h^x  protanto,  McGovem  v.  Knox,  21  Ohio  State,  547  ;  Sessions  t».  Trevitt, 
89  id.  259;  Newton  v.  Taylor,  32  id.  399.  In  Kentucky,  by  statute,  when  one  person 
accepts  a  deed  of  land  at  tne  request  of  another  who  has  paid  the  consideration,  no  trust 
results  in  favor  of  the  latter.    Martin  v.  Martin,  5  Bush,  47. 
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2.  If,  being  already  your  general  trustee,  I  purchase  land  in  my 
own  name  with  money  belonging  to  you,  I  hold  this  land  as  trustee 
for  you. 

3.  If  I  convey  land  to  you  without  any  consideration,  you 
become  a  trustee  for  me.  (a) 

4.  If  I  contract  with  you  for  the  purchase  of  real  estate,  by 
title  bond,  or  otherwise,  you  thereby  become  a  trustee  for  me, 
untirthe  legal  conveyance  is  made.  And  the  same  is  true,  if 
through  a~1mistake  you  make  me  a  defective  conveyance.  You 
hold  the  legal  title  in  trust  to  me,  until  a  good  conveyance  is 
made. 

6.  If  I  convey  land  to  you  when  I  have  not  the  legal  title,  and 
afterwards  acquire  the  legal  title,  I  hold  it  in  trust  for  vou,  and  the 
same  doctrine  extends  to  my  heirs  taking  by  descent  from  me. 

6.  If  I  convey  land  to  you,  and  take  no  collateral  security  for 
the  payment  of  the  purchase-money,  you  become  a  trustee  for  me, 
until  the  purchase-money  is  paid.  But  it  is  otherwise,  if  I^  do 
any  thing  to  manifest  an  intention  not  to  rely  upon  the  land  for 
security.    This  is  called  an  equitable  lien. 

7.  if  I,  being  your  debtor,  aeposit  my  title-deeds  with  you,  I 
thereby  become  a  trustee  for  you  until  the  debt  is  paid.  This  is 
called  an  equitable  mortgagey  but  it  is  of  little  consequence  in  this 
country,  owing  to  the  difficulty  of  affecting  another  claimant  with 
notice  of  such  deposit. 

8.  If  I  convey  land  to  a  trustee,  and  declare  the  trust  as  to  a 
part,  there  is  a  resulting  trust  to  me  for  the  residue.  If  the  con- 
veyance be  upon  such  trusts  as  I  shall  afterwards  declare,  and  I 
fail  to  declare  them,  there  is ''a  resulting  trust  to  me  for  the 
whole.  And,  generally,  if  I  create  a  trust  for  any  particular 
purpose,  there  is  a  resulting  trust  to  me  as  soon  as  that  purpose 
is  accomplished. 

9.  The  only  apparent  exception  to  the  above  doctrines  is  in 
transactions  between  parents  and  children.  If  I  purchase  land  in 
the  name  of  my  infant  child,  .though  I  take  the  profits  during  his 
minority,  there  is  no  resulting  trust  to  me,  but  the  purchase  will 
be  treated  as  an  advancement  to  the  child,  because  blood  is  a 
sufficient  consideration  in  such  cases,  and  my  taking  the  rents 
and  profits  during  his  minority  only  implies  that  I  act  as  a 
guardian.  (6)     And  the  same  is  true,  where  a  husband  purchases 

(a)  But  see  concurring  opinion  of  Welch,  J.,  in  Thompsons.  Thompson,  17  Ohio 
State,  649,  662,  in  which  he  maintains  that  no  consideration  is  necessary  in  fact,  nor 
need  any  be  stated  to  constitute  an  absolute  conveyance.  In  New  Jersey,  when  the 
deed  expresses  a  consideration,  though  merely  nominal,  and  never  paid,  no  trust  re- 
sults, nor  can  it  be  shown  by  parol  that  such  Was  the  intention  of  the  parties.  Ho- 
gan  f.  Jaques,  4  Green,  123. 

(b)  Creed  v.  Lancaster  Bank,  1  Ohio  State,  1  ;  Vanzant  v.  Da  vies,  6  id.  52  ;  Wheeler 
V.  Kidder,  105  Penn.  State,  270  ;  James  v.  James,  41  Ark.  301  ;  Tremper  v.  Barton,  18 
Ohio,  418  ;  Dickenson  v.  Davis,  43  N.  H.  647  ;  Mutual  Ins.  Co.  v.  Deal,  18  Md.  26 ; 
Buss  V.  Mevius,  16  Cal.  850.  So,  too,  if  the  deeti  is  taken  in  the  name  of  a  son-in-law. 
Baker  v.  Leathers,  8  Ind.  558.  Nor  will  a  trust  result  on  a  conveyance  to  a  son-in-  \ 
law.     When  such  a  conveyance  is  made  in  consideration  of  the  '*  natural  love  and  t 
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in  the  name  of  his  wife,  (a)    But  an  adult  child  under  similar 
circumstances  might  be  treated  as  a  trustee  for  his  father. 

I  affection  "  of  the  grantor  for  her  daughter  and  the  grantee,  and  for  the  paipose  of 

i  "advancing"  the  grantee  'Mn  life/' no  trust  is  created  in    favor  of  the  daughter* 

Thoniiison  v,  Thompson,  18  Ohio  State,  78  ;  Mosely  v.  Mosely,  87  N.  Ca.  89.     But  cC 

ICresweil  v.  Jones,  68  Ala.  420.     But  the  presumption  that  it  is  intended  as  an  ad* 
vancement,  may  be  rebutted  by  evidence.     Browne  v.  Burke,  22  Geo.  574  ;  Hodgson 
V,  Macy,  8  Ind.  121.     Woolery  v.  Woolery,  29  Ind.  249  ;  McCaw  v.  Busk,  81  Ind. 
( 56.     A  mere  preponderance  of  testimony  is  sufficient.     Middlcton  v.  Middleton,  81 
Iowa,  151.     Tne  partial  disposition  of  an  estate  by  will,  does  not  exclude  the  operation 
of  the  Ohio  statute  as  to  advancements  in  the  distribution  of  the  intestate  residaum. 
.  Dittoe  V.  Cluney,  22  Ohio  State,  436  ;  Peer  v.  Peer,  3  Stockton,  243.    An  implied  or 
\  resulting  trust  caunot  be  shown  against  an  absolute  deed  in  consideration  of  love  and 
■affection.     Miller  v,  Stokely,  5  Ohio  State,  194  ;  Farringdon  v.  Barr,  86  N.  H.  86. 

An  executed  trust  is  one  the  terms  of  which  are  fully  and  completely  declared. 
An  executory  trust  is  one  which  is  indicated  or  sketched,  but  the  terms  of  which  an 
to  be  finally  and  completely  declared  by  another  instrument  An  executed  trust  may 
he  created,  passing  a  vested  irrevocable  interest  to  the  cestui  que  trud^  without  the 
knowledge  of  either  the  trustoe  or  the  cestui  que  trust,  Fletcher  v,  Fletcher,  4  Hare^ 
67  ;  In  re  Way's  Trust,  2  De  Gex,  J.  &  S.  865  ;  Brown  «.  Winthrop,  1  John.  Chy. 
830  ;  Mann  v.  Coates,  109  Mass.  581. 

An  assignee  for  the  benefit  of  creditors  is  in  England  merely  an  agent  appointed 
by  the  debtor  for  the  management  of  the  debtor's  business.  Such  an  assignment  ia 
therefore  revocable  by  the  debtor  at  any  time  before  the  creditors  express  their  assent 
to  it.  In  the  United  States  such  an  assiCTinient  is  a  conveyance  of  property  in  trusti 
and,  if  accepted  by  the  assignee,  is  irrevocable  without  the  consent  of  the  eekuis  que  trwtf 
/  i.  e.,  the  cmiitors. 

I  An  ordinary  trust  must  l)e  certain  and  definite  in  the  designation  of  the  beneficia<- 
'  ries,  so  that  Uioy  may  be  able  to  assert  their  rights  in  court.  If  the  declaration  of 
;  trust  is  uncertain  in  this  particular,  the  trust  is  invalid  and  fails.  A  charitable  trnst, 
on  the  other  hand,  designates  only  the  class  of  persons,  not  the  individuals,  who  are  to 
receive  the  bounty.  "A  charity  is  a  gift  to  be  applied,  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number  of  persons,  either  by  brinnnp;  their  mindi 
and  hearts  uftde.r  the  influence  of  education  or  religion,  by  relieving  their  bodies  from 
disease,  suffering,  or  cx)n6traint,  by  assisting  them  to  establish  themselves  in  life,  by 
erecting  or  maintaining  public  buildings  or  works,  or  otherwise  lessening  the  burdens  of 
government.**    Jackson  v.  Phillips,  14  Allen,  539. 

llie  niles  of  English  chancery  are  extremely  liberal  in  sustaining  charitable  bequests. 
"Where  pro|)crty  is  left  dire<'tly  to  indefinite  persons  without  the  intervention  of  a  tnia- 
tee  (Attorney-General  v.  Powell,  3  Mcrivalc,  48^,  or  to  such  charity  as  is  designated 


86),  a  scheme  for  a  charitable  trust  to  utilize  the  bequest  will  be  determined.  If  the 
charity  cannot  be  established  or  contrived  in  the  mode  prescribed  by  the  testator,  be- 
cause such  mode  is  illegal  or  ini  practicable,  the  property  will  be  given  to  a  charity  €y 
nres,  i.  e.,  as  near  as  may  be,  the  one  proixwe*!  by  the  testator.  Where  property  was 
be<iueatho(l  for  the  maintenance  of  religion,  but  a  form  of  religion  prohibited  by  law, 
it  was  given  by  sign-manual  to  the  Established  Church.  Baxter's  Case,  1  Vem.  248  ; 
Da  Costa  v,  De  Pas,  1  Ambler,  228,  2  Swans.  489,  note  ;  Isaac  v,  Gompertz,  Ambler 
(Blunt's  ed.),  228,  note.  A  be<]ue.st  of  funds  being  made  to  supi)ly  beer  to  the  inmates 
of  a  poor-house,  wliere  the  use  of  beer  was  illegal,  the  chancellor  decreed  it  to  be  held 
by  the  rector  of  the  parish  to  supply  the  inmates  of  the  poor-house  with  tea,  sugar, 
&c.  Attorney-General  v,  Vint,  3  DeG.  &  Sni.  704.  Where  a  fund  was  left  to  provide 
for  the  ransom  of  Christian  captives  from  the  Barhary  States,  and,  in  the  course  of  time, 
])iracy  being  swept  from  tlie  Me<litcrranean,  the  object  of  the  charity  became  extinct,  the 
chauwiUor  directed  the  fund  to  be  appro})riated  to  other  charities  for  which  provision 
hacl  been  made  by  the  testator.  Attorney-General  v.  Ironmongers*  Co.,  2  M.  &  Keene, 
576. 

In  the  United  States  it  was  for  a  time  supposed  that  chancery  derived  its  authority 
from  the  statute  of  43  Elizabeth,  which  created  boards  of  commissioners,  with  super- 


(a)  Seibold  v.  airistmas,  75  Mo.  808. 
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10.  As  the  evidence  upon  which  an  implied  trust  is  set  up  must 
be  parol  evidence,  so  parol  evidence  is  admissible  to  rebut  the 
equitable  presumption  of  a  trust,  by  showing  either  from  wofas  or 
actions  what  was  the  actual  intention  of  the  parties. 

11.  Implied  trusts  are  much  less  safe  than  express  trusts,  be-     ^ 
cause  there  is  no  such  thing,  as  constructive  notice  with  respect  J^ 
to  them.      I^cTiasers  can  only  be  affected  by  proof  of  jictual 
notice_of  the  facts  which  create  the  implied  trusts.     This  cTr- 
cumstance  renders  the  interest  of  him  to  whom  the  implied  trust 
results  a  very  precarious  one. 

It  only  remains  to  be  observed  on  the  general  subject  of  equita- 
ble estates,  that  the  dividing  line  between  them  and  legal  estates 
is  as  distinctly  observed  in  Ohio  as  in  any  other  place,  (a)  They 
cannot  be  sold  on  execution  ;  nor  taken  advantage  of  in  an  action 
of  ejectment.  In  a  word,  courts  of  law  will  not  take  notice  of 
them ;  and  they  are  left  exclusively  to  the  cognizance  of  chancery. 
The  policy  of  keeping  up  this  distinction  of  jurisdictions  has  been 

visory  powers  over  such  trusts.  And  as  in  some  States  this  statute  was  held  to  be  in  force 
as  part  of  the  common  law,  in  others  it  was  held  not  to  be  in  force  in  this  country, 
and  in  others  it  was  expressly  repealed  by  statute,  so  in  some  States  the  courts  were 
held  to  possess  all  the  judicial  authority  over  charitable  bequests  that  was  exercised 
by  the  chancellor  in  England,  while  in  other  States  it  was  held  the  same  rules  must 
be  applied  to  charities  that  apply  to  other  trusts.  This  diversity  of  ruling  still  exists, 
thouffh  the  supposition  on  which  it  was  based  has  been  ascertained  to  be  unfounded. 

Vvhere  a  charity  is  general  and  the  testator  neither  prescribes  a  plan  or  scheme,  nor 
authorizes  any  one  to  do  so,  no  case  arises  for  "tllT  exercise  of  jumcial  authority.  In 
England,  a  plan  or  scheme  will  be  devised  by  exercise  of  prerogative,  either  oy  the 
king,  under  his  sign-manual,  or  by  the  chancellor  representing  the  king.  American 
courts,  having  only  judicial  power,  cannot  establish  a  trust  in  such  cases,  but  the  | 
becjuest  fails.  In  Kentucky,  however,  where  the  court  inferred  that  the  will  gave  ' 
the  executors  power  to  deWse  a  scheme,  it  was  hold  that  tlie  court  would  do  so  if  the 
executors  failed  to  act.  Attorney-General  v.  Wallace,  7  B.  Monroe,  611.  In  Virginia 
and  Maryland  a  charity  cannot  be  esti^blished  unless  it  comes  within  the  rules  of 
private  tnists.  Rizer  ».  Perry,  68  Md.  112.  Tlie  later  decisions  in  Indiana  and  "Wis- 
consin hold  substantially  the  same.  Ersk'ne  y.  "*Vhitehead,  84  Ind.  357  ;  Ruth  v.  Over- 
brunner.  40  Wis.  223  ;  Heiss  Ex'r  v.  Murphy,  40  Wis.  276.  In  New  York  the  matter 
is  strictly  regulated  by  statute.  But  in  most  of  the  States  a  charitable  trust,  as  de- 
fined in  Jackson  v.  Phillips,  will  be  upheld  ;  and  where  property  is  left  to  such  chari-  ; 
table  trusts  as  a  designated  person  or  l)ody  shall  declai*e,  the  trust  becomes  effective 
upon  such  declaration  being  made  ;  and  an  executory  devise  of  land  for  such  purpose 
to  a  corporation  to  be  created  in  futuro  will  be  sustained  if  the  cori)oration  be  formed 
within  a  reasonable  time.  This  view  has  been  fully  adopted  by  the  Supreme  Court  of 
the  United  States  in  Ould  v.  The  Washington  Hospital  for  Foundlings,  95  U.  S.  303  ; 
Jones  V,  Habersham,  107  U.  S.  174 ;  Russell  v,  Allen,  107  U.  S.  163 ;  Simpson  v. 
Welcome,  72  Me.  496. 

The  doctrine  of  cy  prks^  as  held  in  the  United  States,  is  defined  by  the  Court  of  ^ 
Appeals  of  Kentucky,  in  Moore's  Heira  v.  Moore's  Devisees,  4  Dana,  366  ;  '*  Where  ' 
there  is  an  available  charity  to  an  identified  or  ascertainable  object,  and  a  particular  | 
mode,   inadecjuate,  illegal,  or  inappropriate,  or  which  hapj>ens  to  fail,  has   oeen  pre-  j 
scribed,  a  court  of  ecjuitv  may  prescribe  or  sanction  any  otner  mode  tliat  may  be  law-   ! 
ful  and  suitable,  and  will  effectuate  the  declan^d  intention  of  the  donor."     Examples 
of  the  application  of  this  rule  are :  Jackson  r.  Phillips,  14  Allen,  359 ;  and  Mclntire's 
Adm'rs  V.  Zanesville,  17  Ohio  State,  352.     But  the  authorities  are  variant  as  to  what  \ 
degree  of  vagueness  in  the  objects  will  defeat  a  charity. 

For  the  topic  of  Charitable  Trusts,  see  Tudor  on  Charitable  Uses,  Perry  on  Trusts, 
vol.  ii.,  and  the  masterly  opinion  of  Justice  Gray  in  Jackson  v.  Phillips. 

(a)  Roads  v.  Symmes,  1  Ohio  R.  281,  314  ;  Spencer  v.  Marckel,  2  Ohio  R.  263; 
Hoore  v.  Burnet,  11  Ohio,  234. 
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sometimes  questioned.  It  is  agreed  on  all  hands  that  the  legal 
doctrines  alone  would  form  a  very  imperfect  system  of  land  law, 
and  the  same  is  true  of  the  equitable  doctrines  taken  by  them- 
selves. But  it  is  an  important  question,  whether  by  a  combination 
of  the  two  into  one  entire  and  regular  system,  to  be  administered 
by  the  same  tribunal,  the  body  of  land  law  would  not  be  greatly 
improved.  I  merely  state  this  for  your  consideration,  having 
no  time  to  discuss  the  subject.  My  hope  is  that  this  is  among  the 
great  reforms  towards  which  public  sentiment  is  now  tending. 

For  the  sake  of  simplicity,  the  foregoing  remarks  have  related 
exclusively  to  realty.  But  trusts  may  be  created  of  personalty, 
to  the  same  extent,  and  nearly  on  the  same  principles,  as  of 
realty.  In  fact,  courts  of  chancery,  for  the  purpose  of  giving 
complete  effect  to  settlements  in  trust  for  any  of  the  purposes 
aforementioned,  will  sometimes  vii*tually  reverse  the  distinctions 
between  the  two  kinds  of  property,  by  treating  realty  as  person- 
alty, and  personalty  as  realty.  From  the  nature  of  personalty, 
moreover,  it  must  be  obvious,  that  where  infants  or  married 
women  are  concerned,  the  best  way  to  secure  personalty  for  them, 
so  that  they  may  be  certain  of  enjoying  the  proceeds,  is  to  place  it 
in  the  hands  of  trustees.  We  have  seen  that  the  guardian  or 
husband  has  only  a  limited  power  over  realty  ;  but  with  regard  to 
personalty  it  is  nearly  absolute;  and  therefore  the  motives  for 
creating  trusts  of  the  latter  are  often  stronger  than  with  respect 
to  the  former. 


LECTURE  XXVIL 

TITLE    BY    OCCUPANCY. 

§  154.  "WTiat  oonatitnteB  Title,  (a)  Having  finished  our  view  of 
the  various  kinds  of  estates,  I  am  now  to  consider  the  different 
methods  of  acquiring  title  to  property.  According  to  Blackstone, 
there  arc  three  gradations  of  title :  namely,  first,  mere  possession 
without  right ;  secondly,  the  right  of  possession,  which' may  be 
enforced  by  action ;  thirdly,  the  absolute  right  of  property  without 
possession  or  the  present  right  of  possession  ;  and  a  }>erfect  title 
consists  in  the  union  of  these  three  gradations.  But  such  refine- 
[  ments  serve  rather  to  perplex,  than  inform,  the  mind.  The  truth 
1  is,  that  title  means  the  same  thing  as  ownership,  A  man  may  be 
in  possession  of  a  thing  which  he  does  not  own ;  and  he  may  own 
a  thing  of  which  he  is  not  in  possession.  Possession,  therefore, 
though  it  creates  a  presumption  of  ownership,  and  though  it 
may  ripen  in  time  into  actual  ownership,  is  not  of  itself  ownership. 

(a)  2  Black.  Com.  chap.  18,  16,  17  ;  2  Kent,  Com.  318. 
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He  who  is  in  possession  without  right,  is  liable  to  be  dispossessed 
by  him  who  has  the  right ;  and  he  who  has  the  right  without 
possession,  may  acquire  possession  by  recourse  to  the  law.    One  \ 
of__the  elementary  principles  in  the  action  of  ejectment,  is,  that  ,- 
the  plaintiff  must  rely  solely  upon  the  strength  of  his  own  title,  ' 
and  not  upon  the  weakness  of  the  defendant's  title.    The  reason 
is,  that  actual  possession  is  primd  facie  evidence  of  title,  and 
gives  the   occupant  a  right  against  every  person  who  cannot 
show,  not  simply  a  better,  but  a  good,  title.    If,  however,  the  j 
person '  in  possession  be  a  mere  intruder,  he  is  not  permitted 
to  question  the  validity  of  the  plaintiffs  title,  unless  the  latter 
were  also  a  mere  intruder ;  for  any  shadow  of  right  in  the  ( 
plaintiff  will  be  sufficient  against  mere  possession  without  right. 
The  first  step,  then,  is  for  the  plaintiff  to  exhibit  a  sufficient 
title;  and  until  he  do  this  the  defendant  may  rely  simply  on 
his  possession  without  further  proof.     But  when  this  is.  done, 
the  defendant  must  meet  it  by  showing  a  better  title  either  in 
himself  or  some  third  person.    It  would  seem,  therefore,  that 
the  perfection  of  title  consists  in  the  union  of  possession  with 
the  right  of  possession ;  for  where  these  meet  in  the  same  person, 
he  cannot  be   rightfully  dispossessed.     In  other  words,  he  is  ' 
the  lawful  present  owner  of  the  property ;  and  this  is  the  whole 
of  the  matter.    The  question,  then,  is,  what  constitutes  legal 
ownership  of  property  ?  and  this  is  answered  by  describing  the   [ 
ways  in  which  ownership  may  be  acquired,  and  what  is  evidence 
of  such  acquisition.     In  the  acquisition   of  ownership  there  is 
a  marked  difference  between  personalty  and  realty.     I  shall, 
however,   continue  to  treat    them  in  connection,  noticing  the 
distinctions  as  they  occur.    By  the  English  law,  all  the  different  ! 
modes  of  acquiring  title  are  reduced  to  two ;  namely,  by  descent  I 
and  by  purchase,  (a)     In  other  words,  he  who  acquires  title  ' 
in  any  other  way  than  by  descent  or  inheritance,  is  technically 
called  a  purchaser.    Property  acquired  by  purchase,  differs  from 
that  acquired  by  descent,  and  thence  denominated  ancestral^  in 
two  important  particulars,  which  will  be  metre  fully  explained 
hereafter.     Firsts  ancestral  property  descends  in  the  blood   of 
the  ancestor  from  whom  it  came ;  whereas,  purchased  property 
descends  to  the  heirs  of  the  last  owner,  without  regard  to  the 
blood  of  any  preceding  ancestor.     And,  secondly,  ancestral  projh 
erty  becomes  assets  in  the  hands  of  the  heir,  and  liable  to  the 
debts  of  the  ancestor;  whereBA,  purchased  property  is  independent 
of  any  such  liability.     I  am  here  speaking  of  the  doctrines  of 
the   English  law.    In  this  country,  or  at  least  in  this  State, 
they  have  been  so  far  altered,  that  ancestral  property,  as  will 
be  seen  hereafter,  includes  all  realty  acquired  from  an  ancestor, 
either  by  descent,  devise,  or  deed  of  gift,  where  blood  is  the 
only  consideration;  and  purchased  property  includes  realty  ac- 

{a)  See  2  Black.  Com.  241 ;  4  Kent,  Com.  878. 
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quired  in  any  other  way,  and  personalty.  For  this  reason,  I 
shall  not  notice  the  distinction  between  descent  and  purchase, 
except  when  discussing  the  law  of  descent ;  and  I  shall  generally 
use  the  term  purchcue  in  its  popular,  and  not  in  its  technical, 
acceptation.  There  are,  then,  five  ways  of  acquiring  title  to  prop- 
erty ;  namely,  by  occupancy y  by  marriage^  by  descentj  by  devue^ 
and  by  purchase.  Each  of  these  will  form  the  subject  of  a 
distinct  lecture.  I  shall  discuss  them  in  the  above  order,  he- 
ginning  with  occupancy ;  which,  as  far  as  relates  to  realty,  is 
often  treated  of  under  the  head  of  prescription. 

t      §  155.    Realty  acquired  by  Ooonpanoy.     Where  property  of  any 

j  description  is  without  an  owner,  it  fairly  belongs  to  the  first  per- 
1  son  who  takes  possession.  This  is  a  dictate  of  the  law  of 
nature ;  and  if  ever  there  was  a  time  when  there  was  no  such 
thing  as  exclusive  individual  property,  occupancy  may  have  given 
the  first  title.  This,  too,  is  the  foundation  of  title  by  discovery. 
And  accordingly  we  have  seen  that  the  whole  American  conti- 
nent was  parcelled  out  among  the  various  European  nations 
according  to  the  priority  of  discovery;  the  occupancy  of  the 
aborigines  not  being  regarded  as  sufficient  to  prevent  the  acqui- 
sition of  title  by  discovery.  At  present,  however,  there  is  so 
small  an  amount  of  property  which  has  not  a  legal  owner,  that 
the  right  of  acquiring  property  by  occupancy  is  of  very  little 
consequence.  But  there  are  some  cases  in  which  this  right 
is  even  now  called  into  exercise.  It  is  settled,  that  if  soil  be 
formed  from  the  sea  or  a  river,  by  gradual  alluvion,  it  is  tlie 
property  of  the  adjacent  owner.  If  an  island  be  formed  in  a 
river»  it  belongs  to  the  owner  of  the  nearest  bank;  or  if  the 
middle  line  of  the  river  passes  tlirough  it,  the  portions  on  each 
side  of  this  line  belong  to  the  respective  owners  of  the  adjacent 
!  banks.  Again,  with  regard  to  the  use  of  air,  water,  and  light, 
'  as  connected  with  the  ownership  of  land,  great  weight  is  always 
given,  as  we  have  seen,  to  prior  occupancy.  The  doctrine  is, 
that  he  who  has  made  the  first  appropriation  of  either  of  these 
elements  to  a  particular  use,  is  entitled  to  protection  in  the 
enjoyment  of  that  use ;  but  this  doctrine  is  modified  by  so  many 
considerations  growing  out  of  the  increase  of  population  and 
public  policy,  that  it  is  difficult  to  lay  down  any  precise  rules  on 
the  subject.  The  above  cases  suppose  the  ownership  to  be  va- 
cant, and  the  right  originates  in  the  law  of  nature.  But  we  have 
two  important  statutes,  the  effect  of  which  is  to  enable  persons  to 
acquire  title  by  occupancy,  where  the  ownership  was  not  vacant 
when  the  possession  was  taken.  These  are  the  statute  of  limited 
tions^  and  the  statut^i  of  occupying  claimants. 

Effect  of  the  Statute  of  Limitations,  (a)     This  statute,  which 

(a)  In  Ludlow  v.  McBride,  3  Ohio,  240,  the  court  say,  **  The  doctrine  is  now  too 
well  settled  to  be  disturbed,  that  a  prior  possession  is  presumptive  evidence  of  title, 
and,  unexplained  or  uncontradicted,  is  a  sufficient  title  to  recover  upon  in  ejectment 
against  a  mere  intruder.    The  authorities  upon  this  iK)int  are  numerous  and  dedsive, 
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will  be  considered  more  particularly  hereafter,  provides,  in  sub- 
stance, that  no  action  of  ejectment,  or  any  other  action  for  the 
recovery  of  the  title  or  possession  of  real  estate,  shall  be  main- 
tained after  twenty-one  years  from  the  time  the  cause  of  such 
action  accrued,  unless  the  person  entitled  to  such  action  was  at 
that  time  under  one  of  the  four  disabilities  of  infancy,  coverture, 
insanity,  or  imprisonment ;  in  which  case,  the  action  may  be  main- 
tained, after  the  twenty-one  years  have  elapsed,  so  that  it  be  within 
ten  years  after  the  removal  of  such  disability.    The  object  of  this  ' 
statute  i&i  to  discourage  negligence  in  the  assertion  of  claims,  and 
prevent  the  raking  up  of  dormant  titles ;  and  the  consequence  of  . 
its  enactment  is,  that  if  any  person  has  been  in  exclusive  adverse 
possession  of  land  for  the  space  of  twenty-one  years,  or  the  ad- 
ditional ten  years  allowed  in  case  of  disability,  although  he  has 
no  shadow  of  title  at  first,  yet  by  the  mere  effect  of  occupancy  for 
this  length  of  time,  his  title  has  become  impregnable.     But  this 
occupancy  must  be  what  is  termed  adverse;  that  is,  one  which  1 
disclaims  the  title  of  the  negligent  owner ;  for  if  it  be  in  subor- 
dination thereto,  the  limitation  of  the  statute  does  not  apply.    The  ! 
question  of  adverse  possession  (a)  is  a  question  of  fact  for  the  ,' 
jury  under  the  instruction  of  the  court.    It  must  be  exclusive  of  ; 
any  other  right ;  but  it  need  not  be  under  claim  of  a  rightful  title.  \ 
And  there  are  four  classes  of  cases,  where  the  possession  of  another 
is  not  adverse  to  that  of  the  owner.    1.  Where  both  parties  claim 
under  the  same  title,  as  by  the  same  descent,  devise,  or  convey- 
ance, the  possession  of  the  one  is  not,  of  itself,  adverse  to  the 

both  in  the  English  and  American  conrts.    It  is  not  necessary  that  there  should  be  a 
oontinaed  possession  for  twenty  years  to  fnniish  this  presumption  of  right.     Such  pos*i 
session,  when  both  adverse  to  all  others,  and  continued,  rises  at  length  to  a  right  even 
against  the  legal  owner  of  the  fee,  if  once  within  the  protection  of  the  statute  of 
limitations.     And  when  continued  less  than  twenty  years,  may  prevail  as  a  presump- 
tive right  until  rebutted  by  proof  of  prior  possession,  right  of  succession,  legal  title,  or 
other  evidence  sufficient  to  ciefeat  such  presumption.     In  cases  where  no  other  evidence 
of  title  than  possession,  is  given  by  either  party,  the  prior  possession  must  prevail,  \ 
especially,  when  connected  with  an  assertion  of  ownership,  un tess  such  prior  possession  5 
has  been  abandoned,  or  the  subsequent  possession  has  been  continued  until  protected  '• 
by  the  lapse  of  time  and  the  statute  of  limitations."     And  this  is  true  whore  the  pos-  . 
session  commenced  without  color  of  title.     Paine  v.  Skinner,  8  Ohio,  159.     In  some  I 
of  the  States,  persons  are  protected  in  the  possession  of  real  estate,  who  have  been  in 
possession  in  good  faith  and  under  color  of  title,  and  paid  the  taxes  for  seven  years, 
or  who  have  oeen  in  open  and  notorious  possession  under  a  conveyance  purporting  to 
convey  a  fee-simple,  or  under  judi<nal  8ah»s,  or  sales  for  taxes.     Wright  v.  Mattison, 
18  How.  60  ;  Lea  v,   Polk  County  CopjMjr  Co.,  21  id.  493  ;  Scott  v.  Hickox,  7  Ohio 
State,  88.     The  original  possession  must  have  been  taken  under  the  judicial  sale,  or  the 
statute  will  not  apply.     Coarser  v.  Mefford,  11  Ohio  State,  675.     Title  by  prescrip-| 
tion  maybe  ac»iuired  by  twenty-one  years'  adverse  enjoyment  of  an  casement,  and  thni 

S»riod  l)egins  to  run  from  the  time  the  right  of  action  accrues.     Tootle  v.  ('lifton,  22  ■ 
hio  State,  247.     The  possession  need  not  be  all  by  one  person ;   and  if  successive! 
transfers  w^ere  in  fact  made,  it  matters  not  whother  they  were  by  instruments  sufficient! 
to  convey  a  title  or  not.     M<:Neely  v.  Langan,  22  Ohio  State,  32.     Actual  notorious' 
possession  for  twenty-one  years  makes  a  ]M;rfect  title,  though  it  was  by  mutual  mistake 
of  the  parties.     Yetzer  v,  Thoman,  17  Ohio  State,  130  ;  Bobo  v.  liichmond,  25  id.  116. 
(a)  Adams  on  Ejectment,  50-7 ;  Abram  v.  Will,  6  Ohio,  164  ;  Paino  v.  Skinner,  8 
id.  298  ;  Wallace  v.  Miner,  6  id.  366  ;  s.  c.  7  id.  1  pt.  249  ;  Ludlow  v,  M'Bride,  8  id. 
240  ;  Ludlow  v.  Barr,  3  id.  388  ;  Starkd  v.  Smith,  5  id.  465. 
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other,  but  requires  some  positive  act  or  declaration  to  make  it  so. 

/v  2.  Where  the  possession  of  one  party  is  consistent  with  the  title 
of  the  other,  it  is  not,  of  itself,  adverse^  but  requires  other  cir- 
cumstances to  make  it  so ;  as  where  a  grantor  remains  in  posses- 
sion after  conveyance,  or  where  the  beneficiary  is  in  possession 
instead  of  the  trustee,  or  the  mortgagor  after  executing  the  mort- 
gage, in  all  these  cases  the  presumption  is  against  adverse  pos- 

3  session.  8.  Where  the  other  party  has  never,  in  contemplation  of 
law,  been  out  of  possession,  the  actual  possession  is  not  of  itself 
adverse.  Thus  a  tenant  for  years,  at  will,  or  at  sufferance,  does 
not,  unless  by  some  positive  demonstration,  hold  adversely  to  his 
landlord;  and  the  possession  of  one  tenant  in  common,  unless 

w  there  be  an  actual  ouster,  is  the  possession  of  all.  (a)    4.  Where 

^  the  possessor  has  once  acknowledged  the  title  of  the  other  party, 
as  by  offering  to  purchase,  paying  rent,  requesting  a  lease,  and 
the  like,  the  possession  is  not  adverse ;  nor  can  it  be  rendered  so 
by  a  subsequent  denial ;  and  this  doctrine  of  acknowledgment  ex- 
tends even  to  the  predecessors  of  him  in  possession.  With  these 
explanations,  it  may  be  laid  down  as  a  general  rule,  that  where 
neither  party  can  show  any  other  than  a  possessory  title,  the  prior 
possession,  however  short,  is  the  better  one,  unless  the  defendant 
has  been  in  possession  so  long  as  to  be  protected  by  the  statute  of 
limitations ;  but  against  a  regular  paper  title  no  possession  short 
of  the  statute  will  avail,  this  being  the  term  fixed  for  the  presump- 
tion of  title ;  and  then  the  presumption  is  so  conclusive  that  a 
person  out  of  possession  may  recover  upon  a  prior  possession,  for 
the  period  of  the  statute,  against  a  regular  paper  title  with  pos- 
session for  a  less  period.  But  it  is  held  that  possession  of  govern- 
ment land  before  a  patent  has  been  issued,  even  for  twenty-five 
years,  is  not  protected  by  the  statute,  because  the  statute  does  not 
run  against  the  government. 

Effect  of  the  St-atute  of  Occupying  Claimants.  (6)     This  statute 

(a)  Youngs  v,  Heffner,  86  Ohio  State,  232. 

(b)  The  subject  of  an  occupying  claimant  law,  in  all  its  bearings,  is  Terj  fully  dis- 
cussed in  Greene  v,  Biddle,  8  Wheat.  1.  See  2  Parsons  on  Contracts,  495,  496  ;  Kawle 
on  Covenants  for  Title,  263-72.  The  costs  of  the  proceeding  are  recovered  by  the  party 
who  prevails  in  the  application.  Martin's  Case,  1  Ohio,  156.  The  claim  may  emorace 
improvements  made  before  the  occupant's  title  commenced.  Shaler  v,  Maffin,  2  Ohio, 
i235  ;  Davis  v.  Powell,  13  id.  308.  No  personal  judgment  for  the  value  of  the  improve- 
ments can  be  rendered  against  the  true  owner ;  and  if  the  owner  obtains  possession 
without  resorting  to  an  action  at  law,  he  is  not  liable  for  the  improvements.  Webster 
V,  Stewart,  6  Clarke  (Iowa),  401  ;  Dungan  v.  Yon  Puhl,  8  id.  263.  A  purchaser  at  a 
void  administrator's  sale,  cannot  obtain  compensation  in  equity  for  taxes  and  improve- 
ments paid  for  before  eviction  by  the  heir.  Winthrop  v.  Huntington,  3  Ohio,  827. 
But  see  Nowler  v.  Cx)it,  1  Ohio,  519.  A  purchaser  at  sncrifTs  or  administrator's  sale 
is  within  the  act.  Sellers  r.  Corwin,  5  Ohio,  398,  and  Longworth  v,  Wolfington,  6  id.  9. 
That  the  valuers  are  three,  instead  of  twelve,  is  no  objection  to  the  constitutionality 
of  the  law.  Hunt  r.  M'Mahan,  5  Ohio,  132  ;  also,  liank  of  Hamilton  v.  Dudley,  2 
Peters,  492.  In  relation  to  school  lands,  the  office  of  the  township  trustees  is  a  public 
office  within  the  meaning  of  the  law.  Hart  v.  Johnson,  6  Ohio,  87,  588.  A  purchaser 
from  a  judgment  debtor  after  execution  levied,  when  evicted  by  the  creditor,  cannot 
have  the  benefit  of  the  act.  Vincent  v,  Goddard,  7  Ohio,  2  pt.  188.  The  valuation 
is  invalid,  without  reasonable  notice  to  the  adverse  party.  Patterson  v,  Prather,  11 
Ohio,  35.    Where  the  defendant  fails  in  ^ectment  because  of  error  in  boundary,  ho 
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is  intended  to  benefit  those  persons  only,  who  have  taken  possession 
of  land  supposing  they  had  an  undoubted  title ;  and  in  this  confi- 
dence have  made  valuable  improvements,  which,  by  the  common 
law,  they  would  utterly  lose,  on  being  evicted  by  a  superior  title ; 
accordingly,  those  persons  called  sqtiatterSy  that  is,  mere  intruders, 
occupying  without  claim  of  title,  are  not  within  its  provisions. 
The  act  enumerates  five  classes  of  occupants,  whom  it  protects : 
namely,  firsts  those  who  can  show  a  plain  and  connected  title 
either  in  law  or  equity,  derived  from  the  records  of  some  public 
office ;  8econdli/j  those  who  claim  by  descent,  devise,  deed,  or  title 
bonjj,  under  the  foregoing ;  thirdly j  fhose  who  claim  under  a  sale 
on  execution  against  either  of  the  foregoing ;  fourthly^  those  who 
claim  under  a  regular^ax^sale ;  fifthly^  those  who  claim  under  a 
regular  sale  by  executors,  administrators,  guardians,  or  other  per- 
fions,"by  order  of  court,  (a)  If  a  person  of  either  of  these  descrip- 
tions has  occupied  land  without  fraud  or  collusion,  he  cannot  be 
evicted  by  any  claimant  having  a  superior  title,  until  he  has  been 
fully  paid  for  all  lasting  and  valuable  improvements,  made  previous 
to  the  commencement  of  the  suit,  unless  he  refuse  to  pay  the  claim- 
ant the  value  of  the  land  without  the  improvements.  The  act 
proceeds  upon  the  plain  equitable  ground  that  the  improvements 
honestly  made  ought  in  fairness  to  belong  to  the  occupant,  and  the 
land  itself  to  the  claimant.  But  as  they  cannot  be  separated,  and 
one  must  take  both,  the  party  taking  both  must  pay  the  other  the 
fair  value  of  his  share.  The  mode  of  ascertaining  the  respective 
claims  is  as  follows :  The  title  is  first  tried  by  the  regular  action  of 
ejectment,  and  judgment  goes  against  the  occupant,  who  thereupon 
claims  the  benefit  of  this  act.  A  jury  is  then  impanelled  to 
ascertain,  firsts  the  naked  value  of  the  land  at  the  time  of  the 
judgment ;  secondly^  the  value  of  improvements  made  before  suit ; 
thirdly^  the  rents  and  profits ;  and  fourthly^  the  damages  done  to 
the  land  by  any  species  of  waste.    These  rents  and  profits,  together 

cannot  claim  under  the  act.  Waldron  v.  Woodcock,  15  Ohio,  13.  Where  passession 
was  taken  in  gooil  faith  of  the  wrong  land,  the  statute  does  not  apply.  King  r.  Potter, 
18  Mich.  134.  Nor  where  the  improvements  were  maile  under  a  mistake  as  to  the 
quality  and  duration  of  the  estate  taken  under  a  certain  instrument,  through  which 
title  is  traced.  Taylor  v.  Foster,  22  Ohio  Sttite,  255.  Where  plaintiff  elects  to  convey, 
after  valuation,  and  tenders  the  warranty  deed  of  the  person  to  whom  he  had  sold 
pending  suit,  this  is  sufficient ;  but  he  cannot  claim  interest  since  the  judgment, 
wilkins  r.  Huse,  15  Ohio,  285.  The  holder  of  a  tax  title  is  entitled  to  the  benefit  of 
this  law.  Neiswanger  v.  Gwynne,  13  Ohio,  74.  And  see  Stuart  v.  Parish,  6  Ohio,  476. 
Robinson  v.  Fife,  3  Ohio  State,  551.  A  mere  notice  of  the  claim  which  is  afterwards 
successfully  asseited,  is  not  conclusive  evidence  of  fraud  and  collusion  on  the  part 
of  the  purchaser.  Harrison  v.  Castner,  11  Ohio  State,  839.  The  Kansas  statute  is 
copied  trom  the  Ohio  one,  and  construed  in  the  same  manner.  Stebbins  v,  Guthrie, 
4  Kan.  353. 

(a)  \  But  one  holding  by  contract  of  purchase  from  a  cestui  que  trust  is  not  on  evic- 
tion by  the  trustee  entitled  to  the  value  of  his  improvements,  for  he  was  not  holding 
under  an  adverse  title.     Preston  v.  Brown,  85  Ohio  State,  18.     An  occupier  will  be  \ 
protected  as  far  as  just,  independently  of  the  statute.    Thus  if  one  tenant  in  common  ' 
makes  improvements  on  the  property,  the  improved  part  will  if  possible  be  awarded  him 
on  partition.    Youngs  v.  Heffner,  36  Ohio  State,  232.    So  an  occupier  who  has  perma-  . 
nently  improved  the  property  but  is  not  entitled  under  the  occupying  claimant  law,  will, 
if  sued  by  the  owner  for  rents  and  profits,  be  allowed  for  the  improvements.    Preston  v. 
Brown,  85  Ohio  State,  18,  28.  \ 
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with  damages,  arc  of  course  to  be  subtracted  from  the  value  of  the 
improvements,  or  vice  versa.  If  the  balance  be  in  favor  of  the 
claimant,  then,  as  nothing  is  due  the  occupant,  the  claimant  has 
judgment  for  the  land  and  for  such  balance.  But  if  the  balance 
\)Q  in  favor  of  the  occupant,  then  the  claimant  has  his  option, 
either  to  take  the  assessed  value  of  the  land  and  release  to  the  occu- 
pant, or  pay  the  assessed  balance  for  the  improvements  and  take 
the  land,  (a)  It  would  be  difficult  to  conceive  of  a  set  of  pro- 
visions more  perfectly  equitable  and  just.  The  principle  of  the 
common  law,  which  gave  all  improvements  in  the  nature  of  fix- 
tures to  the  successful  claimant,  was  always  productive  of  hard- 
ship, but  peculiarly  so,  in  a  new  country,  where  the  settlers  are 
proverbially  improvident  respecting  the  security  of  their  title. 
The  present  statute  was  enacted  in  1831,  and  differs  considerably 
from  that  of  1820.  Under  the  latter,  the  valuation,  instead  of 
being  made  by  a  jury  of  twelve,  as  at  present,  was  made  by  three 
commissioners ;  and  it  was  objected  that  on  this  account  the  act 
was  unconstitutional,  being  in  contravention  of  the  provision  tiiat 
the  right  of  trial  by  jury  should  be  inviolate  ;  but  the  court  held 
that  even  in  this  form  the  law  was  constitutional,  no  particular 
number  being  necessary  to  constitute  a  jury.  At  all  events,  the 
present  statute  silences  tliis  objection.  It  has  also  been  decided 
that  under  this  act,  it  makes  no  difference  whether  the  improve- 
ments were  made  before  or  after  the  occupant's  supposed  title 
commenced.  Neither  the  words  nor  the  reason  of  the  act  restrict 
its  operation  to  subsequent  improvements.  It  is  sufficient,  if  at 
the  time  of  action  he  can  show  such  a  supposed  good  title  as  the 
act  requires.  The  words  of  the  act  are,  that  the  occupant  "  shall 
be  paid  the  value  of  all  lasting  and  valuable  improvements,  made 
on  said  land  by  such  occupying  claimant,"  or  those  under  whom 
he  claims,  prior  to  the  commencement  of  the  suit. 

§  156.  Personalty  acquired  by  Occupancy.  (5)      It  is  more  casy 

to  acquire  personalty  by  occupancy,  than  realty,  on  account  of  pos- 
session being  stronger  evidence  of  ownership.  It  is  a  general  rule, 
as  will  be  shown  hereafter,  that  the  ownership  of  realty  must  be 
evidenced  not  only  by  writing,  but  by  record ;  whereas  personalty 
docs  not  usually  require  even  written  evidence  of  ownership.  The 
consequence  is,  that  personalty  is  more  frequently  acquired  by  oc- 
cupancy tlian  realty.  The  most  common  instances  are  as  follows: 
1.  The  finder  of  things  lost  is  entitled  to  them,  unless  the  original 
owner  appears  to  claim  them  ;  and  still  more,  if  there  be  no  such 
owner,  (c)     We  have  a  statute  respecting  stray  animals  and  boats 

{a)  The  Act  of  March  22,  1849,  which  gives  to  the  occupying  claimant,  after  judg- 
ment rendered  against  liim,  the  option  to  require  of  the  true  owner  the  full  value  of 
his  permanent  improvements,  or  to  take  the  land  by  paying  the  owner  tlie  value  thereof, 
without  the  improvements,  has  been  declared  unconstitutional,  for  the  owner  cannot 
be  deprived  of  nis  property,  and  it  is  he  that  should  have  this  option.  McCoy  v, 
Grandv,  3  Ohio  State,  463. 

(b)  '2  Kent,  Com.  lee.  36  ;  2  Black.  Com.  ch.  26. 

(e)  2  Kent,  Com.  356  ;  Bridges  v,  Hawkesworth,  7  Eng.  Law  &  Eq.  424  ;  McQoon 
V.  Ankeny,  11  111.  658.    See  Fonter  v.  Jonkta  Bridge  Co.,  16  Pens.  State,  893. 
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adriftj  requiring  the  finders  to  have  the  things  found  appraised, 
and  to  advertise  the  fact  of  finding;  and  if  the  owner  does  not 
appear  within  one  year  and  pay  charges,  the  property  vests  in  the 
finder.  2.  The  captor  of  wild  animals^  including  all,  on  laud  or 
water,  which  have  not  been  tamed  or  domesticated,  is  entitled  to 
them,  provided  tliat  in  taking  them,  he  does  not  trespass  on  the 
rights  of  others.  3.  UmblementSy  which  have  been  already  de- 
scribed, are  acquired  by  occupancy.  4.  The  increase  of  value  by 
accessiouj  is  referred  to  this  head.  The  general  rule  is,  that  if  a 
thing  in  the  possession  of  another  receive  an  accession  of  quantity 
or  value  by  natural  or  artificial  means,  as  by  the  growth  of  vege- 
tables, the  pregnancy  of  animals,  or  the  application  of  mechanical 
labor  and  skill,  such  increase  belongs  to  the  possessor,  (a)  5.  The 
acquisition  of  value  by  invention,  discovery,  or  authorship,  in  art, 
science,  or  literature,  comes  likewise  under  this  head.  But  enough 
has  been  said  on  this  topic,  when  speaking  of  copyrights  and  patent-' 
rights.  (6)  6.  In  case  of  the  confusion  of  goods,  the  rule  is,  that 
if  goods  belonging  to  different  persons  be  mixed  or  confounded  to- 
gether by  mutual  consent,  the  owners  have  a  proportionable  interest 
Sierein ;  but  if  done  by  one  without  consent  of  the  other,  the  latter 
has  the  whole,  (c)  7.  The  capture  of  an  enemy's  goods  in  time  of 
war,  is  referred  to  the  head  of  occupancy ;  but  a  discussion  of  this 
topic  would  occupy  too  much  space.  8.  To  this  head  may  also  be 
referred  the  subject  of  good-willy  (rf)  by  which  is  meant  the  advan- 
tage accruing  to  any  trade  or  business  from  an  established  custom. 
It  is  partly  dependent  upon  mere  locality,  and  partly  upon  personal 
reputation.  The  presumption  is,  that  customers  will  continue  to 
deal  where  they  have  been  in  the  habit  of  dealing,  all  other  things 
being  equal ;  and  this  renders  an  old  stand  more  valuable  than  a 
new  one,  independently  of  the  reputation  of  those  who  conduct  the 
business.  Thus  far,  good-will  is  merely  local ;  all  beyond  is  per- 
sonal. Both  law  and  equity  regard  good-will  as  a  valuable  interest,  ■ 
capable  of  being  bought  and  sold ;  but  it  is  obviously  difficult  to 
measure  its  value,  as  we  measure  that  of  actual  property;  and 
therefore  the  parties  interested  must  expressly  fix  a  value  by  agree- 
ment, if  they  would  have  it  recognized  by  courts.     Questions  of 

(a)  Palcifer  v.  Page,  32  Maine,  404.     See  note  (c). 

\b)  See  generally  on  this  subject,  and  particularly  the  rights  of  foreigners  to 
copyright,  the  recent  learned  and  elaborate  opinions  in  the  House  of  Lords,  in  the  case 
of  Jef^eys  v.  ]k>osey,  30  Eng.  Law  k  £q.  1-105.  To  these  may  be  added  trademarks 
and  trarle  names,  —  for  whicn  see  note,  p.  162. 

(c)  Conmiis-sioners  v,  Springfield,  36  Ohio  State,  643.  But  a  party  does  not  lose ; 
his  property  by  an  intennixture,  unless  it  is  caused  by  his  wilful  or  unlawful  act,  and  1 
the  property  of  each  cannot  be  distinguisheil.  Smith  v.  Sanborn,  6  Gray,  134  ;  Wil-  • 
lard  V.  Rice,  11  Met.  473 ;  Pratt  v,  Bryant,  20  Vt.  333  ;  Beach  v.  Sclimultz,  20  III  , 
185  ;  Low  V.  Martin,  18  id.  286  ;  see  Inglebright  v,  Hammond,  19  Ohio,  337.  •{  If  A.  ! 
cut  timber  from  B.'s  land  and  convert  it  into  railroad  ties,  which  are  then  purchased  by ; 
one  without  notice,  the  latter,  in  Ohio,  is  not  liable  to  B.  for  the  increased  value,  but  < 
only  for  the  value  of  the  timber.  R.  R.  Co.  v.  Hutchins,  37  Ohio  State,  282  ;  contra,  • 
"Wooden  Ware  Co.  v.  United  States,  106  U.  S.  432. } 

(d)  See  Collyer  on  Partnership,  88  ;  Smith  on  Commercial  Law,  109.  1  Parsoiu  on 
Contracts,  130. 

25 


886  TITLE  BY  HABBIAGS. 

this  sort  generally  arise  upon  a  relinquishment  of  business.  If  the 
owner  of  a  shop  sells  it,  the  local  good-will  passes  of  course  to  the 
purchaser  without  specific  mention;  but  the  personal  good-will 
remains  with  the  peraon,  unless  the  contrary  be  stipulated ;  and 
;even  then  he  is  not  precluded  from  prosecuting  the  same  kind  of 
business  at  another  stand,  because  contracts  in  restraint  of  trade 
are  against  public  policy.  Attempts  have  been  made  to  draw  a 
distinction  between  an  agreement  not  to  pursue  the  same  business, 
and  not  to  pursue  the  same  kind  of  business ;  but  it  is  too  shadows 
to  be  available.  When  a  partner  leaves  or  enters  a  firm,  good-will 
is  never  taken  into  account,  unless  by  express  provision  in  the  con- 
tract. So  when  a  partner  dies,  the  survivor  succeeds  to  the  entire 
.  good-will,  without  liability  to  account,  unless  the  contrary  was  ex- 
[  pressly  stipulated,  (a)  When,  however,  a  court  of  equity  decrees 
a  sale  of  an  entire  stock  in  business,  care  is  taken  so  to  regulate 
the  sale  as  to  bring  an  increased  price  on  account  of  the  good-wUI, 
if  this  be  practicable. 


LECTURE  XXVIII. 

TITLE  BY  MARRIAGE. 

§  157.  Dower.  (5)  The  nature  of  marriage  has  already  been  de- 
scribed. One  of  the  consequences  of  marriage,  after  the  death  of 
one  of  the  parties,  is  to  give  the  other  a  life-estate  in  a  part  or  the 
whole  of  the  realty  owned  by  the  deceased.  If  the  husband  dies, 
the  title  thus  acquired  by  the  wife  is  called  her  dower.  If  the  wife 
dies,  the  title  thus  acquired  by  the  husband  is  called  his  curtesy. 
These  have  been  already  mentioned  under  the  head  of  estates  for 
life,  their  general  incidents  being  the  same  as  belong  to  all  life- 
estates  ;  but  in  this  connection  they  require  a  more  particular  con- 
sideration. By  dower  is  meant  the  interest  which  the  wife  has  in 
.  the  realty  of  her  husband  after  his  death.  At  common  law,  there 
were  several  kinds  of  dower,  and  a  full  discussion  of  the  subject 
involved  a  variety  of  nice  distinctions ;  but  in  this  country,  or  at 
least  in  this  State,  there  is  but  one  kind  of  dower  which  is  pro- 
vided for  by  statute ;  and  thus  we  have  another  instance  of  simpli- 

(a)   -{See  RamnielslM'Tg  v.  Mitchell,  29  Ohio  State,  22.  V 

lb)  See  2  Black.  Com.  128,  4  Kent,  Com.  35  ;  Park  on  Dower  ;  Clancy  on  Hosbftnd 
and  Wife  ;  Bishop  on  Marriage  and  Divorce  ;  Bright  on  Husband  and  Wife ;  Scribner 
on  Dower.  The  history  of  dower  is  given  at  much  length  in  Allen  v.  M'Coy,  8  Ohio^ 
418.  Under  the  onlinan^e,  it  embraced  all  lands  of  which  the  husband  was  seised  dur- 
ing coverture,  whether  desoendible  or  not.  Betts  v.  Wise,  11  Ohio,  219.  During  the 
husband's  life,  it  is  too  remote  a  contingency  to  be  the  subject  of  sale  as  a  distinct  es- 
tate. Douglass  V,  M'Coy,  5  Ohio,  622.  A  suit  for  dower  abates  by  the  death  of  the 
wife,  and  cannot  be  revived  for  any  other  purpose.  Miller  v.  Woodman,  14  Ohio,  51S. 
A  widow  in  2>08ses8ion  of  dower,  being  evicted  by  title  paramount,  cannot  sue  on  the 
covenant  of  warranty  made  to  her  hushind.    St  Clair  v.  Williams,  7  Ohio,  2  pt.  110. 
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fication  in  the  law  of  realty.  Referring  for  details  to  the  books,  I 
shall  consider  who  may  be  endowed ;  of  what ;  how  barred ;  and 
how  assigned. 

Who  may  be  endowed.  The  words  of  the  statute  are,  "the 
widow  of  any  person  djing.*'  She  must  have  been  the  actual  wife 
of  the  party  at  the  time  of  his  death,  unless  divorced  for  his  aggres- 
sion, (a)  Nor  may  she  at  the  time  have  been  living  with  an  adul-|' 
terer,  though  the  mere  fact  of  former  adultery,  if  her  husband  has!  V 
afterwards  been  reconciled,  is  not  an  objection  to  dower.  Nor  is  the » 
fact  of  her  being  an  alien  ;  since  in  this  State  aliens  have  the  same 
capacities  in  regard  to  real  estate  as  citizens.  There  is  nothing  in 
our  statute  of  dower,  or  in  that  which  prescribes  the  formalities  of 
marriage,  to  determine  whether  a  legal  marriage  according  to  the 
statute  is  necessary ;  but  I  presume  the  general  rule  applies  in  this 
case ;  which  is,  that  in  the  absence  of  positive  testimony  of  a  legal 
marriage,  proof  of  reputation  and  cohabitation  as  husband  and  wife 
will  be  received  as  primd  facie  evidence  of  a  legal  marriage,  (i) 

Of  what,  (c)  The  words  of  our  statute,  R.  S.  §  4188,  are, "  one 
full  and  equal  third  part  of  all  the  lands,  tenements,  and  real 
estate  of  which  her  husband  was  seised,  as  an  estate  of  inherit- 
ance, at  any  time  during  the  coverture,  and  all  lands,  tenements, 
and  real  estate  of  which  her  husband  at  his  decease  held  the  fee 
simple  in  remainder  or  reversion,  (rf)  She  shall  in  like  manner 
be  endowed  of  one-third  part  of  all  the  right,  title,  or  interest  which 
her  husband,  at  the  time  of  his  decease,  had  in  any  lands  and 
tenements  held  by  bond,  article,  lease,  or  other  evidence  of  claim." 
The  common  law  did  not  give  dower  in  equitable  estates ;  but  the 
above  words  are  understood  to  include  all  equitable  estates ;  and 
thus  a  very  unreasonable  doctrine  of  the  common  law,  which 
denied  dower,  while  it  allowed  curtesy,  in  equitable  estates,  is  here 
abolished,  (e)  The  term  ^^  lease  "  used  in  the  statute,  probably  has 
no  meaning.  For  the  interest  of  a  lessee  for  a  life  terminates  at 
his  death ;  and  that  of  a  lessee  for  years,  though  renewable  for 

(a)  As  to  effect  of  divorce,  see  note  on  p.  891 .  A  widow's  creditors  may  subject  her ' 
aDassigiied  right  of  dower.     Boltz  r.  Stolz,  41  Ohio  State,  540. 

(b)  Case  of  Ferrie.  3  Bradford,  Sur.  R,  161,  249  ;  4  id.  28  ;  Caiijolle  ».  Ferrie,  26 
Barb.  177;  s.  c.  23  N.  Y.  90. 

{c)  The  widow  must  elect  between  her  dower  and  the  provision  made  for  her  bv  her  ' 
husband  in  his  will,  unless  it  plainly  appears  by  the  will  that  it  was  intended  she  i 
should  have  both.     R.  S.  §  5963.  > 

(d)  She  is,  therefore,  not  entitled  to  dower  in  estates  in  reversion  or  remainder. 
Brooks  V.  Everett,  18  Allen,  457  ;  Butler  v.  Cheatham,  8  Bush,  594.  In  New  York  it 
is  extended  to  cases  where  the  husliand  at  the  time  of  his  death  held  land  under  a 
contract  to  convey.     Hicks  v.  Stebbins,  3  Lans.  39. 

(e)  In* Maryland,  the  law  is  the  same  as  it  is  in  Ohio.  Lyon  v.  Gephart,  29  Md. 
647.  In  Illinois,  the  wife  has  dower  in  all  equitable  estates  of  which  the  husband 
waa  equitably  seised  during  coverture.  Atkins  r.  Merrill,  39  III.  72.  In  Oregon  she 
has  no  dower  in  equitable  estates.  Famum  v.  Loomis,  2  Oregon,  29.  ■{  Whether  there 
is  dower  in  a  perpetual  Ipasehold  estate  in  Ohio  which  the  husband  had  sold  befoi-e  his 
death  is  not  settled .  The  statute  makes  such  estate  follow  estaten  in  fee  as  to  descent. 
K.  8.  §  4181.  And  it  had  been  held  below  that  dower  was  not  by  descent,  and 
therefore  there  was  no  dower  in  such  estate  ;  but  the  point  in  the  case  was  not  decided 
by  the  Supreme  Court.    Abbott  v.  Bosworth,  86  Ohio  State,  605.  y 
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ever,  is  a  mere  chattel  interest,  except  in  certain  cases  pointed  oat 
by  another  statute,  of  which  dower  is  not  one.  The  effect  of  tliis 
statute,  therefore,  is  simply  to  extend  the  right  of  dower  to  equi- 
table estates  in  fee.  You  will,  however,  note  this  distinction,  that 
a  dower  in  legal  estates  extends  to  all  land  owned  at  any  timo 

J  during  the  coverture ;  but  in  equitable  estates,  only  to  land  owned 
at  the  time  of  the  decease.  The  statute  does  not  say  that  the 
I  right  thus  acquired  by  the  widow  shall  be  for  her  life  only ;  but 
ithis  is  implied  in  the  very  term  dower.  The  widow  is  likewise 
entitled  to  remain  one  year  in  the  mansion-house  free  from  ex- 
pense, unless  her  dower  is  sooner  assigned.  As  to  the  seisin  of 
the  husband,  we  have  already  seen  that  there  is  no  livery  of  seisin 
in  Ohio,  and  that  actual  entry  is  never  necessary  to  constitute  a 
seisin,  (a)  Tlie  word  here  means  nothing  more  than  ownership ; 
and  there  is  no  distinction  between  seisin  in  law  and  seisin  in  deed. 

(But  there  are  several  cases  in  which  the  mere  legal  seisin  or  owner- 
ship will  not  give  a  right  of  dower.  Thus  a  trustee,  without  bene- 
ficial interest,  has  not  such  an  ownership  as  will  create  the  right 
!  of  dower ;  (i)  nor  a  mortgagee,  who  does  not  obtain  possession 
either  by  ejectment  or  Foireclosure ;  nor  a  purchaser  who,  at  the 
same  time  that  he  obtains  title,  mortgages  the  land  back  for  tiie 
purchase-money ;  (<?)  nor  a  purchaser  against  whom  the  vendor  has 
an  equitable  lien  for  the  pufchasc-moncy ;  (cf )  nor  a  partner,  where 
the  lands  have  been  purchased  with  partnership  luiiHs,  under 
ai-ticles  stipulating  that  the  whole  property  should  be  sold  to  pay 
the  debts,  and  the  firm  is  insolvent ;  (e)  nor  the  heir  upon  whom 

(a)  At  common  law,  the  widow  could  have  dowor  only  in  lands  of  which  her  hns- 
hand  was  seised  during  coverture.  Apple  v.  Apple,  1  Head  (Tenn.),  348.  By  the  Act  of 
March  27,  1858,  the  widow  has  dower  in  real  estate  of  which,  at  his  decease,  her  bus* 
hand  held  the  fee-simple  in  remainder  or  reversion,  after  the  tentiination  of  the  prior 
estate.  Upon  her  petition  for  dower,  the  grantee  of  her  hushond  is  not  estopped  ironi 
denying  the  seisin  of  her  husliand.     Coakley  w.  Peny,  3  Ohio  State,  344. 

{K)  Wliite  V.  Drew,  42  Mo.  561;  Derush  t>.  Brown,  8  Ohio,  412 ;  Firestone  v.  Fire- 
stone, 2  Ohio  State,  415. 

(c)  Welch  V,  Buckins,  9  Ohio  State,  831  ;  Culver  v.  Har|>cr.  27  id.  464.  Mills  9, 
Van  Voorliies,  20  N.  Y.  412  ;  Boynton  v.  Sawyer,  36  Ala.  497  ;  Wing  v.  Ayer,  5S 
Maine,  138  ;  Fletcher  v.  Holmes,  32  Ind.  499  ;  j'olsom  v.  Khodes,  22  Ohio  State,  435. 
But  when  the  mortgage  was  not  acknowledged  or  delivered  until  sixteen  days  after  the 
deed,  held  that  the  grantee  acquired  a  sufficient  seisin  for  the  dower  right  of  his  wife 
to  attach.  Rawlins  v.  lx>wndes,  34  Md.  639.  Nor  where  a  mortgnge  was  given  before 
niarringo,  and  the  equity  of  redemption  rcdeased  after,  without  her  joining.  Rands  «. 
Kendall,  16  Ohio,  671.  Nor  where  she  joined  in  a  mortgage  of  one  lot,  and  this,  with 
all  others,  was  sold  for  less  than  the  mortgage  debt,  by  the  administrator.  St.  Clair 
V,  Morris,  9  Ohio,  15.  She  has  dower  in  property  of  her  husband  mortgaged,  of 
whi(!h  he  was  seised  during  coverture,  against  all  ixu-sons  but  the  mortgngee.  As  to 
the  effect  of  assigning  dower  on  the  rights  of  a  mortgagee  where  he  was  a  iwrty  to  the 
j)roceeding,  see  Affleck  v.  Snodgrass,  8  Ohio  State,  234.  Carter  r.  Goodwill,  S  Ohio 
State,  76.  A  sale  under  the  act  **to  provide  for  the  partition  of  real  estate,"  of  ao 
estate  held  in  common,  div&sts  the  wife  of  a  cotenant  in  fee  of  the  estate  of  her  in- 
choate right  of  dower  therein.     Weaver  v.  Gregg,  6  Ohio  State,  547. 

(rf)  Walton  V.  Hargraves,  42  Miss.  18  ;  Cocke  v.  Bailey,  42  Miss.  81.  So  where 
lands  subject  to  a  vendor's  lien  are  reconveyed  by  the  vendee  to  the  vendor  in  satisfac- 
tion of  such  lien,  they  pnss  free  from  dower,  though  the  vendee's  wife  does  not  join  in 
the  conveyance.     R'iwlins  v.  Lowndes,  34  Md.  63'.». 

(«-)   '{She  cannot  have  dower  in  partnership  lands,  except  in  such  balance  u  maj 
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lands  descend,  charged  with  the  debts  of  the  ancestor;  for  in  all  ■ 
these  cases,  there  is  a  claim  superior  to  dower  existing  in  some 
other  person.     Nor  can  there  be  dower  in  lands  owned  for  public 
or  private  burial-grounds ;  nor  in  lands  dedicated  by  the  husband 
to  public  uses,  as  for  a  street,  common,  or  market-place ;  because 
in  these  cases  the  use  is  incompatible  witli  dower,  (a)     But  there 
may  be  dower  in  wUd  lands,  though  while  they  remain  such  it  is! 
of  no  value.  (6)     With  these  qualifications,  this  right  of  dower  is  '-f 
of  so  transcendent  a  character,  that  the  husband  cannot  by  any  ' 
separate  act,  as  by  alienating  the  land,  or  incumbering  it  with 
debts,  deprive  the  widow  of  her  right.    Moreover,  the  statute  ex-  ' 
pressly  provides  that  if  he  should  give  up  the  lands  by  collusion 
or  fraud,  or  lose  them  by  default,  the  widow  may  still  claim  her 
dower ;  so  that  in  this  resi)ect,  he  has  no  more  power  than  he  has 
over  the  separate  lands  of  his  wife. 

How  Dower  is  Barred,  There  are  several  ways  in  which  a  widow 
may  be  deprived  of  dower,  when  the  ownership  of  the  husband 
would  have  been   sufficient.     1.  Btf  Jointure,  {c}      The  statute  (/ 
provides  that  if  any  estate  be  conveyed  to  a  woman  as  a  jointure,  I 
in  lieu  of  dower,  to  take  effect  immediately  after  the  death  of  the 
husband,  and  to  continue  during  her  life,  this  will  bar  her  dower ; 
but  here  her  free  consent  is  presupposed;  and  therefore  if  the 
jointure  was  made  before  she  was  of  age,  or  after  the  marriage,  she 
has  her  option,  on  becoming  a  widow,  to  take  the  jointure  or  her 
dower ;  and  if  she  be  legally  evicted  from  any  part  of  her  jointure, 
she  may  recover  an  equal  amount  as  dower ;  but  on  the  other  ' 
hand,  should  a  conveyance  intended  to  be  in  lieu  of  dower,  from 
any  legal  defect,  fail  to  be  a  bar,  and  the  widow  in  consequence 
demand  her  dower,  such  conveyance  to  her  shall  be  void.     2.  J5y  i, 
Devise  in  lieu  of  Dower,  (^d)     By  our  statute  of  wills,  if  a  hus- 
band by  his  will  make  any  provision  for  his  widow,  it  will  bei 
taken  in  lieu  of  dower,  unless  it  plainly  appears  to  have  been  his 
intention  that  such pj:ovision  should  be  in  addition  to  dower;  and , 
she  has  six  JBa5iiH&s  Within  which  to  make  known  her  election  to  i 
the  court,  whether  she  will  take  the  legacy  or  dower ;    which  ■ 

be  found  to  be  her  husband's  share  after  paying  all  the  debts  and  winding  up  the  part- ' 
nership.  ^  Greene  c.  Greene,  1  Ohio,  535  ;  Sumner  v.  Hauipson,  8  id.  328.  See  suprOf ' 
p.  248. 

(a)   -{Gwynne  v,  Cincinnati,  3  Ohio,  24  ;  85  Ind.  104.  V 

{b)  Allen  v.  M'Coy,  8  Ohio,  418  ;  Schnebly  v.  Schnebly,  26  III.  626 ;  Brown  v. 
Richards,  2  Green  (N.  J.),  32.  Contra,  in  some  other  States.  Connor  v.  Shepherd, 
15  Mass.  164  ;  Johnson  v.  Perlee,  2  N.  H.  56  ;  PhUlips  r.  Williams,  14  Maine,  411 ; 
Stevens  o.  Owen,  25  id.  94. 

(c)  K.  S.  §  4189.     A  reasonable  antenuptial  agreement  will  bar  dower,  though  not^; 
amounting  strictly  to  a  jointnre.     Stilley  v.  FoIgeV,  14  Ohio,  610;  Grogan  v.  GiOTison,  ( 
27  Ohio  State,  50  ;  Mintier  v.  Mintier,  28  Ohio  State,  807.     It  roust,  however,  have  | 
been  fully  executed.     Murphy  v.  Murphy,  12  Ohio  State,  407  ;  Johnson  v.  Johnson, 
80  Mo.  72. 

[d)  R.  S.  §  5963.     Devise  suitable  for  dower,  but  not  saying  in  lieu  of  dower.  > 
Wife  does  not  elect  within  the  time,  but  agrees  with  heirs,  reciting  that  it  was  in  lieu 
of  dower,  and  accepts  other  things  as  sach.    She  is  thereby  barred.     ShotweU  v. 
Sedam,  8  Ohio,  5. 
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election  must  be  entered  on  the  minutes  of  the  court ;  and  the 
election  of  either  bars  the  other,  (a)  If  she  makes  no  election,  the 
law  considers  her  as  relinquishing  her  legacy,  and  gives  her 
dower ;  and  in  one  case,  where  the  legacy  was  not  specified  to  be 
in  lieu  of  dower,  but  the  widow  made  an  agreement  with  the  heir, 
reciting  that  it  was  in  lieu  of  dower,  and  stipulating  to  accept 
certain  things  in  satisfaction  of  the  devise,  the  court  held  this 
\  agreement  to  be  a  bar.  (i)  8.  By  joining  her  husband  in  a  deed,  (e) 

(a)  The  time  within  which  she  is  to  make  her  election  is  now  one  year.    When  tht 

election  has  once  been  made  and  entered  upon  the  minutes  of  the  couit,  the  probata 

judge  has  no  power  to  cancel  it,  on  her  application,  on  the  ground  of  an  alleged  inU- 

rtake.    This  can  only  be  effected  by  a  petition  filed  in  a  court  having  geueral  eqni^ 

^powers.     Davis  v.  Davis,  11  Ohio  State,  880.    Where  the  will  gave  the  widow  a  lif»- 

mterest  in  the  whole  i)roperty  so  lone  as  she  remained  a  widow,  and  she  elected  to 

:  take  under  it,  she  forfeited  the  whole  oy  marryins  again.     Lingart  v.  Ri|iley,  19  Ohio 

State,  24.     When  the  provision  in  the  will  includes  the  dower,  as  where  the  widow  !• 

given  a  life-estate  in  all  the  realty,  it  is  equivalent  to  a  provision  in  addition  to  dower, 

and  she  vrill  still  have  her  dower  right,  free  from  the  claims  of  creditors.     In  such  a 

case,  if  she  actually  accepts  the  provisions  of  the  will,  but  dies  without  having  made 

her  formal  election,  or  having  betrn  cited  to  do  so,  she  will  be  held  to  have  taken  under 

the  will.     Baxter  v.  Bowyer.  19  Ohio  State,  490. 

(6)  See  note  {d)  on  page  389. 

(c)  See  Brown  v,  Farran,  8  Ohio,  140  ;  Connell  v.  Connell,  6  Ohio,  868  ;  Hnbbell  v. 
Broadwell,  8  Ohio,  120;  Hughes  v.  Lane,  11  111.  128 ;  Garrett  v.  Moss,  22  id.  86a. 
The  result  of  these  cases  is,  that  it  is  sufficient  if  the  certificate  state  the  substance 
without  the  exact  language  of  the  statute.  With  respect  to  joining  in  a  mortgage^ 
the  wife  thereby  only  Imtb  herself  with  respect  to  the  mortgagee  and  his  representatives 
or  assigns.  If  the  debt  be  paid  iftithout  a  sale  of  the  land,  dower  is  restored  ;  if  bj 
;  sale  01  part  only,  dower  is  restored  in  the  residue  ;  but  if  the  land  be  sold  to 
\  pay  the  debt,  it  makes  no  difference  whether  it  be  bv  the  administrator  of  the  bus- 
'  oand,  or  under  a  decree  ;  for  dower  is  equally  barreil.  St  CUdr  r.  Morris,  9  Ohiov 
15  ;  Ketchum  v.  Shaw,  28  Ohio  State,  508.  Curative  statutes  enacted  for  the  purpose 
of  healing  defective  acknowledgments,  are  unconstitutional  and  void  as  res})ectB 
married  women.  Good  v.  Zorcher,  12  Ohio,  864.  The  same  doctrine  was  held  in 
Meddock  v.  Williams,  12  Ohio,  877,  and  in  Silliman  v,  Cummins,  18  Ohio,  116.  Bat 
in  (Chestnut  v,  Shane,  16  Ohio,  599,  the  three  preceding  decisions  were  overruled,  tin 
curative  statute  of  1885  held  valid,  and  the  omission  to  certify  that  the  contents  were 
explained,  held  not  to  be  fatal.  Card  v.  Patterson,  5  Ohio  State,  319 ;  Browder  v. 
Browder,  14  Ohio  State,  589  ;  Dengtnihart  v.  Cracraft,  86  id.  549  ;  KoltenlirodL  9. 
Tracroft,  id.  584.  The  acknowledgment  by  the  husband  and  wife  may  be  at  different 
time;}  and  before  different  magistrates.  Ludlow  v.  O'Neil,  29  Ohio  State,  181.  Where 
the  wife  joins  in  the  granting  clause,  this  is  sufKcient  utithout  anywhere  stating  that 
she  relinquishes  dower.  Smith  v.  Handy,  16  Ohio,  191.  £dwards  v,  Sullivan,  20 
Iowa,  502.  But  where  she  in  only  mentioned  in  the  testatum  (dause,  as  signing  and 
spaling,  without  granting  words,  she  is  not  barred.  Lufkin  v.  Curtis,  18  Mass.  288  ; 
Stevens  v.  Owen,  25  Maine,  94.  When  she  is  the  owner  in  fee,  her  title  does  not  \mm 
:  by  A  deed  executed  by  herself  and  husband,  unless  she  joins  in  the  granting  clauee. 
Purcell  V.  Goshom,  17  Ohio,  105  ;  Cincinnati  v.  Newell,  7  Ohio  State,  87.  Where  A., 
in  |)ossession  of  land,  sold  to  B.,  and  put  him  in  {lossession,  which  possession  bad 
continued  ever  since,  B.  cannot  defeat  A.'s  wife  claiming  dower  by  showing  title  in 
some  third  person,  without  connecting  himself  with  such  title.  Ward  v,  Mackintoeh, 
12  Ohio  State,  231.  The  wife's  separate  deed  will  not  bar  her  dower.  Dodge  v.  Aye- 
rigg,  1  Beasley,  82.  Dower  can  be  released  to  the  owner  of  the  land,  but  cannot  be 
conveyed  to  a  third  person,  until  after  assignment.  Hoots  v.  Graham,  28  111.  81 ; 
Cornwall  V.  Wilson,  21  Ark.  62  ;  Harrison  v.  Grav,  49  Maine,  587  ;  Miller  v.  Wood- 
man, 14  Ohio,  518  ;  Bailey  v.  West,  41  III.  298 ;  Chicago  Dock  Co.  o.  Kinzie,  49  111. 
289.  Before  assignment,  however,  it  is  an  interest  in  lands  within  the  statute  of 
frauds.  Finch  v.  Finch,  10  Ohio  State,  501.  Where  a  wife  has  joined  in  a  mortgage^ 
and  the  land  is  worth  more  than  the  debt,  she  has  dower  in  the  surplus.  Bank  of 
■Commerce  v.  Owens,  81  Md.  324.  But  she  is  not  entitled  to  be  endowed  of  the  whole 
estate,  to  be  paid  out  of  the  sur^dus.  State  Bank  v.  Hinton,  21  Ohio  Static,  509  ; 
Culver  V.  Harper,  27  id.  464  ;  Fox  v.  Pratt,  27  id.  512.    But  see  Kling  v.  Ballentiae, 
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Our  statute  provides  that  a  woman  may  bar  herself  of  dower,  by 
joining  with  her  husband  in  a  deed  or  mortgage,  she  being  eigh- 
teen, in  the  same  manner  as  if  she  were  conveying  her  separate 
estate.    But  in  tliis  case,  to  avoid  the  possibility  of  deception  or 
coercion,  the  wife  must  be  examined  separately  by  the  person 
taking  tibe  acknowledgment,  who  must  explain  the  contents  of 
the  deed ;  and  she  must  declare  that  she  executed  the  deed  of  her 
own  free  will,  and  without  fear,  and  that  she  is  still  satisfied 
therewith.    All  these  things  must  be  stated  in  the  certificate. 
4  By  fraud  in  the  wife,  (a)     Our  court  has  decided  that,  where  </ 
a  widow  agreed  with  the  administrator,  that  the  land  should  be 
sold  free  from  dower,  and  was  present  when  the  land  was  so  put 
up  for  sale,  and  did  not  contradict  it,  and  the  land  in  consequence  ' 
brought  a  higher  price,  she  is  thereby  barred.     5.  By  her  misbe-^ 
havior.  (i)    Our  statute  provides  that  if  a  woman  be  divorced  for 
her  own  aggression,  or  if  she  voluntarily  leave  her  husband  and 
live  with  an  adulterer  without  a  subsequent  return  and  reconciliar  . 
tion,  she  thereby  forfeits  her  right  of  dower  ;  and  if  she  wantonly  ; 
commit  or  suffer  any  wa%tey  she  thereby  forfeits  that  part  of  the 
dower  estate  in  which  such  waste  was  committed,  (er) 
How  Dower  is  assigned,  (d)     Dower  may  be  assigned  in  two 

40  id.  391.    Where  a  wife  has  joined  in  a  mortgage  releasing  her  dower,  she  stands 
onlj  in  the  position  of  a  surety,  and  is  entitled  to  have  the  debt  paid  out  of  the  per- 
sonalty.    Peckhain  v.  Had  wen,  8  R.  I.  160.    She  may  maintain  a  bill  to  redeem  her  , 
inchoate  right  of  dower.     Davis  v,  Wetherell,  13  Allen,  60. 

(a)  See  Smiley  v,  Wright,  2  Ohio,  506  ;  Taggart's  Appeal,  99  Penn.  Stote,  627.    But 
in  M'Farland  o.  Febiger,  7  Ohio,  1  pt  194,  it  was  held!,  that  where  a  wife  signed  and 
acknowlodeed  a  deed  with  her  husband,  knowing  that  it  was  defective  in  the  granting 
clause,  and  that  the  purchaser  was  thereby  deceived,  this  will  not  bar  her  dower  ;  be-  . 
cause  the  fraud  was  committed  while  she  was  under  coverture.    Carter  v,  Goodin,  3  . 
Ohio  State,  75.     She  has  dower  in  real  estate  in  the  conveyance  of  which,  without  con- 
sideration to  defraud  her  husband's  creditors,  she  joined  with  him  in  executing  during  - 
coverture.     Woodworth  v.  Paige,  5  id.  70. 

Ib)  Divorce  barring  dower.     Barrett  v.  Failing,  111  U.  S.  523.     Marriage  in  Een- 
:y  in  1816  ;  separation  in  1818  ;  wife  ever  since  residing  in  Ohio.     Husband  sells 
land  in  Ohio,  and  then  procures  divorce  in  Kentucky  for  her  wilful  absence.     After  | 
his  death  she  claims  dower,  and  succeeds  on  the  grounit  that  the  statute  barring  dower  I 
for  her  agression  only  applies  to  divorces  grantmi  in  this  State.     Mansfield  v.  M*In-  ^ 
tyre,  10  Ohio,  27.     A  woman  having  a  husband  living  at  the  time  of  her  second  mar- 
riage, is  not  entitled  to  dower  in  the  estate  of  her  second  husband,  -^  the  second 
marriage  being  void.     Smith  v.  Smith,  5  Ohio  State,  32.     A  woman  divorced  a  vinculo  I 
mairirrumu,  although  for  the  husband's  aggression,  who  marries  again,  cannot  have  ; 
dower  in  the  lands  of  her  first  husband  dying  after  such  marriage.     She  is  not  then  \ 
the  widow  of  the  first  husband  within  the  meaning  of  the  statute.     Rice  v,  Lumley,  \ 
10  Ohio  State,  596  ;  Chariton  v.  Miller,  27  Ohio  State,  298,  305.     Under  the  statute 
of  1840,  where  a  woman  obtained  a  divorce  for  the  aggression  of  her  husband,  she  ■ 
retained  her  dower,  even  though  at  the  time  of  his  death  she  was  married  to  another  ' 
man.    Lamkin  v.  Knapp,  20  Ohio  State,  454. 

(c)  R.  S.  §  4194 ;  or  by  not  paying  taxes,  §  2S52.  Crockett  v.  Crockett,  2  Ohio 
State,  180 ;  Woodward  v.  Dowse,  10  C.  B.  (N.  8.)  722.  CorUra,  Lakin  v,  Lakin,  2 
Allen,  45  ;  Bryan  v.  Batchelder,  6  R.  I.  543. 

{d)  By  the  statute  of  1843,  the  widow,  in  addition  to  the  lands  set  off  to  her,  is 
entitled  to  one-third  of  the  net  profitK  of  the  lands  subject  to  dower,  accruing  between  , 
the  time  of  filing  her  petition  and  the  time  of  assigning  dower,  to  be  ascertained  by  ; 
the  commissioners ;  but  if  the  lands  had  been  aliened  by  her  husband,  the  cemmis-  ; 
sioners  are  to  exclude  from  their  estimate  all  permanent  improvements  subsequently  ■ 
made.    It  had  previously  been  decided  that  dower  is  to  be  estimated  according  to  th« 


892  TITLE  BY  MABBIAOE. 

ways,  voluntarily  or  6y  petition.  When  the  land  iu  not  encum- 
bered, the  heir  or  other  person  interested  may  assign  the  widow 
her  dower,  ^^  by  writing  under  his  hand  and  seal,"  and  if  she  ac- 
cepts the  assignment  it  is  conclusive.  It  would  seem  from  the 
above  words,  that  a  deed  of  assignment  of  dower  need  not  be  at- 
tested and  acknowledged  like  other  deeds.  But  we  have  no  judi- 
dicial  construction  of  those  words.  If  dower  be  not  assigned 
voluntarily  as  above,  the  widow  must  file  her  petition  against  the 
heirs  or  other  persons  interested,  setting  forth  all  the  facts  neces- 
sary to  sustain  her  right  and  enable  the  court  to  act;  and  if 
the  court  decree  in  her  favor,  the  sheriff  is  ordered  to  have  the 
dower  set  off  by  three  judicious  men,  and  possession  given  to  the 
widow,  (a)  We  have  no  action  at  law  to  recover  dower,  unless 
ejectment  would  lie  in  the  first  instance,  which,  under  the  above 
provision,  is  improbable.  After  assignment  thus  made,  there  is 
I  no  doubt  ejectment  would  lie  to  recover  possession.  In  case  the 
heirs  should  file  a  bill  for  partition  before  the  assignment  of  dower, 
the  persons  directed  to  make  partition  must  first  set  off  the  dower ; 
and  in  like  manner,  when  land  is  directed  to  be  sold  by  adminis- 
trators, it  is  the  first  duty  of  the  appraisers  to  set  off  the  dower. 
Where  the  property  is  of  such  a  nature  that  it  cannot  well  be 
divided,  dower  is  assigned  in  a  special  manner,  as  one-third  of  the 
rents  and  profits,  to  be  ascertained  by  the  above  persons. 

From  this  view  it  will  be  seen  that  our  law  of  dower  differs 
from  the  common  law,  in  there  being  but  one  kind  of  dower,  in- 
stead of  four  or  five ;  in  comprehending  equitable  as  well  as  legal 
estates ;  and  in  being  cognizable  in  chancery,  and  not  at  law,  in 
the  first  instance.  And  on  the  whole,  it  is  believed  to  be  inferior 
to  no  system  in  the  great  points  of  simplicity  and  liberality.  The 
subject  of  personalty  acquired  by  the  wife  has  already  been  con- 
sidered in  the  lecture  on  husband  and  wife.  (J)     We  there  saw 

j  value  of  the  land  at  the  time  of  assignment,  excluding  all  increase  resulting  from  im- 
'  provements  made  after  alienation,  but  including  all  other  increase.     Duubetn  v.  Bank 

U.  S.,  6  Ohio,  76,  and  10  id.  18  ;  Allen  v.  M'Coy,  8  id.  418.     And  so  by  statute  now. 

R.  8.  §  5716.     This  mode  of  estimating  dower  is  adopted  in  Gore  v.  Brazier,  3  Mass. 

544  ;  Thompson  v.  Morrow,  5  Serg.  &  Rawle,  289  ;  Powell  v,  M.  &  B.  Man.  Co.,  8 

Mason,  375  ;  Fritz  v.  Tudor,  1  Bush  (Ky.),  28.  But  not  in  New  York.  Dorchester 
.t;.  Coventry,  11  Johns.  510  ;  Shaw  v.  White,  13  Johns.  179.  Where  the  husband  dies 
/  seised,  dower  is  to  be  assigned  accoi-ding  to  the  law  in  force  at  the  death  of  the  hus- 
;  band.  The  wife's  right  does  not  vest  until  that  time,  so  as  to  be  beyond  the  power  of 
I  the  legislature.  Lucas  v.  Sawyer,  17  Iowa,  517  ;  Boyd  v.  Harrison,  36  Ala.  533. 
I  But  in  cases  where  tlie  husband  aliened  before  death,  the  legislature  cannot,  as  against 
jthe  purchaser,  after^^-ards,  but  during  the  husband's  life,  enlarge  the  dower  rights  of 
jjthe  wife.  Young  v.  Walcott,  1  Clarke,  174  ;  Thomas  v.  Hesse,  34  Mo.  18.  But  the 
J  right  to  dower  accrues  at  the  death  of  the  husband,  and  is  barred  in  twenty -one  years 
J  from  that  time.     Tuttle  v.  Wilson,  10  Ohio,  24.     Dower  cannot  be  assigned  in  a  gross 

(sum.     Johnson  v.  Nyce,  17  Ohio,  66.     In  assigning  dower  out  of  rents  and  profits, 
deductions  are  to  be  made  for  reasonable  repairs  ana  taxes,  but  not  for  water-rents  or 
taxes.     Hillgartner  v.  Gebhart,  25  Ohio  State,  557.     By  R.  S.  §  5719,  in  executor's 
'  and  administrator's  sales  of  real  estate,  and  in  guardian's  sales,  jmrtitions,  and  all  other 
judicial  sales  upon  the  request  of  the  widow,  made  bv  answer  tiled,  the  premises  may 
be  sold  free  from  dower,  and  a  gross  sum  assigned  to  the  widow  from  the  proceeds. 
(a)  The  court  now  appoints  the  appraisers. 
(6)  In  Kamsdall  v,  Craighill,  9  Ohio,  197,  it  U  held  that  if  they  unite  in  selling  her 
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tiiat  with  respect  to  personalty,  the  advantage  is  altogether  on  the 
side  of  the  husband.  The  wife  not  only  acquires  no  interest  in 
his  personalty,  but  loses  the  control  of  her  own  personalty.  Ex- 
cept the  right  to  a  mere  support,  narrowed  down  to  the  measure 
of  necessaries,  she  acquires  no  interest  in  personalty  by  marriage, 
until  her  husband's  death ;  (a)  in  which  event,  if  there  be  no 
debts  and  no  children,  she  has  all;  if  there  be  children,  after 
payment  of  the  debts,  she  has  half  the  first  four  hundred  dollars, 
and  one-third  of  the  residue. 

§  158.  CortMy.  (6)  This  estate  is  recognized  both  by  our  leg- 
islature and  our  courts  ;  and  I  shall  consider  its  general  nature ; 
but  of  the  origin  of  the  term  curtesy^  I  shall  not  take  up  your 
time  with  giving  an  account.  At  common  law,  an  estate  by  cur-  J 
tesy  is  where  a  man  marries  a  woman  seised  of  real  estate  in  fee, ! 
and  has  by  her  issue  born  alive.  In  this  case,  on  the  death  of  his  I 
wife,  he  is  entitled  to  hold  such  real  estate  for  life  as  tenant  by  \ 
curtesy.  This  curtesy  differs  from  dower  in  two  important  re- 
spects :  first,  it  extends  to  all  the  real  estate  of  the  wife,  instead 
of  a  third  part ;  and  secondly,  it  depends  upon  having  issue  born 
alive,  which  was  not  the  case  in  dower.  As  to  the  marriagcj  it  ' 
must  be  the  same  as  in  case  of  dower ;  that  is,  a  marriage  con- 
summated pursuant  to  the  statute,  and  actually  existing  at  the  1 
death  of  the  wife ;  for  if  there  has  been  a  divorce  for  the  husband's 
aggression,  our  statute  provides  that  the  wife  shall  be  restored  to 
all  her  real  estate ;  which  expressly  takes  away  his  curtesy ;  but^ 
if  the  divorce  be  for  the  aggression  of  the  wife,  the  statute  pro- 
vides that  she  may  be  restored  to  the  whole  or  a  part  of  her  real 
estate,  as  may  seem  just.  What  is  meant  by  this  last  vague  pro- 
vision, is  somewhat  doubtful ;  but  I  presume  it  only  means  to 
allow  the  husband  to  retain  possession,  after  the  divorce,  during 
the  life  of  the  wife,  as  a  kind  of  punishment  to  her ;  and  not  to 
give  him  an  estate  by  curtesy ;  for  at  her  death  the  right  of  her 
heirs  attaches,  which  would  not  be  affected  by  this  order  of  court. 
We  have  seen  that  by  express  provision,  the  adultery  of  the  wife, 
without  subsequent  reconciliation,  cuts  off  her  dower.  As  to  the 
«emn  required  in  the  wife,  nearly  the  same  remarks  apply  as  in 
case  of  dower,  (c)     She  must  have  a  beneficial  ownership  in  fee  ;    ^ 

land,  the  proceeds  become  his ;  and  if  these  proceeds  be  invested  in  other  land,  and 
he  takes  the  title,  this  also  is  his.  But  there  nas  been  subsequent  legislation,  protect- 
ing the  propeity  of  the  wife.     See  Lecture  on  Husband  and  Wife. 

(a)  But  see  act  of  April  17,  1857,  anU,  note  at  the  end  of  chap.  14  ;  Blanker  v. 
Beardsley,  9  Ohio  State,  589. 

{b)  2  Black.  Com.  126  ;  4  Kent,  Com.  27-85  ;  1  Cruise's  Dig.  105  ;  Lowiyr.  Steele, 
4  Ohio,  170  ;  Fleming  ».  Donahoe,  5  Ohio,  255  ;  Canby  v.  Porter,  12  Ohio,  79. 

(c)  In  Ohio,  It  is  held  that  a  husband  may  have  tenancy  by  the  curtesy,  though  the 
wife  may  never  have  been  seised,  either  actually  or  constructively,  of  the  lands,  and 
though  the  same  be  held  adversely  during  coverture  by  another  person.  Borland  v, 
Marshall,  2  Ohio  State,  308 ;  Merritt  v.  Home,  5  id.  807  ;  Mitchell  v.  Ryan,  3  id. 
377  ;  Stephens  v.  Hume,  25  Mo.  349  ;  Buchanan  v.  Duncan,  40  Penn.  State,  82. 
Curtesy  initiate  is  abolished  in  Ohio.  Curtesy  is  not  a  vested  estate  until  the  wife'sA 
death  and  in  projierty  of  which  she  died  seised.  Hershizer  v.  Florence,  39  Ohio  State,  < 
616.     The  husband  cannot  be  tenant  by  the  curtesy  of  a  remainder  ex|)ectaut  upon 
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but  she  need  not  have  entered  upon  the  land,  because  here  entij 
is  never  necessary  to  perfect  title.  Nor  need  she  be  in  actuid 
possession ;  for  where  a  woman  before  marriage  created  a  term 
of  years  in  trust  for  herself  during  the  coverture,  she  was  still 
considered  by  our  court  as  having  such  a  seisin  as  entitled  her 
Imsband  to  curtesy ;  and  it  makes  no  difference  at  what  time  of 
the  coverture  the  seisin  commenced,  so  that  it  continues  till  her 
death.  Nor  is  curtesy  confined  to  the  legal  estate  of  the  wife ;  as 
I  have  before  mentioned,  it  has  long  been  held  to  extend  to  her 
equitable  interest.  The  only  exception  is,  where  the  trust  is  ex- 
pressly declared  to  be  for  her  sole  and  separate  use,  in  such  a 
manner  as  to  negative  the  idea  of  curtesy  in  the  husband.  As  to 
the  necessity  of  issue  born  alive  and  capable  of  inheriting,  which 
i»  not  the  case  in  respect  to  dower,  whatever  may  have  been  the 
origin  of  the  doctrine,  it  seems  now  to  be  a  purely  arbitrary  and 
teclmical  requisition ;  for  if  the  infant  should  live  but  for  one  in- 
stant after  birth,  so  as  to  prove  that  it  was  born  alive,  this  is  suf- 
ficient; the  right  to  curtesy  from  that  moment  attaches,  and 
becomes  perfect  on  the  death  of  the  wife.  Were  we  to  look  to 
the  reason  of  the  thing  alone,  we  should  say  that  there  is  more 
reason  why  a  husband  should  have  curtesy  when  there  had  been 
no  issue,  than  if  there  were  issue  surviving ;  and  just  as  much 

:    reason  as  when  there  were  issue  born  which  did  not  survive. 

*  However,  such  is  the  law.  (a)     We  have  seen  that  dower  may  be 

barred  or  forfeited  in  a  variety  of  ways.     Not  so  wlthciirtesj. 

No  conduct  of  the  husband,  however  wrong,  which  does  not  result 

'.  in  divorce,  deprives  him  of  his  right.  Nor  does  he  incur  a  forfeit- 
ure for  waste,  as  in  case  of  dower,  because  there  is  no  express 

>•  provision  to  this  effect.  (6)     He  only  renders  himself  liable  in 

damages.    There  is  of  course  no  occasion  for  an  assignment  of 

curtesy,  as  there  is  of  dower,  because  the  husband  takes  the  whole. 

We  have  already  seen,  that  the  husband  takes  control  of  all 

,  a  life-estate,  unless  the  life^estate  is  detennined  during  coverture.  To  entitle  him,  the 
/  wife  must  have  had,  during  coverture,  a  right  to  the  present  possession  of  the  land. 
Watkins  v.  Thornton,  11  Ohio  State,  367 ;  Shores  v.  Carley,  8  Allen,  426  ;  Orfonl  r. 
Burton,  36  N.  H.  395  ;  Stewart  v.  Barclay,  2  Bush,  550 ;  Moore  v.  Culvert,  6  Boah 
(Ky.),  356  ;  Reed  v.  Reed,  3  Head  (Tenn.),  491.  The  married  women's  statutes  in 
Ohio  are  expressly  declared  not  to  affect  tenancy  by  the  curtesy.  Nor  does  the  llliDois 
Act  of  1861.  Cole  v.  Van  Riper,  44  111.  68.  Nor  the  New  York  acts  of  1848  and 
1849.  Burke  V.  Valentine,  52  Barb.  412.  But  see  Matter  of  Winne,  1  Lans.  608. 
Nor  the  New  Jersey  act.  Porch  v.  Fries,  3  Green,  204.  It  is  entirely  abolisheil  in 
Iowa.  Shields  v.  Keys,  24  Iowa,  298.  A  husband  is  not  tenant  by  the  curtesy  of  land 
settled  to  the  sole  and  se})arate  use  of  the  wife.     Pool  v.  Blakie,  53  111.  495. 

(a)  By  a  statute  passed  in  1853,  R.  S.  §  4176,  the  birth  of  issue  is  not  neceaaarj 
in  Ohio  -(and  there  is  no  curtesy  in  the  interest  of  the  issue  of  the  wife,  by  a  prior  mar- 
riage, unless  she  obtained  the  property  by  gift  from  the  surviving  huslmnd  or  hia 
ancestors.  And  this  provision  is  not  affected  oy  the  wife's  having  devised  the  land  to 
others  than  her  children.    Tilden  v.  Barker,  40  Ohio  State,  411. 

A  husband's  estate  by  curtesy  cannot  be  subjected  to  his  debts  nor  can  a  mortsai^ 
.  of  it  by  him  be  enforce<l,  as  long  as  issue  of  the  marriage  survives.     Robert  v.  Sliffe, 
41  Ohio  State,  225.     This  rule  was  altered  by  statute  in  1884,  81  Ohio  Lawa,  209, 
and  then  restore<i  in  1885.     82  Ohio  Iaws,  ISl}*. 

{b)  ^Except  for  non-payment  of  taxes.     R.  S.  §  2862}' . 
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his  wife's  personalty.  If  choses  in  action  he  not  already  reduced 
to  possession,  he  may  collect  and  dispose  of  them.  In  a  word, 
therefore,  by  marriage,  the  husband  acquires  a  right  to  all  the 
wife's  personalty,  unless  previously  settled  in  trust  for  her  separate 
use ;  and  the  law  gives  her  no  power  to  prevent  his  wasting  it. 


LECTURE  XXIX. 

TITLE   BY  DESCENT,  (a) 

§  159.  Preliminary  XbeplanationB.  When  the  owner  of  land  dies 
without  making  a  disposition  thereof,  the  law  makes  it  for  liim. 
Leaving  no  will,  testamentum^  he  is  said  to  die  inte%tatej  and  in 
legal  phrase  is  called  the  intestate.  The  persons  to  whom  the  law 
gives  his  property  are  called  his  heirs j  and  he  their  ancestor  ;  and 
the  title  by  which  the  heirs  take  the  property  is  called  title  by  tn- 
heritance  or  descent.  But  before  the  property  of  the  ancestor  can 
avail  his  heirs,  there  are  certain  prior  claims  to  be  satisfied.    In 

(a)  See  2  Black.  Com.  chap.  14-29  ;  4  Kent,  Com.  lee  65  ;  2  Hilliard,  chap.  22  ;  8 
CniiBe's  Dig.  869  ;  Reeve  on  Descents ;  Chittv  on  Descents.  By  an  act  of  1854, 
R.  S.  §  4182,  any  person  capable  of  making  a  will  may  appear  before  the  ^bate  judge, 
with  two  witnesses,  and  by  a  written  declaration  designate  who  shall  be  his  heir-at-law, 
and  the  person  so  designated  shall  occupy  the  same  position,  in  respect  to  inheritance, 
as  a  child  bom  in  lawml  wedlock.  This  singular  statute  has  received  no  constniction, 
but  is  mentioned  in  Lathrop  v.  Young,  25  Ohio  State,  451,  463.  On  the  death  of 
the  ancestor,  lands  descend  at  once  to  the  heir,  and  become  liable  to  sale  on  execu- 
tion against  him,  but  subject  always  to  the  ancestor's  debts,  if  due  steps  be  taken 
to  chaise  them.  Douglass  v.  Massie,  16  Ohio,  271.  Hence  the  heir  and  not  the 
administrator  is  entitled  to  the  rents  prior  to  a  sale  to  pay  debts,  although  the  estate 
be  insolvent.  Overturf  v.  Dugan,  29  Ohio  State,  230.  In  the  mean  time,  the  heir  is 
bound  to  pay  the  taxes ;  and  if  he  permits  a  sale  for  delinc^uency,  and  becomes  th« 
purchaser,  he  cannot  set  up  a  title  against  the  creditor.  Piatt  v,  St.  Clair,  6  Ohio, 
227.  The  lien  for  debt-s  can  only  be  discharged  by  payment  or  lapse  of  time.  Rams- 
dall  V.  Craighill,  9  Ohio,  197.  Prior  to  1831,  there  was  a  proceeding  by  sdi'c  facias  to 
charge  descended  lands.  McVickar  v.  Ludlow,  2  Ohio,  246  ;  Gray  v.  Askew,  8  Ohio, 
466  ;  Union  Bank  v.  Meigs,  5  Ohio,  312 ;  Piatt  v.  St  Clair,  6  Ohio,  227.  But 
neither  the  personal  representatives  nor  creditors  of  a  decedent  acauire  by  his  death 
such  an  interest  in  his  land,  as  to  preclude  the  legislature  from  repealing  a  law  author- 
izing a  sale  for  the  payment  of  debts.  Ludlow  v.  Johnston,  8  Ohio,  553.  The  title  of 
the  widow  and  heirs  to  their  distributive  shares  of  the  personalty  vests  immediately  at 
the  death  of  the  intestate,  subject  only  to  administration  to  pay  the  debts  and  funeral 
expenses,  which  are  to  be  first  paid  by  the  administrator.  Uonger  v.  Barker,  1 1  Ohio 
State,  1  ;  Armstrong  v,  Grandin,  89  Ohio  State,  368.  The  common-law  doctrine  of 
shifting  inheritance  uoes  not  apply  at  all  to  our  law  of  descents.  The  property  of  the 
intestate  vests  at  once  in  the  heirs  in  being,  and  this  title  is  not  divested  by  the  suljse- 
quent  birth  of  others.  This  rule  does  not  exclude  children  en  ventre  sa  mere,  as  they 
are  in  being  in  the  eye  of  the  law.  Drake  v.  Rogers,  13  Ohio  State,  21  ;  Cox  v. 
Matthews,  17  Ind.  367.  In  Cutlar  o.  Outlar,  2  Hawk.  824,  the  contrary  was  held,  but 
the  legislature  soon  afterwards  amended  the  law  so  as  to  exclude  the  doctrine.  The 
course  of  inheritance  is  subject  to  legislative  control  before  death.  Pollock  v,  Speidel, 
27  Ohio  State,  86,  94  ;  Gilpin  v.  Williams,  25  Ohio  State,  283,  800 ;  Nimmons  v. 
Westfall  33  Ohio  State,  213  ;  Oyler  v.  Scanlan,  83  Ohio  State,  808  ;  Denny  v. 
McCabe,  85  Ohio  State,  576. 
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the  first  place,  the  rights  of  dower  and  curtesy ^  if  either  exist,  take 
precedence  of  heirship,  and  cannot  be  affected  by  the  law  of  de- 
scent. And  in  the  next  place,  the  claims  of  creditors  must  all 
be  satisfied.  When  these  prior  claims  are  satisfied,  the  heirs 
succeed  by  descent  to  the  residue ;  or,  rather,  at  the  instant  of 
the  ancestor's  death,  his  property  vests  in  his  heirs  incumbered 
by  these  prior  claims.  It  was  formerly  held  that  an  actiuil  entry 
by  the  heir  was  necessary  to  perfect  his  title ;  but  for  the  same 
reason  that  actual  entry  is  not  necessary  under  a  deed  in  this 
State,  I  presume  it  is  not  necessary  for  the  heir.  It  is  the  general 
spirit  of  our  laws  to  dispense  with  these  empty  ceremonies  ; 
though  I  am  not  aware  that  this  particular  point  has  been  de- 
cided. The  rules  of  descent  vary  considerably  in  the  different 
States,  but  all  the  States  agree  in  departing  from  the  English  law 
so  far  as  to  promote  equality  among  the  heirs.  For  example,  the 
two  great  characteristics  of  the  English  canons  of  descent^  namely, 
primogeniture^  or  a  preference  of  the  eldest  son  over  all  the  other 
children,  and  a  preference  of  males  over  females^  are  probably 
found  nowhere  in  the  United  States.  But  before  describing  our 
rules  of  descent,  some  preliminary  explanations  will  be  necessary. 
1.  I  have  already  had  occasion  to  observe  that  realty  alone  is 
strictly  inheritable.  Technically  speaking,  personalty  does  not  de- 
scend in  any  case  to  the  heirs.  On  the  death  of  the  owner,  it 
vests  in  the  executor  or  administrator ;  and  is  by  him  distributed 
in  the  manner  heretofore  pointed  out.  Those  who  take  the  resi- 
due, after  payment  of  debts,  are  said  to  take,  not  as  heirs,  but  as 
distributees.  They  are  called  personal  representatives ^  to  dis- 
tinguish them  from  heirs  who  are  called  real  representatives. 
Nevertheless,  I  shall,  in  this  lecture,  include  succession  to  both 
realty  and  personalty ;  for,  with  the  exception  of  the  widow's 
claims,  personalty  passes  in  this  State  to  the  same  persons,  as 
non-ancestral  realty.  The  statute  of  descent  and  distribution,  not 
in  force  here,  was  enacted  in  1853.  It  prescribes  some  of  the 
fundamental  rules  of  inheritance  ;  but  yet  leaves  many  questions  to 
be  settled  by  authority  and  analogy,  respecting  which  I  would  refer 
you  for  particulars  to  the  books  before  indicated.  The  same  statute 
provides  both  for  the  descent  and  distribution  of  estates ;  that  is, 
for  the  disposition  both  of  realty  and  personalty.  With  regard  to 
the  property  of  non-residents,  the  general  rule  is,  that  realty  de- 
scends according  to  the  law  of  the  place  where  it  is  situated ;  that 
is,  realty  in  this  State  descends  according  to  the  law  of  this  State ; 
whereas  personalty  is  distributed  according  to  the  law  of  the  place 
where  the  deceased  resided,  (a) 

(a)  Where  lands  of  an  intestate  are  sold  to  pay  debts,  the  surplus  is  to  be  regarded 
as  real  estate ;  but  if  the  heir  dies  before  distribution  of  the  proceeds  intestate,  the 
surplus,  as  regards  the  distribution  of  his  estate,  must  be  treated  as  personalty.  Pence 
V.  Pence,  11  Ohio  SUte,  290  ;  Griswold  v.  Frink,  22  Ohio  State,  79.     A  devise  of  the 

JTOceeds  of  land  is  personalty,  and  goes  to  the  devisee's  administrator.      Richey  v, 
ohnson,  80  Ohio  State,  288  ;  Horst  v.  Da^e,  34  id.  871  ;  Collier  r.  Grimesey,  36  id. 
17  I  Uanes  v.  Munger,  40  id.  493.    A  requirement  that  an  executor  sell  to  pay  a  void 
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2.  Our  statute  says  that  real  estate  shall  descend  ^'  in  parce- 
nary  ; "  but  we  have  already  seen  that  in  this  State  there  is  no 
distinction  between  estates  in  parcenary  and  estates  in  common. 
Of  course  the  phrase  means  nothing  more  than  that  the  heirs, 
until  partition  is  made,  ai*e  tenants  in  common. 

8.  Where  heirs  of  a  certain  description  are  all  in  the  same 
degree,  they  take  *'*•  per  capita  ;^^  otherwise,  "  »«•  stirpes.^*  The 
meaning  is  this :  heirs  take  per  capita^  or  btf  tne  headj  when  each 
individual  has  the  same  share :  as,  for  example,  if  there  be  five 
children,  or  five  grandchildren,  or  five  brothers  and  sisters  all 
living,  and  none  of  any  other  degree,  each  takes  one-fifth.  But 
heirs  take  per  stirpes j  or  by  representation^  when  the  children  of  a 
deceased  heir  take  only  their  deceased  parentis  share  :  as,  for  ex- 
ample, if  there  had  been  five  heirs  in  the  same  degree,  but  one 
was  dead,  the  children  of  the  deceased  would  together  take  only 
one-fifth,  (a) 

4.  Our  statute  makes  a  distinction  between  the  cases  where 
realty  came  to  the  intestate  "  by  descent^  devise,  or  deed  of  gift, 
from  any  ancestor^^^  and  where  it  came  to  him  in  any  other  way. 
This  distinction  has  been  already  noticed.  For  the  sake  of  con- 
venience, I  express  it  by  calling  the  first  property  ancestral,  and 
the  second  nonrancestral.  By  ancestral  property,  then,  is  meant 
that  realty  which  came  to  the  intestate  from  his  ancestor,  in 
consideration  of  blood,  and  without  a  pecuniary  equivalent,  and 
which  must  have  come  either  by  descent  or  devise  from  a  now 
dead  ancestor,  or  by  deed  of  actual  gift  from  a  living  one.  (6) 

bequest  falls  with  the  bequest  and  the  heir  takes  as  realty.  Patton  v.  Patton,  89  id. 
590. 

(a)  Dutoit  V.  Doyle,  16  Ohio  State,  400. 

(6)  Under  the  act  of  1805,  where  one  inherited  land  from  his  father,  and  died  with- 
out issue,  or  brothers  and  sisters,  the  estate  went  to  his  mother,  in  ]>reference  to  his 
father's  sister.  McCollongh  r.  I/ee,  7  Ohio,  1  pt.  15.  Where  land  descended  from 
the  father  to  an  infant  son,  was  sold  by  the  guardian,  and  the  proceeds  held  in  money, 
when  the  ward  died  without  issue,  the  sale  was  held  to  change  the  property  to  non- 
ancestral,  so  that  it  went  to  the  half-brothers,  issue  of  the  mother's  second  marriage. 
Armstrong  V.  Miller,  6  Ohio,  118.  Under  the  statute  of  1824,  where  land  descended 
to  a  ix)sthumous  child,  who  died  without  issue,  or  brother  or  sinter,  but  leaving  a 
mother,  who  afterwards  married,  and  had  a  child,  that  child  was  held  to  be  the  heir 
of  the  first  child.  Dunn  v,  Evans,  7  Ohio,  1  ])t.  169.  Where  land  was  devised  in 
trust  to  a  marrietl  sister  if  living,  if  not,  to  her  chiMren,  and  she  died  before  the 
testator,  and  the  children  shortly  after,  the  land  was  held  to  be  ancestral  property  in 
the  children,  which  could  not  pass  to  her  half-brother  not  of  the  testator's  blood,  nor 
to  their  father,  but  to  the  next  of  kin  of  the  blood  of  the  testator.  Brewster  p.  Bene- 
dict, 14  Ohio,  368.  The  term  "ancestor,"  in  the  act  of  1831,  means  any  one  from 
whom  the  estate  is  inheritable,  and  the  term  "the  ancestor  from  whom  the  estate 
came,"  designates  the  person  from  whom  it  was  immediotely  inherited.  Prickett  r. 
Parker,  3  Ohio  State,  894  ;  Clayton  r.  Drake,  17  Ohio  State,  367.  Where  land  was 
devised  to  a  brother  and  his  wife,  they  take  as  tenants  in  common,  and  if  the  wife  dies 
without  issue,  her  brothers  will  inherit,  though  not  of  the  blood  of  the  ancestor. 
Penn  v.  Cox,  16  Ohio,  30.  Where  one  tenant  in  common,  in  proceedings  in  par- 
tition, elects  to  take  the  land  at  its  appraisement,  and  after  obtaining  the  deed  for  it 
dies  intestate,  that  portion  of  the  land  which  he  inherited  descends  as  ancestral  prop- 
erty, and  the  remaining  title  which  he  acquireil  under  proceedings  in  partition  as  non- 
ancestral.  Freeman  v,  Allen,  17  Ohio  State,  527.  But  if  two  heirs  after  partition  or 
devisees  exchange  their  shares  by  deeds  the^  property  becomes  non-ancestral.  Brower 
V.  Hunt,  18  Ohio  State,  811.    Aii  estate  whicli  came  to  the  intestate  by  descent  from  a 
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A  ikI  by  non-ancestral  property  is  meant  all  personalty,  and  that 
nmlty  which  came  to  the  intestate  in  any  other  way,  whether  by 
purchase  from  his  ancestor  or  from  a  stranger,  for  an  equivalent 
puid,  or  by  actual  gift  from  a  stranger,  so  that  the  considera- 
tion of  blood  is  out  of  the  question;  for  this  makes  the  sole 
distinction,  (a) 

5.  We  have  already  seen  that  aliens  have  here  the  same  rights 
and  privileges  in  regard  to  real  estate  as  citizens.  The  statute  of 
descent  expressly  provides  that  it  shall  be  no  objection  to  heirship 
that  it  is  derived  through  an  alien  ancestor ;  from  which  it  follows 
that  aliens  may  not  only  inherit,  but  transmit,  inheritance  as  well 
as  citizens.  And  the  statute  further  provides,  in  the  same  spirit 
of  liberality,  that  alien  heirs,  residing  out  of  the  State,  may  have 
ten  years  within  which  to  appear  and  assert  their  claims.  (6)  Onr 
statute  is  equally  liberal  on  the  subject  of  legitimacy.  Bastards 
are  made  capable  of  inheriting  or  transmitting  inheritance  on  the 
part  of  their  mother^  (c)  who  can  always  be  certainly  known,  but 
not  on  the  part  of  their  father,  for  want  of  such  certainty.  And 
if  a  man  have  children  by  a  woman,  and  afterwards  marry  her 
and  recognize  such  children,  they  thereby  become  legitimate,  and 
capable  of  inheriting.  Again,  where  a  marriage  is  deemed  null 
in  law,  the  issue  of  such  marriage  arc  still  held  legitimate,  and  capa- 
ble of  inheriting.  (c2)     By  these  humane  provisions,  children  are 

deceased  husband  is  not  ancestral  property,  but  passes  under  the  second  section  as  non* 
ancestral.  This  second  section  governs  the  descent  of  all  lands  not  included  in  the 
first.  To  constitute  ancestral  property,  the  title  under  which  the  intestate  immediately 
holds  must  have  come  by  descent,  &c.,  from  an  ancestor.  Brower  v.  Hunt,  18  Ohio 
State,  31 1  ;  Lathrop  v.  Young,  25  id.  451. 

(a)  Where  land  was  purchased  by  the  husband,  and  devised  by  him  to  the  wife,  it 
this  in  her  hands  anoeatnil  or  non -ancestral  jiroperty  ?  This  (question  is  raised  in  Bimey 
V.  Wilson,  11  Ohio  State,  427  ;  and  a  strong  opinion  is  intimated  that  it  is  non-ancestnif, 
as  though,  under  our  law,  his  heir,  8he  is  not  of  his  blood.  It  was  not  necessaiy  to 
decide  uiis  point,  as  the  land  came  to  the  wife  under  the  old  statute,  when  she  was  not 
the  huslMind's  heir.  It  has  been  held  to  be  non-ancestral  property  in  her  hands  in 
Pennsylvania.     Opdyke's  Appeal,  49  Penn.  Stat<^,  373. 

{b)  Kven  in  those  States  where  the  disability  of  aliens  to  take  lands  still  exists,  if 
there  are  no  other  heirs,  thev  ma^  take  lot  by  deed  or  devise,  and  hold  it  against  any 
one  but  the  sovereign,  until  ofticc  found.  Cross  r.  De  Valle,  1  Wallace,  6.  But 
naturalization  will  not  retroact,  so  as  to  confirm  a  title,  where  at  the  death  of  the  an- 
cestor the  disability  of  alienage  existed.  Henry  v.  Brookljm  Benevolent  Society,  89 
N.  Y.  333.  Under  the  law  of  1807,  aliens  can  hold  land  in  the  territories,  and  inherit 
and  transmit  inheritance  in  the  absence  of  special  legislation  to  the  contrary.  People 
V.  Folsom,  5  Cal.  373. 

(c)  Where  a  bastard  inherited  from  his  mother,  survived  her,  and  died  intestate, 
leaving  no  issue,  but  leaving  a  widow  ;  held,  that  the  land  should  go  to  the  widow, 
and  not  to  the  heirs  of  the  mother.  Little's  Lessee  v.  Lake,  8  Ohio,  289.  But  aee 
act  of  March  14,  1853,  n*galating  descents.  Lewis  v.  Eutsler,  4  Ohio  State,  854. 
Under  this  act,  it  was  held  that  a  bastard,  though  ho  might  inherit  from  his  mother, 
could  not  inherit  from  her  relatives.  Gibson  v,  McNcely,  11  Ohio  State,  131  ;  Hawkins 
r.  Join's,  19  Ohio  Stite,  22.  But  this  was  changed  April  3,  1867,  so  that  bastards 
may  inherit  and  transmit  inheritance  from  and  to  the  mother,  and  from  and  to  those 
froni  whom  she  may  inherit,  or  to  whom  she  may  tmnsmit  inheritance  in  like  manner 
as  if  born  in  lawful  we(llock.  The  word  issue  in  a  will  does  not  include  illegitimate 
children.  Gibson  v.  >icNe<dy,  supra.  And  see  Stevenson  v.  SiiUivant,  5  W^heaton, 
207.  The  issue  of  a  slave  marriage  are  in  Ohio  lawful  heirs  of  their  father.  Morris  v, 
Williams,  39  Ohio  State,  654. 

i^d)  This  is  not  only  true  in  cases  where  the  marriage  is  voidable  only,  and  re- 
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exempted  as  far  as  possible  from  punishment  for  the  faults  of  their 
parents,  and  parents  have  a  motive  to  atone  for  their  faults  by 
rendering  their  children  legitimate.  It  hardly  need  be  added  that 
posthumous  children  may  inherit  as  well  as  those  bom  before  the 
death  of  the  father.  This  is  a  principle  of  general  law.  It  is 
only  necessary  that  the  birth  occur  within  a  possible  time  after 
the  father's  death,  (a)  There  was  an  important  maxim'  of  the 
English  law,  which  we  have  abolished,  namely,  that  no  one  could 
be  an  ancestor,  so  as  to  transmit  inheritance,  unless  he  had  been 
acttLolly  seised  of  the  land ;  for  the  heir  must  be  heir  to  the 
person  last  actually  seised ;  or,  as  it  was  expressed  in  Latin,  non 
jus  sed  seisina  facit  stipitem ;  not  the  right  to  the  land,  but  the 
seisin,  makes  the  stock.  It  is  unnecessary  to  point  out  the  con- 
sequences of  this  technical  doctrine,  because  we  do  not  recognize 
it.  For,  besides  that  we  have  no  such  thing  as  technical  seisin, 
as  has  been  repeatedly  observed,  the  very  words  of  the  statute 
extend  the  rules  of  descent  to  the  heirs  "  of  any  person  who  shall 
die  intestate  having  title  or  right  to  any  real  estate  of  inheri- 
tance." (i)  These  words  include  whatever  amounts  to  an  owner- 
ship in  fee,  whether  legal  or  equitable,  without  any  reference  to 
the  question  of  actual  seisin.  Besides,  the  statute  expressly  pro- 
vides that  "  permanent  leasehold  estates,  renewable  for  ever,  shall 
be  subject  to  the  same  law  of  descent  and  distribution  as  estates 
in  fee.'* 

6.  There  are  two  modes  of  computing  the  degrees  of  kindred  ; 
namely,  by  the  canon  law^  and  by  the  civil  law.  In  England,  the 
former  is  adopted ;  in  this  country,  the  latter,  (er)  The  dif- 
ference is  this :  the  canon  law  begins  at  the  common  ancestor 
and  reckons  downward,  and  in  whatever  degree  the  two  persons 
whose  relationship  is  sought,  or  the  most  remote  of  them,  is 
distant  from  the  common  ancestor,  that  is  the  degree  of  relation- 
ship; whereas  the  civil  law,  which  we  follow,  begins  with  the 
intestate,  ascends  to  the  common  ancestor,  and  then  descends 
to  the  person  in  question,  reckoning  a  degree  for  each  person,  in 
both  the  ascending  and  descending  lines.     With  these  explana- 

qnires  a  judicial  decree  to  dissolve  it ;  but  even  where  a  man,  dnriDjo:  the  life-time  of 
his  first  wife,  married  another  woman,  who  was  ignorant  of  tlie  first  marriage,  and 
liyed  with  her,  and  had  children  by  her,  these  children  are  legitimate,  although  the 
second  marriage  was,  in  the  eye  of  the  law,  an  entire  nullity.  Wright  v.  Lore,  12 
Ohio  Stote,  619. 

(a)  §  19  of  the  act  of  1853,  makes  this  rule  general,  whereon  representation  is 
allowed.  The  amended  section  of  1862  (59  Ohio  Laws,  50),  adds  the  qualification  : 
"  but  in  no  case  shall  any  person  inherit  unless  living  at  the  time  of  the  death  of  the 
intestate."  In  1  Beck's  Med.  Jour.  449,  the  oixiinary  term  of  gestation  is  said  to  he 
ten  lunar  months,  or  forty  weeks,  eqnal  to  nine  calendar  months  and  a  week.  In 
Chitty's  Med.  Jour.  409,  it  is  said  to  be  thirty-nine  weeks  and  one  day,  or  nine  calen- 
dar months.  This  alone  is  sufficient  to  show  that  there  is  no  exact  and  uniform 
period.  In  fact,  although  the  ordinary  period  is  about  nine  calendar  months,  it  may 
fall  short  two  months,  and  it  may  overrun  nearly  one  month,  as  agreed  by  both  those 
authors. 

(6)  Bond's  Lessee  v,  Swearingcn,  1  Ohio,  395  ;  Rice  v.  White,  8  Ohio,  216  ;  Avery's 
Lessee  v.  Dufrees,  9  Oliio,  145. 

(c)  2  Black.  Com.  206  ;  4  Kent,  Cora.  412  ;  Clayton  v.  Drake,  17  Ohio  State,  867. 
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tions,  I  proceed  to  state  and  illustrate  the  rules  of  descent,  as 
prescribed  in  our  statute. 

§  160.  Rnle  for  Lineal  Deaoendants.  First  of  all,  property  de- 
scends to  children  and  their  issue,  per  capita^  where  all  are  in  the 
same  degree,  and  per  stirpes^  where  they  are  not.  This  rule  oper- 
ates wherever  there  are  children  or  children's  issue,  whether  the 
property  be  ancestral  or  non-ancestral,  to  the  exclusion  of  all 
collateral  relations,  (a)  K  all  the  living  heirs  are  children,  all 
grandchildren,  and  so  on,  they  take  equal  shares ;  but  if  any 
one  of  the  heirs  be  dead,  leaving  children,  these  children  together 
take  their  parent's  share  by  representation.  The  only  exception 
to  the  first  rule  is  when  any  of  the  children  of  the  intestate 
or  their  issue  have  received  from  him,  in  his  lifetime,  any  prop- 
erty by  way  of  advancement,  (6)  Property  is  said  to  be  given 
by  way  of  advancement,  when  it  is  given  with  an  express  view 
to  a  portion  or  settlement  for  life;  and  not  when  it  is  given 
for  maintenance  or  education.  In  case  of  advancement,  our 
statute  provides  that  if  it  be  equal  to  or  greater  than  the  other 
shares,  it  shall  pass  for  a  full  share ;  and  if  less,  it  shall  be  taken 
as  part  of  a  share,  the  value  being  estimated  at  the  time  it  was 
made. 

§  161.  Rule  for  Brothen  and  Bisten.  (c)  If  there  be  no  lineal 
descendants,  property  descends  collaterally  to  the  brothers  and 
sisters,  and  their  issue,  per  capita^  where  all  are  in  the  same 
degree ;  and  per  stirpes  where  they  are  not.  The  effect  of  this 
rule  is  to  preier  brotners  and  sisters,  and  their  lineal  descendants, 
to  all  other  collateral  kindred.  But,  under  this  rule  there  is 
a  difference  when  the  property  is  ancestral,  and  when  not.  If 
the  property  is  ancestral,  it  passes  to  the  husband  or  wife  relict 
for  life,  (d)  and  then  to  brothers  and  sisters  of  the  whole  and 

(a)  •{  An  adopted  child  has  aU  the  rights  of  a  child  born  to  the  parents,  bnt  he  does 
not  become  of  the  blood  of  the  adopting  parents'  ancestors  so  as  to  inherit  from  them 

Property  that  the  adopting  parents  nad  they  lived  would  have  inherited.  Quigh»y  v, 
[itchell,  41  Ohio  State,  875.  And  his  natural  mother  inherits  his  personal  estate 
to  the  exchision  of  the  adopting  parents  and  their  children.  Upson  v.  Noble,  85  Ohio 
State,  655.  |- 

{h)  As  to  advan/remenfj,  see  4  Kent,  Com.  418;  Grattan  v.  Grattan,  18  111.  167. 
By  the  statute  of  wills  of  1852,  where  an  absent  or  after-born  child  is  not  provided  for, 
such  child  is  to  inherit  as  if  there  were  no  will,  subject  to  any  deduction  by  way  of  ad- 
vancement. By  the  statute  of  descents  of  1858,  an  advancement  may  include  realty  or 
pei-sonalty,  or  both,  and  is  to  be  treated  as  part  of  the  heritable  or  distributive  share  ; 
out  if  it  exceeds  such  share,  there  is  to  be  no  refunding.  If  an  advancement  of  realty 
exceeds  the  heritable  share  of  realty,  or  if  that  of  personalty  exceeds  the  distributive 
share  of  the  jiersonalty,  the  excess  of  either  may  he  applied  towards  the  supplying  of 
any  deficiency  in  the  other.  As  to  valuation,  the  nile  is,  that  if  the  deed,  or  the  lKX)k 
charge  of  the  intestate,  or  the  receipt  of  the  heir  specifies  the  value,  that  is  to  govern  ; 
otherwise,  the  value  is  to  be  estimated  at  the  date  of  the  advancement.  Prior  to  this 
statute,  there  was  no  provision  as  to  advancements  of  personnlty.  Putnam  v.  Putnam, 
18  Ohio,  847;  Tremper  ».  Barton,  18  Ohio,  418  ;  Myers  r.  Warner,  18  Ohio,  519.  An 
agreement  made  by  the  son  with  the  father,  on  receiving  an  advancement,  not  to  set 
Qp  any  claim  as  heir  against  his  father's  estates,  imposes  no  legal  obligation  on  the 
son.  Needles  v.  N<»edles,  7  Ohio  State,  432. 
(c)  Ewers  r.  Follin,  9  Ohio  State,  327. 
{d)  -{The  woixi  *' relict"  designates  relationship,  and  subsequent  marriage  does  not 
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half  blood  indiscriminately,  provided  they  are  of  the  blood  of  the 
intestate's  ancestor.  But  if  non-ancestral,  it  passes  first  to  the 
husband  or  wife,  if  there  be  such ;  if  not,  (a)  to  the  brothers  and 
sisters,  and  their  issue  of  the  whole  bloody  if  there  be  such ;  if 
not,  to  those  of  the  half  blood.  Suppose,  for  example,  the 
intestate's  father  had  two  or  more  wives,  and  children  by  each ; 
in  which  case  the  intestate  would  have  brothers  and  sisters  both 
of  the  whole  and  half  blood.  Now  if  the  property  were  ancestral, 
and  came  from  the  intestate's  father,  it  would  pass,  after  the  life 
estate  of  the  wife  relict,  to  his  brothers  and  sisters,  both  of 
the  whole  and  half  blood,  because  both  would  equally  be  of 
the  blood  of  the  ancestor  from  whom  the  estate  came ;  that  is, 
of  the  intestate's  father  ;  but  if  the  property  were  ancestral,  and 
came  from  the  intestate's  mother,  then  the  children  of  his  father 
by  his  other  wife  or  wives,  being  of  half  blood  with  the  intestate, 
and  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came, 
could  not  take  at  all,  except  in  a  case  to  be  mentioned  under  the 
third  rule.  If,  however,  the  property  in  this  case  were  non- 
ancestral,  it  would  pass  first  to  the  husband  or  wife  relict; 
and  if  there  is  none,  then  to  the  brothers  and  sisters  of  the  whole 
blood,  and  next  to  those  of  the  half  blood.  The  reason  of  the 
above  distinction  is  this :  The  law  endeavors,  as  far  as  is  possi- 
ble, by  fixed  rules,  to  efifectuate  what  would  probably  have  been 
the  wishes  of  the  intestate.  For  this  purpose,  it  recurs  to  the 
universal  feeling  of  attachment  to  those  of  the  same  blood,  and 
endeavors  to  keep  property  within  that  limit.  Under  the  first 
rule,  no  distinction  was  necessary.  The  lineal  descendants  of 
the  intestate  necessarily  partake  through  him  of  the  blood  of  all 
his  ancestors.  But,  under  the  second  rule,  brothers  and  sisters 
of  the  half  blood  share  the  blood  of  only  half  the  intestate's 
ancestors.  One  parent  is  common  to  both,  the  other  not.  If 
the  property  came  to  the  intestate  through  the  common  parent, 
then  it  cannot  pass  out  of  the  blood  of  the  ancestor  by  passing 
to  both  alike,  and  accordingly,  the  law  ordains  that  it  shall  so 
pass.  But  if  the  property  came  from  or  through  the  ancestor 
not  common  to  both,  by  passing  to  the  half  blood,  it  would  pass 
out  of  the  blood  of  the  ancestor ;  this,  accordingly,  the  law  will 
not  allow,  unless  in  a  contingency  provided  for  under  the  third 
rule. 

§  162.    Rule  for  other  Specified  RelatLvea.  (()     If  there  be  no 
heirs  who  can  take  under  the  preceding  rules,  ancestral  property 

prevent  such  survivor  being  "relict."  Spitlerv.  Heeter,  42  Ohio  State,  100.  The 
provision  in  favor  of  a  surviving  husband  or  wife  only  applies  where  the  decedent  was 
seised.  A  surviving  husband  can  take  no  interest  in  the  estate  of  a  parent  of  his  wife 
who  died  after  the  wife  did.  Lane  v.  McKinshev,  31  Ohio  State,  640.  y 
(a)  *  -{The  text  has  been  modified  to  express  the  present  law  of  Ohio,  y 
(6)  For  the  legal  meaning  of  the  word  **  relatives^*  see  Mahon  v.  Savage,  1  Sch.  & 
Lef.  Ill  ;  Bennet  v.  Honywood,  Ambler,  708  ;  Harding  v.  Glyn,  1  Atkyns,  469  ; 
Spring  V.  Biles,  1  T.  R.  435,  nt^  {/) ;  Storer  v.  Wheatley,  1  Barr,  606 ;  Williams  v, 
Veach,  17  Ohio,  171. 
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passes  to  the  ancestor  from  whom  it  came,  if  he  be  Hying ;  if 
not,  to  the  children  of  such  ancestor,  or  their  issue,  if  any ;  (a) 
if  not,  to  his  brothers  and  sisters  and  their  issue,  if  there  be 
such;  (6)  if  not,  to  the  brothers  and  sisters  of  the  half  blood 
of  the  intestate  not  of  the  blood  of  the  ancestor,  if  there  be 
such ;  if  not,  to  the  "  next  of  kin "  of  the  intestate,  being  of 
the  blood  of  the  ancestor.  And  non-ancestral  property,  including 
personalty,  ascends  to  the  father,  if  living ;  if  not,  to  the  mother, 
if  living ;  if  not,  it  passes  to  the  "  next  of  kin.^'  This  rule,  it 
will  be  seen,  proddes  for  the  contingency  before  mentioned, 
where  ancestral  property,  when  neither  the  ancestor  himself, 
nor  any  of  his  children,  or  brothers  or  sisters,  or  their  issue, 
arc  living,  passes  out  of  the  blood  of  the  ancestor,  by  passing  to 
the  half  blood  of  the  intestate.  The  last  part  of  this  rule,  which 
allows  non-ancestral  property  to  ascend  to  the  parents,  is  an  inno- 
vation upon  the  English  law,  under  which  property  could  never 
lineally  ascend.  Under  this  rule,  the  doctrine  of  representatioa 
terminates.  It  extends  only  to  the  lineal  descendants,  and  the 
brothers  and  sisters  of  the  intestate  or  the  ancestor,  as  the  case 
may  be,  and  their  descendants.  Beyond  these,  therefore,  the 
next  of  kin,  who  are  living,  take  the  whole,  without  regard  to 
the  representatives  of  any  in  the  same  degree  who  are  dead. 

§  163.  Rule  for  the  next  of  Kin.  The  question  now  arises,  who 
are  the  next  of  kin  f  The  statute  says,  tliat  if  the  specified  per- 
sons cannot  take,  the  next  of  kin  shall.  But  who  these  are,  it 
leaves  to  the  common  law  to  determine ;  and,  as  I  have  already 
mentioned,  the  common  law  of  this  country  has  adopted  the  rule 
of  the  civil  law.  By  this  rule,  the  first  degree  of  kindred  em- 
braces parents  and  children ;  the  second,  brothers  and  sisters, 
and  grandparents  and  grandchildren;  the  third,  great-grand- 
parents, great-grandchildren,  uncles  and  aunts,  and  nephews  and 
nieces,  and  so  on,  to  the  more  remote  degrees.  But  among 
these,  the  lineal  descendants,  the  brothers  and  sisters  and  their 
descendants,  the  parents,  and  the  brothers  and  sisters  of  the 
ancestor  from  whom  the  estate  came,  and  their  descendants, 
have  been  specifically  provided  for  in  the  statute.  Accordingly 
we  have  to  seek  for  the  next  of  kin  among  grandparents,  great- 
grandparents,  uncles  and  aunts,  cousins,  and  so  on,  without 
regard  to  the  doctrine  of  representation,  but  having  regard  to 
the  distinction  between  property  ancestral  and  non-ancestral; 
for  if  the  property  be  ancestral,  the  next  of  kin  must  be  of 
the  blood  of  the  ancestor ;  if  not,  of  the  blood  of  the  intestate. 

(a)  See  note  at  end  of  chapter. 

\b)  The  tcnn  brothers  and  sisters  in  the  fifth  clause  of  the  first  aectbn  indades  the 
half  blood.  Oliver  v.  Sanders,  8  Ohio  State,  501.  This  fifth  clause  is  not  limited,  like 
the  fourtli,  to  estates  coming  by  gift  from  a  living  ancestor.  So  when  an  infant  died 
seised  of  property  which  had  descended  from  her  grandfather  to  her  father,  and  from 
him  to  her,  it  passcnl  to  the  half  brothers  and  sisters  of  her  father,  though  not  of  the 
blood  of  the  grandfather,  rather  than  to  the  brothers  and  sisters  of  the  grandfieither. 
White  V.  White,  19  Ohio  Stote,  531. 
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I  shall  point  out  some  of  those  whom  the  law  would  probably 
select.  I  say  probably^  because  we  have  had  no  decisions  on 
the  subject.  1.  Parents  were  the  last  persons  expressly  provided 
for.  Next  come  the  grandparents,  who,  being  in  the  second 
degree,  would  be  preferred  to  the  uncles  and  aunts  of  the  third 
degree.  But  though  both  grandparents  are  equally  near  of  kin, 
and  though  in  general  there  is  no  distinction  of  sex,  yet,  as 
the  father  has  been  expressly  pointed  out  to  take  before  the 
mother,  by  analogy,  the  grandfather  will  take  before  the  grand- 
mother, udIcss  the  estate  came  from  or  through  her ;  in  other 
words,  they  do  not  take  together,  as  tenants  in  common,  (a) 
2.  Next  come  the  uncles  and  aunts  of  the  intestate.  If  the 
property  was  ancestral,  it  will  pass  to  the  brothers  and  sisters 
of  that  parent  from  whom  the  estate  came,  under  the  third  rule ; 
so  that  our  present  inquiry  is  confined  to  the  case  where  the 
property  is  non-ancestral.  In  this  case,  it  will  probably  pass 
to  the  brothers  and  sisters  of  the  father,  in  pi*efereuce  to  those 
of  the  mother,  from  the  analogy  before  mentioned,  of  fathers 
being  preferred  to  mothers  in  the  statute.  8*  Great-grandparents 
would  come  next.  Indeed,  they  are  in  the  same  degree  as 
uncles  and  aunts,  that  is,  the  third.  But  they  would  probably 
be  postponed  to  the  latter,  because  the  law  dislikes  lineal  ascent 
when  it  can  be  avoided,  —  a  prejudice  which  the  statute  exem- 
plifies, by  preferring  more  remote  heirs  to  parents.  However, 
this  question,  from  the  nature  of  things,  can  seldom  arise. 
4.  Cousins  would  probably  come  next ;  for  though  grand-uncles 
and  aunts  are  likewise  in  the  fourth  degree,  yet  from  the  prefer- 
ence to  descent  before  ascent^  the  estate  will  sooner  descend 
to  the  children  of  uncles  and  aunts,  than  ascend  to  the  brothers 
and  sisters  of  grandparents,  unless  the  estate  came  from  them ; 
but  as  property  rarely  passes  to  degrees  so  remote,  it  would 
be  unprofitable  to  pursue  this  inquiry  further.  6.  If  there  be 
no  one  of  kin,  real  estate  passes  to  the  husband  or  wife  of  the 
intestate,  if  such  there  be ;  if  not,  it  escheats  to  the  State.  It 
may  seem  singular,  considering  the  closeness  of  the  connection, 
that  the  husband  or  wife  should  be  the  most  remote  of  all  the 
heirs  ;  and  that  they  are  only  permitted  to  inherit  to  each  other, 
when  otherwise  the  property  would  escheat  to  the  State ;  and 
in  fact,  I  cannot  conceive  of  a  single  argument  in  favor  of  such  a 
doctrine  ;  but  such  is  the  law,  and  it  is  not  my  province  to  vindi- 
cate it.  ( J)  The  propriety  of  the  State  taking  property  by  escheat, 
when  it  has  no  other  owner,  is  too  obvious  to  need  comment. 

A  brief  recapitulation  will  serve  to  impress  these  rules  the  better 
on  your  memory.  When  heirs  take  by  descent,  they  take  as  ten- 
ants in  common.  Posthumous  children  may  inherit.  Bastards 
can  inherit  and  transmit  inheritance  from  tlie  mother.  Children 
bom  before  marriage  and  acknowledged  after,  and  children  bom 

(a)  See  Knapp  v,  Windsor,  6  Cashing^  160. 
(6)  Bat  see  note  at  end  of  chapter. 
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during  a  marriage  void  in  law,  are  legitimate,  and  may  inherit. 
Aliens  can  inherit  and  transmit  inheritance.  Actu^  seisin  of  the 
ancestor  is  not  necessary.  Males  are  not  preferred  to  females,  ex- 
cept in  case  of  husband  and  wife.  Descent  per  capita  is  where  all 
the  heirs  in  the  same  degree  take  alike.  Descent  per  stirpes  is 
whore  the  heirs  are  of  different  degrees ;  and  the  children  of  those 
dead  take  together  the  shares  of  their  deceased  parents.  It  ex- 
tends no  further  than  to  children  and  their  issue,  brothers  and 
sisters  and  their  issue,  and  the  brothers  and  sisters  of  the  ancestor 
from  whom  the  estate  came,  and  their  issue.  Ancestral  property 
is  realty  which  came  to  the  intestate  by  descent  or  devise  from  a 
now  dead  ancestor,  or  by  deed  of  actual  gift  from  a  living  one ; 
there  being  no  other  consideration  than  that  of  blood.  Non-an- 
cestral property  is  realty  which  came  to  the  intestate  in  any  other 
way,  and  personalty.  Ancestral  property  passes  as  follows:  1.  To 
the  children  and  their  issue,  however  remote.  2.  To  the  husband 
or  wife  relict  for  life.  8.  To  the  brothers  and  sisters  and  their 
issue,  however  remote,  whether  of  the  half  blood  or  the  whole 
blood,  provided  they  be  of  the  blood  of  the  ancestor.  4.  To  the 
ancestor  from  whom  it  came,  if  living.  6.  To  the  ancestor's  chil- 
dren, and  their  issue;  then  to  the  ancestor's  husband  or  wife 
relict  if  a  parent  of  the  decedent,  for  life )  then  to  the  ancestor's 
brothers  and  sisters,  and  their  issue ;  then  to  the  half  brothers 
and  sisters  of  the  intestate  and  their  issue  though  not  of  the  blood 
of  the  ancestor.  6.  To  the  next  of  kin  to  the  intestate,  being  of 
the  blood  of  the  ancestor,  determined  by  the  rule  of  the  civil  law. 
7.  To  the  State.  Non-ancestral  property^  including  personalty, 
descends  as  follows  :  1.  To  the  cliildren  and  their  issue,  however 
remote.  2.  To  the  intestate's  husband  or  wife  relict.  8.  To  the 
brothers  and  sisters  of  the  whole  blood,  and  their  issue,  however 
remote,  (a)  4.  To  the  brothers  and  sisters  of  the  half  blood  and 
their  issue,  however  remote.  6.  To  the  father,  then  to  the  mother. 
6.  To  the  next  of  kin  of  the  blood  of  the  intestate.  7.  To  the 
Stat«.  (6) 


LECTURE  XXX. 

TITLE    BY   DEVISE,  (c) 

§  164.  Preliminary  EzplanationB.  The  modes  of  acquiring  title 
hitherto  described,  derive  their  effect  from  the  operation  of  the  law. 

(a)  Jenks  r.  l^ngdon,  21  Ohio  State,  362. 

{b)  I  have  taken  the  liberty  to  modify  the  text  in  accordance  with  the  present  law. 

(c)  See  2  Black.  Com.  ch.  23  ;  4  Kent,  Com.  lee.  67  ;  2  Hilliard's  Dig.  eh.  36 ;  6 
Cniise's  Pig.  1  ;  Powell  on  Devisw»8 ;  Roper  on  Legacies ;  Toller  on  Executors  ;  Jar- 
man  on  Wills ;  Redfield  on  Wills  ;  Hawkins  on  Wills.  The  English  statute  of 
wills  devising  lands  dates  back  to  the  S2d  of  Henry  8th,  explained  by  the  84th  and 
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That  is  to  say,  in  the  cases  of  occupancy^  marriage^  and  descent^ 
there  is  no  express  transfer  or  conveyance  from  the  party  who  had 
title  to  the  party  who  thereby  acquires  title.  But  in  the  remaining 
modes  of  acquiring  title,  there  is  an  express  transfer  of  title  from 
one  person  to  another.  Title  by  devise  is  where  a  person,  in  antici- 
pation of  death,  makes  a  disposition  of  his  property  by  will  tester 
mentum.  It  was  not  until  the  year  1548,  that  real  estate  could  be 
disposed  of  by  will ;  for,  as  we  have  already  seen,  the  holder  of 
land,  under  the  feudal  system,  was  very  far  from  being  considered 
as  the  absolute  owner ;  at  present,  however,  subject  to  the  claims 
of  creditors,  and  of  dower  and  curtesy,  every  person  capable  of 
acting  for  himself  is  free  to  dispose  of  his  property  by  will  to 
whomsoever  he  pleases.  There  is  an  idea  prevailing  among  the 
more  ignorant  classes,  that  a  father,  in  making  a  wUl,  must  give 
something,  no  matter  how  little,  to  each  of  his  children,  or  the  will 
will  not  be  good ;  but  this  opinion  is  without  foundation.  A  man 
may  give  his  property  to  whomsoever  he  pleases,  to  the  complete 
disherison  of  his  children ;  and  however  unnatural  and  inhuman 
this  may  appear,  it  will  not  affect  the  validity  of  the  will.  Indeed, 
it  may  be  laid  down,  as  a  general  proposition,  that  all  restraints 
upon  alienation  of  property  are  in  opposition  to  the  prevailing 
spirit  and  policy  of  our  institutions.  When  a  person  dies  leaving 
a  will  or  testament,  he  is  called  a  testator.  The  property  disposed 
of  by  will  is  called  a  bequest^  legacy^  or  devise^  and  the  persons 
who  take  it,  legatees  or  devisees.  The  person  appointed  in  the  will 
to  settle  the  estate  is  called  executor.  Wills  are  here  chiefly  regu- 
lated by  statute,  and  I  shall  give  a^synopsis  of  its  provisions. 

Who  may  make  a  WilL  In  this  State,  any  person  of  full  age, 
and  of  sound   mind  and  memory,  (a)  and  not  under  any  re- 

85th  of  that  reign.  This  statute  excepts  married  women,  infants,  and  persons  of 
unsound  mind,  from  making  a  will,  and  corporations  from  taking  by  will.  But  in 
this  State,  a  married  woman  could  always  make  a  will  without  the  consent  of  her 
husband.  Allen  v.  Little,  5  Ohio,  65.  Nor  is  it  necessary  that  the  testator  be  actually 
seised  of  land  at  the  time  of  making  the  will  ;  for  if  he  had  possession  under  a  parol 
contract  of  purchase,  which  was  afterwards  perfected,  the  land  would  pass  by  will. 
Smith  r.  Jones,  4  Ohio,  116.  For  an  excellent  synopsis  of  Ohio  legislation  with 
respect  to  wills,  see  Bailey  v.  Bailey,  8  Ohio,  239.  See  also  Smith  v.  Berry,  8  Ohio, 
865.  By  the  wills  act  of  1852,  it  is  provided,  that,  if  the  widow  shall  fail  to  make 
her  election  to  take  under  the  will,  she  shall  retain  her  dower,  and  such  share  of  the 
personalty  as  she  would  be  entitled  to  in  case  her  husband  had  died  intestate.  And 
this  provision  raises  a  serious  question,  whether,  if  there  be  no  children,  the  widow 
may  not  take  all  the  personalty,  in  spite  of  the  wilL  But,  by  the  amendatory  act  of 
March  10,  1860,  if  she  fail  to  make  her  election  to  take  under  the  will,  she  retains  her 
dower,  and  such  share  of  the  personal  estate  of  her  husband  as  she  woiUd  be  entitled  to 
by  law,  in  case  her  husband  had  died  intestate,  leaving  children.  When  the  widow  has 
once  made  her  election,  the  judge  of  probate  cannot  set  it  aside  on  her  application.  She 
must  apply  to  a  court  of  equity.  Davis  r.  Davis,  11  Ohio  State,  886.  Where  a  widow 
has  actually  taken  under  a  will,  and  all  parties  have  acquiesced,  they  may  be  estopped 
to  denv  her  election  to  take  under  it.  Tnompson  v.  Hoop,  6  Ohio  State,  480  ;  Stock- 
ton V,  'Wooley,  20  Ohio  State,  184. 

(a)  Mere  defects  of  the  senses,  or  of  memory,  or  of  extreme  old  age,  do  not,  of 
themselves,  render  a  person  incapable  of  making  a  will.  If  a  person  can  understand 
what  he  is  doing,  and  how  ho  is  disposing  of  his  property,  he  has  sufficient  capacity  to 
make  a  will.  Blecker  v.  Lynch,  1  Bradf.  458  ;  Weir  r.  Fitzgerald,  2  Bradf.  42  ; 
Clarke  v.  Davis,  1  Redf.  249 ;  Julke  v.  Adams,  id.  454 ;  Gaither  v,  Gaither,  20  Ga. 
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Btraint,  (a)  may  make  a  valid  will.  Married  women  are  not  ex- 
cluded. Corporations  are  excluded,  because  in  judgment  of  law 
they  never  die.  (6) 

Who  may  take  by  Will.  In  this  State,  all  natural  persons,  with- 
out exception,  are  capable  of  taking  by  will,  provided  they  be  in 
being  at  the  time  of  making  the  will,  or  be  the  immediate  issue  of 
persons  then  in  being.  We  never  have  had  anything  in  the  nature 
of  the  9tatute%  of  mortmain  to  limit  the  capacitv  of  corporations; 
and  whether  they  Cim  take  by  will  or  not,  will  depend  upon  the 
express  provisions  of  their  charters.  As  to  aliens,  we  have  seen 
that  in  tliis  respect  they  enjoy  all  the  privileges  of  citizens.  There 
is,  however,  a  contingent  exception  to  the  above  universality,  in  the 
case  of  a  stiiscribiny  t€it.ness  to  a  will,  whom  the  rules  of  evidence 
require  to  bo  disinterested ;  and  accordingly  the  statute  provides, 
that  if  a  legacy  be  left  to  him,  and  the  will  cannot  be  proved 
without  him,  such  bequest  is  void,  unless  he  would  be  entitled  to 
a  portion  as  heir,  in  case  there  had  been  no  will ;  in  which  case 
so  much  of  that  portion  shall  bo  saved  to  him  as  is  equal  to  the 
legacy.  ^    ^    . 

What  inay  pass  by  Will.  In  this  State,  every  description  of 
property,  real  and  personal,  whether  held  by  legal  or  equitable 
title,  will  pass  by  will.  This  is  settled  not  only  by  the  various 
words  employed  in  the  statute,  but  also  by  the  decisions  of  our 
court.  But  it  is  expressly  provided  that  no  will  shall  affect  the 
claims  of  creditors ;  thus  legalizing  the  principle  of  justice,  that  all 
a  man  can  dispose  of,  in  anticipation  of  death,  is  the  surplus  which 
remains  after  all  his  debts  are  paid.  And  it  is  further  provided, 
that  the  widow's  dower  cannot  oe  affected  by  will,  unless  a  legacy 
be  given  her  in  lieu  of  dower ;  and  even  then  she  has  an  option, 
which  she  may  exercise  at  any  time  within  six  months ;  but  she 

709  ;  Sutton  v.  Sutton,  5  Harrington,  450  ;  Stubbs  t.  Houston,  83  Ala.  555  ;  Delafield 
V.  Parish,  25  N.  Y.  9.  This  last  case  is  also  published  separately  in  full  as  "  The 
Parish  Will  Case."  St.  Ledger's  Appeal,  34  Conn.  434.  Capacity  is  presuiucHi  until 
the  contrary  is  shown.  Perkins  v.  Perkins,  39  N.  H.  163  ;  Stubbs  r.  Houston,  33  Ala. 
555  ;  Landis  v,  Lundis,  1  Grant's  Ciises,  248.  But  see  Sutton  v,  Sadler,  3  C.  B.  (n.  s.) 
87*  That  a  person  is  under  guardianship  as  an  habitual  dninkurd,  is  primd  facie  evi- 
dence of  inconiffetency  to  maki*  a  will,  but  no  more.  Leckey  v.  Cunningham,  56  Penn. 
State,  370  ;  Lewis  v.  Jones,  50  Barb.  645. 

(a)  Undue  influence,  to  avoid  a  will,  must  be  such  as  to  impose  a  restraint  upon 
the  testator,  in  the  disposition  of  his  property  in  accordance  with  his  own  independent 
judgment  and  wishes.  Monroe  v.  Barclay,  17  Ohio  State,  302  ;  Eckert  v,  rlowry, 
43  Penn.  State,  46 ;  Claike  v,  Davis,  1  Rcdf.  249  ;  Julke  v.  Adams,  id.  454  ;  Norru 
V.  Stokes,  21  Ga.  552 ;  Dunlap  v,  Robinson,  28  Ala.  100 ;  Turley*s  Ex'rs  v,  Johnaon, 
1  Bush  (Ey. ),  106.  Gross  inequality  in  the  dis[>osition  of  property  is  not  ground  for 
setting  aside  will,  though  it  may  be  considered  as  bearing  on  the  question  of  capacity, 
fraud,  or  imdue  influence.  KeVil  v.  Kevil,  2  Bush  (Ky.),  614.  That  the  pnncipal 
devisee  was  one  with  whom  the  deceased  had  illicit  intercourse,  does  not  raise  a  pre- 
sumption of  undue  influence.  Monroe  v.  Barclay,  17  Ohio  State,  302  ;  Roe  v.  Taylor, 
45  111.  485. 

{h)  Two  persons  may  make  a  joint  will  where  the  bequests  are  severable  and  the  in- 
strument is  not  in  the  nature  of  a  compact,  but  is  the  will  of  each,  and  revocable  by 
him,  and  callable  of  probate  as  the  will  of  each.  Betts  v.  Harper,  39  Ohio  State,  639, 
limiting  the  earlier  cose  of  Walker  v.  Walker,  14  id.  157.  And  see  Ex  parte  Day,  1 
Bradf.  476  ;  Lewis  v.  Schofield,  26  Conn.  452. 
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cannot  take  both.  This  option  must  be  made  known  to  the  court 
of  common  pleas,  and  entered  on  the  minutes  thereof.  If  the 
widow  neglect  so  to  make  it  known,  she  is  held  to  have  waived 
her  legacy,  and  will  have  her  dower,  together  with  such  portion  of 
the  personalty  as  she  would  have  had  if  no  will  had  been  made. 
It  is  also  provided,  that  any  devise  of  property  shall  be  held  to 
convey  all  the  testator's  interest  therein,  unless  it  shall  clearly 
appear  by  the  will  that  the  testator  intended  to  convey  a  less 
estate,  (a)  And  if  the  testator  has  acquired  property  after  making 
his  will,  such  property  will  pass  by  the  will,  if  it  appear  that  he 
intended  to  dispose  of  all  the  property  he  might  have  at  the  time 
of  his  death.  But  where  property  descends,  in  consequence  of  not 
being  disposed  of  by  the  will,  it  is,  by  our  statute,  the  first  to  be 
chargeable  with  the  testator's  debts,  unless  the  contrary  be  directed ; 
and  where  property  specifically  devised  has  been  taken  to  pay  tlie 
testator's  debts,  the  other  devisees  are  to  contribute  jpro  rata  to 
make  up  the  loss,  unless  the  contrary  be  directed.  If  either  of  the 
devisees  be  insolvent,  his  share  is  to  be  made  up  by  the  rest ;  and 
if  he  be  dead,  his  estate  must  contribute.  All  questions  of  contri- 
bution arising  under  wills  may  be  adjusted  in  chancery.  We  have 
before  seen  that  land  taken  by  devise  from  an  ancestor  is  here 
made  ancestral  property,  in  the  same  manner  as  if  taken  by 
descent. 

§  165.  Ezeoation  of  a  Vim.  (5)  The  form  of  a  will  is  of  no 
manner  of  consequence,  provided  the  intention  of  the  testator  is 
manifest.  Not  a  technical  word  is  absolutely  necessary.  It  is 
common  enough  to  preface  a  will  with  an  appeal  to  the  Almighty, 
an  allusion  to  the  uncertainty  of  life,  and  an  averment  of  the  tes- 
tator's soundness  of  mind,  but  all  this  is  unnecessary.  In  gen- 
eral, the  more  direct  and  concise  a  will  is,  the  better.  But  there 
are  certain  formalities  required  by  the  statute  which  cannot  be 
dispensed  with. 

1.  A  will  must  be  in  writing,  (c)  This  is  required,  not  only  by 
the  statute  of  frauds,  which  requires  all  conveyances  of  realty  to 

(a)  A  wiU  disposing  of  lands  in  Ohio  most  he  construed  according  to  Ohio  rales  ; 
and  in  such  case  a  widow  will  not  he  entitled  to  dower,  in  addition  to  the  provision 
made  for  her,  unless  such  clearly  appears  to  have  heen  the  testator's  intention.  Jen- 
nings V,  Jennings,  21  Ohio  State,  56.  It  is  governed  by  the  law  in  force  at  the  testa- 
tor's death.     Hartshome  v.  Ross,  2  Disney,  15,  444. 

(b)  To  pass  real  estate,  a  will  must  be  executed  with  the  formalities  required  by  the 
law  of  the  country  where  the  real  estate  is  situated.  To  pass  personalty,  it  must  have 
the  formalities  required  by  the  law  of  the  place  of  hb  domicile,  or  of  the  place  where  he 
actually  is  at  the  time  of  his  death.  If  a  person  temporarily  absent  from  his  domicile 
makes  a  will  according  to  the  law  of  the  place  where  he  then  is,  but  which  does  not 
comply  with  the  law  of  the  place  of  his  domicile,  and  afterwanls  returns  to  his  domicile 
and  dies  there,  the  will  is  not  valid  even  as  to  personalty.  Manuel  v.  Manuel,  18  Ohio 
State,  458. 

(c)  A  mistake  in  a  will  cannot,  therefore,  be  shown  by  parol  and  corrected,  as  in 
such  a  case  a  vnll  would  be  made  by  parol,  or  if  the  mistake  were  shown  by  writing, 
still  it  would  be  without  the  formalities  required  by  the  statute.  Bacon  v.  Wetmore, 
2  Green,  250 ;  Wallige  v.  Wallige,  55  Penn.  State,  209 ;  McAlister  v.  Butterfield,  81 
Ind.  25  ;  Skipwith  v.  Cabell,  19  Orattan,  758. 
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be  in  writing,  but  also  by  the  statute  of  wills,  which  expressly  re- 
quires all  wills  to  be  in  writing  except  nuncupative  wills,  lliese 
last  cannot  pass  realty;  (a)  but  they  are  good  for  personalty ^  if 
they  were  made  in  the  last  sickness^  reduced  to  writing  within  ten 
days  after  the  uttering  of  the  testamentary  words,  and  subscribed 
by  two  witnesses,  who  can  testify  that  the  testator  was  of  sound 
mind  and  not  under  restraint,  and  that  he  called  upon  some  person 
])rcsent  to  witness  that  such  was  his  will ;  and  they  must  be  proved 
within  six  months. 

2.  A  will  must  be  signed  at  the  end  thereof  by  the  testator,  (6) 
or  by  some  other  person  in  his  presence,  and  by  his  express  direc- 
tion ;  but  since  1825,  a  will  need  not  be  under  seal. 

8.  It  must  be  attested  and  subscribed,  in  the  presence  of  the  tes- 
tator, by  two  or  more  competent  witnesses,  who  eitlier  saw  the 
testator  sign  the  will,  or  heard  him  acknowledge  the  signing.  Prior 
to  1795,  three  subscribing  witnesses  were  required.  The  witnesses 
need  not  subscribe  in  the  presence  of  each  other,  nor  know  the 
contents,  nor  attest  every  page.  As  to  being  in  the  presence  of  the 
testator,  it  has  been  held  sufficient  to  be  in  the  same  room,  so  that 
the  testator  might  see  them,  though  in  fact  he  did  not.  (<?) 

§  166.  Revooation  of  a  WUL  (t2)  The  statute  points  out  several 
ways  of  revoking  a  will,  or  a  particular  part  of  it,  by  the  testator. 

(a)  R.  S.  §  5991.  But  under  the  statute  of  1824,  a  nuncupative  will  was  sufficient 
to  pass  realty.  Gillis  v.  WeUer,  10  Ohio,  462  ;  Ash  worth  v,  Carleton,  12  Ohio  State, 
381. 

{b)  Where  the  testator  wrote  his  name  at  the  end  of  a  mU,  vrithout  any  witnesses, 
then  asked  for  the  wiU  to  "  finish  it,"  and  wrote  a  bequest  below  his  name,  and  the 
witnesses  then  sij^ed,  but  the  testator  did  not  sign  again,  held  invalid.  Clancy  «. 
Clancy,  17  Ohio  State,  134.  The  validity  of  the  execution  of  a  will  must  be  deter^ 
minea  by  the  law  in  force  at  the  death  of  the  testator.  Jones  v,  Bobinson,  17  Ohio 
State,  171. 

(e)  4  Kent,  Com.  515.  The  witnesses  need  not  attest  the  instrument  at  the  same 
time,  or  in  the  presence  of  each  other.  The  acknowledgment  of  the  signature  by  the 
testator,  when  the  witness  did  not  see  him  sign,  may  be  oy  signs  and  motions,  or  con- 
duct, as  well  as  by  express  words.  Raudebaugh  v.  Shellev,  6  Ohio  State,  807  ;  Haynes 
V,  Haynes,  33  Ohio  State,  598  ;  Logue  v.  Stanton,  5  Sneed,  97  ;  Haysradt  v.  Kingman, 
22  N.  Y.  372  ;  Matter  of  McElwain,  3  Green,  490  ;  Reed  v.  Watson,  27  Ind.  448  ; 
Willis  V.  Mott,  36  N.  Y.  486.  But  the  signature  of  the  testator  must  be  affixed  before 
that  of  the  witnesses.  Jackson  v.  Jackson,  39  N.  Y.  153.  But,  although  a  testator 
may  adopt  a  signature  previously  made  by  acknowledgment  before  the  witnesses,  it  is 
held  in  England  that  a  witness  cannot  do  this.  Cooper  v,  Bockett,  7  £ng.  £c.  Rep. 
537.  This  appears  to  be  an  unreasonable  distinction,  and  has  been  repudiated  in 
Pennsylvania,  in  Sturdevant  ».  Birchett,  10  Grattan,  67  ;  Kentucky,  in  Smith  v. 
Wylie,  1  B.  Monroe,  114 ;  and  some  other  States ;  and  is  disapproved  of  in  Redfield 
on  Wills,  pp.  230,  247.  But  it  has  lately  been  so  held  in  Massachusetts.  Chase  v, 
Kittredge,  11  Allen,  49.  In  Illinois  it  is  not  necessary  tliat  the  witness  should  know 
that  it  is  a  will ;  he  is  only  a  witness  to  the  signature ;  no  publication  is  required. 
Dickie  v.  Carter,  42  111.  376. 

Id)  A  conveyance  subsequent  to  the  date  of  a  will  does  not  revoke  the  will,  except 
so  far  as  relates  to  the  property  conveyed.  Brush  r.  Brush,  11  Ohio,  287.  A  duly 
executed  written  will  can  neither  be  wholly  nor  partially  revoked  by  a  subsequent 
nuncupative  will.  M'Ciine  v.  House,  8  Ohio,  144.  Where  a  will  was  made,  contain- 
ing a  residuary  devise  of  all  his  freehold  estate,  and  afterwards  other  land  was  acquin'd 
in  fee,  and  the  testator  declared,  in  the  presence  of  two  witnesses,  that  he  now  repub- 
lished his  former  will,  but  without  signing  any  new  instrument,  it  was  held  that  all 
his  realty  passed.  Reynolds  v.  Shirley,  7  Ohio,  2  pt  39  ;  Prudeu  v.  Pruden,  14  Ohio 
Bute,  251. 
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1.  By  intentionally  destroying,  tearing,  cancelling  or  obliterating 
such  will,  or  causing  the  same  to  be  done  in  his  presence,  or  by  his 
direction,  (a) 

2.  By  making  and  publishing  a  subsequent  wiil ;  for  when  there 
are  two  wills,  it  is  only  the  last  which  takes  effect.  But  the  revo- 
cation of  a  subsequent  will  does  not  revive  a  prior  one,  without 
express  words  to  that  effect,  or  a  republication  of  such  prior  will. 
Nor  will  a  nuncupative  will  revoke  a  prior  written  one. 

8.  By  making  a  codicil  for  the  express  purpose  of  revocation ; 
for  a  codicil  being  in  general  only  a  sequel  to  a  will,  of  which  it 
forms  a  part,  does  not  ipso  facto  work  a  revocation,  like  a  subse- 
quent will ;  but  only  when  it  expressly  provides  for  such  revoca- 
tion, or  contains  provisions  repugnant  to  those  of  the  will ;  and 
the  codicil  must  be  executed  with  the  same  formalities  as  the  will 
itself.  (6) 

4.  By  having  a  child  subsequently  bom,  there  being  none  alive 
before,  and  no  provision  for  such  child  in  the  will  or  otherwise,  (c) 
For  if  the  testator  had  a  child  when  the  will  was  made,  the  subse* 
quent  birth  of  another  does  not  revoke  the  will ;  but  provision  is 
made  that  the  after-bom  child  shall  take,  as  heir,  the  same  portion 
of  the  estate  as  if  there  had  been  no  will ;  to  which  portion,  all  the 
legatees  contribute  proportionably ;  and  the  case  is  the  same  where 
a  child  was  supposed  to  be  dead  at  the  time  of  making  the  will, 
and  the  contrary  turns  out  to  be  the  fact ;  but  in  either  case,  a  de- 
duction is  made  from  the  amount  to  be  contributed,  of  so  much  as 
such  child  may  have  received  by  way  of  advancement.  But  a  tes- 
tator may  expressly  provide  so  that  the  subsequent  birth  or  discov- 
ery of  a  child  shall  not  alter  the  dispositions  made  by  the  will.  It 
is  only  in  the  absence  of  such  express  provision,  that  the  law  steps 
in  to  supply  the  omission.    A  subsequent  marriage,  without  the 

(a)  Where  a  testator,  being  blind,  told  J.  to  bring  him  his  will,  and  he  handed  it  to 
him  in  an  envelope  with  three  seals,  and  the  testator  felt  the  seals  and  handed  it  back, 
directing  it  to  be  thrown  into  the  fire  and  burned,  but  J.  put  it  into  his  pocket,  and 
threw  something  else  into  the  fire,  and  called  to  the  deceased  to  listen  and  hear  it 
bum,  and  the  deceased  smelt  the  burning  i)aper,  and  died  in  the  belief  that  the  will 
was  destroyed,  it  was  held  not  to  be  a  revocation,  and  the  court  refused  to  declare  the 
devisee  a  trustee  for  the  heirs.  Kent  t*.  Mahaffey,  10  Ohio  State,  204.  Contra^ 
8mil(»y  v.  Gambill,  2  Head,  164  ;  Blanchurd  v.  Blanchard,  82  Vt.  62.  As  to  what  is 
suffieieut  evidence  of  a  revocation,  see  Pri(to  r.  Powell,  8  Hurl.  &  Nor.  841  ;  Smock  v. 
Smock,  3  Stockton,  156  ;  Andrew  v.  Motley,  12  C.  B.  (n.  s.)  514  ;  Brown  v.  Brown, 
8  Ellis  &  B.  876. 

{b)  Where  the  disposition  made  by  the  codicil  is  inconsistent  with  that  made  by 
the  will,  it  will  operate  as  a  pro  tanto  revocation.  Larabee  v,  Larabee,  28  Vt.  274. 
But  it  will  not  revoke  the  wiU  further  than  is  re4|uired  by  express  terms,  or  necessary 
implication.     Collier  t\  Collier,  8  Ohio  State,  369. 

(c)  This  is  the  rule  in  the  absence  of  any  statutory  provision  on  the  subject 
McCuUum  V.  McKenzie,  26  Iowa,  510.  When  deceased  had  no  child  at  the  time  the 
will  was  made,  the  subsequent  birth  of  a  child  revokes  the  will,  and  it  is  not  revived 
by  the  fact  that  the  parent  survives  the  child.  Ash  v.  Ash,  9  Ohio  State,  888.  Where 
a  will  was  made  June  12,  1830,  and  the  testator  died  July  7,  1880,  and  a  child  was 
born  on  the  4th  of  December  following,  held  that  the  testator  had  no  child  in  esse  at 
the  time  of  the  execution  of  the  will,  within  the  meaning  of  the  statute  of  wills,  and 
that  the  will  was  therefore  avoided  by  the  birth  of  such  child.  £vaQa  v.  Anderson, 
15  Ohio  State,  824. 
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h)rth  %xf »  ohilii,  does  not  in  any  case  revoke  the  prior  will,  eiHier 
of  I  ho  hiu^UuiU  or  wife,  (a) 

v\  A^  to  the  effect  of  a  subsequent  conveyance,  we  adopt  the 
\\uuiuou  law,  which  holds  the  will  to  be  revoked  as  to  the  parti- 
cular (K>rtiou  of  the  estate  conveyed.  This  is  reasonable,  because 
tho  couvevance,  though  made  after  the  will,  takes  effect  first. 
liUt  our  statute  provides  that  no  subsequent  contract,  incum- 
tuuucts  or  other  act,  which  does  not  wholly  divest  property  from 
tho  testator,  shall  revoke  the  prior  will  in  reference  to  such  prop 
iu*u,  unless  such  contract,  incumbrance,  or  other  act,  be  wholly 
iiioousistent  with  the  previous  devise  or  bequest.  With  this  ex- 
coption,  the  property  passes  by  the  will,  subject  to  all  the  rights 
eivatod  by  the  subsequent  acts  of  the  testator,  (b) 

§107.  Probate,  (c?)  A  will  is  of  no  effect  until  probate  has  been 
niude.  For  this  purpose,  the  executor,  or  any  person  interested, 
nuiy  bring  the  will  before  the  probate  court.  The  probate  must  be 
made  in  the  county  where  the  property  lies  ;  or  if  it  lie  in  several, 
then  in  either.  ((2)  The  subscribing  witnesses,  and  such  others  as 
any  person  interested  may  desire,  if  within  the  jurisdiction,  must 
be  examined  in  open  court ;  if  absent,  their  depositions  must  be 
produced,  if  possible  ;  but  if  dead  or  gone  to  parts  unknown,  any 
other  legal  testimony  may  be  taken.  The  testimony  so  taken  is 
reduced  to  writing  by  the  clerk  and  filed ;  and  if  it  appear  to  the 
court  that  the  testator  was  competent  at  the  time  to  make  a  will, 
and  not  under  restraint,  and  that  the  will  was  duly  executed  and 
attested,  such  will  and  proof  arc  recorded  in  the  clerk's  ofiice ; 
and  a  certified  copy  thereof  is  as  valid  and  effectual  as  the  origi- 
nal. This  probate,  however,  is  not  absolutely  conclusive  as  to  the 
validity  of  the  will;  which  is  liable  to  be  contested  by  bill  in 
chancery,  at  any  time  within  two  years  from  the  probate ;  or  in  case 
of  disability,  two  years  from  the  removal  thereof,  (e)  And  here 
I  would  remark,  that  besides  the  four  disabilities  usually  provided 

(a)  In  New  York,  by  statute  the  subsequent  marriage  of  a  woman  docs  revoke  prior 
wills,  and  the  married  women's  acts  have  not  altered  this  rule.  Looinis  i;.  Loomis,  61 
Barb.  119. 

(b)  A  devise  to  an  intended  wife  whom  the  testator  subsequently  marries,  ia  not 
revoked  by  her  desertion  and  «livorce.     Charlton  v.  Miller,  27  Ohio  State,  298. 

(c)  Hy  the  act  of  1852,  when  a  will  is  projMiunded  for  probate,  the  court  only  ex- 
otnine  witnesses  in  favor  of  tho  prolmte.  In  other  wonls,  tne  contest  aiunot  be  made 
until  after  the  probate.  This  was  decided  in  the.  cHse  of  Hathaway 's  will,  4  Ohio  State, 
383.  Hy  the  same  act,  in  case  proltate  Ix^  ret'u»od,  an  a])f>eal  lies  to  the  common  pleaa, 
but  not  fi'om  the  prranting  of  probate.  And  see  Chapman's  will,  6  Ohio,  148 ;  Hunter's 
will,  6  id.  499  ;  Swazev  v.  Blackman,  8  id.  5.  As  to  the  practice  in  contesting  wiU^ 
sec  Green  t;.  Green,  5  Ohio,  278  ;  Raudebaugh  v.  Shelley,  6  Ohio  State,  807.  The  ver- 
dict of  a  jury,  as  to  the  validity  of  a  will,  may  be  reviewed  on  petition  in  error. 
Glancy  r.  Glancy,  17  Ohio  State,  134.  S|x>liated  or  destroyed  wills  cannot  be  estab- 
lished under  the  statutes  of  Ohio,  unless  existing  subsequently  to  the  testator's  decease. 
In  matter  of  Sinclair's  will,  5  Ohio  State,  290. 

{d)  If  the  testator  wen;  a  resident  of  this  State  at  the  time  of  his  death,  letters  tea- 
tamentar}'  van  only  issue  from  the  prolnte  c«urt  of  tlie  county  in  which  the  testator 
resided.     Limes  v.  Irwin,  16  Ohio  StAte,  488. 

(e)  Where  a  proc(«ding  is  commenced  within  the  two  years  as  to  some  of  the  par* 
ties,  the  right  of  action  is  saved  as  to  all,  who  are  ultimately  made  parties  to  the  pro* 
ceeding.    Bradford  v.  Andrews,  20  Ohio  State,  208. 


TTTLB  BY  DBVISB.  411 

for  in  our  statutes,  namely,  infancy^  coverture^  insanity^  and  im- 
prisonmenty  we  have  in  this  one  case  a  fifth,  namely,  absence  from 
the  StaUy  which  corresponds  to  being  "  beyond  seas,"  in  the  Eng- 
lish law.  When  a  will  is  contested  in  chancery,  our  statute  re- 
quires an  issue  to  be  made  up,  whether  the  writing  produced  be 
tiie  last  will  of  the  testator  or  not,  which  issue  is  tried  by  a  jury, 
the  defendant  having  the  affirmative.  If  any  devisee  in  a  will 
know  of  its  existence,  and  do  not,  within  three  years,  produce  it 
for  probate,  he  thereby  forfeits  his  devise,  (a)  And  any  person 
having  control  of  a  will,  and  failing  to  produce  it  for  probate  after 
being  duly  cited,  may  be  attached  for  a  contempt,  and  is  liable  in 
damages  to  the  party  injured.  Provision  is  made  for  depositing  a 
will  for  safe-keeping  with  the  clerk  of  the  court  of  common  pleas ; 
in  which  case  the  will  must  be  sealed  up  in  a  wrapper,  and  the 
name  of  the  testator  indorsed  on  the  outside ;  and  if,  after  the 
death  of  the  testator,  there  be  no  person  indorsed  on  the  wrapper, 
as  authorized  to  produce  the  will  for  probate,  it  will  be  publicly 
opened  in  court,  and  the  proper  proceedings  had.  When  a  will  has 
been  admitted  to  probate,  and  is  not  contested,  as  above  provided, 
it  binds  everybody  interested.  If  lands  affected  by  a  will  lie  in 
several  counties,  one  probate  is  sufficient;  for  an  authenticated 
copy  of  the  will  and  probate  will  be  admitted  to  record  in  any 
other  county.  I  have  said  that  a  will  is  of  no  effect  until  probate 
has  been  made ;  but  after  probate  it  relates  back,  and  takes  effect 
from  the  death  of  the  testator. 

§  168.  Other  inoidentB.  (6)  It  is  universally  agreed  that  wills 
are  to  be  construed  liberally.  The  great  object  is  to  ascertain  the 
intention  of  the  testator,  and  this  always  governs  the  construc- 
tion ;  although  for  want  of  time,  advice,  or  learning,  he  may  have 
omitted  the  proper  legal  words.  (<?)    On  this  principle,  the  law  dis- 

{a)  This  doea  not  apply  to  the  failure  to  record  a  copy  of  the  probate  of  a  foreign 
will  for  over  three  years.     Carpenter  v.  Denoon,  29  Ohio  State^  379. 

(b)  Where  the  will  says,  "  I  give  one  third  of  all  my  land  to  A.,"  he  takes  in  fee- 
simple.  Smith  1*.  Berry,  8  Ohio,  365.  But  though  the  first  words  might  be  sufficient 
to  pass  a  fee,  any  subsequent  provision,  showing  a  contrary  intention,  will  limit  the 
operation  of  the  general  words.  Stableton  v.  Elliwn,  21  Ohio  Stete,  627.  Whore  the 
will  directs  land  to  be  converted  into  money,  and  the  interest  of  one-third  to  be  se- 
cured to  the  wife,  and  the  rest  to  heirs,  and  there  are  no  heirs,  the  wife  takes  the 
whole.  Ferguson  v.  Stuart,  14  Ohio,  140.  Where  the  will  gives  all  to  the  wife,  but 
directs  the  executor  to  lease,  &c.,  and  pay  proceeds  to  the  wife,  the  legal  title  is  in  the 
executor.  Boyd  v.  Talbert,  12  Ohio,  212.  Where  a  devise  is  to  three  children,  "  pro- 
viding they  live  to  legal  age,"  they  take  a  present  vested  interest,  subject  only  to  be 
divested  by  dying  before  majority.  Foster  v,  Wick,  17  Ohio,  250.  'Where  property  is 
deviseil  for  speciKc  purposes,  it  reverts  when  those  purposes  have  been  entirely  accom- 
plished. Bigelow  V.  Barr,  4  Ohio,  358  ;  Williams  v.  Veach,  17  id.  171.  And  see 
becker  v.  Decker,  3  Ohio,  157  ;  Davison  u.  Wolf,  9  id.  73.  As  to  the  construction  of 
ft  devise  to  the  heirs  of  a  person  in  existence,  see  Williamson  v,  Williamson,  18  B. 
Monr.  329. 

(c)  Worman  v.  Teac;arden,  2  Ohio  State,  880  ;  Collier  v.  Collier,  3  id.  369  ;  Thomp- 
son p.  Thompson,  4  id.  833.  The  testator  may  charge  his  personal  estate  with  the 
payment  of  incumbrances  on  his  real  estate,  eitner  by  express  wonls  or  by  provisions 
inconsistent  with  any  other  intention.  Id.  The  intention  of  the  testator  to  charge 
pecuniary  legacies  on  real  estate,  so  as  to  make  the  chaige  a  lien  upon  it,  may  be  de* 
Glared  in  express  words  or  derived  by  implication  from  the  provisions  of  tne  wilL 
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penses  with  words  in  wills,  which  would  be  absolutely  necessary  in 
any  other  instruments.  We  have  seen  an  instance  of  this  when 
speaking  of  the  necessity  of  the  word  "  heirs  "  in  a  deed,  in  order  to 
create  a  fee,  which  word  is  not  necessary  in  a  will.  We  have  also 
seen  that  the  riUe  in  Shelley^ 8  case  is  abrogated  with  respect  to  wills, 
and  the  intention  of  the  testator  carried  literally  into  effect,  by 
limiting  the  estate  as  he  limited  it.  Again,  as  to  what  are  called 
lapsed  legacies^  our  statute  provides  that  if  a  devise  be  made  to  a 
person  without  naming  issue,  and  such  person  die  before  the  tes- 
tator, his  issue  shall  take,  unless  the  contrary  be  expressed  in  the 
will.  Another  maxim  of  construction  is  that  where  there  are  re- 
pugnant clauses  in  a  will,  that  which  is  last  in  order  shall  prevail, 
though  the  contrary  holds  in  a  deed.  Our  court  has  repeatedly 
sanctioned  the  doctrine  that  the  intention  of  the  testator,  when- 
ever it  can  bo  ascertained,  is  the  rule  of  construction.  For  exam- 
ple, although  manufacturing  stock  is  personal  property,  and  would 
pass  under  a  general  beciuest  thereof,  yet  where  it  appeared  that 
the  testator  intended  to  discriminate  lictween  that  and  other  per- 
sonalty, the  will  was  so  construed.  Also,  where  property  was  de- 
vised to  educate  a  child,  and  the  child  soon  after  died,  yet  as  it 
appeared  that  the  testator  intended  that  the  devisee  should  have  a 
life-estate,  the  will  was  so  construed  ;  although  the  general  prin- 
ciple is,  that  a  grant  is  void  when  its  purpose  is  fulfilled.  There 
are  very  few  powers,  in  relation  to  the  management  of  property, 
which  the  testator  cannot  confer  either  on  the  executors  or  trus- 
tees. If  a  vacancy  occur  in  the  office  of  executor  or  trustee,  by 
reason  of  any  contingency  not  provided  for  in  the  will,  the  court 
has  power  to  fill  such  vacancy ;  and  where  an  administrator  has 
been  appointed  on  the  supposition  that  there  was  no  will,  and  the 
will  has  been  afterwards  discovered  and  proved,  the  power  of  the 
administrator  is  thereby  superseded,  and  the  executor  takes  his 
place.  We  have  seen  that  the  testator  cannot  in  any  way  limit 
his  property  further  than  to  such  persons  as  are  in  being  at  the 
time,  and  their  immediate  issue.  But  with  this  restriction,  the 
testator  may  settle  his  property  in  almost  any  use  or  trust  he 
pleases,  in  defiance  of  all  the  ancient  technicalities.     In  relation 

Clyde  V,  Simpson,  4  id.  445.  The  word  **  heirs  "  may  be  construed  to  mean  **  legateea," 
when  that  is  the  manifest  intention  of  the  testator.  Collier  v.  Collier,  8  Ohio  State, 
869.  Where  there  is  a  devise  in  fee  to  A.,  but  if  he  "die  without  heirs,"  or  "without 
children,"  or  **  without  issue,"  then  to  B.  in  fee,  the  words  **if  he  die  without  issue," 
or  words  of  similar  import,  are  to  be  interpreted  according  to  their  popular  and  natural 
meaning:,  and  as  referrmtj  to  the  time  of  tne  death  of  A.,  unless  the  contrary  intention 
is  plainly  cxpresseil  in  the  will,  or  is  necessary  to  carry  out  its  undoubted  pur^ioses ; 
and  if  A.  have  no  chiMren  or  issue  living  at  the  time  he  dies,  B.  takes  nnder  such 
dftvise.  Parish  v.  Ferris,  6  Ohio  State,  563  ;  Stevenson  r.  Evans,  10  Ohio  State,  807  ; 
Nilesr.  Gray,  12  Ohio  Stat«,  320.  Rut  see  CreswcU's  Appeal,  41  Penn.  State,  288; 
('ondict  V.  king,  2  Beasley,  375.  Woixls  of  survivorship  are  to  be  referred  to  the 
period  of  payment  or  distribution  of  the  subject-matter  of  the  gift,  unless  a  contrary 
intention  is  evidenced  by  the  language  of  the  will.  Sinton  v.  Boyd,  19  Ohio  State,  80. 
A  condition  that  any  legatee  trying  to  break  a  will  shall  forfeit  his  legacy  is  valid,  and 
a  legacy  thus  forfeited  will  pass  to  general  residuary  legatees.  Bradford  v.  Bradford, 
19  Ohio  State,  546. 
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to  his  children,  the  testator  has  power  by  his  will  to  appoint 
guardians,  until  they  arrive  at  majority;  and  guardians  so  ap- 
pointed have  the  same  power  over  the  persons  and  property  of 
such  children,  unless  modified  by  the  will,  as  other  guardians. 
With  respect  to  creditors,  we  have  already  seen  that  no  disposi- 
tion of  property  by  will  can  defeat  their  claims.  Even  the  ex- 
press discharge  of  a  debt  due  to  the  testator  will  not  be  valid  as 
against  creditors.  Nor  does  the  appointment  of  a  debtor  to  be 
executor  operate  as  a  discharge  of  the  debt,  as  was  formerly  held. 
Foreign  Wills,  (a)  The  general  doctrine  is,  that  wills  relating 
to  land  must  be  executed  according  to  the  prescribed  formalities 
of  the  State  whe're  the  land  lies ;  but  our  statute  has  made  an 
exception  in  favor  of  wills  made  in  any  of  the  States  or  territories 
of  the  Union ;  which,  if  made  and  proved  according  to  the  law  of 
the  place  where  made,  have  the  same  validity  as  if  made  here ; 
and  authenticated  copies,  when  placed  on  record  in  the  county 
where  the  property  lies,  are  as  effectual  as  domestic  wills.  And 
the  same  is  provided  with  respect  to  wills  executed  and  proved  In 
a  foreign  country  ;  except  that  notice  of  the  application  to  have 
such  foreign  wills  admitted  to  record,  must  be  given  through  the 
newspapers,  in  order  that  all  persons  interested  may  have  an 
opportunity  to  make  resistance. 


LECTUKE  XXXI. 

TITLE    BY    PURCHASE. 

§  169.  Forms  of  Conveyance.  (6)  We  come  now  to  the  last 
method  of  acquiring  title ;  namely,  by  purchase.  Under  this  head, 
I  shall  discuss  the  subject  of  conveyancing  at  some  length,  on  ac- 
count of  its  great  practical  importance.  In  the  course  of  our  in- 
quiries, you  will  have  abundant  reason  to  observe  how  .much  this 
branch  of  law  has  been  already  simplified;  and  how  much  yet 

(a)  A  will  made  in  another  State  must  be  recorded  here,  before  title  to  land  situ- 
ated here  vests  in  the  devisee.  Wilson  v.  Tappan,  6  Ohio,  172  ;  Bailey  v,  Bailey,  8 
id.  239.  But  the  title  dates  back  to  the  death  of  the  testator,  and  not  merely  to  the 
date  of  registration  here.     Hall  v,  Ashby,  9  Ohio,  96. 

(6)  See  2  Black.  Com.  ch.  20  ;  4  Kent,  Com.  lee.  67  ;  the  various  works  upon  Con- 
veyancing, by  Curtis,  Oliver,  Barton,  Watkins,  and  Wood ;  Roberts  on  Fraudulent 
Conveyances  ;  Sugden  on  Vendors.  In  Lindsley  v.  Coats,  1  Ohio,  243,  the  court  say, 
"In  no  instance  have  the  ancient  common-law  modes  of  conveyance,  as  such,  been 
adopted  in  this  State  ;  and  long  anterior  to  the  settlement  of  this  country,  they  bad 
given  way  to  the  comparatively  modem  mode  of  a&surance  by  deeds  of  lease  and  re- 
lease, bargain  and  sale,  &c.  From  the  first  organization  of  the  government  to  the 
present  time,  it  has  been  the  policy  of  our  laws  that  the  title  to  real  estate  should  be 
matter  of  record,  subject  to  the  inspection  of  every  individual  interested."  And  accord- 
ingly, in  this  case,  a  parol  exchange  of  lands  with  possession  under  it,  was  held  void 
here,  though  good  at  common  law.  And  see  Starr  v.  Starr,  1  Ohio,  321  ;  Bentloy  v. 
Deforest,  2  id.  221  ;  Hall  v.  Ashby,  9  id.  96. 
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remains  to  be  done.     In  England  the  law  of  conveyahoing  is  so 
technical  and  abstruse,  and  the  forms  are  so  voluminous,  and  com- 

{>licated,  that  this  is  made  a  distinct  and  important  branch  of  the 
egal  profession ;  and  a  long  apprenticeship  is  required  to  make 
an  expert  conveyancer.  In  all  enlightened  nations  a  fundamental 
distinction  has  been  made  between  realty  and  personalty  in  regard 
to  the  modes  of  transfer.  Personal  property,  on  account  of  its 
movable  and  transitory  nature,  has  generally  been  transferable  by 
mere  delivery^  without  any  form  or  ceremony  whatever.  This  was 
expressly  declared  to  be  the  law  of  this  territory  by  the  ordinance 
of  1787,  and  has  ever  since  continued  so  to  be.  But  from  the 
earliest  periods  of  the  English  law,  something  more  than  mere  de- 
livery has  been  necessary  to  transfer  real  estate.  From  its  fixed 
and  permanent  character,  no  transfer  can  be  evidenced  by  change  of 
place ;  and  as  it  is  in  every  point  of  view  important  that  the  owner 
should  be  known,  a  variety  of  forms  and  ceremonies  have  been  re- 
sorted to  in  order  to  insure  notoriety.  For  the  purpose  of  placing 
this  matter  in  a  clear  light,  I  shall  briefly  refer  to  the  three  prin- 
cipal common-law  conveyances,  namely,  by  feoffment^  by  fine^  and 
by  common  recovery^  though  neither  has  ever  been  in  use  here ; 
after  which  I  shall  describe  the  forms  in  actual  use. 

Feoffment,  (a)  FeofFmcnt  was  the  ancient  mode  of  conveying 
any  corporeal  hereditament.  It  was  commenced  by  an  instrument 
in  writing,  signed,  sealed,  and  delivered ;  in  other  words  a  deed. 
Then  followed  the  ceremony,  so  often  referred  to  before,  called 
livery  of  seisin,  without  which  the  deed  was  of  no  effect.  This 
ceremony  consisted  in  a  corporeal  transfer  or  delivery  of  the  land 
to  the  purchaser.  The  parties  went  to  the  land,  or  in  sight  of  it, 
and  there,  in  the  presence  of  as  many  witnesses  as  could  be  had, 
the  feoffor  declared  the  contents  of  the  deed,  and  then  made  a 
symbolical  delivery  of  the  land  therein  described  to  the  feoffee,  by 
actually  delivering  a  twig  or  turf,  or  something  else  thereto  belong- 
ing. This  ceremony  completed  the  conveyance.  Blackstone  says 
of  this  conveyance,  that  it  was  "  the  most  ancient,  the  most  sol- 
emn and  public,  and,  therefore,  the  most  easily  remembered  and 
proved."  The  notoriety  depended  upon  the  number  of  persons 
who  witnessed  the  livery  of  seisin.  The  corresponding  convey- 
ance of  an  incorporeal  hereditament  was  termed  a  grant,  which 
differed  in  nothing  from  a  feoffment,  but  that  there  was  no  livery 
of  seisin,  it  being  impossible  from  the  intangible  nature  of  the 
subject. 

Fine.  (6)  This  is  the  name  given  to  a  conveyance  by  record  of 
court.  It  proceeds  from  beginning  to  end  upon  fictions.  The  per- 
son who  is  to  be  the  grantee  sues  the  grantor  on  a  pretended  con- 
tract to  convey  the  land  to  him.  The  grantor  thereupon  comes 
into  court,  acknowledges  the  right  of  the  grantee,  and  asks  leave 
to  compromise  the  suit.    This  leave  is  granted  upon  payment  of 

(a)  See  2  Black.  Com.  810.  (h)  Id.  348. 
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a  fine  to  the  king ;  whenoe  comes  the  name  of  the  conveyance. 
A  record  is  then  made  of  all  the  proceedings,  of  which  the  parties 
take  indented  copies ;  and  a  proclamation  thereof  completes  the 
conveyance.  This  conveyance  is  absolutely  conclusive  upon  par- 
ties  and  privies^  from  the  moment,  and  upon  all  other  persons  after 
five  years,  without  claim.  Here,  then,  the  publicity  of  proceedings 
in  court  is  substituted  for  livery  of  seisin. 

Common  Recovery,  (a)  This,  like  a  fine,  is  a  conveyance  by 
record  of  court.  It  consists,  like  that,  of  a  series  of  fictions^  but 
is  much  more  complicated.  Here  the  person  who  is  to  be  the 
grantee  sues  for  the  land,  alleging  that  the  grantor  is  in  possession 
without  any  title.  Tlie  grantor  thereupon  prays  that  some  person, 
who,  as  he  alleges,  warranted  the  title  to  him,  may  be  called  in  to 
defend  in  his  place,  disclaiming  all  title  in  himself.  This  alleged 
warrantor  makes  default ;  whereupon  a  twofold  judgment  is  ren- 
•dered:  first,  that  the  plaintiff  or  intended  grantee  recover  the 
premises ;  and,  secondly,  that  the  alleged  warrantor  indemnify  the 
defendant,  or  intended  grantor,  for  the  loss  of  his  land.  This  con- 
veyance was  devised  for  the  express  purpose  of  cutting  off  estates 
tail,  and  all  remainders  and  reversions  expectant  thereon :  and  it 
was  permitted  to  have  this  searching  effect,  on  account  of  the  two 
fictions  involved  in  the  judgment;  namely,  a  pretended  recom- 
pense to  the  defendant  by  the  fictitious  warrantor. 

Bargain  and  Sale.  (6)  The  ancient  forms  of  conveyance,  just 
described,  may  have  prevailed  in  some  parts  of  the  Union ;  but 
they  never  were  adopted  in  this  State.  The  ordinance  of  1787, 
which  was  the  first  act  of  legislation  over  the  territory,  prescribed 
two  other  modes  of  conveyance  ;  namely,  by  bargain  and  sahy  and 
by  lease  and  release  ;  and  no  other  has  ever  been  used.  Both  these 
forms  originated  under  the  statute  of  uses ^  which  we  have  seen,  if 
ever  in  force  here,  has  not  been  since  1806.  The  original  object 
of  both  these  conveyances  was  to  avoid  the  necessity  of  livery  of 
seisin,  without  resorting  to  the  records  of  court.  I  shall  begin 
with  the  conveyance  by  bargain  and  sale.  It  will  bo  remembered 
that  the  effect  of  the  statute  of  uses  was,  to  annex  the  legal  title 
to  the  use,  by  providing  that  when  any  person  was  seised  of  land 
to  the  use  of  another,  the  legal  estate  should  ipso  facto  pass  to  the 
latter.  Prior  to  this  statute,  a  bargain  and  sale  of  land  was  held 
to  be  nothing  more  than  a  contract  to  convey^  which,  if  made  upon' 
a  valuable  consideration,  equity  would  enforce  by  decreeing  a  legal 
conveyance.  This  very  fact,  of  a  valuable  consideration,  was  held 
to  raise  a  trust  or  use  in  favor  of  the  bargainee,  and  give  jurisdic- 
tion to  the  court  of  chancery  to  carry  it  into  effect.  This  being 
the  existing  doctrine,  the  effect  of  the  statute  was  to  change  a 

(a)  1(1.  387.  R.  8.  of  Ohio,  §§  5803  et  acq,  provides  for  a  proceeding  in  certain 
cases  to  seU  property  held  by  other  than  a  fee-simple  title  for  the  benefit  of  the  holder 
of  the  present  estate  and  not  injurious  to  the  succeeding  proprietors. 

(6)  See  2  Black.  T'om.  238  ;  4  Petersdorf  s  Abr.  6  ;  4  Kent,  Com.  495  ;  Lindsley  v. 
Coats,  1  Ohio,  243  ;  Thompson  v.  Gibson,  2  id.  389  ;  Holt  v.  HemphUl,  8  id.  232. 
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bargain  and  sale  into  a  legal  conveyance.  The  execution  of  the 
deed  for  a  valuable  consideration  raised  a  use  in  the  bargainee, 
to  which  the  statute,  superseding  the  action  of  a  court  of  chancery, 
at  once  transferred  the  legal  estate.  Here,  then,  was  no  trouble- 
some ceremony  of  making  livery  of  seisin,  or  going  through  the 
forms  of  a  suit  in  court ;  and  it  is  not  strange  that  this  simple 
mode  of  conveyance  was  at  once  adopted  into  general  use.  To 
secure,  however,  the  notoriety  which  this  form  would  otherwise 
want,  it  was  enacted  in  the  same  year,  that  a  bargain  and  sale 
should  not  be  held  to  convey  a  freehold^  unless  it  were  made  by 
indenture,  and  enrolled  within  six  months  in  one  of  the  courts, 
where  all  persons  might  take  cognizance  of  it.  This  enrolment 
was  undoubtedly  an  improvement  upon  the  preceding  modes  of 
securing  notoriety,  and  is  the  origin  of  our  present  law  for  record- 
ing deeds.  Such  is  the  theory  of  a  bargain  and  sale,  under  the 
statute  of  uses ;  and  such  is  its  theory  with  us,  though  we  have 
not  adopted  that  statute.  We  hold  that  the  mere  execution  and 
delivery  of  the  deed,  without  any  other  ceremony,  completes  the 
conveyance.  We  also  hold,  as  a  matter  of  form,  that  some  con- 
sideration must  be  stated  in  the  deed,  which  was  not  necessary  in 
a  feoif ment,  because  without  such  consideration,  a  use  could  not 
be  raised  in  the  bargainee.  Under  the  English  law,  a  corporation 
could  not  convey  by  bargain  and  sale,  because  it  could  not  be 
seised  to  a  use ;  which  is  not  the  case  here,  because  we  require  no 
seisin  to  a  use ;  the  conveyance  taking  effect  here  without  the  in- 
tervention of  the  statute. 

Lease  and  Release,  (a)  This  mode  of  conveyance  was  invented 
to  evade  one  of  the  provisions  above  referred  to.  We  have  seen 
that  the  necessity  of  enrolment  was  confined  to  the  conveyance  of 
freeholds.  Consequently,  a  bargain  and  sale  of  an  estate  for  years 
would  be  good  without  enrolment.  Accordingly,  a  person  wishing 
to  make  a  secret  conveyance,  executed  a  lease  for  one  year  or  more, 
which,  without  enrolment,  vested  in  the  lessee  the  use  of  the  term 
for  that  time ;  to  which  use  the  statute  at  once  annexed  the  pos- 
session. Now,  by  the  common  law,  a  person  in  possession  as 
lessee  could  receive  a  release  of  the  freehold  and  reversion  without 
livery  of  seisin.  Accordingly,  a  release  was  executed  immediately 
after  the  lease,  and  thus  the  conveyance  was  completed  without 
either  livery  or  enrolment.  This  is  said  to  be  the  most  common 
conveyance  in  England ;  but  so  far  as  I  know,  it  is  not  practised 
at  all  in  Ohio,  though,  as  we  have  seen,  it  is  provided  for  in  the 
ordinance  of  1787.  At  any  rate,  the  main  reason  for  preferring  it 
in  England,  does  not  exist  here ;  for  such  a  conveyance,  would  re- 
quire to  be  recorded  as  much  as  a  deed  of  bargain  and  sale ;  and 
the  latter  is  the  more  simple  and  economical,  because  it  requires 
but  one  instrument,  while  the  former  requires  two.  This  is  proba- 
bly the  reason  why  a  bargain  and  sale  is  here  generally  preferred. 

(a)  See  2  Black.  Com.  339  ;  4  Kent,  Com.  494. 
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It  Will  thus  be  seen  that  our  law  of  coiiTeyancing  has  been 
greatly  simplified.  By  a  slight  attention  to  the  form  of  a  deed  of 
bargain  and  sale,  every  man  might,  for  all  common  purposes,  be- 
come his  own  conveyancer.  It  will  also  be  seen,  that  while  person- 
alty may  be  transferred  by  mere  delivery,  without  even  a  bill  of 
sale,  realty  can  only  be  transferred  by  means  of  a  deed,  which 
must  be  recorded  in  a  public  office,  for  notice  to  all  the  world. 
The  form  and  requisites  of  a  deed  will  be  fully  described  in  the 
course  of  this  lecture.  But  in  the  mean  time,  there  are  several 
preliminary  considerations  which  require  a  brief  notice.  With  re- 
spect to  personalty,  I  shall  have  very  little  to  say  here,  on  account 
of  the  simplicity  of  the  mode  of  transfer ;  but  when  I  come  to 
speak  of  the  contract  of  sale^  my  remarks  will  relate  chiefly  to  the 
sale  of  personalty.  It  must  not,  however,  be  inferred  that  no 
right  whatever  to  realty  can  be  transferred  without  a  regular  and 
formal  deed.  This  is  the  only  method  of  conveying  a  complete 
legal  title  from  one  person  to  another  among  the  living ;  but  an 
equitable  title,  as  before  explained,  may  be  transferred  by  any  in- 
strument of  writing  which  complies  with  the  statute  of  frauds ; 
and  this  equitable  title  may  be  perfected  into  a  legal  title,  by  the 
decree  of  a  court  of  chancery.  Indeed,  where  the  purchase-money 
is  not  to  be  paid  down,  instead  of  making  a  deed  and  taking  back 
a  mortgage,  it  is  very  common  for  the  vendor  to  make  only  a  title 
bondj  which  is  a  contract  to  convey  when  the  stipulated  payments 
shall  have  been  made.  Such  a  contract  makes  the  vendor  a  trus- 
tee for  the  vendee ;  and  when  the  latter  has  complied  with  his  part 
of  the  contract,  if  the  vendor  should  refuse  to  make  a  deed,  he 
may  be  compelled  to  do  so  by  a  decree  in  chancery. 

§  170.  Preliminary  Conditions  of  a  VaUd  Conveyance.      Under 

this  head,  I  shall  consider  several  matters  affecting  the  validity 
of  a  conveyance,  though  it  may  have  all  the  formalities  required 
by  law. 

Fraudulent  Conveyances,  (a)  I  shall  reserve  what  I  have  to  say 
on  the  general  subject  of  fraud,  until  I  come  to  treat  of  contracts, 
when  the  statute  of  frauds  will  be  examined  at  some  length.  It 
will  be  sufficient  here  to  say,  that  this  statute  not  only  requires 
every  conveyance  of  realty  to  be  in  writing,  as  before  remarked, 
but  also  makes  void  every  conveyance  made  with  intent  to  defraud 
creditors  or  purchasers.  Under  the  head  of  crimes,  moreover,  we 
shall  see  that  severe  penalties  are  annexed  to  the  fraudulent  trans- 
fer of  property,  whether  real  or  personal.  In  fact,  it  is  a  general 
rule,  that  fraud  vitiates  every  thing  into  which  it  enters.  A  fraud- 
ulent conveyance,  therefore,  will  not  be  permitted  to  take  effect ; 
and  in  our  subsequent  remarks  we  shall  presuppose  that  the  par- 
ties to  a  conveyance  are  acting  in  good  faith.  If  not,  a  court  of 
law,  when  it  is  possible,  and  a  court  of  equity  always,  will  set 
aside  the  fraudulent  conveyance. 

(a)  See  Hovenden  on  Frauds  ;  Roberts  on  Frands,  and  Roberta  on  Fraudulent  Con- 
veyances ;  Crumbaugh  v.  Kugler,  2  Ohio  State,  878  ;  8  id.  644. 

27 


418  TITLB  BY  PUBCHA8S. 

Conveyance  without  Title.  In  this  State,  it  is  made  a  peniten- 
tiary offence,  knowingly  to  convey  land  without  having  a  title 
thereto,  either  legal  or  equitable,  properly  evidenced,  with  intent 
to  defraud  the  purchaser,  (a)  It  will  be  observed  that  three 
things  are  necessary  to  constitute  the  criminality  :  Fir%t^  the  en- 
tire want  of  title ;  secondly j  a  knowledge  of  that  fact ;  and  thirdly^ 
the  intent  to  defraud  the  purchaser.  But  if  the  first  two  exist,  the 
third  almost  necessarily  follows.  If  a  man  who  knows  that  he 
has  no  shadow  of  title,  undertakes  to  make  a  conveyance,  he  can 
have  no  other  motive  than  to  defraud  the  purchaser;  but  where 
the  guilty  knowledge  does  not  exist,  the  criminality  is  taken 
away ;  and  the  only  effect  of  a  conveyance  without  title  would  be 
to  lay  the  foundation  of  an  action  by  the  purchaser,  either  on  the 
covenants  in  the  deed,  or  to  recover  back  the  purchase-money. 

Conveyance  without  Possesnon.  (i)  At  common  law,  the  con-, 
veyance  of  land,  which  at  the  time  was  in  the  adverse  possession 
of  another,  was  void ;  and  this  is  the  law  in  several  of  the  States. 
Also  by  a  statute  of  the  32d  of  Henry  8th,  it  was  made  imlawful 
for  any  person  to  make  a  conveyance  of  land,  unless  he,  or  those 
under  whom  he  claimed,  had  been  in  actual  or  constructive  pos- 
session within  one  year.  In  this  State,  we  have  no  statutory 
provision  on  the  subject ;  we  have  no  law  against  champerty  or 
maintenance^  which  prohibited  a  right  of  action  from  being  as- 
signed or  purchased;  and  we  have  no  express  decision  on  the 
question.  But  the  reason  of  the  ancient  common-law  doctrine 
does  not  exist  here.  When  livery  of  seisin  was  necessary,  as  it 
could  only  be  made  by  a  person  in  possession,  a  conveyance  by  a 
person  not  in  possession  must  of  course  be  void.  But  where  the 
execution  and  delivery  of  a  deed  consummates  a  conveyance, 
without  livery  of  seisin  on  the  one  hand,  or  entry  on  the  other, 
there  is  no  good  reason  why  a  conveyance  of  land  to  which  the 
grantor  has  a  good  legal  claim,  should  i^Dt  be  valid.  On  the 
whole,  then,  I  think  we  are  safe  in  concluding  that  a  conveyance 
by  a  person  who  has  a  legal  claim  to  land,  held  adversely  by  an- 
other, is  valid.  The  ancient  idea  that  litigation  is  thereby  en- 
couraged, is  utterly  without  foundation.  An  action  by  the  vendee 
would  do  no  more  harm  than  an  action  by  the  vendor. 

Conveyance  Pending  Suit  —  Lis  Pendens,  (c?)     Wherever  there 

(a)  "{R.  S.  §  7079.  The  crime  of  conveying  land  without  title  applies  to  deeds  pur- 
porting to  convey  lands  situated  out  of  the  State  as  well  as  within  ;  the  word  "  convey  " 
nere  does  not  render  the  statute  void  for  repugnancy,  but  means  to  execute  an  lustra* 
ment  in  the  fonn  of  a  conveyance.     Kerr  v.  State,  36  Ohio  State,  614. } 

(b)  2  Black.  Com.  290 ;  4  Kent,  Com.  446  ;  Key  r.  Vattier,  1  Ohio,  132  ;  Backus 
V.  McCoy,  3  id.  211  ;  Cresinger  v.  Welch,  15  id.  166  ;  Hall  v,  Ashby,  9  id.  96 ;  Kawlo 
on  Covenants  for  Title,  pp.  31-61  ;  Cain  v.  Monroe,  23  Geo.  82  j  Haning  t>.  Barwick, 
24  id.  59. 

(c)  Pciidituj  Suit  — Lis  Pendens,  R.  S.  §  5055,  --  "when  the  summons  has  been 
served  or  publication  made,  the  action  is  pending  so  as  to  charge  third  persons  with 
notice,"  &c.,  but  by  §  4987  at  the  date  of  the  summons  served  on  defendant  or  at  the 
date  of  the  firat  publication,  §  4988,  an  attempt  to  commence  an  action  is  equivalent  to 
commencement,  if  there  is  diligence  and  a  s<jrvice  within  sixty  days.  Upon  the  general 
subject  of  lis  pendens,  see  4  Kent,  Com.  449  ;  6  Dane  s  Abr.  741 ;  Jackson  v.  Ketchum, 
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IB  a  statate  existing  against  cl^ampertj,  or  where  champerty  is  an 
offence  at  common  law,  a  conveyance  of  land  during  the  pendency 
of  a  suit  concerning  it,  is  an  act  of  champerty.  As  we  recognize 
no  such  misdemeanor,  the  only  effect  of  the  pendency  of  a  suit 
is  to  make  the  conveyance  void ;  and  this  effect  always  follows, 
though  the  purchaser  knew  nothing  of  the  existence  of  the  suit,| 
and  paid  a  full  price  for  the  land.  The  pendency  of  a  suit,  for  rea- 
sons of  public  policy,  is  held  to  be  constructive  notice  to  all  the 
world,  not  to  purchase  the  subject  in  litigation ;  and  as  against  the 
plaintiff,  such  purchase,  however  honestly  made,  is  totally  void  ; 
though  as  against  the  defendant,  if  he  should  finally  prevail  in  the 
suit,  the  conveyance  would  be  good,  because  he  would  not  be 
allowed  to  disaffirm  his  own  deed.  This  may  be  often  a  very 
hard  doctrine,  but  without  it  there  would  be  no  end  to  litigation  ; 
for  before  the  plaintiff  had  got  through  liis  suit,  the  defendant 
would  convey  to  some  one  else,  and  thus  make  another  suit  neces- 
sary, and  so  on  without  end. 

Conveyance  of  more  than  one  has,  (a)  At  common  law,  as  we 
have  seen,  the  attempt  to  convey  a  greater  estate  than  the  grantor 
had,  was  not  only  void  as  to  the  grantee,  but  worked  a  forfeiture 

8  Johns.  479.  The  doctrine  of  lis  pendens  does  not  apply  to  the  party  in  interest  who 
is  not  a  party  to  the  suit.  Irvin  v.  Smith,  17  Ohio,  226.  Where  a  trustee  before 
suit  by  him  who  has  the  enuit}^  contracts  to  sell  to  one  ignorant  of  the  etjuity,  and 
conveys  to  hirn  after  suit  is  orouglit,  the  doctrine  does  not  apply.  Trimble  v.  Boothby, 
]4  Ohio,  109  ;  Gibler  v.  Trimble,  id.  323.  After  a  final  decree  there  is  no  lis  pendens. 
Turner  v.  Crebill,  1  Ohio,  372  ;  Taylor  v.  Boyd,  3  id.  337.  Ni)r  does  the  doctrine  ap- 
ply where  the  plaintiff  in  ejectment  conveys  during  suit.  Dawson  v.  Porter,  2  Ohio, 
804.  Nor  where  the  conveyance  was  made  between  final  decree  and  reversal  on  bill  of 
review.  L;idlow  v.  Kidd,  3  Ohio,  541.  A  chancery  suit  is  considered  as  pending  from 
the  time  of  publication  of  notice.  Bennett  v.  Williams,  5  Ohio,  461.  A  bill  of  di- 
vorce praying  for  alimony,  but  not  referring  to  any  particular  property,  is  not  a  lis 
pendens  as  to  that  property.  Hamlin  v,  Bevans,  7  Ohio,  1  pt.  161  ;  contra  if  it  de- 
scribes property  and  claims  equities  in  it.  Tolerton  v.  Williard,  30  Ohio  State,  579. 
Where  a  bill  was  filed  to  subject  land  to  a  judgment,  which  was  afterwards  reversed, 
and  remanded,  and  another  judgment  obtained,  a  conveyance  between  the  two  judg- 
ments was  held  to  be  pendente  lite.  Sto<ldaril  v.  Myers,  8  Ohio,  203.  A  grant  of  let- 
ters of  administration  is  not  a  lit  pendens.  Davis  v.  Livin<?8ton,  6  Ohio,  225.  Where 
a  creditor's  bill  does  not  allege  that  there  are  no  leviable  means,  a  conveyance  by 
the  judgment  debtor  is  good.  Clark  v.  Strong,  16  Ohio,  317.  After  final  judgment 
against  A.,  an«l  proceedings  to  subject  a  debt  due  from  W.  to  A.  to  the  judgment,  and 
notice  to  W.  of  such  proceedings,  the  fact  that  such  judgment  is  set  aside,  and  a  new 
judgment  entered,  will  not  authorize  W.  to  pay  A.  Such  a  payment  is  made  lit€  pen- 
drntc.  Gibbon  v.  Doiigherty,  10  Ohio  State,  .365.  -{Iiaches  in  prosecuting  a  suit  may 
prevent  its  being  a  lis  pendens  as  to  third  persons.  Fox  v.  Reeder,  28  Ohio  State,  181 ; 
Trimble  v.  Baothby,  14  Ohio,  109.  But  a  delay  of  eight  months  in  making  service 
by  publication  where  property  was  attached  is  no  ground  for  dismissal.  Bacher  v, 
Shawhan,  41  Ohio  State,  271  ;  contra  by  statute  in  a  justice's  court.  The  doctrine  of 
lis  pendens  does  not  apply  to  negotiable  pajier  before  due  ;  and  a  bond  fide  purchaser 
takes  it  free  of  a  decree  against  the  maker  and  mvee  subjecting  the  debt.  Stone 
V.  Elliott,  11  Ohio  State,  252  ;  Howe  v,  Hartness,  id.  449  ;  Secor  v.  Witter.  39  id.  218. 
A  failure  to  indorse  on  a  summons  served  by  a  private  person  his  authority  to  serve  it 
does  not  constitute  the  action  a  lis  pende.ns^  except  from  the  date  of  such  indorse- 
ment. Birry  v.  Ilivey,  30  Ohio  State,  344.  An  assignment  for  benefit  of  creditors 
after  the  date  of  the  summons,  but  before  service  and  taking  of  the  property,  will  not 
defeat  a  replevin.     Collier  r.  Bickley,  33  Ohio  State,  523.  }• 

{a)  See  4  Kent,  Com.  106  ;  White  v.  Sayre,  2  Ohio,  113.  Deed  in  fee  by  tenant 
for  li  e  not  a  forfeiture.     Car^ienter  v,  Denoon,  29  Ohio  State,  379. 
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as  to  the  grantor.  For  example,  if  a  lessee  for  years  undertook  to 
convey  a  freehold,  his  term  was  thereby  forfeited  to  the  next  owner 
in  reversion  or  remainder.  This  depended  upon  technical  reasons 
arising  from  the  feudal  relation  of  lord  and  vassal.  And  accord- 
ingly, after  the  statute  of  uses,  when  the  courts  adopted  many  of 
the  equitable  doctrines  already  established  in  chancery,  this  doc- 
trine of  forfeiture  was  given  up,  and  it  was  held  that  when  a  per- 
son attempted  to  convey  a  greater  estate  than  he  possessed,  the 
conveyance  should  be  good  for  his  whole  interest.  This  is  the 
doctrine  here,  and  it  seems  to  be  the  only  rational  doctrine  that 
could  be  adopted.  In  like  manner  the  conveyance  of  more  land 
than  one  has,  is  good  for  whatever  he  has.  Thus,  if  I  undertake 
to  convey,  as  sole  owner  of  a  tract  of  land,  when  in  fact  I  only 
own  an  undivided  share,  this  will  be  good  for  such  undivided  share. 
Indeed,  our  court  has  gone  so  far  as  to  hold,  that  if  I  own  an 
undivided  fourth,  for  example,  of  a  given  tract,  and  I  undertake  to 
convey  a  specific  portion  thereof,  by  metes  and  bounds,  the  con- 
veyance will  be  good  for  an  undivided  fourth  of  the  portion  at- 
tempted to  be  conveyed,  (a)  This  is  a  novel  doctrine,  but  it  must 
stand  as  law  till  overruled. 

§  171.  Formalities  of  a  Deed,  (i)  I  now  come  to  the  particular 
consideration  of  deeds.  According  to  Blackstone,  *'  a  deed  is  a 
writing  scaled  and  delivered  by  the  parties."  It  is  said  to  be  called 
a  deed,  by  way  of  eminence,  "  because  it  is  the  most  solemn  and 
authentic  act  that  a  man  can  possibly  perform  in  relation  to  the 
disposal  of  his  property."  The  above  definition  does  not  describe 
a  deed  of  the  present  day,  because  by  our  law  signing  is  essential. 
With  us,  any  instrument  is  a  deed,  which  is  written^  signed,  sealed^ 
and  delivered.  But,  in  common  language,  we  confine  the  term 
deed  to  an  instrument  for  the  conveyance  of  real  estate.  I  proceed, 
therefore,  to  describe  the  properties  of  such  a  deed.  The  formali- 
ities  of  a  deed  are  provided  for  by  statute.  But  from  the  ordi- 
nance of  1787  to  the  present  time,  there  has  been  a  great  deal  of 
fluctuating  legislation  on  the  subject. 

A  deed  must  be  in  writing  :  or  it  may  be  printed,  all  but  the  sig- 
nature. The  common  custom  is  to  have  blank  forms  printed,  to 
be  filled  up  with  writing ;  but  the  deed  must  be  filled  up  before 
the  execution.     A  writing  not  under  seal  may  be  made  over  a  sig- 


li 


fa)  White  v.  Sayre,  2  Ohio,  103. 

\b)  See  4  Kent,  Com.  450  ;  2  Black.  Com.  295.  A  deed  must  conform  to  the  law 
in  force  at  the  time  of  its  execution,  to  be  valid.  Though  the  law  be  altered  to  rermire 
le.'wi  formality  before  it  is  rccordeil,  still  it  will  be  void.  Boyle  p.  Chambers,  32  Mia- 
aouri,  46  ;  Switzer  v,  Knapps,  10  Iowa,  72.  Since  the  intenial  revenue  law,  it  must 
be  stamped  fifty  cents  for  every  five  hundred  dollars,  or  fractional  part  thereof,  in  the 
value  of  the  property  couvwed.  The  act  of  June  6,  1872,  taking  effect  Oct.  1,  1872, 
statutes  at  large,  session  of  1871,  1872,  p.  230,  256.  §  36,  rei>ealed  stamp  dnties  on 
all  instruments  except  bank  checks,  to  tate  effect  Oct.  1,  1872.  -{But  this  act  never 
was  held  to  exclude  the  instrument  as  evidence  in  the  State  courts  where  the  omis- 
sion to  stamp  was  not  with  intent  to  evade  the  law.  Stewart  v.  Hopkins,  80  Ohio 
State,  502,  and  cases  cited.  Or  when  offered  by  one  not  a  party  to  it.  Reis  v.  Hell- 
man,  25  id.  180.  f 
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nature  in  blank ;  but  for  technical  reasons,  no  sealed  instrument 
can  be  thus  made,  (a) 

It  must  be  signed :  or  if  the  grantor  cannot  write,  some  one  else 
must  write  his  name,  and  he  must  ratify  it.  In  early  times,  when 
seals  had  a  distinctive  character,  signing  was  not  necessary,  but  it 
became  so  under  the  English  statute  of  frauds.  Even  without  the 
statute,  however,  signing  has  always  been  necessary  in  this  State. 
But  I  presume  it  would  be  sufficient  for  the  grantor's  name  to 
appear  in  any  part  of  the  deed. 

It  must  be  sealed,  (b)  And  it  is  provided  by  statute,  that  when* 
ever  a  specific  seal  is  not  expressly  required,  '^  a  seal  either  of  wax, 
wafer,  or  of  ink,  commonly  called  a  scrawl  seal,  shall  be  alike 
valid,  and  deemed  sufficient."  In  consequence  of  this  provision, 
it  is  very  rare  to  see  any  other  seal  to  a  deed  than  a  mere  flourish 
of  a  pen  opposite  to  the  signature,  with  the  word  "  seal,"  or  the 
initials  ^^  L.  S.,"  to  show  that  it  is  meant  for  a  seal ;  and  this 
flourish  is  hardly  ever  made  by  the  grantor  himself,  but  usually 
by  the  scrivener,  so  that  it  becomes  his  only  by  adoption.  More 
need  not  be  said  to  demonstrate  the  utter  insignificance  of  the  for- 
mality of  sealing;  yet  the  conveyance  would  be  good  for  nothing 
without  it.  The  use  of  seals  originated  in  the  inability  of  men  to 
write  their  names;  and  then  they  had  a  distinctive  character, 
which  identified  the  grantor  as  well  as  his  signature.  But  ever 
since  men  have  been  able  to  write,  and  their  signature  has  been 
required,  and  especially  since  a  mere  scrawl  has  been  made  suffi- 
cient, the  requisition  of  a  seal  has  been  purely  arbitrary.  The 
theory  is,  that  the  affixing  of  a  seal  evinces  solemnity  and  delibera- 
tion ;  but  as  seals  are  usually  affixed,  this  is  mere  theory ;  and 
even  were  it  fact,  still  the  formalities  which  remain  to  be  men- 

(a)  Ayres  v.  Harness,  1  Ohio,  868  ;  Day  v.  Brown,  2  id.  845.  Blanks  cannot  be 
fillod  in  a  deed  after  execution.  Drury  v,  Foster,  2  Wullace,  24  ;  Bams  v,  Lyude,  6 
Allen,  805.  -^That  a  power  may  be  given  to  alter  or  file  a  blank  in  a  deed,  sec  Dniry  v, 
Foster,  2  Wall.  24,  33  ;  but  if  a  grantee's  name  is  not  insert«d  before  delivery  by  the 
party  authorized  to  till  the  blank,  the  deed  is  void.  Allen  v.  Withrow,  110  U.  8. 
119.  But  an  intentional  omission  of  the  grantee*s  name  was  said  not  to  prevent  the 
instrument  being  valid  in  equity  as  a  contract  in  favor  of  the  vendee  ;  and  perhaps  the 
ffrantor  would  be  estopped  to  claim  that  the  name  was  inserted  after  execution. 
Holden  v.  Belmont,  82  Ohio  State,  585,  689.  But  the  omission  of  the  name  of  a 
mortgagee  when  it  is  specified  that  he  is  to  hold  in  trust  for  a  named  person  will 
not  invalidate  it  between  the  parties  or  as  a  lien.  Hitesman  v.  Donnel,  40  Ohio 
State,  287.  )•  But  in  Iowa  it  has  been  held  that  an  agent  may  be  authorized  to  fill 
blanks  as  to  third  persons.  Owen  v.  Perry,  25  Iowa,  412  ;  Dune  v.  Himer,  29 
Iowa,  297.  As  to  the  question  of  presumption  as  to  the  time  of  alterations  ap- 
pearing  on  the  face  of  a  deed,  the  derisions  are  conflicting.  On  the  one  hand,  it  is 
said  that  in  the  absence  of  any  proof  on  the  subject  the  alteration  must  be  pre- 
snmed  to  have  been  made  before  delivery.  little  v,  Herndon,  10  Wall.  26.  On  the 
other,  that  when  the  alteration  is  beneficial  to  the  grantee  he  must  explain  and  justify 
it.  Robinson  v.  Myers,  67  Penn.  State,  9.  Where  a  deed  has  once  been  executed  and 
delivered,  parol  evidence  is  not  admianible  to  show  that  at  the  time  the  grantor  re- 
•erved  a  right  to  cut  timber  on  the  property.     Jones  v.  Timmons,  21  Ohio  State,  596. 

lb)  2  Black.  Com.  295  ;  Erwin  v,  Shuey,  8  Ohio  State,  509  ;  Richardson  v.  Bates, 
8  id.  257.  -{Private  seals  and  all  distinctions  l)etween  sealed  and  unsealed  instru- 
ments are  now  abolished  in  Arkansas,  California,  Dakota,  Indiana,  Iowa,  Kansas, 
Kentucky,  Mississippi^  Montana,  Nebraska,  Ohio,  Oregon,  Tennessee,  and  Texas. } 
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tioned,  are  amply  snfficient  for  every  nseful  purpose.    But  such  is 
the  law,  and  I  shall  consider  the  policy  of  seals  in  another  place. 

It  must  be  attested,  (a)  The  words  of  the  statute  are :  "  Such 
deed  shall  be  signed  and  sealed  by  the  grantor,  or  such  signing 
or  sealing  shall  be  acknowledged  by  the  grantor  in  the  presence 
of  two  witnesses,  who  shall  attest  such  signing  and  sealing,  and 
subscribe  their  names  to  such  attestation."  The  witnesses,  then, 
must  either  see  the  grantor  sign  and  seal,  or  hear  him  acknowl- 
edge the  same,  before  they  subscribe  their  names.  But  this  need 
not  be  done  in  the  presence  of  each  other.  It  has  been  decided 
by  our  court,  that  a  deed  without  subscribing  witnesses,  thou^ 
not  operative  as  a  conveyance,  is  nevertheless  a  good  lieeme 
to  enter  and  occupy  for  the  purposes  specified.  Because  if  a 
license  to  enter  be  in  writing,  so  as  to  comply  with  the  statute  of 
frauds,  it  is  sufficient ;  and  if  possession  be  taken  under  it,  it  will 
be  a  good  defence  to  an  action  of  trespass  or  ejectment  by  the 
grantor.  But  in  general,  where  a  deed  is  thus  defective,  it  is  not 
constructive  notice  when  recorded,  and  cannot  operate  as  any 
thing  more  than  a  contract  to  convey,  which  a  court  of  equity 
will  enforce,  unless  there  has  intervened  an  innocent  purchaser 
without  notice  ;  though  when  there  are  two  subscribing  witnesses, 
the  fact  that  one  is  incompetent  on  the  ground  of  interest,  will 
not  invalidate  the  deed. 

It  mu9t  be  acknotffledffed.  (i)    The  words  are,^^  such  signing  and 

(a)  AUestaHxm,  The  ordinance  required  two  witnesses.  This  was  changed  by 
the  law  of  1795,  and  until  1805  no  witnesses  were  required.  Since  then  there  munt 
be  two  witnesses,  or  no  legal  title  passes,  but  only  an  equitable  title.  Moore  v. 
Vance,  I  Ohio,  i  ;  Courcier  v,  Graham,  1  id.  830.  Nor  is  there  even  an  estoppel, 
though  there  be  a  covenant  of  warrantv.  Patterson  v.  Pease,  5  Ohio,  190.  But  such 
a  deed  is  a  good  license  to  enter.  SulUvant  v.  Franklin  County,  3  Ohio,  89.  When 
there  are  two  witnesses  the  deed  will  be  valid,  though  one  was  inconipeteut  on  the 
score  of  interest  Johnson  v.  Turner,  7  Ohio,  2  pt.  216.  The  want  of  an  attesta- 
tion and  acknowledgment  of  a  lease  is  not  cured  by  the  fourth  section  of  the  stat- 
ute of  frauds.     Richardson  v.  Bates,  8  Ohio  State,  257. 

(b)  AcknowUdgirunt.  No  acknowledgment  will  be  presumed  from  lapse  of  time. 
Roads  V.  Symmes,  1  Ohio,  281.  The  officer  must  state  his  official  character.  John- 
ston V.  Haines,  2  Ohio,  55  ;  Beckel  v,  Potticrew,  6  Ohio  State,  247.  But  he  need 
not  state  that  the  law  authorizes  him.  Livingston  v,  McDonald,  9  Ohio,  108.  Prior 
to  1818,  the  officer's  seal  was  not  required,  except  in  the  case  of  a  married  woman. 
Paine  v.  French,  i  Ohio,  818.  From  that  time  until  1881,  it  was  necessary  in  all 
cases.  Since  then  it  is  not  required  in  any  case.  Fund  Commissioners  v.  Glass, 
17  Ohio,  542.  See  Ashley  ».  Wright,  19  Ohio  Stete,  291  ;  Gibson  v.  Warden,  14 
Wall.  244.  Where  a  deed  of  land  in  Ohio  is  acknowledged  in  another  State  be- 
fore an  Ohio  officer,  who  happens  to  be  there,  it  is  sufficient.  Kinsman  v,  Loomia, 
11  Ohio,  475.  So  where  it  is  acknowledged  before  a  iustice  out  of  his  county. 
Cmmbaugh  v.  Kugler,  2  Ohio  State,  873,  879.  Learned  f.  Riley,  14  Allen,  109. 
Or  by  a  mayor  without  the  limits  of  his  city.  Moore  v.  Moore,  3  id.  154  ;  Ordi- 
ome  V.  Mason,  9  N.  H.  24  ;  contra.  Share  v.  Anderson,  7  Serg.  k  R.  43.  in  some 
of  the  States,  deeds  are  held  valid  as  between  parties  without  acknowledgment. 
Pierce  v.  Sampson,  5  Allen,  60 ;  Menill  v.  Goulii,  16  N.  H.  847  ;  Haynes  ».  So- 
chrest,  13  Iowa,  455.  As  to  what  is  a  snfficient  acknowledgment  of  the  deed  of  a  cor- 
poration in  Ohio,  see  Sheehan  v.  Davis,  17  Ohio  State,  571.  As  to  the  presumptions 
governing  the  certificate,  see  Carpenter  v.  Dexter,  8  Wall.  513.  Where  the  officer  does 
not  sign  the  certificate,  the  deed  is  invalid.  Hout  v,  Hout,  20  Ohio  State,  119. 
As  to  the  effect  of  an  unacknowledged  deed  between  the  parties,  see  Hout  v,  Hottt» 
20  Ohio  State,  119  ;  McMahon  v,  McGraw,  26  WU.  614. 
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sealing  shall  be  acknowledged ; ''  but  it  is  sufficient  if  the  grantor 
says,  ^^  I  acknowledge  this  to  be  my  deed/'  for  it  could  not  be  his 
deed  without  signing  and  sealing.  The  officers  before  whom  the 
acknowledgment  may  now  be  taken  are,  a  judge  of  either  court, 
a  justice  of  the  peace,  a  notary  public,  and  a  mayor,  or  other  pre- 
siding officer  of  an  incorporated  town  or  city.  The  officer  is  re- 
quired ^^  to  certify  such  acknowledgment  on  the  same  sheets  and 
subscribe  his  name  to  such  certificate."  (a)  It  has  been  held  that 
the  acknowledgment  cannot  be  presumed  from  lapse  of  time.  In 
fact,  this  follows  necessarily  from  the  provision,  requiring  the  cer- 
tificate to  be  on  the  same  sheet.  The  presence  of  the  certificate 
is  the  only  evidence,  unless  when  the  existence  of  the  deed  is 

{^resumed;  and  then  all  the  required  formalities  are  pi'esumed. 
t  has  also  been  held  that  the  official  character  of  the  officer  must 
appear  on  the  face  of  the  certificate,  either  in  the  body  of  it,  or  at 
the  end  with  the  subscription.  The  case  before  the  court  was  a 
certified  copy  of  a  deed,  in  which  the  official  character  of  the  jus- 
tice was  not  stated,  though  it  could  have  been  proved  by  paroL 
And  the  court  said,  however  it  might  be  with  an  original  deed 
having  this  omission,  it  was  fatal  to  the  copy.  And  I  can  see  no 
good  reason  why  a  difference  should  be  made  in  this  respect  be- 
tween a  certified  copy  and  the  original.  As  to  the  expression  ^^  an 
the  same  sheety^  I  presume  it  is  not  intended  thereby  to  require  a 
deed  to  be  upon  one  sheet  only  :  the  meaning  is,  that  the  certifi- 
cate of  acknowledgment  shall  not  be  on  a  separate  piece  of  paper. 
The  foregoing  remarks  embrace  all  acknowledgments  by  all  de? 
scriptions  of  persons,  with  the  single  exception  of  the  case  where 
husband  and  wife  join  in  a  deed,  either  to  convey  the  wife's  land 
or  to  relinquish  her  right  of  dower.  (6)  In  this  case  the  officer  is 
required  to  examine  the  wife  apart  from  her  husband,  and  make 
known  to  her  the  contents  of  the  deed  ;  and  if  she  then  declares 
tliat  she  did  voluntarily  sign,  seal,  and  acknowledge  the  deed,  and 
that  she  is  still  satisfied  therewith,  her  conveyance  will  be  good. 
And  all  these  facts  must  appear  in  the  certificate ;  namely,  the 

(a)  A  certificate  of  a  commissioner  for  Ohio  in  another  State  upon  a  separate 
strip  of  paper  attached  to  the  deed  by  a  wafer,  with  the  officer's  seal  upon  the 
same,  does  not  comply  ^ith  the  requirements  of  the  act  of  Jan.  26,  1844.  Wink- 
ler 9.  Higgins,  9  Ohio  State,  599.  A  mortgage  on  two  sheets  of  paper,  the  latter  of 
which  contains  the  testatum  clause,  signatures,  and  acknowledgment,  is  not  void. 
Norman  v.  Shepherd,  38  Ohio  State,  820.  Where  a  conveyance,  defective  because 
the  instrument  is  written  on  different  sheets,  or  the  instrument  and  acknowledg- 
ment are  on  different  sheets,  is  corrected,  the  act  of  Feb.  10,  1860,  makes  the  cor- 
rection relate  back  to  the  time  of  filing  the  original  conveyance  in  the  recorder's 
office. 

(6)  As  to  acknowledgments  where  the  wife  joins  her  husband,  see  Brown  v.  Far- 
ran,  3  Ohio,  140;  ConncU  v.  Connell,  6  id.  353;  Good  v.  Zercher,  12  id.  364; 
Ruffner  v.  Mclienan,  16  id.  639;  Chesnut  v.  Shane,  16  id.  599;  Bocock  v.  Pavey, 
8  Ohio  State,  270 ;  Williams  v.  Bobson,  6  id.  510  ;  Newell  v,  Anderson,  7  id.  12 ; 
Card  V.  Patterson.  5  id.  319;  Ward  v.  Mackintosh,  12  id.  231  ;  Browder  v.  Brow- 
der,  1 4  id.  589.  But  it  is  not  indispensabW  that  she  acknowledge  at  the  same  time 
and  place  and  before  the  same  officer  as  her  husband  ;  but  her  deed  does  not  bind 
her  until  signed  and  acknowledged  by  her  husband.  Ludlow  «.  O'Neil,  29  Ohio 
State,  181. 
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separate  examination,  the  explanation,  the  voluntariness  of  the  act, 
and  the  present  satisfaction  therewith.  But  our  court  has  decided 
that  it  is  sufficient  if  the  certificate  contains  the  substance  of  these 
facts,  without  following  the  express  words  of  the  act.  The  reason 
of  this  formality  is,  that  in  law,  unless  the  contrary  appear,  the 
wife  is  presumed  to  act  under  the  restraint  and  fear  of  her  hus- 
band. In  fact  this  presumption  is  carried  so  far  that  in  every 
other  case  her  deed  is  void.  In  other  words,  but  for  this  provision 
of  the  statute,  she  could  not  make  a  deed  at  all.  In  1835,  a  heal- 
ing act  was  passed,  making  good  all  prior  deeds  by  husband  and 
wife,  though  it  should  not  appear  in  the  certificate  that  the  con- 
tents of  the  deed  were  explained  to  the  wife ;  but  this  was  only 
retrospective. 
Ji  must  be  delivered,  (a)    If  all  the  preceding  formalities  have 

(a)  Delivery.    Where  a  deed  has  been  once  delivered,  no  return  or  redelireir  of 
it  will  recoDvey  the  title.     Starr  v.  Starr,  1  Ohio,  321 ;  Baldwin  r.  Bank  of  MassUlon, 

1  Ohio  State,  lil  ;  Jones  v.  Neale,  2  P.  &  H.  (Va.)  339  ;  Strawii  v.  Norris,  21  Ark. 
80  ;  Gimon  v.  Davis,  86  Ala.  589.  Nor  will  a  destruction  of  the  deed  by  mutual  act 
of  the  parties  with  intent  to  revest  the  title  in  the  grantor  have  that  effect,  nor  estop 
t^  grantee.  Dukes  v,  Spangler,  35  Ohio  State,  119.  The  cancellation  of  a  deed  does 
not  revest  the  title  in  the  grantor,  though  it  is  done  with  that  intention.  Steel  v. 
Steel,  4  Allen,  417;  Wilson  v.  Hill,  2  Beasley,  148;  SchaeHer  v.  Fithian,  17  Ind. 
4«8 ;  Parshall  v.  Shirts,  54  Barb.  99  ;  Kill^  v.  Wilson,  33  Cal.  690  ;  Lawton  v.  Gor- 
don, 84  Cal.  36.  But  see  Sawyer  v.  Peters,  50  N.  H.  143.  Nor  will  any  parol  agree- 
ment retransfer  the  title.  Washington  v.  Ogden,  1  Black,  450.  Whore  the  ffrantor 
first  records  and  then  delivers,  the  deed  need  not  be  again  recorded.  Kemp  «.  Walker, 
16  Ohio,  118.  Where  the  grantor  orders  the  deed  to  be  recorded  and  then  delivered, 
this  is  equivalent  to  a  delivery.  Steele  v,  Lowry,  4  Ohio,  72.  Boody  v.  Davis,  20 
K.  H.  140  ;  Thompson  v.  Jones,  1  Head  (Tenn.),  574.  The  delivery  of  the  deed  to 
the  recorder  to  be  recorded,  is  primd  facie  evidence  of  delivery,  which  may  be  rebutted 
by  clear  evidence  to  the  contrary.  Mitchell  v.  Ryan,  8  Ohio  State,  877  ;  Hoffman  v. 
llackall,  5  id.  125 ;  Boardman  v.  Dean,  34  Penu.  State,  252.  Masterson  v.  Cheek,  23 
111.  72.  While  the  grantee's  acceptance  is  necessary,  yet  this  will  lie  presumed  if  the 
conveyance  is  beneticial  to  him,  until  the  contrary  is  shown.  Mitchell  v.  Kyan,  3 
Ohio  State,  377.  But  where  it  was  delivered  to  the  recorder  without  the  knowledge  of 
the  grantee,  and  taken  from  the  recorder  by  the  grantor,  and  kept  until  his  death,  this 
will  not  be  presumed  to  be  a  delivery,  without  proof  that  the  grantor  intended  it  to  be. 
Hayes  v.  Davis,  18  N.  H.  600  ;  Baker  v.  Haskell,  47  N.  H.  479.  Where  the  grantor, 
after  handing  the  deed  to  the  recorder,  returns  it  to  him,  and  instructs  him  not  to  let 
the  grantees  have  it  without  his  orders,  and  one  of  them  o))tains  |>ot>-sesKion  of  it  by 
misrepresentations,  a  court  of  equity  will  set  it  aside.  Armstrong  v.  Armstrong,  4 
Green,  357.  In  the  absence  of  proof,  delivery  at  the  date  of  the  deed  will  be  presumed. 
Elsworth  V,  Central  R.  R.  Co.,  34  N.  J.  L.  93 ;  Lyon  i;.  Mcllvaine,  24  Iowa,  9  ;  Jayne 
V.  Gregg,  42  III.  413;  Blake  r.  Fash,  44  III.  302.  A  deed  delivered  as  an  escrow,  and 
80  remaining,  cannot  be  used  to  show  an  outstanding  title.     Lloyil  i^.  Giddings,  7  Ohio, 

2  pt.  50.  But  where  the  escrow  has  been  [terfonued,  the  delivery  takes  effect,  whether 
it  come  to  the  grantee  or  not.  Shirley  v.  Ayres,  14  Ohio,  307.  And  see  on  the  gen- 
eral subject,  4  Kent,  Com.  454 ;  Souverbye  v.  Arden,  1  Johns.  Ch.  240  :  Greenleafs 
Cruise,  tit.  xxxii.  §  68-77  ;  4  Kent,  Com.  454.  A  deed  placed  in  the  hands  of  a  third 
person,  to  be  by  him  delivered  to  the  grantee  on  the  happening  of  some  future  event, 
without  such  delivery  being  dependent  on  any  conditions,  is  a  valid  deed,  binding  the 
grantor  —  but  otherwise,  if  the  grantor  retains  the  ri^ht  to  recall  the  deed.  Cook 
V,  Brown,  34  N.  H.  460.  Where  the  deed  is  deposited  with  a  third  person,  to  be 
delivered  upon  the  performance  of  a  condition,  no  title  passes  by  the  grantee's  obtaining 
possession  of  it  improperly  without  the  perfoimance  of  such  condition.  Ogden  v, 
Ogden,  4  Ohio  State,  182.  Smith  v.  South  Royalton  Bank,  32  Vt.  341  ;  Cincinnati, 
Ac  R.  R.  Co.  V.  Iliff,  13  Ohio  State,  235 ;  Black  v.  Shreeve,  2  Beasley,  425  ;  Abliott  v. 
Alsdorf,  19  Mich.  157.  The  agent  of  the  grantee  may  hold  an  escrow,  where  it  does 
not  involve  a  violation  of  duty.     Cincinnati,  &c.  R.  R.  Co.  v.  Iliff,  8upr<i4    One  who 
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been  complied  with,  the  deed  is  executed  and  ready  for  delivery. 
The  attesting  words  commonly  used,  namely,  ^'  signed,  sealed, 
and  delivered  in  the  presence  of,"  imply  that  the  delivery  is 
made  in  the  presence  of  the  subscribing  witnesses ;  but  this 
is  hardly  ever  the  fact,  and  it  is  not  required  by  the  statute. 
The  delivery,  however,  is  an  essential  part  of  the  conveyance; 
for,  as  a  general  principle,  so  long  as  the  deed  remains  in  the 
hands  of  the  grantor  it  is  inoperative ;  and  it  would  be  in  like 
manner  inoperative  if  taken  from  the  possession  of  the  grantor 
without  his  consent.  In  a  word,  until  he  performs  some  act 
equivalent  to  a  delivery,  he  retains  the  power  to  change  his 
mind.  It  has  been  decided,  however,  that  if  a  deed  has  been 
once  delivered,  it  will  be  effectual,  though  it  afterwards  remain 
in  the  custody  of  the  grantor.  Aud  our  court  has  said  what 
comes  to  nearly  the  same  thing:  namely,  that  the  redelivery 
of  a  deed  once  delivered,  does  not  operate  as  a  reconveyance 
of  the  title ;  also,  that  where  a  man  makes  a  deed  of  trust,  and 
directs  it  to  be  delivered  and  recorded,  the  acceptance  of  the 
trust  by  the  grantee,  and  the  recording  of  the  deed,  amount  to  a 
delivery,  though  there  was  no  delivery  in  fact ;  also,  that  where  a 
father  conveys  to  an  infant  son,  and  puts  the  deed  on  record,  this 
is  a  delivery  to  the  son,  though  the  father,  as  natural  guardian, 
retains  the  custody  of  the  deed.  The  delivery  need  not  be  an 
actual  handing  of  the  deed  by  the  grantor  to  the  grantee ;  any 
words  or  actions  signifying  the  intention  to  deliver  are  sufficient. 
In  fact,  whenever  the  deed  is  not  found  in  the  possession  of  the 
grantor,  a  proper  delivery  will  be  presumed,  and  it  will  fall  upon 
the  party  impeaching  the  deed  to  prove  a  non-delivery.  A  deed  is 
often  delivered  to  third  persons  to  hold  for  the  parlies  until  the 
happening  of  a  given  event.  During  this  interval  it  is  called  an 
escrow^  and  until  the  event  happens  no  estate  passes.  Its  effect  as 
a  deed  commences  from  the  second  delivery,  except  in  certain 
cases,  when,  to  prevent  injustice,  It  is  allowed  to  relate  back  and 
take  effect  from  the  first  delivery.  Where  a  deed  has  no  date,  its 
operation  commences  from  tlie  date  of  delivery ;  and  even  where 
it  has  a  date,  if  it  were  not  delivered  until  after  that  date,  it  can 
only  operate  from  the  day  of  delivery,  so  as  to  affect  the  rights 
of  third  persons.  Our  court  has  said  that  the  doctrine  of  relation 
back  to  the  date,  applies  only  to  the  immediate  parties.    The 

delivers  a  deed  to  the  grantee  as  an  escrow,  is  estopped  from  denying  its  valid  delivery 
as  against  a  bond  fide  purchaser.  Kesor  v.  Ohio  k  M.  R.  R.  Co.,  17  Ohio  State,  139. 
Delivery  to  a  third  i>er8on  for  the  benefit  of  the  grantee,  to  be  delivered  at  once  or  at 
the  grantor's  death,  is  a  good  delivery,  when  assented  to  by  the  grani«e,  and  in  the 
latter  case  the  title  passes  as  of  the  date  of  the  first  delivery  ;  and  after  the  grantee's 
death,  parol  declarations  of  his  are  competent  evidence  to  show  such  acceptance. 
Black  V.  Hoyt,  .33  Ohio  State,  208  ;  Crooks  v.  Crooks,  84  id.  610  ;  Ball  v.  Foreman,  37 
id.  132  ;  but  if  revocable  this  is  no  delivery.  Williams  v,  Schatz,  42  id.  47.  A  deliv- 
ery by  one  of  several  without  authority  by  the  othera  does  not  bind  them.  William- 
ton  V,  Carskadden,  36  Ohio  State,  664.  Alteration  of  a  deed  by  a  grantor,  at  the 
request  of  the  grantee,  and  redelivery  of  the  deed,  is,  in  legal  effect,  a  re-ezecution  of 
the  deed.     Malariu  v.  United  SUtes,  1  Wallace,  282. 
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delivery  of  the  deed  completes  the  conveyance,  without  livery  of 
seisin  or  entry,  and  is  effectual  to  pass  the  title  of  the  grantor, 
although  the  land  be  in  the  adverse  possession  of  another. 

It  must  be  recorded,  (a)  When  a  deed  has  been  duly  executed 
and  delivered,  the  grantor  has  nothing  more  to  do  concerning  it. 
The  putting  it  upon  record,  which  must  be  done  within  six 
months,  is  the  business  of  the  grantee.  The  reason  of  the  law 
requiring  it  to  be  recorded,  is  to  protect  the  grantee  and  the 
public  against  secret  conveyances.  The  notoriety  thereby  given 
to  the  transfer  is  superior  to  that  resulting  from  livery  of  seisin, 
and  equal  to  that  of  enrolment  in  England.  Any  person  who 
has  an  interest  in  knowing  in  whom  the  legal  title  to  land 
rests,  can  always  ascertain  it  by  going  to  tlie  records.  If  he 
find  no  incumbrance  there,  and  no  lien  for  taxes,  or  by  judgment 
or  decree,  and  have  no  notice  of  any  equitable  claim,  he  is  safe 
in  purchasing.  For  as  an  equitable  title  is  not  required  to 
be   on  record,  it  is  postponed  to  a  legal  title  acquired  without 

(a)  Record.  The  act  of  1795,  establishing  a  recorder's  office,  required  aU  deeda  to 
be  recorded  within  one  year.  The  act  of  1802  reduced  the  time  to  six  months,  bat 
now  no  time  is  allowed,  K.  S.  §  4134,  as  amended,  82  Ohio  Laws,  280.  In  these  pron- 
sions,  the  intention  was  to  make  the  penalty  of  not  recording  a  loss  of  the  title  at 
against  a  subseq^uent  binid  fide  purchaser ;  but  as  to  the  grantor  and  his  heirs,  the 
deed  is  valid  without  recording.  Allen  v.  Parish,  3  Ohio,  107.  Where  neither  <^ 
two  deeds  is  recorded  within  six  months,  and  the  second  is  recorded  first,  it  wiU  pre- 
vail in  the  absence  of  notice.  Northrup  v.  Bi-ehmer,  8  Ohio,  392.  Kecoidinff  after 
six  months  is  constructive  notice  from  the  time  of  recording.  Irvin  v.  Smith,  17 
Ohio,  226.  The  record  or  registry  of  a  deed  is  constructive  notice  only  to  those  who 
claim  through  or  under  the  grantor  by  whom  it  was  executed.  Blake  v.  Graham, 
6  Ohio  State,  580.  The  law  of  notice  does  not  apply  to  mortgages  under  the  statute 
of  Ohio,  —  mortgages  having  no  etl'ect  against  third  parties  until  recorded.  Bloom  v. 
Nog^le,  4  Ohio  State,  45  ;  arUe,  §  145,  note.  A  deed  absolute,  but  intended  as  security, 
is  subject  to  tlie  recording  laws  as  to  deeds,  and  not  as  to  mortgages,  and  a  record  within 
six  months  was  held  good  as  against  an  intervening  assignment  for  creditors.  Kemper 
V.  Campbell,  S.  C.  of  Ohio,  1886.  The  Ohio  act  applies  only  to  legal  titles.  As  oe- 
,  tween  equitable  titles  it  makes  no  difference  whether  they  be  recorded  or  not  ChurchiU 
V.  Little,  23  Ohio  State,  301.  Though  the  statute  doea  not  mention  deed  of  corpora- 
tions, they  are  within  its  policy,  and  must  be  recorded.  Sheehan  v.  Davis,  17  Ohio 
State,  671.  Error  of  the  reconler  in  recording  will  not  invalidate.  Conklin  v.  Hinds, 
16  Minn.  4.'>7.  Contra^  Terrell  v.  Andrew  Co.,  44  Mo.  309.  But  if  the  deed  as  re- 
cordeil  would  not  give  actual  notice,  it  will  not  give  constructive  notice  ;  therefore  a 
mistake  of  the  recorder  in  entering  the  grantor's  name  as  **  Samuel  "  for  **  Lemuel,"  in- 
vali  iates  the  record.  Jennings  v.  Wood,  20  Ohio,  261.  But  it  is  also  held  that  if  the 
instrument  be  properly  recoiSed,  an  error  in  indexing  ^ill  not  affect  it.  Biahop  ». 
Schmidt,  46  Mo.  472.  Or  a  total  failura  to  index.  Green  v.  Garrington,  16  Ohio  State, 
648.  Actual  or  presumptive  notice  will  avoid  the  effect  of  omission  to  record.  Cun- 
ningham V.  Buckingham,  1  Ohio,  264.  0]^n  and  visible  occupation  of  land  is  notice 
to  put  a  party  on  inquiry.  Morrison  v.  Kelly,  22  111.  610  ;  Williams  r.  Sprigg,  6 
Ohio  State,  685  ;  Woodworth  v,  Paige,  6  id.  70  ;  McKinzie  v.  P«rriU,  15  id.  162.  It 
must  be  open,  notorious,  and  exclusive  passpssion.  Holmes  v.  Stout,  2  Stockton,  419; 
Vaughn  v.  Tracy,  28  Mo.  318.  A  purchaser  at  a  sheriff's  sale  may  avail  himself  of  the 
registry  act  to  protect  his  title.  Scribner  v.  Lockwood,  9  Ohio,  184.  A  marginal  note 
by  the  recorder  that  a  deed  was  erroneously  placed  on  record,  cannot  affect  the  validity 
of  the  deed.  Foster  v.  Dugan,  8  Ohio,  87.  Kecording  an  instrument  not  authorized  or 
required  to  be  recorded,  is  not  notice.  Erwin  v.  Shuey,  8  Ohio  St^ite,  509  ;  Graves  v. 
Graves.  6  Gray,  391  ;  Bumham  v.  Chandler,  15  Texas,  441  ;  Bossard  v.  White,  9 
Rich.  Eq.  483  ;  Galpin  v,  Abbott,  6  Mich.  17.  For  directions  as  to  searching  records, 
particularly  in  Ohio,  see  Curwen  on  Abstracts  of  Title.  Und(;r  the  recording  acts  a 
lease  for  years  is  treated  as  real  estate,  and  a  mortgage  of  it  is  to  be  recorded  as  a  real 
estate  and  not  chattel  mortgage.    Paine  «.  Mason,  7  Ohio  State,  198. 
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actual  notice  of  the  equity;  whereas  the  existence  of  a  deed 
on  record  is  constructive  notice  to  all  the  world,  and  no  one 
can  plead  the  want  of  actual  notice.  By  express  provision  of 
the  statute,  mortgages  are  now  required  to  be  recorded  forthwith. 
In  other  words,  they  take  effect  from  the  time  of  recording, 
or  rather  from  the  time  of  presentation ;  for  from  the  moment 
they  are  left  in  the  office,  their  operation  commences.  But 
until  1831,  mortgages  were  placed  on  the  same  footing  as  other 
deeds  still  are ;  that  is,  they  might  be  recorded  at  any  time 
within  six  months  from  date,  and  then  related  back  and  took 
effect  from  date ;  this  opened  a  wide  avenue  to  fraud :  a  dis- 
honest man  might  raise  five  times  the  value  of  his  land  by 
successive  mortgages  to  different  persons,  when  each  supposed 
he  was  the  first  mortgagee;  and  the  present  law  in  regard  to 
other  deeds  seems  to  be  almost  equally  objectionable.  Why 
should  not  a  purchaser  be  required  to  put  his  deed  on  record 
immediately,  so  that  no  subsequent  incumbrancer  could  be  de- 
frauded by  a  dishonest  grantor  ?  It  is  true  we  have  the  threat 
of  imprisonment  in  the  penitentiary,  to  protect  us  against  such 
acts ;  but  this  punishment  is  no  compensation  to  the  man  who 
has  paid  his  money  for  a  title  already  passed  to  another.  The 
statute  provides  that  if  a  deed  be  not  recorded  within  six  months, 
it  shall  be  deemed  fraudulent  as  against  any  subsequent  bond 
fide  purchaser,  having  no  knowledge  of  its  existence ;  but  that 
it  may  be  put  on  record  after  the  six  months,  and  from  the  date 
of  recording,  shall  be  notice  to  any  subsequent  purchaser.  It 
must  be  borne  in  mind,  then,  that,  as  between  the  parties  to  the 
deed,  the  fact  of  recording  is  of  no  consequence ;  since  the  deed 
is  not  void  by  omitting  to  record  it.  The  sole  object  of  record- 
ing it  is  to  give  notice  to  subsequent  purchasers  and  incum- 
brancers ;  and  even  as  to  them,  our  court  has  decided  that  if 
they  can  be  affected  with  positive  or  even  strong  presumptive 
notice,  in  any  other  way,  they  cannot  impeach  the  unrecorded 
deed;  and  the  fact  of  such  notice  may  be  established  by  parol 
evidence.  Tills  doctrine  can  never  produce  hardship;  for  the 
burden  of  proving  the  actual  notice  will  fall  upon  him  who 
has  neglected  to  record  his  deed ;  and  if  the  subsequent  pur- 
chaser knew  of  the  former  deed,  it  was  folly  to  purchase,  and 
he  deserves  to  suffer.  But  if  there  be  two  deeds,  and  neither 
recorded  within  six  months,  the  second  deed,  if  executed  before 
the  first  is  recorded,  will  prevail  in  the  absence  of  notice ;  and 
this  doctrine  has  been  extended  to  the  case  of  a  sale  on  exe- 
cution, where  the  sale  was  confirmed  before  the  prior  deed  was 
recorded,  the  six  months  having  elapsed.  The  constructive  no- 
tice resulting  from  recording,  applies  only  to  deeds,  mortgages, 
and  leases,  duly  executed ;  and  if  there  be  any  defect  in  the 
execution,  or  if  the  instrument  be  not  a  deed,  mortgage,  or  lease, 
the  recording  will  have  no  effect,  because  the  statute  does  not 
apply  to  such.     But  when  the  recorded  instrument  is  within  the 
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statute,  it  is  declared  that  a  certified  copy  thereof  shall  be  primd 
facie  evidence  of  the  existence  of  the  instrument,  and  conclusive 
evidence  of  the  existence  of  the  record ;  and  it  has  been  held  that 
even  the  immediate  grantee  may  give  such  certified  copy  in 
evidence,  without  accounting  for  the  original. 

Hacceptions.  (a)  The  seven  requisites  of  a  deed  now  enumer- 
ated, namely,  that  it  must  be  in  writing^  siffned^  sealed^  attested, 
aeknowledgedj  delivered^  and  recorded^  are  expressly  extended  by 
the  statute  to  every  "  instrument  of  writing,  by  which  any  land, 
tenement,  or  hereditament,  shall  be  conveyed,  or  otherwise  af- 
fected or  incumbered  in  law,"  with  the  exception  of  ^Meases 
of  school  or  ministerial  lands,  for  any  term  not  exceeding  ten 
years ;  and  of  any  other  lands  for  any  term  not  exceeding  three 
years."  But  there  is  some  ambiguity  in  the  phraseology  of 
the  statute,  which  it  may  be  well  to  notice.  The  words  are, 
^^  nothing  in  this  act  contained  shall  be  construed  to  affect  tlie 
validity  of  any  excepted  lease,  or  to  require  such  lease  to  be 
attested,  acknowledged,  or  recorded."  Now  the  question  is, 
whether  it  was  intended  to  except  such  leases  altogether  from 
the  operation  of  the  act,  as  the  first  of  the  clause  implies ;  or 
only  as  to  the  requisites  of  attestation,  acknowledgment,  and 
recording,  as  enumerated  in  the  last  part  of  the  clause.  If  the 
former  be  the  intention,  then  these  leases  are  left  to  the  oper- 
ation of  the  statute  of  frauds,  which  simply  requires  them  to  be 
in  writing,  without  a  seal;  if  the  latter,  then  such  leases  are 
still  required  to  be  under  seal.  I  should  have  little  hesitation 
in  saying  that  the  former  was  the  intention,  and  that  these 
excepted  leases  would  be  good  if  made  in  writing  without  a 
seal ;  but  I  do  not  know  that  the  question  has  been  raised. 
It  will  be  observed  that  these  requisites  are  expressly  limited 
to  estates  "  in  law^^  and  hence  it  is  that  any  written  agreement 
to  convey  will  be  good  in  equity.  Moreover,  where  a  legal  con- 
veyance was  intended,  but  has  been  frustrated  by  the  want  of 
any  one  of  these  formalities,  a  court  of  equity  will  still  consider 
it  a  valid  contract  to  convey,  as  between  the  parties,  and  will 
enforce  a  specific  performance ;  but  a  legal  title  cannot  be  con- 
veyed, if  any  one  of  these  formalities  be  wanting.  There  is  a 
case,  where  the  grantee  in  a  deed  by  an  indorsement  on  the  back 
assigned  '*  all  his  right  and  title  in  the  deed "  to  another ;  and 
the  court  held  that  there  never  was  a  time  in  this  State  when 
such  an  assignment  would  be  of  any  avail  in  law;  but  that 
equity  might  hold  it  to  be  a  valid  contract  to  convey.  The  words 
"  conveyed^  or  otherwise  affected  or  incumhered^^  are  as  compre- 
hensive as  could  have  been  selected ;  and,  but  for  the  exception 
in  regard  to  leases,  would  include  the  transfer  of  the  smallest 
degree  of  interest.  It  has  been  held,  however,  that  a  certificate 
of  entry   or  a  mortgage  may  be  assigned  by  mere  delivery ; 

(a)  R.  S.  §  4112.  See  Bentley  v.  Deforest,  2  Oliio,  221  ;  Barr  v.  Hatch,  8  id.  527  ; 
Paine  v,  French,  i  id.  818  ;  Beed  v,  McQrew,  5  id.  375  ;  Atkinson  v.  DaUey,  2  id.  213. 
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thus  taking  the  case  both  out  of  the  statute  of  frauds  and  of 
deeds :  and  the  reason  is,  I  presume,  because,  by  the  assign- 
ment, the  land  is  not  affected  by  any  new  incumbrance ;  but  the 
ownership  remains  precisely  as  it  was  before  the  assignment. 

The  Cormderation.  (a)  Of  the  consideration  of  contracts  I  shall 
speak  more  at  large  hereafter.  The  general  principle  of  law  is, 
that  a  consideration  is  essential  to  a  contract,  and  where  the  con- 
tract is  in  writing,  must  be  stated  therein ;  but  instruments  under 
seal  form  an  exception  to  the  necessity  of  stating  the  considera- 
tion ;  because,  in  the  eye  of  the  law,  the  solemnity  of  affixing  a  seal 
is  itself  evidence  of  a  consideration.  As,  therefore,  a  sealed  instru- 
ment generally  imports  a  consideration,  none  need  be  stated ;  and 
this  was  the  doctrine  in  regard  to  the  common-law  conveyances ; 
but  conveyances  under  the  statute  of  uses  form  an  exception 
to  this  exception ;  that  is,  they  fall  under  the  general  principle, 
which  requires  a  consideration  to  be  stated  in  the  contract; 
and  the  reason  is  this :  before  the  statute  of  uses,  some  consider- 
ation was  held  necessary,  as  we  have  seen,  in  order  to  raise  a  use ; 
and  as  the  statute  merely  annexed  the  legal  estate  to  the  use,  with- 
out varying  the  evidence  necessary  to  create  the  use,  the  courts  of 
law  still  retained  the  doctrine  established  in  equity  ;  indeed,  it  may 
be  added,  that  the  very  idea  of  a  bargain  and  sale,  which  in  theory 
is  something  different  from  a  gift,  supposes  a  valuable  consid- 
eration ;  accordingly,  it  is  a  settled  doctrine  that  a  valuable  con- 
sideration must  be  stated  in  the  deed ;  but  the  amount  is  of  no 
consequence ;  it  being  only  necessary  to  comply  with  the  technical 

(rt)  See,  in  general,  i  Rent,  Com.  461  ;  Sheppard  v.  Little,  14  Johns.  210.  Where 
a  deed  i)ur])oi'ts  to  be  executed  for  a  valuable  consideration,  and  none  such  existed,  it 
cannot  ho  supi>orted  by  natural  aflfection.  Burrage  v.  Beardsley,  16  Ohio,  438.  But 
a  difi'erent  consideration  from  that  expressed  may  be  set  up,  if  iiot  inconsistent 
Steele  v.  Worthington,  2  Ohio,  182  ;  Vail  v.  McMillan,  17  Ohio  State,  617  ;  Hnnnan 
V.  Oxley,  23  Wis.  519  ;  Bryant  v.  Hunter,  6  Bush,  75.  See  on  the  proof  of  another 
or  different  consideration.  Hitz  v.  Natl.  Metropolitan  Bank,  111  U.  S.  722  ;  Mc- 
Crea  v.  Purmount,  16  Wendell,  460  ;  Frink  ».  Green,  5  Barb.  455  ;  1  Parsons  on 
Cunt.  3r)5.  Where  a  husband  has  received  property  with  Ids  wife,  this  is  a  good  con- 
si<leration  for  a  conveyance  of  a  pro|>erty  to  her  use.  Ilill  v.  West,  8  Ohio,  222. 
Where  the  consideration  was  the  compromising  of  a  suit,  or  forhearajice  to  prosecute, 
a  court  of  eciuity  will  not  sc^t  the  conveyance  aside,  on  showing  that  there  was  no  real 
foundation  for  such  suit  or  prosecution.  Moore  v.  Adams,  8  Ohio,  372.  A  court  of 
chan(U'ry  will  not  set  aside  a  deed  executed  ujwn  the  consideration  of  a  bet  on  an 
election,  but  will  leave  the  pjirties  as  it  finds  thejn.  Thomas  r.  Cronisc,  16  Ohio,  54. 
And  see  as  to  gaming  consideration,  Bond  v.  Swearingen,  1  Ohio,  395.  Mere  inad- 
equacy of  price,  though  it  may  prevent  a  decree  for  sjjecilic  performance,  will  not  be 
sufficient  to  set  aside  a  conveyance,  unless  it  Iw  so  gross  as  to  suggest  actual  fraud. 
Smith  x\  lioring,  2  Ohio,  440  ;  Newton  v.  Mahoning  County,  26  Ohio  State,  618  ; 
Steele  r.  Worthington,  2  id.  182  ;  Knobb  r.  Lindslay,  5  id.  468  ;  Watkins  v.  Collins, 
11  id.  31  ;  Galloway  v.  liarr,  12  id.  354  ;  Osgood  v.  Franklin,  2  Johns.  Ch.  1  ;  Hycr 
V.  Little,  20  N.  J.  Eq.  443  ;  Holmes  v.  Holmes,  1  Abb.  U.  S.  525.  The  doctrine  in 
the  t(!Xt,  that  the  recital  of  a  valuable  consideration  in  a  deed  is  essential  to  its  validity 
in  Ohio,  is  overruled  in  Thompson  v.  Thomiwjon,  17  Ohio  State,  649.  The  judgea 
were  unanimous  that  it  is  sufficient  if  the  deed  recites  a  good  consideration,  as  natural 
affection  for  a  child.  Two  out  of  the  five  judges  declared  their  opinion  that  a  deed 
was  valid,  although  no  consideration  whatever  was  named  in  it.  Where  a  deed  pur- 
]K>rts  to  be  made  for  a  valuable  consideration,  it  cannot,  when  impeached,  be  sustamed 
oy  proof  of  a  good  consideration.  Burrage  v.  Beardsley,  16  Ohio,  438  ;  Miller  v, 
Stokely,  5  Ohio  State.  194. 
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requisition ;  and  where  one  consideration  is  stated^  so  as  to  make 
the  deed  primd  facie  sufficient,  a  different  one  may  be  proved,  so 
that  it  be  not  repugnant  to  the  first.  How,  then,  it  may  be  asked, 
is  a  father  to  convey  to  his  child,  in  consideration  of  natural  affec* 
tion,  where  no  money  passes  ?  I  answer,  that  he  must  resort  to 
a  fiction.  Tliere  was  a  conveyance  under  the  statute  of  uses, 
adapted  to  this  very  case ;  namely,  by  a  covenant  to  stand  seised  to 
the  use  of  the  child;  for  which  the  consideration  of  blood  was  suffi- 
cient :  but  as  this  conveyance,  not  being  mentioned  in  the  ordi- 
nance of  1787,  has  never  been  adopted  here ;  a  conveyance  to  a 
child,  in  consideration  of  blood,  being  in  the  form  of  a  bargain 
and  sale  to  the  child,  must  purport  to  be  upon  some  valuable 
consideration  for  the  sake  of  form ;  as  one  dollar,  for  example. 
This  doctrine,  respecting  the  consideration  of  a  conveyance  is 
sufficiently  absurd,  at  best;  but  perhaps  its  absurdity  will  not  be 
quite  so  striking  if  the  reason  be  stated  thus.  There  is  a  mani- 
fest difference  between  a  bargain  for  the  sale  of  land  and  a  legal 
conveyance  of  that  land ;  the  former  being  a  contract  to  be  exe- 
cuted, and  the  latter  the  execution  of  that  contract ;  now,  at  com- 
mon law,  a  contract  for  the  sale  of  lands  would  not  have  been 
binding  without  a  consideration ;  but  when  a  subsequent  legal 
conveyance  was  made  in  execution  of  the  prior  contract  of  sale, 
this  consideration  was  presumed,  and  was  not,  therefore,  required 
to  be  stated.  Under  the  statute  of  uses,  however,  the  contract  of 
sale  and  the  conveyance  became  one  act,  and  were  effected  by  one 
instrument ;  and  accordingly  before  this  instrument  could  operate 
as  a  good  conveyance,  it  must  contain  enough  to  make  a  good 
imwcf  facie  contract  of  sale ;  that  is,  a  valuable  consideration. 
The  result,  then,  of  the  doctrine  of  a  consideration  is,  that  the 
deed  must  appear  on  its  face  to  have  been  made  upon  a  sufficient 
one :  and  then,  as  between  parties,  a  court  of  law  will  not  inquire 
into  the  fact.  A  deed  witliout  any  consideration  in  fact,  or  with 
only  a  very  inadequate  one,  would  be  perfectly  binding  in  a  court 
of  law,  except  as  to  creditors  and  purchasers,  under  tlie  statute 
of  frauds ;  and  even  in  equity,  mere  inadequacy  of  consideration 
would  not  vitiate  a  deed,  unless  there  had  been  gross  deception 
and  misrepresentation. 

Foreign  Deeds,  (a)  Our  statute  provides  that  all  deeds  out 
of  this  State,  executed,  and  acknowledged  or  proved,  pursuant 
to  the  law  of  the  ])lace,  or  pursuant  to  the  law  of  this  State,  shall 
be  as  valid  as  if  executed  here.  But  the  time  for  recording  is 
the  same  as  for  deeds  executed  within  the  State.  The  words  of 
the  statute  arc,  "  in  any  other  State,  territory,  or  country,"  thus 
including  all  deeds  wherever  made. 

§  172.  Parties  to  a  Deed.  (6)     With  respect  to  the  grantees  in  a 

{a)  Allen  v.  Parish,  3  Ohio,  107;  Foster  u.  Dennison.  9  id.  121  ;  M'CuUough  v. 
Rodrick,  2  i<l.  234  ;  Roprers  v.  Allen,  3  id.  488  ;  Sortwell  v.  Jewftt,  9  id.  180  ;  Now- 
ler  V,  Coit,  1  id.  519  ;  Wills  v.  Cowper,  2  id.  124  ;  Henry  v.  Doctor,  9  id.  49. 

(6)  4  Kent,  Com.  462 ;  Sloane  v.  McConahy,  4  Ohio,  157  ;  Bryant  v.  McCandlesa, 
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deed,  there  is  little  to  be  said.  Every  natural  person  is  capable 
of  receiving  a  conveyance,  and  there  is  no  general  law  disabling 
corporations.  As  before  observed,  their  ability  to  take  and  hold 
real  estate  depends  entirely  upon  their  charters.  The  only  ques* 
tion  as  to  grantees  arises,  when  there  is  no  person  in  existence 
competent  to  take ;  and  in  such  case,  the  grant  is  necessarily  held 
to  be  void,  except  it  be  to  charitable  uses ;  in  which  case,  the  legis- 
lature may  appoint  a  trustee  of  the  legal  title,  and  until  such 
appointment  the  fee  remains  in  the  donor,  subject  to  the  trust. 
But  with  respect  to  the  grantors,  there  are  various  restrictions 
and  qualifications,  both  as  to  the  ability  to  convey  and  the  mode 
of  conveying.  I  shall  consider  these  in  connection  with  the  diflfeiv 
ent  classes  of  persons  to  whom  they  apply :  namely,  ti\fant$y  idiot^j 
and  lunaticSy  married  womeuy  partnerB^  corporatianSj  attorneys  in 
fact,  sheriffs  J  commissioners  of  insolvents^  auditors,  and  exectUors 
or  administrators. 

Irfants  and  Ghiardians.  (a)  As  a  general  principle,  we  have 
seen  that  an  infant  can  make  no  binding  obligation.  The  deed 
of  an  infant,  however,  is  not  absolutely  void,  but  only  voidable. 
When  he  becomes  of  age,  he  may  either  confirm  or  annul  it.  If 
he  confirm  the  deed,  it  becomes  good  ab  initio  ;  if  not,  it  is  void  ab 
initio.  It  follows,  then,  that  an  iufant  can  only  make  a  valid  con* 
veyance,  through  his  guardian,  who  is  expressly  empowered  "  on 
good  cause  shown,  to  sell  all  or  any  part  of  the  property,  whether 
real  or  personal,  of  his  ward."  This  cause  must  be  shown  to  the 
court  of  common  pleas,  without  whose  sanction  a  conveyance  by 
guardian  would  be  utterly  void.  And  it  will  not  be  a  good  cause, 
unless,  in  pursuance  of  another  provision  of  the  statute,  "  the  court 
shall  be  satisfied  that  the  sale  will  be  for  the  advantage  of  the 
ward,  or  is  necessary  for  his  maintenance."  The  statute  makes 
no  difference  between  testamentary  and  other  guardians ;  but  it  is 
manifest,  that  if  a  will,  appointing  a  guardian,  expressly  autliorize 
him  to  sell  the  property  of  his  ward,  he  may  do  it  without  leave  of 
court ;  otherwise,  not.  In  case  the  court  authorizes  a  sale  by  the 
guardian,  he  is  to  be  governed  by  the  same  regulations  in  every 
respect  as  an  executor  or  administrator.  What  these  regulations 
are,  I  shall  state  under  that  head. 

Idiots  and  Lunatics.  (6)  Idiots,  as  we  have  seen,  are  utterly 
incapable  of  making  a  valid  conveyance ;  and  lunatics  can  only 

7  id.  2  pt.  135  ;  Helfenstine  v.  Garrard,  7  id.  2  pt  275  ;  Sergeant  v.  Strinberger,  2  id. 
806  ;  Greene  v.  Graham,  5  id.  264  ;  Fleming  v.  Donohoe,  6  id.  256  ;  Trustees  of  Mc- 
Intire  School  v,  Zanesville  Co.,  9  id.  203.  A  mere  misnomer  apparent  on  the  face  of 
a  deed  will  not  affect  its  validity.  As  where  Charles  A.  Clark  and  Sarah  Clark  gave 
a  mortgage,  but  in  the  testatum  clause  and  acknowledgment  they  were  called  Charles 
B.  Clark  and  Mary  Clark,  it  is  valid  against  every  one.  Dodd  v,  Bartholomew,  S.  C. 
of  Ohio,  1888. 

(a)  Drake's  Lessee  v.  Ramsay,  5  Ohio,  251  ;  Massie's  Lessee  v.  Lonj:?,  2  id.  287, 
293  ;  Tucker  v.  Moreland,  10  Peters,  58  ;  Cresinger  r.  Welch,  15  Ohio,  156. 

(6)  I>acy  p.  Garrard,  2  Ohio,  7  ;  Fn'nch  v.  French,  8  id.  214.  As  to  the  duty  of 
the  insane  person  or  his  guardian  to  restore  the  consideration  when  the  detnl  is  avoided, 
aee  Arnold  v,  Richmond  Iron  Works,  1  Gray,  434  ;  Gibson  v.  Soper,  6  id.  279* 
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convey  during  their  lucid  intervals.  But  their  gnardiaoB  hare  the 
same  power  to  sell  the  real  estate  of  their  wards,  as  guardians  of 
minors ;  and  are  under  the  same  regulations.  The  statute,  how- 
ever, mentions  the  payment  of  the  debts  of  an  idiot  or  lunatic,  as 
a  sufficient  cause  for  selling  real  estate,  which  is  not  the  case  with 
regard  to  minors  ;  also,  where  an  idiot  or  lunatic,  when  sane,  had 
contracted  to  convey,  the  guardian  is  specially  empowered  to  exe- 
cute the  conveyance ;  and  all  these  provisions  apply  to  dtaf  and 
dumb  personSy  if  they  are  incapable  of  managing  their  estates.  As 
to  persons  intoxicated,  it  has  been  held  that  if  the  grantor  was  so 
much  intoxicated  as  not  to  know  what  he  was  doing,  his  deed  will 
be  set  aside  in  chancery,  although  the  grantee  had  no  agency  in 
procuring  the  intoxication. 

Married  Women,  (a)  On  account  of  the  legal  presumption  that 
a  married  woman  is  under  the  power  and  control  of  her  husband, 
to  such  a  degree  that  she  cannot  act  freely,  it  is  a  general  prin- 
ciple, as  we  have  seen,  that  her  deed  is  absolutely  void.    But  as  it 

{a)  There  has  been  so  much  controversy  as  to  how  far  contracts  to  convey  may  be 
enforced,  or  mistakes  in  conveyances  corrected,  as  against  married  women,  that  we 
have  recently  hsd  legislation  tending,  at  least  as  to  mistakes,  to  place  them  on  the 
same  footing  as  single  persons.  I  shall  in  this  note  refer  to  a  number  of  cases.  Where 
a  married  wotunu  'agr(M*d  to  surrender  or  levy  a  fine,  and  the  husband  died,  she  was  com* 
veiled  to  p<>rf()rm.  Baker  v.  Child,  2  Venion,  61.  Where  a  married  woman  with  others 
nad  been  ordered  to  execute  a  conveyance,  the  order  was  enforced.  Jordan  v.  Jones, 
16  Law  Jour.  U.  Ch.  03.  An  imperfect  convej'ance,  which,  if  valid,  would  have 
barred  dower,  was  validated  in  equity,  and  had  that  effect  McCall  v,  McCall,  8  Day, 
402.  A  mere  signing  and  sealing  with  the  husband  will  not  be  sufficient.  There 
muHt  be  words  in  the  Dody  of  the  deed  showing  the  intent  to  be  bound.  Constantine 
V.  Van  Winkle,  6  Hill.  177  ;  Catlin  v.  Ware,  9  Mass.  218  ;  Lufkin  r.  Curtis,  13  id. 
223  ;  Powell  v.  Munson  M.  Co.,  3  Mason,  347  ;  Cox  v.  Wells,  7  Blackford,  410.  A 
wif(;  may  act  as  the  attorney  of  her  husband,  but  only  to  convey  his  interest.  Fowler 
V.  Shunivr,  7  Mass.  14.  Where  the  wife  joined  in  all  but  the  acknowledgment,  which 
she  refused,  her  interest  was  not  affected.  Martin  v.  Dwelly,  6  Wendell,  9.  Where  a 
wife  only  united  in  a  deed  because  she  was  advised  it  was  so  defectively  drawn  as  not 
to  bar  lier  dower,  she  knowing  that  tlio  purchaser  was  not  aware  of  this,  it  was  held 
that  fraud  could  not  be  imjiuted  to  her,  l>cing  a  married  woman.  McFarland  r.  Febi- 
ger,  7  Ohio,  1  pt.  194.  This  was  going  to  the  extreme  veige,  and  there  appeared  to 
be  a  disposition  to  recede  somewhat.  Chestnut  v.  Shane,  16  Ohio,  599  ;  Smith  «. 
Handy,  i<l.  191.  But  in  Purcell  v.  Goshon,  17  Ohio,  105,  where  the  fee  was  in  the 
wife,  and  she  joined,  with  the  intention  of  conveying  it  for  a  cemetery,  but  by  a 
blunder  of  the  scriv(>ner,  only  relinquished  dower,  it  was  held  the  mistake  could  not 
1)0  correcU'd.  Hy  statute  in  Ohio,  courts  are  now  authorized  to  correct  and  relieve 
agjiinst  any  errors,  mistakes,  and  defects  occurring  in  a  conveyance  of  land,  by  a  hus- 
band and  wife.  54  Ohio  I^ws,  199.  Under  this  statute,  the  case  of  Purcell  v.  Gos- 
horn  Ci\mo  up  again,  and  the  deed  was  competed.  11  Ohio  State,  641.  But  this  ia 
limite<l  by  the  courts  strictly  to  cases  of  omissions,  defects,  or  errors.  Hence  it  dof« 
not  a]>]»ly  to  a  deed  whieh  she  acknowledged,  but  had  neither  signed  nor  sealed,  for  that 
is  not  her  deed  or  instrument  in  writing.  Koltenbrock  v.  Cracraft,  36  Ohio  State^ 
684.  lint  an  oniissi(»n  to  wrtify  that  she  acknowledged  separately,  can  be  cured  under 
these  acts  if  she  actually  did  so.  Kilbourn  r.  Fury,  26  Ohio  State,  163.  And  if  her 
acknowledgment  was  before  an  officer  not  authorized  to  take  it,  this  also  is  curable. 
Pengenhart  v,  (^racraft,  86  Ohio  State,  649  ;  Miller  v.  Hine,  13  Ohio  State,  665  ;  Carney 
V.  Ho]»ple,  17  Ohio  State,  39.  This  statut^i  is  only  permissive,  not  mandatory.  It 
still  remains  for  the  courts  to  determine  under  what  circumstinces,  and  on  what  prin- 
ciples, they  will  grant  relief.  Hout  v.  Hout,  20  Ohio  State,  119.  Where  a  deed  was 
intended  by  huslwnd  and  wife  to  convey  the  entire  inten^st  in  land  of  which  they  were 
tenant.s  in  common,  but  by  mistake  his  interest  only  was  conveyed,  and  she  released 
dower,  the  court  corrected  the  mistake.  Parol  evidence  was  admitted.  Smith  v.  Tar^ 
pin,  20  Ohio  State,  478,  492. 
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is  often  desirable  that  she  should  be  able  to  part  with  her  own  real 
estate,  or  relinquish  her  dower  in  that  of  her  husband,  it  is  pro- 
vided by  statute  that  if  she  be  eighteen  years  of  age  she  may  join 
with  her  husband  in  the*  deed,  and  thus  make  a  valid  conveyance. 
The  precautions  taken  to  ascertain  that  the  whole  has  been  done 
by  her  free  assent,  have  been  already  stated.  Unless,  however, 
she  thus  join  with  her  husband,  her  conveyance  is  utterly  void ; 
and  his  power  to  incumber  her  estate,  without  her  joining,  is  ex- 
pressly limited  by  another  statute  to  the  duration  of  the  marriage. 
Accordingly,  any  separate  contract  made  by  the  husband  touching 
the  wife's  land  would  instantly  cease  on  the  termination  of  the 
marriage,  either  by  the  death  of  one  of  the  parties  or  by  divorce. 
But  to  this  inability  of  the  wife  to  make  a  separate  conveyance  of 
her  estate,  there  is  one  exception ;  and  that  is,  where  she  acts  in 
pursuance  of  a  power  legally  conferred.  K  in  the  deed  or  will 
conveying  to  her  the  estate,  she  be  expressly  authorized  to  dispose 
of  it  in  a  certain  manner,  she  can  execute  that  power  without  the 
co-operation  of  her  husband.  With  respect  to  conveyances  to  each 
other,  the  legal  doctrine,  that  the  husband  and  wife  cannot  con- 
tract with  one  another,  makes  it  necessary  to  resort  to  a  circuity, 
when  either  wishes  to  convey  to  the  other.  The  conveyance  is 
first  made,  with  specific  directions,  to  a  trustee,  who  by  another 
conveyance,  in  execution  of  the  trust,  vests  the  title  in  the  party 
intended.  But  since  the  law  allows  this  to  be  thus  done  indi- 
rectly, what  evil  could  result  from  allowing  it  to  be  done  directly? 
Surely  the  trouble  thereby  saved  would  be  a  sufficient  reason  for 
making  this  case  an  exception  to  the  general  rule ;  and  in  equity 
this  is  done. 

Partners.  If  partners  own  real  estate,  as  partnership  property, 
although  in  equity  such  property,  as  we  have  seen,  is  bound  for 
the  joint  debts,  yet  in  law,  partners  stand  on  the  same  footing  as 
any  other  tenants  in  common ;  and,  accordingly,  if  a  conveyance 
is  to  be  made  even  for  partnership  purposes,  all  the  partners  must 
join  in  the  deed,  with  their  separate  signatures  and  seals.  A  con- 
veyance in  the  name  of  the  firm,  with  one  seal  for  all,  would  not 
be  sufficient,  for  two  reasons.  In  the  first  place,  partners  are  not 
like  corporations,  authorized  to  use  a  common  seal ;  and,  in  the 
next  place,  one  partner  is  not,  as  such,  authorized  to  sign  and  seal 
for  another.  He  must  have  a  regular  power  of  attorney  for  that 
purpose,  as  much  as  if  acting  for  a  stranger.  It  has  indeed  been 
held,  that  if  all  the  partners  be  present  and  consent,  a  signing 
and  sealing  by  one  will  make  the  instrument  the  deed  of  the  whole. 
But  I  presume  this  decision  would  not  embrace  conveyances  under 
our  statute,  (a)  At  all  events,  the  safer  course  would  be  for  all 
the  partners  to  execute  the  deed,  either  personally  or  by  attorney. 

Corporations,  Whether  corporations  can  hold  real  estate  or 
not,  depends,  as  we  have  seen,  upon  their  charter.     But,  having 

(a)  Undoubtedly  true  :  though  not  ruled  on  in  Ohio,  decisions  in  other  States  are 
numerous. 
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this  power,  their  conveyances  are  made  under  the  corporate  seal, 
which  is  affixed  by  the  proper  officer.  The  corporation  itself  is 
named  as  grantor,  its  corporate  name  is  subscribed,  and  the  ac- 
knowledgment is  made  by  the  same  officer.  There  is  a  case  in 
our  reports,  where  the  president  of  a  bank  executed  a  deed  in  his 
own  name,  and  under  his  own  private  seal;  and,  although  the 
corporation  was  properly  named  as  grantor,  yet  this  defect  in  the 
execution  was  held  fatal  to  the  deed  as  a  legal  conveyance.  A 
court  of  equity,  however,  afterwards  held  the  deed  to  be  good  as 
a  contract  to  convey,  and  enforced  a  specific  performance,  (a) 

AttomeyB  in  Fact,  (b)  The  parties  hitherto  spoken  of  have 
been  owners  of  the  land  to  be  conveyed.  Those  hereafter  to  be 
mentioned  are  the  agents  of  the  owners,  authorized  to  make  the 
conveyance  either  by  the  act  of  tlie  owner  or  by  the  operation  of 
law.  As  to  attorneys  in  fact,  we  have  seen  the  general  principle 
of  law  to  be,  that  they  must  derive  their  authority  to  act  from  an 
instrument  of  as  high  a  nature  as  that  which  they  are  required  to 
execute ;  for  example,  to  execute  an  instrimient  under  seal,  thej 
must  be  authorized  by  a  writing  under  seal.  But  the  statute  of 
deeds  goes  much  further.    It  provides  that  all  powers  of  attorney, 

(a)  Hatch  v.  Barr,  1  Ohio,  890 ;  Bair  v.  Hatch,  8  id.  527 ;  Webb  «.  Holer,  8  id. 
648.  Where  the  deed  of  a  corporation  is  signed  by  the  cashier  with  his  own  name, 
describing  himself  as  such  officer,  and  the  corporate  seal  is  affixed,  this  is  sufficient. 
Sheehan  v.  Davin,  17  Ohio  State,  571.  ConlrtL,  ZoUer  v.  Ide,  1  Neb.  489.  The  cor- 
porate seal  affixed  to  a  deed  is  presumptively  affixed  by  proper  authority.  Sheehan  «. 
Wis,  17  Ohio  State,  571,  79  111.  450. 

(6)  Where  the  power  was  defective,  but  the  principal  recognized  the  act,  it  was 
held  to  cure  the  defect.  Buchanan  v.  Upshaw,  1  How.  56.  A  power  given  by  an  in- 
fant is  absolutely  void.  Lawrence  v.  McArtor,  10  Ohio,  87.  A  power  given  by  a 
married  woman  must  be  acknowledged  by  her  in  order  to  bind  her.  Bocock  v.  Pavey, 
8  Ohio  State,  270.  Where  the  terms  of  the  power  are  departed  from  by  the  parol 
assent  of  the  iirincipal,  e(juity  will  sustain  the  act.  Webster  v.  Harris,  16  Ohio,  490. 
Where  the  wife  does  not  join  in  the  power,  but  joins  with  the  attorney  in  the  convey- 
ance, her  title  passes.  Glenn  v.  Bank  U.  S.,  8  Ohio,  72.  A  recorders  copy  of  a  de- 
fective power  IS  not  evidence  to  prove  execution  of  the  lost  original,  but  only  its 
contents.  Webster  v.  Harris,  16  Ohio,  490.  Where  the  power  to  sell  land  has  be- 
come coupled  with  an  interest  before  revocation,  the  revocation  is  nulL  Wheeler  r. 
Enaggs,  8  Ohio,  169.  A  power  to  a  son-in-law  to  conduct  a  farm  for  his  own  benefit, 
and  to  do  with  it  as  if  it  were  his  own,  gives  no  power  to  lease  the  farm  in  pajrment  of 
a  debt.     Ward  v.  Thrustin,  40  Ohio  State,  347. 

Form  of  a  Power  of  Attorney  to  Convey  Land,     Be  it  known  that ^  and 

,  his  wife,  do,  by  these  presents,  constitute  and  appoint their  attorney 

in  fact,  with  full  authority  to  sell  and  convey,  without  ri'servation  of  dower,  or  any 
other  right  whatsoever,  the  following  real  estate  in  fee-simple,  viz.  [describe  the  prop- 
erty], and  to  execute  a  warranty  deed  therefor  to  the  purchaser ;  and  generally,  to  do 
all  acts  necessary  for  conveying  as  complete  a  title  tnereto  as  the  said  constituents 
could  themselves  convey  ;  hereby  covenanting  with  all  whom  it  may  concern  to  ratify 
and  <k>nfinn  all  lawful  acts  done  in  pursuance  of  this  power.     Witness  the  hands  and 

seals  of  the  said  constituents,  this .     [Signatures  and  seals  of  the  constituents, 

and  attestation  by  two  subscribing  witnesses.] 

The  State  of ,   county  of .    Before  me, ,  a ,  personally 

appeared and his  wife,  the  above  named  constituents,  and  acknowledged 

the  signing  and  sealing  of  the  above  power  of  attorney  to  be  their  voluntary  act  and 

deed  for  the  uses  and  purposes  therein  expressed.     And  the  said ,  wife  of  the 

said ,  being  examined  by  nie  separate  and  apart  from  her  said  husband,  and  the 

contents  of  the  above  power  of  attorney  being  explainetl  to  her,  declared  that  she  did 
Toluntarily  sign  and  seal,  and  docs  now  acknowledge  the  same,  and  that  she  is  still 
tati^ed  therewith.    Witness  my  signature,  this .    [Signature  without  teaL] 
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authorizing  the  conveyance  or  incumbrance  of  real  estate,  shall 
be  signed,  sealed,  attested,  acknowledged,  and  certified  in  the 
same  manner  as  deeds ;  and  also  that  such  powers  shall  be  re- 
corded in  the  proper  county,  before  the  conveyance  or  incum- 
brance is  made.  If  husband  and  wife  join  in  a  power  of  attorney, 
to  convey  her  estate  or  relinquish  her  dower,  the  statute  provides 
that  the  wife  may  revoke  such  power  at  any  time  before  the  sale 
or  conveyance,  provided  her  revocation  be  recorded  in  the  county ; 
but  if  not  so  revoked,  and  her  name  be  inserted  in  the  deed  made 
by  the  attorney,  her  rights  will  be  thereby  concluded.  A  con- 
veyance by  attorney  is  made  in  the  name  of  the  principal.  The 
attorney  does  not  affix  his  own  signature  and  seal,  but  those  of 
his  principal.  It  is  always  well  to  recite  the  substance  of  the 
power,  and  refer  to  the  book  and  page  of  the  record ;  though  a 
conveyance  would  be  good  without.  An  executor,  autiiorized  by 
the  will,  or  a  trustee  by  deed  or  will,  is  to  all  intents  and  pur- 
poses an  attorney  in  fact.  But  where  the  power  is  conferred  by 
will,  there  is  an  exception  to  the  general  principle  above  stated, 
that  the  power  to  sign  and  seal  must  be  given  under  seal ;  since, 
as  we  have  already  seen,  a  will  is  not  required  to  be  under  seal. 
Sheriffs,  (a)     The  parties  which  remain  to  be  described  are 

(a)  On  the  general  subject  of  sales  on  execution,  see  2  Black.  Com.  436  ;  4  Kent, 
Com.  428  ;  Wheaton  v.  Sexton,  4  Wheaton,  603 ;  Voorhees  v.  Bank,  U.  S.,  10  Peters, 
449.  In  this  note  I  shall  refer  to  local  decisions,  uuder  the  head  of  judgment  liens, 
and  proceedings  on  execution,  levy,  sale,  &c. 

Judgment  Liens.  The  fii-st  requisite  for  a  good  title  under  a  judgment  is,  that  such 
judgment  should  have  been  a  lien  on  the  land  in  question.  In  Roads  v.  Symmcs,  1 
Ohio,  2S1,  which  referred  back  to  1800,  there  was  no  statute  making  it  a  lien,  but  it 
was  held  to  be  such  at  common  law.  And  see  M'Cormick  v.  Alexander,  2  Ohio,  65, 
where  the  history  of  judgment  liens  is  fully  considered  ;  also  Waymire  v.  Staley,  3 
Ohio,  366.  It  was  early  decided  that  the  validity  of  the  original  judgment  cannot  be 
questioned  collaterally.  Starr  v.  Starr,  I  Ohio,  321.  But,  on  this  subject,  in  Paine 
V,  Mooreland,  15  Ohio,  435,  the  court  say,  ''The  distinction  is  between  the  lack  of 
power,  or  want  of  jurisdiction  in  the  court,  and  a  wrongful  or  defective  execution  of 
power.  In  the  first  instance,  all  acts  of  the  court  not  having  jurisdiction  or  power  are 
void  ;  in  the  latter  voidable  only.  A  court  then  may  act,  first,  without  power  or 
jurisdiction  ;  second,  having  power  of  jurisdiction,  may  exercise  it  wrongfully  ;  or 
thinl,  irregularly.  lu  the  hrst  instance,  the  act  or  judgment  of  the  court  is  wholly 
void,  and  is  as  though  it  had  not  been  done.  The  second  is  wrong,  and  must  be  re- 
versed upon  error.  The  third  is  irregular,  and  must  be  corrected  by  motion."  And 
see,  to  the  same  effect,  Cochran  v.  Loring,  17  Ohio,  409  ;  but  where  it  is  held  that  a 
title  acquired  while  a  judgment  is  in  force,  is  not  affected  by  a  subsequent  reversal. 
Also,  Hunt  V,  Yeatman,  3  Ohio,  15,  and  R.  S.  §  5409.  A  judgment  is  not  a  lien  upon 
after-acquired  laud  aliened  before  levy.  Miller  v.  Murphy,  4  Ohio,  92 ;  Phelps  v. 
Butler,  2  id.  224.  A  levy  on  part  releases  the  rest,  as  to  younger  judgments.  \Val- 
pole  V.  Ink,  9  Ohio,  142.  A  justice's  judgment  is  not  a  lien  until  made  so  by  procewl- 
mgs  in  a  court  of  record.  Jackmun  v.  Hallock,  1  Ohio,  318  ;  Hill  r.  Kling,  4  id. 
135  ;  Edmiston  v,  Edniiston,  2  id.  251.  I>and  bond  fide  sold  but  not  conveyed,  is  not 
subject  to  a  subsequent  judgment  lieu.  Manley  v.  Hunt,  1  Ohio,  257.  But  a  mort- 
gagor's equity  of  redemi)tiou  is,  Phelps  r.  Butler,  2  Ohio,  224.  So  are  permanent 
leaseholds.  Northern  Bank  v.  Roosa,  13  Ohio,  334.  The  equitable  estate  of  a  ven- 
dee under  a  contract  for  the  sale  of  lands,  who  is  not  in  possession  thereof,  cannot  be 
levied  upon  and  sold  to  satisfy  a  judgment  against  him.  Haynes  v.  Baker,  5  Ohio 
State,  258.  A  decree  for  money  is  a  general  lien,  but  a  decree  of  foreclosure  is  not  a 
lien  upon  other  lands.  Myers  v.  Hewitt,  16  Ohio,  449.  C'hancery  will  not  aid  in 
enforcmg  a  judgment  lien  l)ecause  there  is  a  remedy  at  law.  Miami  v.  Tarpin,  8  Ohio, 
614;  Douglass  v.  Huston,  6  id.  156.    A  judgment  in  the  United  States  drcoit  court  is 
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agents  appointed  by  the  law  to  make  conveyances  for  the  pay- 
ment of  debts.    They  do  not,  like  attorneys,  act  in  the  name  of 

a  lien  from  the  first  dmir  of  the  tenn  on  all  lands  in  the  District.  Lawrence  v,  Bel|^y 
SI  Ohio  State,  17&  When  a  judgment  becomes  donnant  the  lien  ceases,  and  a  revival 
does  not  relate  back.  Lytle  v.  Cincinnati,  4  Ohio,  459  ;  Norton  «.  Beaver,  5  id. 
178;  Hutchinson  «.  Hutchinson,  15  id.  301.  A  recognizance  notwithstanding  its 
terms,  is  not  a  lien  until  judgment.  Dewitt  p.  Osbum,  5  Ohio,  480.  A  mperaedeai 
in  error  only  suspends  the  lien.  Conn  v.  Doyle,  2  Ohio,  818.  Where  defendant  on 
CO.  M.  turns  out  land,  the  residue  is  not  dischaived.  Douglas  v.  Wallace,  11  Ohio,  42. 
By  R.  S.  §  5875,  a  confessed  judgment  only  binds  land  from  its  date.  And  see  Urbana 
9."  Baldwin,  8  Ohio,  65  ;  Riddle  v.  Bryan,  5  id.  48.  Since  1824,  to  save  priority,  ex- 
ecution must  be  levied  within  the  year.    Norton  v,  Beaver,  5  Ohio,  178.     If  there  be 
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•enkv  jwlsment  not  so  levied,  thou^l 
Shuce  c  Ferguson,  8  id.  186  ;  Eanint  v,  Winans,  id.  185  ;  Sellers  v.  Corwin,  5  id. 
^$ ;  Scoggins  «.  Atherton,  6  id.  80.  As  to  priorities  between  mortgages  and  judg- 
VK'nl  lions,  see  Brazee  v.  Lancaster,  14  Ohio,  818  ;  HoUiday  r.  FrankRn  Bank,  16  id. 
6;)3  ;  Mvere  v.  Hewitt,  16  id.  449  ;  Fitch  v,  Mendenhall,  17  id.  578  ;  Tousley  v.  Tons- 
Wy,  5  Ohio  State,  78.  The  lien  of  a  levy  under  an  execution  is  not  vacated  by  a  sub- 
•f^uont  appeal  of  the  case  to  the  supreme  court  by  the  judgment  debtor.  When  a 
court  of  etpiity  is  called  upon  in  the  enforcement  of  legal  liens,  the  legal  priorities  of 
MK^ii  lions  wUl  control  their  rights  in  equity.  Moore  v.  Kittenhouse,  15  Ohio  State,  810. 
Tho  iwdauiH)  found  by  the  court  to  be  due  after  sale  in  foreclosure,  where  the  proceeds 
4^1  not  satisfy  the  whole  debt,  is  not  a  judgment  where  no  personal  judgment  was  asked, 
and  thorofora  not  a  lien  until  levy  of  execution.  See  Conn  v.  Rhodes,  26  Ohio  State,  644. 
Kji^Mtion,  Levy,  Sale,  dx.  Execution  may  issue  upon  an  order  of  maintenance 
nwxlor  the  bastardy  act.  Darby  v.  Carson,  9  Ohio,  149.  Where  the  plaintiff  pur- 
v^noa  on  liis  own  execution  and  the  title  fails,  he  cannot  have  a  new  execution.  Yat- 
%kPt  ^*  l^ytlo,  6  Ohio,  477.  There  must  be  good  cause  to  justify  the  relinquishment  of 
«  lovy  to  the  prejudice  of  subsequent  lien-holders.  Com.  Bank  v.  Western,  11  Ohio, 
444  ;  Font  v.  Skinner,  4  id.  878.  The  return  of  a  levy  cannot  be  amended  so  as  to 
aliVn't  lions  acquired  between  the  levy  and  amendment.  Ohio  Trust  Co.  v.  Urbana 
liiA.  To,,  18  Ohio,  220.  A  second  levy  before  the  first  is  disposed  of  is  void  ;  but  a 
\^\\  i*  not  vacated  by  supersedeas  in  error,  nor  by  nuashing  a  vendu  Arnold  v.  Fuller, 
I  lihi»»,  458.  Taking  out  a  fi.  fa,  instead  of  a  vend,  ex.  does  not  avoid  a  previous  levy. 
(UmttkU  I*.  Lord,  10  Ohio  State,  453.  The  levy  operates  as  a  satisfaction  while  undis- 
i^w««h)  of.  Cass  V.  Adams,  8  Ohio,  223  ;  but  see  Reynolds  v.  Rogers,  5  id.  169  ; 
VaMi  P.  liinger,  2  id.  827.  When  set  aside,  the  parties  stand,  with  respect  to  liens, 
«a  if  no  levy  nad  been  made.  Patton  v.  Sheriff,  2  Ohio,  395.  Where  the  execution 
U  iMMUod  and  levied  after  the  death  of  the  defendant,  it  is  null.  Massie  v.  Long,  2 
\yU\\\  287  ;  Cartney  v.  Reed,  5  id.  221.  But  if  levied  before  death  a  sale  after  death 
U  Vttiitl,  without  making  the  heirs  or  representatives  parties  to  the  judgment.  Bigelow 
!».  Utiukcr,  25  Ohio  State,  542.  A  levy  upon  sufficient  gowls,  afterwards  discharged, 
dl*i^httrgt»M  lien  upon  land,  as  against  a  purchaser.  Ford  v.  Skinner,  7  Ohio,  2  pt  148. 
Whore  the  writ  has  no  seal,  the  levy  is  void.  Boal  r.  King,  6  Ohio,  11.  Where 
thoiv  are  several  levies  only  one  sale  is  necessary.  Douglas  v.  M'Coy,  5  Ohio,  522. 
An  ambiguous  description  in  a  levy  may  be  explained  by  i)arol.  Matthews  v.  Thomp- 
SiUi,  8  Ohio,  272.  Morgan  v,  Spanglcr,  14  Ohio  State,  *102.  Prior  to  1824,  a  shenff 
aftt>r  oflUce  expired,  might  complete  proceedings  commenced  by  him.  Fowble  v,  Ray- 
bui^,  4  Ohio,  45.  As  to  appraisement  and  adveriisemejUj  see  Allen  v.  Parish,  8  Ohio, 
W  ;  Fitch  v.  Dunlap,  2  id.  78  ;  Patrick  v,  Oosterout,  1  id.  27  ;  1  id.  235  ;  Roads  v, 
Hynmu'S.  1  id.  281  ;  Wiles  v,  Baylor,  1  id.  609.  Where  lands  subject  to  lien  have 
ht»on  sold  by  the  debtor,  the  sheriff  must  sell  in  the  inverse  order.  Commercial  Bank 
*>.  Worttem,  11  Ohio,  444.  If  the  plaintiff  purchases,  he  is  affected  by  eiTor  in  the 
juilgment,  though  a  stranger  would  not  be.  Walpolc  v.  Ink,  9  Ohio,  142.  A  pur- 
^vhuHo  by  one  of  the  appraisers  is  not  strictly  void,  and  will  be  set  aside  only  on  a 
diroet  proceeding  by  a  party  in  interest.  Terrill  v.  Auchauer,  14  Ohio  State,  80.  The 
pur\)haser  is  subrogated  to  all  the  rights  of  the  plaintiff,  as  against  the  defendant. 
Burr  V.  Hatch,  3  Ohio,  627  ;  Riddle  v.  Bryan,  5  id.  48.  But  queried  in  Endel  v. 
Leibrock,  33  Ohio  State,  254,  270.  Where  the  return  is  not  sold  because  the  pur- 
chaser refused  to  pay,  and  there  was  a  sale  upon  a  vendi,  without  objection  at  the  time, 
it  cannot  be  questioned  afterwanls.  Bisbee  v.  Hall,  3  Ohio,  449.  And  see  further  as 
to  title  of  parchaaer,  Beggs  v.  Thompson,  2  Ohio,  95 ;  Phelps  v.  Butler,  2  id.  224. 
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the  owners ;  but  simply  describe  themselves  as  officers  of  the  law. 
They  are  skeriffsj  insolvent  commissianerBj  auditorSj  and  executors 
or  administrators.  I  shall  begin  with  the  sheriffs  who  acts  in  all 
cases  where  property  is  sold  to  satisfy  a  judgment  or  decree,  ex- 
cept where  the  court  of  chancery  appoints  a  master  for  this  pur- 
pose ;  and  the  proceedings  are  the  same  on  a  judgment  as  on  a 
decree.  There  was  a  time  when  realty  could  not  be  sold  for  debt ; 
and  even  now,  in  some  places,  the  rents  and  profits  only  can  be 
appropriated  to  this  object.  But  here  the  only  distinction  be- 
tween realty  and  personalty  is,  that  the  latter  must  be  sold  first. 
The  execution  commands  the  officer  to  make  the  money  out  of 
the  personalty ;  and  for  want  thereof,  out  of  the  realty. 

1.  Levy.  The  first  step  in  executing  the  writ  is  to  levy  it  upon 
the  property.  If  it  be  personalty,  the  sheriff  takes  actual  posses- 
sion, and  returns  an  inventory,  (a)  K  it  be  realty,  the  levy  is 
made,  without  taking  possession,  by  returning  a  description  of 
the  property. 

2.  Appraisement.  The  next  step  with  respect  to  realty,  is  the 
appraisement.  This  is  made  upon  actual  view  of  the  premises, 
by  three  freeholders  of  the  county,  selected  and  sworn  by  the 
sheriff ;  and  a  copy  is  deposited  in  the  clerk's  office.  The  object 
of  the  appraisement  is  to  prevent  the  land  from  being  sacrificed ; 
for  it  cannot  be  sold  for  less  than  two-thirds  of  its  appraised 
value ;  unless  it  be  for  a  debt  or  tax  due  the  State,  or  to  make  up 
the  default  of  a  public  officer.  But,  though  a  contrary  opinion 
was  once  held,  it  is  now  settled  upon  the  fullest  argument,  that 
this  provision  requiring  an  appraisement,  is  merely  directory  to 
the  sheriff ;  if  he  omits  to  have  it  made,  he  is  liable  to  a  penalty, 
and  either  of  the  parties  to  the  judgment  may  have  the  proceed- 
ings stayed  or  set  aside,  at  any  time  before  the  execution  of  the 
deed ;  but  afterwards,  the  fact  that  there  was  no  appraisement, 
will  not  affect  the  title  of  the  purchaser.     With  respect  to  per- 

A  deed  is  valid  if  executed  by  the  deputy  sheriff.  Haines  v.  Lindsey,  4  Ohio,  88; 
Anderson  v.  Brown,  9  id.  151;  and  evidence  may  be  received  to  show  that  a  sIierifTs 
deed  does  not  cover  all  the  land  included  in  the  description.  Longworth  v.  Bank  U. 
S.,  6  Ohio,  536.  The  order  of  confirmation  is  indisjiensable  to  support  the  sheriff's 
deed.  Curtis  v.  Norton,  1  Ohio,  278  ;  Buckingham  v,  Granville,  2  id.  860.  A  sher- 
iff's deed  takes  effect  from  the  day  of  sale.  Boyd  v.  Longworth,  11  Ohio,  235. 
Thomas  c.  Crofut,  14  N.  Y.  474.  And  see  further,  Armstrong  v.  McCoy,  8  Ohio, 
128  ;  Seribner  v.  Lockwood,  9  id.  184  ;  Goudy  r.  Shank,  8  id.  415  ;  Foster  v.  Dugan, 
8  id.  87  ;  Rhonemus  v.  Corwin,  9  Ohio  State,  366.  Where  the  ord<*r  of  confirmation 
of  a  sale  is  set  aside  on  error,  after  the  execution  of  the  sheriff's  deed,  but  before  any 
legal  conveyance  by  the  purchaser,  the  title  acquired  by  the  deed  is  divested  by  the 
Older  setting  aside  the  order  of  confirmation.  McBain  v.  McBain,  15  Ohio  State,  337. 
(a)  A  levy  must  be  public,  open,  and  unequivocal.  When  piTsonal  property  is  so 
cumbrous  that  the  sheriff  cannot  take  it  into  his  manual  possession,  he  must  use  proper 
diligence  to  notify  the  owners  or  their  agents,  or  the  levy  will  be  postponed  to  junior 
liens  without  notice.  Minort?.  Smith,  13  Ohio  State,  79.  4  An  actual  seizure  is  neces- 
sary ;  merely  indorsing  a  paper  levy  on  the  execution  is  void  ;  but  leaving  the  property 
in  the  debtor's  custody  is  not  nece^ssarily  an  abandonment  or  insufficient,  unless  the 
debtor  is  left  in  absolute  control  with  power  of  sale.  Murphy  v,  Swadener,  33  Ohio 
State,  85.  But  after  an  actual  levy,  a  constnictive  levy  of  subsequent  executions  by 
the  same  officer  by  indorsement  is  sufficient.  IiL  An  entry  on  real  estate  by  the 
^eriff  is  not  essentia  to  the  levy.     Morgan  r.  Kenney,  38  Ohio  State,  610.  ^ 
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sonalty,  there  was  no  appraisement  until  the  act  of  1843  put  it  in 
the  power  of  the  judgment  debtor  to  claim  an  appraisement  if  he 
saw  proper,  (a) 

S.  AdvertisemenL  The  next  step  is  to  advertise  the  property. 
The  notice  for  realty  must  be  given  thirty  daysj  and  for  personalty, 
ten  difys  before  the  sale ;  cither  by  advertisement  in  some  news- 
paper printed  in  the  county,  or,  if  there  be  none,  then  in  some 
newspaper  circulating  therein ;  and  by  posting  up  a  notice  at  the 
court^hovise  door,  and  in  five  other  public  places.  The  statute 
expressly  provides,  that  if  a  sale  be  made  without  such  advertise- 
ment, it  m^y  be  set  aside  on  motion.  But  this  provision  like  that 
requiring  an  appraisement,  is  merely  directory  to  the  sheriff,  and 
if  a  sale  be  completed  without  it,  the  title  of  the  purchaser  is  not 
thereby  affected.  (6) 

4.  Sale,  The  next  step  is  the  sale.  Realty  is  sold  at  auction, 
at  the  court-house  door ;  and  personalty  is  sold  where  it  happens 
to  be.  Neither  the  sheriff  nor  appraisers  can  purchase  directly 
or  indirectly.  A  private  sale  is  never  permitted ;  the  property  is 
sold  at  public  auction  because  the  law  presumes  that  in  this  way 
it  will  be  most  likely  to  bring  its  fair  value,  (e?) 

(a)  \  An  appraisement  is  necessary,  and  the  court  cannot  dispense  with  it.  Wiles  v. 
Baylor,  1  Ohio,  600.  But  is  not  jurisdictional,  and  a  sheriffs  deed  therefore  convevs 
title,  though  in  fact  there  was  no  appraisement  Allen  v.  Parish,  3  Ohio,  187.  The 
appraisement  must  be  of  the  entire  estate  without  deduction  for  incumbrances.  Baird 
V.  Kirtland,  8  Ohio,  21.  If  there  is  more  than  one  levy  on  the  same  property  separate 
appraisements  are  not  necessary;  yet  if  they  are  had  and  are  not  the  same,  a  sale  under 
one  levy  cannot  be  had  under  an  appraisement  in  another.  Daniels  v.  McBain,  2  Ohio 
State,  406,  408.  If  a  lot  is  but  27  feet  front,  and  the  appraisers  value  it  as  if  80 
feet,  at  so  much  per  front  foot,  there  can  be  no  deduction  from  the  price  in  conse- 
quence. Ohio  Life  Ins.  &  Tr.  Co.  v.  Goodin,  10  Ohio  State,  557.  The  purchaser's  title 
is  not  open  to  collateral  impeachment,  because  the  appraisei's  were  disqualified  by  not 
being  residents  of  the  county.     Mauarr  v,  Parrish,  36  Ohio  State,  636.  }• 

{h)  <|The  day  of  the  first  notice  may  be  included,  btit  that  of  the  sale  must  be 
excludea.  Hagerman  v.  Ohio  Build.  &  Sav.  Assn.,  25  Ohio  State,  186.  If  the 
weekly  paper  is  not  always  published  on  the  same  day  of  the  week,  it  is  no  objection 
if  there  is  a  full  thirty  days.  Wilson  ».  Scott,  29  Ohio  State,  636.  If  the  adver- 
tisement was  in  a  paper  which  the  court  is  satisfied  was  not  of  general  circulation, 
it  may  refuse  confirmation,  though  the  proceedings  are  regular.  Craig  v.  Fox,  16  Ohio, 
563.  The  advertisement  must  be  in  ])a|>er8  in  the  Knglish  language,  unless  the  statute 
expresses?  the  contrary.     See  Cincinnati  v.  Bickett,  26  Ohio  State,  49.  }• 

(r)  «{ There  is  no  authority  to  incur  the  expen.se  of  an  auctioneer.  Ingham  v.  Linde- 
mann,  37  Ohio  State,  218.  A  purchase  by  an  appraiser  is  voidable  and  not  void,  and 
though  a  ground  for  refusing  confirmation,  will  be  held  void  only  on  a  proceeding  by  a 
party  in  interest.  Terrill  v,  Auchauer,  14  Ohio  State,  80  ;  Bohart  v,  Atkinson,  14 
Ohio,  228 ;  Armstrong  v.  Huston,  8  Ohio,  552.  So  if  an  executor  or  administrator  or 
guardian  buys  at  his  own  sale,  no  matter  what  the  degree  of  good  faith,  the  sale  will 
at  any  time  be  held  fraudulent  and  void  ;  and  so  if  a  third  person  buy  and  convey 
to  the  wife  of  the  administrator.  Riddle  v.  Roll,  24  Ohio  State,  572  ;  Piatt  v.  Long- 
worth,  27  id.  159 ;  Glass  v.  Greathouse,  20  Ohio,  503.  The  plaintiff's  attorney  may 
buy,  but  if  his  client's  debt  is  not  paid  in  full  by  the  sale,  the  client  may  within  a 
re&sonable  time  claim  the  benefit  of  the  purchase.  Wade  v.  Pettibone,  14  Ohio,  557. 
If  the  proceedings  and  sale  do  not  embrace  all  the  land  intt^nded  to  be  sold  and  sup- 
posed to  1)0  bought,  the  court  cannot  as  against  minors  correct  the  proceedings  and 
give  the  purchaser  the  additional  land.  Dickey  v.  Beatty,  14  Ohio  State,  389.  Error 
m  the  number  of  acres  sold  is  no  defence  to  an  action  for  the  deferred  pa3niicnts  ;  and 
ao  although  the  sale  was  a  private  one  by  order  of  court ;  it  is  still  a  judicial  sale. 
Dresbach  v.  Stein,  41  Ohio  State,  70.  Defective  description  not  affecting  the  price 
is  no  reason  for  not  confirming.    Wilson  v.  Scott,  29  Ohio  State,  636.  }> 
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6.  Return.  The  next  step  is  to  return  the  writ  with  the  pro- 
ceedings thereon  to  the  court  at  its  next  term,  pursuant  to  the 
command  thereof.  But  provision  is  made,  that  when  land  has 
been  twice  offered,  and  remains  unsold  for  want  of  bidders,  the 
court,  on  motion  of  the  plaintiff,  may,  if  they  see  proper,  order  a 
new  appraisement,  or  a  new  levy  and  appraisement,  as  the  case 
may  require. 

6.  Confirmation.  Upon  the  return  of  a  sale  of  realty,  the  court 
examine  the  proceedings  of  the  sheriff,  and  hear  objections,  if  any 
are  offered.  If  the  proceedings  are  found  to  be  correct,  an  order 
is  entered  on  the  journal,  that  the  sheriff  make  a  deed  to  the  pur- 
chaser. Until  this  order  is  made,  he  may  retain  the  purchase- 
money  in  his  hands.  And  it  has  been  decided  that  this  order  of 
court  is  absolutely  necessary  to  the  validity  of  the  deed ;  and  if 
not  made  and  entered  on  the  journal,  the  deed  is  good  for  noth- 
ing. On  a  motion  for  this  order,  it  has  been  held,  that  the  court 
will  only  look  to  the  execution,  and  the  proceedings  of  the  sheriff, 
and  not  to  any  defects  prior  to  the  execution ;  though  on  a  motion 
to  set  aside  the  execution  and  proceedings,  every  Qnng  after  the 
judgment  is  examinable,  (a) 

7.  Deed.  All  is  now  ready  for  the  execution  of  the  deed.  This 
is  done  by  the  sheriff,  who  signs,  seals,  and  acknowledges  the  deed 
in  his  official  capacity.  The  statute  expressly  provides  what  the 
deed  shall  recite  ;  namely,  the  parties  to  the  judgment,  the  kind  of 
action,  the  amount  of  the  judgment,  the  term  when  it  was  ren- 
dered, and  the  substance  of  the  several  executions.  The  inten- 
tion is,  that  the  deed  shall  show  upon  its  face  whatever  is  material 
to  the  title  of  the  purchaser ;  and  accordingly,  the  appraisement 
and  advertisement  are  not  required  to  be  recitod,  because  they 
are  not  essential  to  the  validity  of  the  deed.  But  at  the  same 
time  the  statute  omits  to  mention  the  order  of  court,  which,  as  we 
have  seen,  is  material,  though  it  need  not  be  recited.  The  deed 
thus  made,  is  declared  to  be  primd  facie  evidence  of  the  legality 
of  the  sale  and  the  proceedings  therein,  until  the  contrary  bo 
proved ;  that  is,  the  burden  of  impeaching  the  deed,  for  want  of 
correctness  in  the  proceedings,  falls  upon  the  other  party ;  while 
the  purchaser  is  required  in  the  first  instance  merely  to  produce 
his  deed,  without  proving  any  of  the  preliminaries.  And  the 
statute  further  declares  that  such  deed  shall  vest  in  the  purchaser 
as  good  a  title  as  was  vested  in  the  party,  at,  or  after,  the  time 
when  his  land  became  liable  to  the  satisfaction  of  the  judgment. 

Commissioners  of  Insolvents.  (6)     We  have  seen  that  by  the  act 

(a)  -{The  purchaser  has  only  an  eqnity  before  possession  or  sheriffs  deed,  but  after 
sale  ;  hence  nn  execution  against  him  levied  then  on  the  premises  is  invalid.  Gorrell  v, 
Kelscy,  40  Ohio  State,  117.  Rents  falling  due  after  the  title  is  vested  in  the  buyer 
belong  wholly  to  him.  Albon  v.  Riegel,  40  Ohio  State,  339,  340.  If  the  debtor  pars 
the  judgment  after  sale  and  before  confirmation,  the  court  should  not  confirm  if  ha 
objects.     Reed  v.  Radigan,  42  Ohio  State,  92.  }• 

{b)  See  2  Black.  Com.  285  ;  2  Kent,  Com.  389.  The  two  cases  aUuded  to  in  the 
text,  M'Cu  Hough  v,  Roderick,  2  Ohio,  234,  and  Rogers  v.  AUen,  3  id.  488,  appear  to 
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for  the  relief  of  insolvent  debtors,  a  commissioner  of  insolvents  is 
appointed  in  each  county,  to  receive  and  dispose  of  their  property 
for  the  benefit  of  their  creditors.  Every  person  applying  for  the 
benefit  of  this  act,  is  required  to  deliver  to  the  commissioner  a 
written  inventory  of  all  his  property,  both  real  and  personal, 
together  with  a  written  assignment  thereof.  And  this  assignment 
operates  as  a  conveyance  to  the  commissioner  of  all  the  interest  of 
the  applicant,  though  it  is  expressly  provided  that  no  particular 
form  of  assignment  shall  be  required.  Here,  then,  is  a  case  where 
real  estate  may  be  conveyed  by  the  act  of  the  owner,  without  the 
formalities  of  a  deed.  It  is  sufiicient  if  it  be  in  writing,  and 
the  proper^  will  pass,  though  not  particularly  specified,  cither  in 
the  inventory  or  schedule;  such  being  the  express  provision.  But 
as  this  is  in  derogation  of  the  general  law,  our  court  has  decided 
that  an  assignment  by  an  insolvent  debtor  in  Pennsylvania,  does 
not  pass  his  real  estate  in  Ohio,  for  this  can  only  be  transferred 
in  pursuance  of  our  own  laws.  As  this  point  has  been  twice 
decided,  we  must  consider  it  the  law ;  but  I  cannot  perceive  its 
propriety,  for  in  the  statute  of  deeds  it  is  expressly  provided,  that 
conveyances  made  pursuant  to  the  laws  of  other  States  shall  be 
good  here.  The  commissioner,  being  thus  made  the  trustee  of  the 
legal  title,  is  directed  to  have  the  property  appraised,  and  sell  the 
same  at  public  auction,  after  giving  at  least  thirty  days'  notice. 
This  is  all  that  the  statute  says  on  the  subject.  It  is  entirely 
silent  with  respect  to  the  deed  to  be  made  by  the  commissioner. 
But  it  is  manifest  that  such  deed  will  convey  all  the  title  which 
the  insolvent  had  at  the  time  of  application,  and  must  be  executed 
with  all  the  formalities  of  any  other  deed.  As  to  the  recitals, 
it  would  be  proper  after  the  analogy  of  a  sheriff's  deed,  to  recite 
the  application^  assignment^  and  sale;  though,  as  these  are  not 
expressly  made  necessary,  the  deed  would  be  valid  without  them. 
Auditors  —  Tax  Titles,  (a)     By  the  present  law,  the  auditor  is 

be  overruled  by  Sortwell  v.  Jewett,  9  Ohio,  180,  where  it  was  held  that  an  assignment 
elsewhere  of  land  in  Ohio,  which  would  be  good  if  made  in  Ohio,  will  prevail  over  a 
subsequent  attachment  made  in  Ohio.  Cf.  Johnson  r.  Sharp,  31  Ohio  State,  611,  617. 
To  convey  real  estate  to  an  assignee  for  the  benefit  of  creditors,  the  deed  of  assignment 
should  be  acknowledged  before  an  officer.     Kingman  v.  Loyer,  40  Ohio  State,  109. 

(a)  See  Blackwell  on  Tax  Titles.  With  regard  to  tax  titles,  our  court  has  said, 
in  Holt  V,  Hemphill,  8  Ohio,  232  :  **  In  deciding  upon  tax  titles,  great  strictness  has 
always  been  observed,  and  less  latitude  given  than  in  proceedings  on  judgment  and 
execution.  A  collector  who  sells  land  for  taxes  must  act  in  conformity  with  the  law 
from  which  he  derives  his  power  ;  and  the  purchaser  is  bound  to  inquire  whether  he 
has  done  so  or  not.  He  acts  at  his  peril,  and  cannot  sustain  his  title  without  showing 
the  authority  of  the  collector,  and  the  regularity  of  the  proceeding.  In  these  case«, 
the  maxim  caveat  emptor  applies."  Taxes  are  both  a  personal  debt  of  him  in  whose 
name  the  lan<ls  are  listed,  as  also  a  lien  upon  them,  —  and  where  the  lands  have  been 
Bold  on  execution  after  the  taxes  had  been  assessed,  proceedings  for  the  collection  of 
the  taxes  may  be  had  either  against  the  land  or  against  the  party  in  whose  name  they 
were  listed,  —  and  in  either  case  such  party  or  the  purchaser  of  the  land,  when  com- 
pelled to  pay  the  taxes,  has  no  right  of  action  against  the  other  to  recover  the  amount. 
Creps  ».  Bainl,  3  Ohio  State,  277.  Where  town  lots  were  separately  listed,  adver- 
tised, and  sold,  but  assessed  in  gross,  the  sale  is  invalid.  Willey  v,  Scoville,  9  Ohio, 
43.  Where  the  listing  was  so  many  acres,  in  a  named  subdivision,  which  contained 
more,  the  sale  was  invalid.    Burchard  v.  Hubbard,  11  Ohio,  316  ;  Tumey  v.  Yeoman, 
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the  person  appointed  to  make  conveyance  of  land  sold  for  taxes. 
In  discussing  this  topic,  therefore,  the  whole  subject  of  tax  titles 
comes  under  consideration;  and  our  court  has  laid  down,  and 
reiterated,  the  doctrine,  that  much  greater  strictness  is  to  be 
observed  with  respect  to  these  titles,  than  with  respect  to  titles 
acquired  under  execution.  The  purchaser  is  bound  to  inquii'e 
whether  all  the  preliminary  requisitions  of  the  law  have  been 
complied  with ;  and  it  therefore  becomes  important  to  know  what 
these  are. 

1.  The  land  must  have  been  regularly  listed  by  the  assessor  for 
taxation. 

2.  The  land  must  be  assessed  and  returned  by  the  assessor. 

3.  There  must  be  a  duplicate  of  assessments^  made  by  the  audi- 
tor,  and  a  copy  handed  to  the  treasurer  for  collection. 

4.  There  must  be  a  notice  of  the  aggregate  amount  of  taxes  for 
each  hundred  dollars  in  value.  This  must  be  given  by  the  treas* 
urer,  immediately  after  receiving  the  duplicate,  by  advei-tising 
six  weeks  in  the  newspaper,  and  posting  in  three  places  in  each 
township. 

16  id.  24  ;  Laffeity  v.  Byen,  6  id.  458.  A  description  upon  a  duplicate  and  a  sale  for 
taxes  of  a  tract  of  land,  as  one  hundred  and  fifty  acres,  part  of  section  86,  N.  W.  cor- 
ner, is  defective,  unless  the  150  acres  were  situate  on  the  N.  W.  comer  of  the  section 
and  in  a  square  form.  Stewart  r.  Aten,  5  Ohio  State,  257.  See  Winkler  v.  Higgins, 
9  id.  599,  as  to  an  undivided  share.  Humphries  v.  Huffman,  38  id.  895.  Unless  the 
auditor's  book  show  a  legal  advertisement,  the  sale  is  void.      Kellogg  v.  McLaughlin, 

8  Ohio,  114.  The  ossetisment  upon  part  of  a  lot,  without  specifying  what  part,  is  too 
vague.  Massie  v.  Long,  2  Ohio,  287.  After  the  survey' of  an  entry  nas  been  recorded, 
the  withdrawal  of  the  eutr^  will  not  avoid  the  tax  lien  of  the  State.  Holt  v.  Hemphill, 
3  Ohio,  232.  When  land  is  regularly  sold  for  tuxes,  it  is  not  merely  the  interest  of  him 
in  whose  name  it  is  listed,  but  the  land  itself  which  pusses  in  fee-simple.  M'Millan  v. 
Robbius,  5  Ohio,  28.  Even  where  the  tax  sale  is  invalid,  a  lien-holder  cannot  have  it 
set  aside  without  tendering  the  tax,  penalty,  and  interest.  Gillett  v.  Webster,  15  Ohio, 
623.  Every  thing  required  to  be  done  in  the  auditor's  office  must  be  proved  by  tran- 
scripts therefrom.  Carlisle  v.  I/ongworth,  6  Ohio,  368.  And  see  as  to  the  strictness 
required,  Lafferty  v,  Byera,  5  Ohio,  458  ;  Treon  v,  Emerick,  6  id.  391  ;  Winder  v. 
Sterling,  7  id.  2  pt.  190 ;  Buckley  v.  Osbuni.  8  id.  180 ;  Wilkins  v.  Huse,  9  id.  154 ; 
Barger  r.  Jackson,  9  id.  163  ;  Hollister  v,  Bennett,  9  id.  83  ;  Harmon  v.  Stockwell, 

9  id.  93  ;  Jones  v.  Devore,  8  Ohio  State,  430 ;  Skinner  v.  Brown,  17  Ohio  State,  33. 
As  to  injunctions  to  restrain  the  collection  of  an  illegal  tax,  see  Burnet  v.  Cincinnati, 
8  Ohio,  73  ;  M'Coy  v,  Chillicothe,  3  id.  370  ;  Osbom  v.  Bank  U.  S.,  9  Wheaton,  751 ; 
Ciu.  Gas  Co.  v.  Bowman,  1  Handv,  289  ;  Christopher  v.  Mayor,  13  Barbour,  567  ; 
De  Baum  v.  Mayor,  16  id.  392.  The  certificate  of  purchase  at  tax  sale  passes  to  the 
heirs  of  the  purchaser.  Rice  v.  White,  8  Ohio,  216.  For  proceeding  in  redemption  of 
land  sold  for  taxes,  see  Street  v,  Francis,  3  Ohio,  277;  Kasterson  r.  B^sleV,  3  id.  301  ; 
Rawson  v.  Bough  ton,  5  id.  328 ;  Reynolds  r.  Leiiier,  7  id.  1  pt.  17.  The  provision 
for  forfeiture  of  a  life-estate  for  non-payment  of  taxes  is  constitutional.  M'Millan  v. 
Bobbins,  5  Ohio,  28.  The  forfeiture  only  operates  against  those  claiming  under  the 
State.  Thevenin  r.  Slocum,  16  Ohio,  519.  Where  a  forfeiture  is  claimed,  the  law 
must  be  strictly  complied  with.  Hannel  v.  Smith,  15  Ohio,  134  ;  Yanzant  v.  Davies, 
6  Ohio  State,  52.  The  statute  of  limitations  does  not  run  against  the  tax  lien  of  the 
State.  Monroe  v,  Morris,  7  Ohio,  1  pt.  262.  As  to  the  title  acquired  by  the  pur- 
chaser, see  Stuart  w.  Parish,  6  Ohio,  476  ;  Wallace  v.  Sevmour,  7  ia.  1  pt.  1 56  ;  Ren- 
nick  V.  Wallace,  8  id.  539  ;  Douglas  v,  Dangerfield,  14  id.  522 ;  Tumey  v.  Yeoman,  14 
id.  207;  Gwynne  r.  Niswanger,  15  id.  367;  Milliken  i;.  Starling,  16  id.  61.  A  valid  sale 
for  non-payment  of  taxes  bars  all  rights  of  dower.  Jones  v,  Devore,  8  Ohio  State,  430. 
A  county  auditor's  deed,  duly  executed,  is  primd  facie  evidence  of  title  in  the  purchaser. 
Stanbery  v.  Sillon,  13  Ohio  State,  571  ;  Woodward  v.  Sloan,  27  Ohio  State,  592 ;  but 
cf.  Rhodes  v,  Gunn,  35  id.  387  ;  and  see  Thompson  r.  Gotham,  9  Ohio,  170. 
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5.  A  delinquency  does  not  exist  until  the  twentieth  day  of  De- 
cember. After  which  the  treasurer  may  distrain  personal  prop- 
erty. But  payment  may  be  made  at  any  time  before  distress,  by 
paying  Jive  per  cent  penalty. 

6.  On  the  first  Monday  of  January,  the  treasurer  must  settle 
with  the  auditor,  and  make  return  of  the  delinquent  taxes  under 
oath. 

7.  By  the  first  day  of  October,  in  each  year,  the  auditor  must 
make  out  a  list  of  all  land  returned  delinquent  for  the  preceding 
year,  charging  the  delinquent  tax  with  a  penalty  of  twenty-five 
per  cent  and  interest,  and  the  current  tax.  This  list,  certified  and 
signed,  must  be  published  for  four  weeks,  together  with  a  notice 
that  such  land  will  be  sold  to  pay  the  taxes  and  charges,  on  the 
second  Monday  in  January,  unless  payment  be  previously  made. 
This  list  and  notice,  with  the  name  of  the  paper  in  which  it  was 
published,  must  be  recorded  by  the  auditor,  in  a  book  to  be  kept 
for  the  purpose. 

8.  On  the  second  Monday  of  January,  the  treasurer  must  sell 
the  land  at  the  court-house,  for  cash  only;  that  is,  the  person 
offering  to  pay  the  taxes  and  charges  due  on  a  given  tract  for  the 
least  quantity  thereof,  upoii  immediate  payment,  becomes  the  pur- 
chaser of  such  quantity,  of  all  which  the  auditor,  who  is  required 
to  be  in  attendance,  must  make  a  record.  The  auditor  must  also 
give  the  purchaser  a  certificate  of  purchase,  specifying  the  price 
and  quantity,  which  certificate  is  assignable. 

9.  At  any  time  within  two  years  from  the  sale,  or  in  case  of 
disability,  two  years  from  the  removal  thereof,  the  owner  may 
redeem  the  land  sold,  by  application  to  the  court  of  common  pleas. 
But  he  must  give  six  weeks'  notice  of  his  intention,  in  some  news- 
paper ;  and  must  deposit  in  court  the  amount  for  which  the  land 
was  sold,  all  taxes  subsequently  paid  and  interest,  together  with 
fifty  per  cent  on  that  amount,  as  redemption  money.  If,  on  hear- 
ing, the  court  allow  him  to  redeem,  he  must  also  pay  the  costs  of 
the  application,  and  compensate  the  purchaser  for  all  valuable  im- 
provements made  on  the  land  since  the  sale.  And  he  must,  within 
thirty  days,  cause  a  certified  copy  of  the  order  of  redemption  to  be 
recorded'in  the  recorder's  ofiice.  This  order  vests  in  the  applicant 
all  the  title  which  passed  by  the  sale. 

10.  After  the  lapse  of  two  years,  the  holder  of  the  certificate  of 
purchase,  if  the  land  has  not  been  redeemed,  may  produce  the 
same  to  the  auditor  and  require  a  deed ;  and  the  auditor  is  then 
bound  to  make  the  deed.  Nothing  is  said  about  recitals^  but  it 
would  seem  from  analogy  to  a  sheriff's  deed  that  the  auditor's 
deed  should  recite  all  the  essential  preliminaries  before  enumer- 
ated ;  though  probably  a  deed  would  not  be  void  for  want  of  these 
recitals. 

11.  The  statute  then  provides  as  follows:  "that  the  deed  so 
made  by  the  auditor  shall  vest  in  the  grantee  a  good  and  valid 
title  both  in  law  and  equity,  and  shall  be  received  in  all  courts 
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as  primd  facie  evidence  of  a  good  and  valid  title.''  And  upon 
this  provision,  our  court  has  decided,  that  before  an  auditor's  deed 
can  be  offered  in  evidence  to  prove  the  title  of  the  purchaser,  proof 
must  be  given  of  the  legality  of  the  sale,  by  transcripts  from  tlie 
various  records  of  the  proceedings  on  which  the  sale  is  founded ; 
and  then  the  deed  will  be  primd  facie  evidence  of  title ;  that  is,  it 
will  not  be  necessary  to  go  back  beyond  these  proceedings,  unless 
it  be  to  answer  objections  raised  on  the  other  side.  As  the  right 
owner  may  not  always  be  known,  it  is  provided  that  the  fact  of  the 
land  being  listed  in  any  other  name,  shall  not  invalidate  the  sale, 
provided  the  land  were  in  other  respects  sufficiently  described. 
And  to  prevent  any  transfer  from  affecting  the  claim  of  the  State, 
it  is  provided  that  the  lien  of  the  State  for  taxes  shall  attach  on 
all  real  estate,  on  the  first  day  of  March  annually,  (a)  and  shall 
be  perpetual  for  all  taxes  due  or  to  become  due.  Also,  that  when 
sold  for  delinquency,  this  lien  shall  be  transferred  to  the  pur- 
chaser ;  so  that  if  his  title  should  fail,  he  should  still  have  a  valid 
claim  upon  him  for  the  amount  by  him  paid. 

12.  If  land  offered  for  sale  be  not  sold  for  want  of  bidders,  the 
land  is  thenceforth  forfeited  to  the  State ;  but  may  be  redeemed 
at  any  time  before  being  sold  by  the  State,  by  payment  of  all 
taxes  and  charges,  and  those  which  would  have  accrued,  in  case 
the  land  had  continued  on  the  tax  duplicate.  Sales  of  forfeited 
lands  are  made  biennially,  on  the  second  Monday  in  Decem- 
ber, from  1831  onward,  pursuant  to  advertisement,  continued  four 
weeks  from  the  15th  of  October.  (6) 

13.  On  the  subject  of  tax  titles,  the  following  additional  points 
have  been  decided :  Upon  a  sale  of  land  for  taxes,  an  agreement 
among  several  that  they  will  advance  funds  and  one  shall  buy,  so 
as  to  prevent  competition,  and  afterwards  to  divide  the  land 
among  them,  is  illegal,  and  equity  will  set  aside  the  sale,  on  pay- 
ment of  the  purchase-money  and  interest,  with  fifty  per  cent  pen- 
alty and  costs,  (c)  On  an  application  to  redeem  land  sold  for 
taxes,  the  validity  of  the  title  of  the  applicant  cannot  be  called  in 
question.  All  he  has  to  show  is  a  riffht  to  redeem  ;  and  for  this 
purpose  it  is  sufficient  that  he,  or  those  whom  he  represents,  are  in 
some  way  connected  with  the  title,  as  by  deed,  descent,  contract, 
or  possession  under  claim  of  title.  When  lands  are  advertised  to 
be  sold  for  taxes,  they  must  be  described  with  such  certainty  that 
the  real  owner,  though  his  name  were  not  given,  may  know  the 
land ;  and  that  persons  intending  to  purchase  may  also  know  it. 

(a)  The  lien  attaches  now  on  the  day  preceding  the  second  Monday  of  April 
annually. 

(b\  A  forfeiture  sale  is  void  if  the  land  was  not  previously  on  the  delinnuent  list : 
Woodward  v.  Sloan,  27  Ohio  State,  592  ;  and  must  have  been  offered  at  the  delinquent 
sale  :  Magruder  v,  Esmay,  35  Ohio  State,  221. 

(c)  The  purchaser  at  a  void  tax  sale  cannot  recover  any  penalty,  but  merely  interest: 
Johnson  v.  Stewart,  29  Ohio  State,  498  ;  Chapman  v.  Sollers,  38  id.  378  ;  but  if  only 
part  of  the  tax  was  illegal,  he  may  recover  the  penalty  on  the  balance:  Younglove  v. 
Hackman,  43  Ohio  State,  69. 


444  TITLE  BY  PURCHASE. 

On  the  whole,  then^  it  will  be  perceived  from  this  outline,  that 
tax  titles  must  always  be  liable  to  great  uncertainty.  Indeed,  as 
our  court  has  observed,  the  genersd  impression  is,  that  they  are 
good  for  nothing ;  and  for  this  reason,  land  sold  for  taxes  is  almost 
always  sacrificed  for  a  small  part  of  its  value. 

£xeeutor8j  AdminiatratorSj  and  Chiardians.  (a)  In  this  con- 
nection, I  am  only  to  consider  the  proceedings  of  executors  and 
administrators,  so  far  as  connected  with  the  sale  of  property; 
their  general  powers  and  duties  have  been  before  described. 
Where  an  executor  is  expressly  empowered  by  the  will  to  sell 
the  land  for  any  purpose,  he  may  a<;t  without  any  order  of  court. 
The  will  is  his  letter  of  instructions,  and  this  he  must  obey, 
unless  it  be  contrary  to  law.  But  where  no  such  power  is 
given  by  the  will,  the  executor,  like  the  administrator,  acts 

(a)  For  the  constraction  of  a  power  to  sell  contained  in  a  will,  see  Taylor  v.  Gal- 
loway, 1  Ohio,  282  ;  Wills  v,  Cow])er,  2  id.  124 ;  Steele  v.  Worthington,  2  id.  182  ; 
Dabney  v.  Manning,  3  id.  821.  Prior  to  1795,  our  courts  had  no  power  to  order  a  sale 
of  decedent's  property,  nor  between  tlie  years  1805  and  1808.  At  all  other  times  there 
has  been  such  a  power.  Ludlow  v,  Johnston,  3  Ohio,  553  ;  Ludlow  v,  M' Bride,  8  id. 
240 ;  Paine  o.  Skinner,  8  id.  159.  An  order  of  sale  is  indispensable,  and  the  record 
must  show  it.  Goforth  v.  Longworth,  4  Ohio,  129  ;  Ludlow  v.  Wade,  5  id.  494  ;  Lud- 
low V,  Park,  4  id.  5  ;  Newcomb  v.  Smith,  5  id.  447.  The  power  is  statutory,  and  must 
be  strictly  pursued.  Lieby  v.  Parks,  4  Ohio,  469  ;  Ludlow  t;.  Wade,  5  id.  494  ;  Aveiy 
V.  Pugh,  9  id.  67.  Since  1824,  the  heirs  must  be  partiea.  Ewing  v,  HoUister,  7  Ohio, 
2  pt.  138  ;  Adams  v.  JefTries,  12  id.  253.  As  to  the  jurisdiction  of  the  court  appear- 
ing upon  the  records,  see  Sheldon  v.  Newton,  3  Ohio  State,  494.  If  infants,  they  may 
answer  by  general  cuardian,  or  guardian  ad  litem,  but  the  general  guardian  cannot  pur- 
chase. Massie  v,  Matthews,  12  Ohio,  351  ;  Robb  v.  Irwin,  15  id.  689.  Sheldon  v. 
Newton,  3  Ohio  State,  494  ;  Merritt  v.  Home,  5  id.  307.  Nor  can  an  executor,  or 
j)erhaps  appraiser.  See  p.  438,  note  (c).  Actual  notice  to  the  infant  heirs  is  not  essen- 
tial to  the  jurisdiction  of  the  court.  Benson  v,  Cilley,  8  Ohio  State,  604.  The  guardian 
is  not  to  unite  in  the  petition  of  the  administrator,  since  he  only  sells  for  the  benefit  of 
the  wards.  Newcomb  v.  Smith,  5  Ohio,  447  ;  Maxsom  v.  Sawyer,  12  id.  195.  On 
motion  to  confirm,  the  court  may  exercise  some  discretion,  even  where  the  letter  of  the 
law  has  been  complied  with.  Craig  v.  Fox,  16  Ohio,  563.  The  reversal  of  an  order  of  a 
sale  after  its  confirmation,  does  not  divest  the  title  of  the  purchaser.     Irwin  v.  Jeifers, 

8  Ohio  State,  389.  A  guardian  appointed  for  a  female  before  twelve,  cannot,  by  peti- 
tion after,  sell  land  without  a  re-appointment.  Perry  v.  Brainard,  11  Ohio,  442.  But 
in  favor  of  a  piirchaser,  many  irregularities  will  be  overlooked.     Stall  v.  Macalester, 

9  Ohio,  19.  When  the  law  is  repealed  under  which  an  order  of  sale  was  made,  and  the 
sale  was  made  afterwards,  it  was  void.  Perry  v,  Clarkson,  16  Ohio,  571.  A  purchaser 
takes  the  title  free  from  incumbrance  of  debts.  Stiver  v.  Stiver,  8  Ohio,  217;  Bank  v. 
Carpenter,  7  Ohio,  1  pt.  21 .  But  if  his  title  fail,  he  has  no  equity  against  the  dece- 
dent's estate.  Salmond  v.  Price,  13  Ohio,  368.  The  sale  may  be  of  a  part,  although 
the  petition  and  order  name  the  whole  of  a  tract.  Ewing  v.  Higby,  7  Ohio,  1  pt.  198. 
So  an  equitable  title  may  be  sold.  Ibid.  Where  the  sale  proves  void,  the  heir  who 
seeks  to  annul  it  must  pay  past  taxes,  but  not  the  purchase-money.  Nowler  v.  Coit,  1 
Ohio,  519.  There  is  no  power,  under  an  order  of  sale,  to  create  a  trust.  Piatt  v.  St. 
Clair,  6  Ohio,  227  ;  but  see  7  Ohio,  2  pt.  165.  The  conveyance  may  be  made  to  the 
assignee  of  the  purchaser.  Ewing  v.  Higby,  7  Ohio,  1  pt.  198.  A  petition  may  be 
granted  to  sell  for  payment  of  taxes.  Welsh  v.  Perkins,  8  Ohio,  52.  ^The  statute  re- 
quires the  petition  to  describe  all  the  ward's  lands  ;  it  will  be  presumed  that  those 
(tescribed  constituted  all ;  and  the  sale  of  a  lot  as  No.  174,  when  the  petition  desciibed  lot 
74,  will  be  presumed  to  be  of  the  same.  Mauarr  r.  Parrish,  26  Ohio  State,  636.  Only 
the  court  in  the  county  where  the  guardian  was  appointed  has  jurisdiction  to  sell  the 
real  estate.  Foresman  t;.  Hoag,  36  Ohio  State,  102.  The  probate  court  cannot  authorize 
an  administrator  to  sell  subject  to  a  mortgage  or  other  lien  ;  it  must  order  the  sale  free 
therefrom  :  Stone  v.  Strong,  42  Ohio  State,  53  ;  nor  subject  to  a  homestead  assigned 
therein  by  metes  and  bounds  :  Wehrle  v,  Wehrle,  39  id.  865.  ^ 
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simply  as  an  officer  of  the  law  and  must  resort  to  the  court 
for  instructions.  In  speaking,  therefore,  of  their  proceedings 
in  the  sale  of  real  estate,  it  will  be  unnecessary  to  name  both. 
K  there  be  any  provision  which  does  not  apply  to  both,  it  will 
be  pointed  out.  By  our  law,  all  the  property,  real  and  personal, 
of  a  deceased  person,  is  liable  for  the  payment  of  his  debts ; 
the  personalty  first,  and  then  the  realty.  But  though  the  per- 
sonalty has  been  exhausted  in  the  manner  pointed  out  by  the 
act,  without  paying  all  the  debts,  the  realty  cannot  be  touched 
without  an  order  of  court;  to  obtain  which,  application  must 
be  made  by  petition  to  the  court  of  common  pleas,  to  which 
all  persons  interested  must  be  made  defendants,  and  notified 
thereof  by  subpoena  or  otherwise.  And  if  the  court  are  satisfied 
that  a  sale  is  necessary,  three  appraisers  are  appointed  to  assign 
dower,  if  there  be  a  widow,  and  then  to  return  an  appraisement  of 
the  value  of  the  estate.  Upon  this  return,  the  court  order  a  sale 
of  the  whole  or  part,  as  the  case  may  require.  If  there  be  no 
dower  to  assign,  the  order  of  appraisement  and  sale  may  be  made 
at  the  same  time ;  and  if  an  appraisement  of  the  realty  was  re 
turned  by  the  executor  or  administrator  originally,  a  new  ap- 
praisement is  not  required.  The  notice  of  sale  must  be  given 
by  advertisement  for  four  weeks,  after  which  the  sale  is  made 
at  auction  at  the  door  of  the  court-house ;  and  if  the  land  be 
improved,  it  must  sell  for  two4hird9  of  the  appraised  value ; 
if  not,  for  one-half.  But  after  being  twice  offered  and  not  sold, 
the  court  may  either  direct  the  amount  for  which  it  shall  be 
sold,  or  order  a  new  appraisement.  Our  statute  declares  that 
the  sale  shall  be  upon  deferred  payments,  not  exceeding  two 
years  with  interest.  But  persons  interested  in  the  land  may 
prevent  a  sale  by  giving  security  for  the  payment  of  the  debts 
mentioned  in  the  petition.  If  a  sale  of  so  much  as  would  pay 
the  debts  would  injure  the  value  of  the  residue  the  wliole  may 
be  sold,  and  the  surplus  distributed  under  the  order  of  the 
court ;  but  in  all  cases  of  surplus  from  the  sale  of  realty,  such 
surplus  goes  to  those  who  would  have  had  the  realty.  After 
the  sale,  a  return  must  be  made  of  the  proceedings  to  the  next 
term  of  court;  and  if  the  court  are  satisfied  that  the  sale  has 
in  all  respects  been  legally  made,  they  order  the  sale  to  be  con- 
firmed, and  that  a  deed  be  made  to  the  purchaser.  The  statute 
then  declares  that  such  deed  shall  be  received  in  all  courts 
as  primd  facie  evidence  that  the  executor  or  administrator  has 
in  all  respects  observed  the  directions  and  complied  with  the 
requisitions  of  the  law,  and  shall  vest  the  title  in  the  purchaser, 
in  like  manner  as  if  conveyed  by  the  deceased  in  his  lifetime. 
Nothing  is  said  concerning  the  recitals  in  the  deed;  but  from 
the  strong  analogy  between  this  and  a  sheriff's  deed,  it  would 
certainly  be  proper  to  recite  all  the  essential  preliminaries, 
though  perhaps  not  absolutely  necessary.  The  power  to  sell 
is  expressly  extended  to  equitable  as  well  as  legal  estates.     It 
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has  been  decided  that  an  order  of  conrt  is  absolutely  necessary 
to  sustain  the  sale ;  and  where  the  records  do  not  show  such 
order,  it  cannot  be  presumed,  or  proved  by  parol.  Where  the 
court  making  the  order  has  jurisdiction  of  the  case,  the  question 
whether  it  was  made  on  a  proper  state  of  facts  cannot  be  collat- 
erally examined.  So  far  as  the  rights  of  purchasers  are  con- 
cerned, such  orders  are  as  available  as  judgments.  This  power 
to  sell  land  under  an  order  of  court  is  strictly  a  legal  power,  and 
cannot  be  aided  in  equity.  The  order  must  precede  the  sale. 
A  subsequent  order  cannot  be  given  in  evidence  to  sustain  the 
sale. 

§  173.  Form  of  a  Deed,  (a)     No  particular  form  of  words  is  re- 

(a)  Form  of  a  Quiielaim  Deed.    Be  it  known  that ,  and ,  hU  wife,  in 

consideration  of  $ to  them  paid  by ,  do  hereby  bargain,  aell,  and  qnitdaim 

to  the  said ,  hi^  hein  and  assigns  for  ever,  the  following  real  estate,  Tiz. 

rdescribe  the  property],  together  with  all  the  privileges  and  appurtenances  to  the  same 

belonging  ;  to  have  and  to  hold  the  same,  to  the  said ,  his  heirs  and  assigna 

for  ever  ;  hereby  covenanting  that  the  title  so  conveyed,  is  clear,  free,  and  unincum- 

bereil  by  any  act  of  the  grantors  herein.     In  witness  whereof,  the  said ,  tosether 

with  ,  his  wife,  who  hereby  releases  all  claim  of  dower,  hereunto  set  their  hands 

and  seals,  this .     [Signatures  and  seals  of  the  grantors,  and  attestation  by  two 

subscribing  witnesses.] 

State  of ,  county  of .  Before  me ,  a  ,  personally  ap- 
peared   ,  and  ,  his  wife,  the  grantors  in  the  above  conveyance,  and 

acknowledged  the  same  to  be  their  voluntary  act  and  deed.     And  the  said , 

wife  of  the  said ,  beins;  examined  bv  me  separate  and  apart  from  her  said  hus- 
band, and  the  contents  of  the  above  deed  being  made  known  and  explained  to  her, 
declared  that  she  did  voluntarily  sign  and  seal,  and  does  now  acknowledge  the  same, 
and  that  she  is  still  satisfied  therewith.  Witness  my  signature,  this .  [Signa- 
ture of  the  officer.] 

Form  of  a  ^''arranty  Deed.  Be  it  known  that  — — ,  and ,  his  wife,  in  con- 
sideration of  $- to  them  paid  by ,  do  hereby  l)argain,  sell,  and  convey  to  the 

said ,  his  heirs  and  assigns  lor  ever,  the  following  real  estate,  viz.  [describe  the 

property],  together  with  all  the  privileges  and  appurtenances  to  the  same  belonging  ; 

to  have  and  to  hold  the  same  to  the  said ,  his  heirs  and  assigns  for  ever  ;  hereby 

covenanting  tliat  they  own  the  property  so  conveyed  in  fee-simple  and  without  incum- 
brance, and  that  they  will  warrant  and  defend  the  same  against  all  claims  whatsoever. 
In  witness  whereof  the  said ,  together  with ,  his  wife,  who  hereby  re- 
leases all  claim  of  dower,  hcTOunto  set  their  hands  and  seals,  this  .  [Si^atures 
and  seals  of  the  grantors,  attestation  by  two  subscribing  witnesses,  and  certificate  of 
acknowledgment,  as  before.] 

Form  of  a  Mortgage  wUh  Poiaer  to  Sell.    Be  it  known  that  — ,  and  ,  his 

wife,  in  consideration  of  $ to  them  paid  by  ,  do  hereby  bai^in,  sell,  and 

convey  to  the  said ,  his  heirs  and  assigns  for  ever,  the  following  real  estate,  viz. 

rdescribe  the  property],  together  with  all  the  privilcj^s  and  appurtenances  to  the  same 
oelonging  ;  to  have  and  to  hold  the  same  to  the  said  ,  his  heirs  and  assigns  for 

ever  ;  hereby  covenanting  that  they  own  the  property  so  conveyed  in  fee-simple  and 
without  incumbrance,  and  that  they  will  warrant  and  defend  the  same  against  all 
claims  whatsoever. 

Provided,  however,  that  if  the  said ,  or  any  other  person  for  him,  shall  pay 

to  the  said ,  or  those  claiming  under  him,  the  sum  of  $— ,  in mouths 

after  this  date,  according  to  the  tenor  and  effect  of  a  proniissory  note  of  this  date,  then 
this  conveyance  shall  \ye  void. 

And  for  the  better  securing  the  aforesaid  payment,  as  well  as  to  save  the  expense 
and  delay  of  legal  proceedings,  the  said  ,  and  ,  his  wife,  hereby  appoint 

,  his  heirs,  executors,  administrators,  and  assigns,  his  attorneys  in  fact,  with 

power  to  keep  the  bliildings  on  the  said  premises  fully  insured  and  in  repair,  at  the 
expense  of  the  said ,  until  payment ;  and  in  case  of  default  of  payment  at  ma- 
turity, to  lease  the  said  premises  and  receive  the  i-ents,  and  apply  them* towards  such 
payment,  or  to  sell  the  said  premises  at  public  auction,  giving  such  notice  thereof  as 
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quired  by  law  to  make  a  deed  valid.  The  following  words  would 
be  amply  sufficient  to  convey  a  fee-simple  with  warranty  :  "  I,  A. 

B.,  in  consideration  of dollars  to  me  paid  by  C.  D.,  do 

hereby  bargain  and  sell  to  C.  D.  and  his  heirs  the  following 
tract  of  land,  viz., and  do  hereby  warrant  the  title.  Wit- 
ness my  hand  and  seal  this ."     But  the  universal  practice 

is,  to  extend  a  deed,  by  means  of  repetition,  tautology,  and 
circumlocution,  over  many  times  the  above  space.  The  origin 
of  this  abuse  is  to  be  traced  to  the  cupidity  of  conveyancers. 
In  England,  as  before  observed,  conveyancing  forms  a  profession 
by  itself,  to  a  much  greater  degree  than  it  does  here,  on  account 
of  the  admirable  simplicity  of  our  land  laws ;  and  the  charges 
being  in  proportion  to  the  labor,  it  becomes  the  interest  of  this 
branch  of  the  profession  to  make  the  forms  as  prolix  as  possible. 
Accordingly,  wherever  a  word  could  be  inserted  to  increase 
the  length  of  a  deed,  it  has  been  done ;  and  this  abuse,  though 
considerably  diminished,  is  by  no  means  entirely  corrected  in 
this  country.    In  proof  of  which,  as  well   as  for  the  purpose 

ifl  required  in  sales  on  ezecutiou,  and  execute  a  warranty  deed  to  tbe  purchaser  ;  and 
out  of  the  proceeds  of  sale,  to  pay  the  said  debt,  together  with  interest*  costs,  charges, 
and  assessments,  and  the  balance,  if  any,  to  pay  over  to  the  said  — ;  hereby  cove- 
nanting with  all  concerned  to  ratify  and  confirm  all  acts  lawfully  done  in  pursuance 
of  this  power.     In  witness  whereof,  the  said  — — ,  together  with  ,  his  wife,  who 

hereby  relinquishes  all  claim  of  dower,  hereunto  set  their  hands  and  seals  this  . 

[Signatures  and  seals  of  the  mortgagors,  attestation  by  two  subscribing  witnesses,  and 
certiiicate  of  acknowledgment,  as  before.] 

Form  of  a  Leane.     This  indenture  of  lease,  made  this ,  between ^  of  the 

first  part,  and  ,  of  the  second  part,  witnesses  ;  that  the  party  of  the  first  part,  in 

consideration  of  the  rents  and  covenants  hereafter  mentioned,  does  demise  and  lease 
to  the  party  of  the  second  part,  his  renresentatives  and  assigns,  the  following  real 
estate,  viz.  [describe  the  premises],  togetner  with  all  the  j)rivilege8  and  appurtenances 

to  the  same  belonging  ;  to  have  and  to  hold  the  same  for  the  term  of years  fi*om 

the  date  hereof,  nt  the  annual  rent  of  $ ,  payable  [state  the  terms  of  payment] ; 

and  it  is  hereby  covenanted  between  the  said  parties,  that  the  said  party  of  the  second 
part,  his  representatives  and  assigns,  shall  pay  the  rents  above  reserved,  at  the  times 
above  si)€cified,  unless  the  premises  shall  be  destroyed  by  inevitable  accident ;  but 
shall  not  be  liable  for  ordinary  wear  and  tear,  nor  for  any  injury  which  can  be  insured 
against,  nor  for  any  taxes,  charges,  or  assessnient<<,  nop  for  repairs,  except  voluntary 

waste  ;  and  that  in  case  of  default  of  payment  at  any  time,  for  the  space  of days 

after  rent  becomes  due,  the  party  of  the  first  part,  his  heirs  nnd  assigns,  may  re-enter 
upon  the  leased  premises,  and  have  and  hold  the  same,  as  if  this  lease  had  not  been 
made  ;  but,  othenvise,  shall  keej)  the  premises  in  good  repair,  and  not  molest  the  party 
of  the  second  part  ;  who,  perfonning  his  covenants,  shall  quietly  hold  and  enjoy  the 
leased  premises  during  the  term  aforesaid,  and  peaceably  surrender  possession  thereof* 
at  the  expiration  of  said  term.  In  witness  whereof,  the  said  parties  hereunto,  and  to  a 
duplicate  hereof,  set  their  hands  and  seals,  the  day  and  year  aforesaid.  [Signatures 
and  seals  of  lessor  and  lessee,  attestation  by  two  subscribing  witnesses,  and  certificate 
of  acknowledgment,  as  before.] 

Form  of  a  Bill  of  Sale  of  a  Ship  or  Steamboat,     Be  it  known  that             ,  in  consid- 
eration of  $ to  him  paid  by  — ,  does  hereby  bargain  and  sell  to  said 1 

his  representatives  and  assigns,  the  body  of  the  steamboat  railed  the ^  with  her 

apparel,  tackle,  and  furniture,  now  lying  at  the  port  of ,  the  certificate  of  whose 

enrolment  [or  registry]  is  as  follows,  viz.  [copy  it  in  full]  ;  and  the  said  ——  docs 
avow  himself  to  be  the  lawful  owner  of  the  same,  and  does  hereby  warrant  the  title 

thereto.     Witness  the  signature  [and  seal,  though  not  essential]  of  the  said , 

this .     [Signature  and  attestation  by  one  or  more  witnesses,  the  latter  not 

essential.] 

To  make  this  a  mortgage,  add  a  proviso  as  in  a  mortgage  of  realty. 
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of  explaining  the  nature  of  a  deed,  I  shall  carefully  analyze 
one  of  our  common  forms,  consisting  of  the  following  parts, 
namely,  the  introduction^  granting  clause^  description^  habendum 
clausCy  covenants^  conclusion^  and  certificate  of  acknowledgment. 

Introduction.    "  This  indenture  made  this day  of 

in  the  year  of  our  Lord ,  between  the  grantor  [naming  him], 

of  the  city  of ,  county  of ,  and  State  of ,  of  the 

first  part,  and  the  grantee  [naming  him],  of  the  same  city,  county, 
and  State,  of  the  second  part,  witnesseth."  Here  the  deed  is  de- 
scribed as  an  "  indenture.'^  The  meaning  of  an  indenture  origi- 
nally was,  that  the  deed  was  executed  by  two  or  more  parties, 
each  of  whom  took  copies  or  counterparts;  and  these  copies  or 
counterparts  were  so  indented  as  exactly  to  fit  each  other.  This 
formality  of  indenting  is  of  no  use  whatever,  and  is  now  seldom 
practised  ;  but  the  instrument  is  still  called  an  indenture,  because 
made  or  purporting  to  be  made  between  two  or  more  parties. 
But  no  person  is  strictly  a  party  who  does  not  execute  the  deed ; 
and  in  a  simple  conveyance  m  fee,  it  is  only  the  grantor  who  exe- 
cutes ;  though  in  a  lease,  where  there  are  mutual  covenants,  both 
lessor  and  lessee  execute ;  in  strict  accuracy,  therefore,  an  indent- 
ure is  not  the  proper  form  of  conveying  in  fee.  It  is  in  common 
use,  however,  and  has  this  advantage,  that  if  there  be  several 
grantors  or  several  grantees,  having  been  once  named  at  length 
in  the  introduction,  they  may,  through  the  rest  of  the  deed,  be 
indicated  as  "  parties  to  the  first  part "  or  *'  parties  to  the  second 
part,"  and  thus  shorten  the  deed.  In  the  above  introduction, 
the  date  is  contained ;  and  it  is  usually  expressed  in  words  and 
not  figures,  because  figures  are  so  easily  altered;  but  the  deed 
would  undoubtedly  be  good,  if  all  the  numerals  were  in  figures, 
or  even  if  there  were  no  date.  The  residence  also  of  the  parties 
is  expressed  by  city,  county,  and  State ;  but  this  is  not  essential ; 
for  if  the  question  becomes  necessary,  it  can  be  proved  by  parol. 
Formerly,  the  office  or  occupation  of  the  parties  was  also  stated, 
or  in  law  phrase,  their  **  additiony^  but  this  is  useless.  When  a 
deed  is  not  an  indenture,  it  is  called  a  deed  pally  or  single  deed ; 
and  then  the  introduction  is  as  follows :  "  Know  all  men  by  these 
presents,  that  I,"  &c.  In  this  form,  the  date  does  not  appear  until 
the  end  of  the  deed,  and  the  grantor  speaks  in  the  first  person. 
The  phrase  "  these  presents  "  has  this  apology,  that  it  is  a  literal 
translation  of  the  Latin  words,  hoec  presentia.  I  hardly  need  add 
that  the  appeal  "  to  all  men  "  is  without  use  or  meaning. 

Granting  Clause,  (a)  After  the  introduction,  the  only  differ- 
ence between  the  indenture  and  deed  poll  is  that  above  indicated  ; 
and  therefore  I  shall  confine  myself  to  the  indenture.  After  the 
word  "  witnesseth,"  the  granting  clause  is  as  follows :  "  That  the 
said  grantor,  for  and  in  consideration  of  the  sum  of dollars, 

(a)  Ewinff  r.  Higby,  7  Ohio,  1  pt.  198  ;  Hart  r.  Johnson,  6  id.  87  ;  Hall  v.  Ashby, 
9  Ohio,  96  ;  Foster  v.  Dennison,  9  Ohio,  121  ;  Piatt  ».  St.  Clair,  7  Ohio,  2  pt.  165  ; 
MTarland  v.  Febiger,  7  Ohio,  1  pt.  194. 
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in  lawful  money  of  the  Unit^  States,  to  him  in  hand  paid  by  the 
said  grantee,  the  receipt  whereof  is  hereby  acknowledged,  has 
given,  granted,  bargained,  sold,  aliened,  released,  conveyed,  and 
confirmed,  and  does  by  these  presents  give,  grant,  bargain,  sell, 
aliene,  release,  convey,  and  confirm,  unto  the  said  grantee,  his 
heirs  and  assigns  for  ever,  all,"  &c.  Here  you  have  an  insight 
into  the  art  of  amplification.  I  shall  first  indicate  the  words 
which  may  be  left  out,  and  then  comment  upon  what  is  essential. 
The  expressions  "  for  "  and  "  in  consideration  of,"  need  not  both 
be  used.  The  money  need  not  be  stated  to  be  "  in  lawful  money 
of  the  United  States."  The  expressions  "  to  him  in  hand  paid  " 
and  "the  receipt  whereof  is  hereby  acknowledged,"  need  not 
both  be  used.  The  statement  of  the  conveyance  in  the  past  and 
present  tenses,  "  has  given,"  Ac,  and  "  does  give,"  Ac,  is  an  in- 
sult to  common  sense ;  either  tense  is  sufficient ;  and  the  use  of 
eight  different  words,  "  give,  grant,  bargain,  sell,  aliene,  release, 
convey,  and  confirm,"  to  express  the  act  of  conveying,  is  without 
apology.  The  proper  words  in  this  State  are  "  bargain  and  sell.^' 
But  any  other  words  which  indicate  the  intention,  as  "  grant,"  or 
"  convey,"  would  do  equally  well.  The  word  "  sell,"  would  alone 
be  sufficient.  The  word  "  heirs,"  we  have  seen,  is  necessary  ;  but 
the  "  assigns  "  is  not ;  for  the  right  of  alienation  is  inseparable 
from  a  fee,  without  being  expressed.  In  fact,  any  words  inserted 
in  restraint  thereof,  would  be  rejected  as  repugnant  to  the  estate 
granted.  The  word  "  forever"  is  not  necessary,  for  perpetuity  is 
implied  in  the  word  "  heirs."  When  the  granting  clause  has  been 
thus  pruned  of  about  three-fourths  of  its  verbiage,  it  will  contain 
simply  a  statement  of  the  receipt  (a)  of  the  consideration,  and 
the  conveyance  of  the  estate.  The  nature  of  the  consideration  has 
been  already  described.  As  to  the  receipt  expressed  in  the  deed, 
it  is  not  conclusive,  and  parol  evidence  will  be  admitted  to  show 
that  the  money  was  not  in  fact  paid.  But  it  is  primd  facie  evi- 
dence of  payment,  and  throws  the  burden  of  proving  a  non-pay- 
ment on  the  grantor.  In  a  lease,  the  granting  clause  varies 
considerably  from  the  above.  The  consideration  usually  stated  is, 
"  the  rents  and  covenants  hereinafter  mentioned."  The  operative 
words  are  "  lease,"  or  "  demise."  The  word  "  heirs,"  is  not  used ; 
and  the  word  "  assigns,"  is  not  necessary,  because  the  power  of 
assigning  or  underletting  is  implied,  where  the  contrary  is  not 
stated.  It  has  been  decided  (6)  that  where  a  wife  signs  and  ac- 
knowledges the  deed,  but  is  not  named  in  the  granting  clause  nor 
elsewhere,  as  conveying  any  interest,  her  dower  is  not  barred. 
Also,  that  if  she  only  be  named  in  the  conclusion  as  relinquishing 
dower,  the  deed  will  not  convey  a  fee  held  in  her  own  right.  If 
there  be  any  recitals  (c)  in  a  deed,  their  proper  place  is  between 

(a)  See  Shepani  v.  Little,  H  Johns.  210. 

(6)  M'Farlan<l  v.  Febiger,  7  Ohio,  194  ;  Foster  v.  Dennison,  9  id.  121  ;  Purcell  v. 
GoshoiTi,  17  i<l.  105  ;  Cincinnati  v.  Newell,  7  Ohio  State,  37  ;  ante,  p.  369,  note, 
(c)  Douglas  V.  Scott,  5  Ohio,  194  ;  Wallace  v.  Miner,  6  Ohio,  366  ;  Boeder  v.  Barr, 

29 
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their  introduction  and  the  granting  clause^  bnt  they  may  o<k;ur 
elsewhere.  Their  effect  is  to  preclude  those  who  trace  title 
through  deeds  containing  them,  from  denying  their  truth  or 
notice  of  what  they  contain.  But  if  such  recitals  contain  errors 
in  fact,  they  may  be  corrected  by  parol,  when  they  are  not  the 
essential  part  of  the  conveyance. 

Description  and  Boundary,  (a)  The  description  of  the  premises 
is  an  essential  part  of  the  deed  ;  and  the  general  principle  is,  that 
it  should  contain  particulars  enough  to  enable  a  man  to  ascertain 
with  certainty  the  land  conveyed  from  the  deed  itself*  This 
results  from  a  rule  of  evidence,  that  parol  testimony  cannot  be 
introduced  to  modify  a  written  contract.  In  regard  to  deeds,  the 
rule  is  thus  stated  :  Parol  evidence  is  not  admissible  to  contradict, 
vary,  or  add  to,  the  terms  of  a  deed.  Of  the  various  exceptions 
and  modifications  of  this  rule,  I  cannot  here  speak;  As  applied 
to  the  description  of  the  premises  in  a  deed,  the  result  is  this :  If 
there  be  a  patent  ambiguity y  that  is,  an  ambiguity  apparent  on  the 
face  of  the  deed,  such  that  the  mere  reading  of  the  description 
will  show  that  it  does  not  identify  the  land,  the  deed  is  void  for 
uncertainty.  But  if  the  ambiguity  be  latent ^  that  is,  discoverable, 
not  from  tlie  words  employed,  but  only  from  a  reference  to  ex- 
trinsic facts  and  circumstances,  then  the  description  may  be  aided 
by  parol  evidence.  (6)  But  what  is  necessary  to  make  a  good 
description  will  be  best  understood  from  a  statement  of  particu- 
lars. Tlie  means  made  use  of  to  describe  land  are  chiefly  three: 
first,  specific  boundaries^  commonly  called  fixed  monuments^  or 
metes  fiJiA.  bounds  ;  secondly,  courses  and  distances j  as  determined 

4  Ohio,  446  ;'Mutoon  v,  Clapp,  8  Ohio,  248  ;  M*Chesney  v.  Wainwright,  6  Ohio,  452  ; 
Soott  V.  Douglas,  7  Ohio,  227  ;  Glover  v,  Ruffin,  6  Ohio,  255  ;  Ludlow  «.  Park,  4 
Ohio,  5. 

(a)  See  4  Kent,  Com.  455  ;  1  Phillips  on  Evidence,  473-480  ;  4  Comyn*s  Dig.  287  ; 
Wortliington  v.  Hylyer,  4  Mass.  196  ;  Blake  v.  Doherty,  6  Whoaton,  859 ;  Reisch  «. 
DickHon,  1  Mason,  10  ;  Jackson  v.  Clark,  7  Johns.  217  ;  Revei*o  v.  I^onard,  1  Mass. 
91  ;  Powell  r.  Clark,  6  id.  355  ;  Howes  v.  Barker,  3  Jolinn.  606  ;  Stebbins  v.  Eddv,  4 
Mason,  414  ;  M'Chesney  v.  Wainwright,  5  Ohio,  452  ;  McCulloch  ».  Aten,  2  Ohio, 
807  ;  Douglass  v.  M'Coy,  5  Ohio,  522  ;  Walsh  v.  Ringer,  2  Ohio,  327  ;  Alshire  v.  Hulse, 
6  Ohio,  534  ;  M'Coy  v,  Galloway,  3  Ohio,  282  ;  Benner  v.  Platter,  6  Ohio,  604  ;  Gavit 
V.  Chambers,  3  Ohio,  495  ;  Hopkins  «.  Kent,  9  Ohio,  13  ;  Throckmorton  v.  Moon,  10 
Ohio,  42  ;  HoUister  v.  Hunt,  9  Ohio,  8;  Galloway  v.  Brown,  16  Ohio,  428  ;  Reed  v. 
Marsh,  8  Ohin,  1 47  ;  Mai*sh  v.  Stephenson,  7  Ohio  State,  264  ;  Richardson  v.  Chicker- 
ing,   41  N.  H.  380  ;  OiHiyke  v.  Stephens,   4   Dutcher,  83  ;  Robinson  v.  White,   42 
Maine,  209.     In  M'Coy  v.  Galloway,  3  Ohio,  282,  the  court  say,  "It  is  admitted  that 
course  and  distince  must  give  way  to  natural  objects ;  but  this  rule  has  its  limits,  and 
must  be  used  with  sound  discretion.     Whore  a  natural  object  is  distinctly  called  for 
and  satisfactorily  proved,  it  becomes  a  landmark,  not  to  be  rejected,  because  the  cer> 
tainty  which  it  affords  excludes  the  probability  of  mistake  ;  while  course  and  distance, 
depending  for  their  correctness  on  a  great  variety  of  circumstances,  are  liable  to  l>e 
incorrect.     DiflTercncc  in  the  instruments  uspd,  and  in  the  case  of  surveyors  and  their 
assistants  must  lead  to  ditferent  results.     H<Mice  it  is  that  this  rule  has  been  estab- 
lished."    And  see  Hure  r.  Harris,  14  Ohio,  529.     But  jwrol  evidence  may  show  that 
a  reference  to  a  monument,  in  a«8herifrs  deed,  which  would  gi-eatly  enlarge  the  qnan* 
tity,  was  a  mere  mistake,     Spiller  v.  Nye,  16  Ohio,  16.     Wher6  the  monument  referred 
to  is  notorious,  a  mistake  in  stating  its  distance  is  not  material.    Buckley  v.  Gilmorey 
12  Ohio.  63. 

iff)  Dougherty  v.  Pardy,  18  111.  206  ;  McAfferty  v.  Conover,  7  Ohio  State,  99. 
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by  the  eompaBs  and  chain;  and  thirdly,  quantity^  as  determined 
by  computation  of  tl^e  number  of  acres.  With  regard  to  these, 
the  established  principle  is  this:  specific  boundaries  control 
courses,  distances,  and  quantity ;  that  is,  if  a  description  contain 
specific  boundaries  alone,  without  course  and  distance  or  quantity, 
it  will  be  sufficient ;  if  it  contain  all  three,  and  the  course  and 
distance  or  quantity  be  incompatible  with  the  specific  boundaries, 
the  latter  prevail;  if  it  cont-ain  only  course  and  distance  and 
quantity,  and  the  quantity  disagree  with  the  course  and  distance, 
the  latter. prevail ;  and  if  it  contain  course  and  distance  only,  it 
will  be  sufficient;  but  quantity  only  is  never  sufficient.  When 
all  the  particulars  mentioned  are  necessary  to  ascertain  the  prop- 
erty conveyed,  they  must  all  agree  ;  but  when  there  are  particu- 
lars sufficiently  certain  to  designate  the  property,  the  addition  of 
circumstances,  false  or  mistaken,  will  not  frustrate  the  convey- 
ance. Where  land  is  described  as  '^  between  "  certain  limits,  the 
limits  themselves  are  excluded.  If  the  description  name  a  monu- 
ment not  existing  at  the  execution  of  the  deed,  and  the  parties 
afterwards  agree  to  fix  one,  such  agreed  monument  prevails, 
though  not  exactly  coincident  with  the  line  described  in  the  deed. 
The  mention  of  the  quantity  of  acres,  after  a  specific  description, 
does  not  amount  to  a  covenant  as'  to  that  of  quantity ;  but  if  thd 
land  has  been  paid  for  according  to  the  quantity  stated,  and  the 
quantity  turns  out  to  be  less,  the  grantee  may  resort  to  chancery. 
When  the  quantity  is  qualified  by  the  words  "  more  or  less,"  or 
similar  words,  the  buyer  takes  die  risk,  and  cannot  be  relieved 
even  in  equity,  unless  there  be  actual  fraud,  (a)  When  land  is 
sold  at  so  much  for  the  entire  parcel,  as  for  a  field  enclosed,  or  an 
island  in  a  river,  any  surplus  over  the  stated  quantity  belongs  to 
the  grantee.  Where  the  description  is  "  pai-t  of  a  lot,"  or  "  one 
acre  of  a  lot,"  it  is  too  vague  to  sustain  a  sale.  Where  a  deed 
refers  to  another  deed  for  the  description,  and  the  land  can  be 
ascertained  by  such  reference,  the  description  is  good.  Neither 
the  town  nor  county  need  be  stated  in  the  description,  if  tlie  land 
can  be  otherwise  identified.  Where  the  description  is  "  so  many 
acres  in  the  south-west  corner  of  a  given  section,"  it  is  good,  and 
the  land  must  be  laid  out  in  a  square,  (b)  But  if  it  be  '*•  so  many 
acres  on  the  south  side,"  the  whole  south  line  must  be  the  base 
of  a  rectangle.  Where  the  description  specifies  "  a  tree  on  the 
bank  of  a  creek,  thence  down  the  creek  with  the  meanders 
thereof,"  low-water  mark  is  the  boundary,  even  though  the  tree 
be  at  some  distance  from  the  bank  ;  for  neither  corner  trees  nor 

{a)  Ketchnm  v.  Stont,  20  Ohio,  4/i3.  Words  expressing  qnantity  yield  to  moiiu- 
ments,  courses,  and  distances  ;  and  where  these  are  sufficient  to  determine  the  boun- 
daries of  the  land  conveyed,  there  is  no  covenant  that  the  land  described  contains  that 
quantity.  Mann  v,  Pearson,  2  Johns.  37  ;  Perkins  v,  Webster,  2  N.  H.  287  ;  Powell  v, 
Clark,  5  Mass.  355  ;  Davis  v.  Rainsford,  17  id.  207  ;  Flagg  v.  Thurston,  13  Pick.  145  ; 
Kewhall  v.  Ireson,  8  Cush.  595  ;  Pierce  v.  Faunce,  37  Maine,  63  ;  Emery  v.  Fowler, 
88  id.  99  ;  Chandler  v.  McCani,  38  id.  564. 

lb)  See  Stewart  v.  Aten,  5  Ohio  State,  257  ;  Winkler  v.  Higglns,  9  id.  599. 
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line  trees  are  required  to  be  in  the  actual  line ;  the  nearest  and 
most  permanent  objects  may  be  selected,  (a)  We  have  seen  that 
where  land  is  advertised  to  be  sold  for  taxes,  the  description  must 
be  as  certain  as  in  a  deed  ;  but  our  court  has  decided  that  a  defec- 
tive description  in  a  levy  upon  land,  may  be  supplied  by  parol. 
When  the  description  has  been  given  according  to  the  foregoing 
principles,  it  is  usual  to  find  the  following  addition  :  ^^  and  all  the 
estate,  right,  title,  interest,  claim,  and  demand  of  the  said  grantor, 
of,  in,  and  to  the  said  premises  and  every  part  thereof;  together 
with  all  and  singular  the  privileges  and  appurtenances  to  the 
same  belonging ;  and  the  rents,  issues,  and  profits  thereof."  But 
this  can  have  no  other  effect  than  to  lengthen  the  deed  ;  for  it  is 
a  general  principle,  that  when  land  passes,  all  that  is  appurtenant 
thereto  passes  with  it,  whether  mentioned  or  not.  (6)  We  have 
seen  that  when  a  man  grants  *'*'  all  his  estate  "  in  a  certain  piece 
of  land,  all  his  interest  thereby  passes ;  and  even  if  it  were  not 
BO,  the  brief  expression,  "  with  the  appurtenances j*  would  express 
afl  much  as  all  the  above  verbiage. 

Habendum  Clause,  (c)  Immediately  after  the  description,  it 
is  usual  to  insert  the  following  words :  "  To  have  and  to  hold  the 
premises  hereby  bargained  and  sold,  or  meant,  or  intended  so  to 
be,  with  the  appurtenances,  to  the  only  proper  use  and  behoof  of 
the  said  grantee,  his  heirs  and  assigns  for  ever."     The  original 

Eurpose  of  this  clause,  which  is  a  literal  translation  from  the 
latin  form,  was,  to  explain  the  nature  of  the  grant,  and  specify 
the  tenure  bv  which  the  land  was  to  be  held  ;  but  as  we  have  no 
peculiarity  of  tenure,  and  as  the  nature  of  the  estate  conveyed 
has  been  already  specified  in  the  granting  clause,  this  clause  is 
utterly  useless  in  common  deeds.  In  deeds  of  trust,  however,  it 
is  convenient  to  insert  the  habendum  clause,  for  the  purpose  of 
specifying  therein  the  trust  created  ;  though  it  is  not  necessary 
even  there.  In  leases,  also,  it  is  usual  to  state  the  duration  of 
the  lease  and  the  terms  of  rent  in  this  clause,  in  the  following 
language :  "  To  have  and  to  hold  the  said  demised  premises  with 
the  appurtenances  to  the  said  lessee  and  his  assigns,  from  the 

said day  of for  and  during,  and  to  the  full  end 

and  terra  of years  from  thence  next  ensuing,  and  fully  to 

be  complete  and  ended : "  but  of  this  it  is  sufficient  to  say,  that 
the  whole  might  be  expressed  with  equal  force,  by  inserting  im- 
mediately after  the  description  the  following  words :  "  for  the  term 
of years  from  the  said day  of : "  and  in  com- 

(a)  ^  Where  a  description  calls  for  the  meanders  of  a  stream,  giving  course  and  distance^ 
in  subsequent  conveyances  by  the  same  description,  after  changes  by  accretion  and 
attrition,  the  meander  line  will  control  course  and  distance  even  if  the  stivanuin  very 
dry  weather  occasionally  ceases  to  flow  over  the  ripples.  Niehaus  v.  Shepherd,  26 
Ohio  State,  40.  )• 

(b)  For  example,  Meek  v.  Breckenridge,  29  Ohio  State,  642,  a  sale  by  metes  and 
bounds  carries  such  right  as  the  grantor  had  to  have  the  eaves  of  the  house  projecting 
beyond  his  bounds. 

(c)  4  Kent,  Com.  468. 
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mon  deeds,  where  there  is  no  trust  to  be  expressed,  the  clause  had 
better  be  omitted  altogether.  I  will  only  add,  that  where  it  is  in- 
serted, it  becomes  void,  if  it  be  repugnant  to  the  estate  created 
by  the  granting  clause. 

Covenants,  (a)     We  have  before  observed  that,  by  our  criminal 

(rt)  4  Kent,  Com.  457  ;  PattePBon's  Lessee  v.  Pease,  6  Ohio,  190  ;  Kingdom  v.  Not- 
tle,  I  Maule  k  Selwvn,  355,  and  2  id.  53  ;  Greenby  v.  Wilcox,  2  Johns.  1 ;  Haiuitton 
V.  Wilson,  4  id.  72  ;  Bickford  r.  Page,  2  Mass.  456  ;  Wyman  v.  BaUad,  12  id.  304 ; 
Backus  V.  McCoy,  3  Ohio,  211  ;  Sprague  v.  Baker,  17  Mass.  586 ;  King  v.  Kerr,  6 
Ohio,  154  ;  Foote  v.  Buniet,  10  id.  317,  where  the  whole  law  of  covenants  real  is  fully 
detailed  iu  the  note.  This  subject  is  well  treated  in  Kawle  on  Coveuauts  for  Title. 
See  also  2  Parsons  on  Contracts,  494-508  ;  Sedgwick  on  Damages,  ch.  vt 

Tlu  Covenant  of  Warranty,  The  rule  of  damages  is  the  purchase-money  and  inter- 
est. Clark  V.  Parr,  14  Ohio,  118  ;  King  v.  Kerr,  5  id.  154  ;  Lloyd  v,  Quinihy,  5  Ohio 
State,  262.  Or  expenses  and  counsel  fees  if  the  paramount  title  was  gotten  lid  of  by 
litigation.  Lane  v.  Fury,  31  Ohio  State,  574.  In  the  case  of  King  v.  Kerr  it  is  also 
held,  that  notice  to  the  warrantor  of  being  sue<i  in  ejectment  is  not  required  to  hold 
him ;  and  where  there  ara  several  successive  warrantors,  though  each  may  be  sued 
separately,  there  can  be  but  one  satisfaction.  Also  that  where  the  benefit  of  the  occupy- 
ing claimant  law  is  demanded,  and  results  in  the  defendant's  retaining  the  land  by 
paying  its  value,  this  is  an  eviction.  Wilson  v.  Taylor,  9  Ohio  State,  595.  In  the 
New  England  States  generally,  the  measure  of  damages  for  the  breach  of  this  covenant 
is  the  value  of  the  land  at  the  time  of  eviction.  2  Parsons  on  Contracts,  500.  A 
mortgagee,  even  after  a  decree  of  foreclosure,  may  maintain  an  action  against  the  mort- 
gagor for  breach  of  the  covenant  of  vrarranty  in  the  mortgage ;  and  the  measure  of 
damages  is  the  debt  due  to  him,  with  interest,  notwithstanding  the  encumbrance  which 
constitutes  the  breach  is  a  less  amount.  Lloyd  v,  Quimby,  5  Ohio  State,  262  ;  Elder 
V.  True,  32  Maine,  104.  A  widow  evicted  from  her  dower,  after  assignment,  by  title 
paramount  to  that  of  her  husband,  cannot  sue  on  the  warranty  to  him.  St.  Clair  «. 
Williams,  7  Ohio,  2  pt  110.  But  dower  assigned  by  metes  and  bounds,  is  an  eviction 
under  tliis  covenant  Johnson  v.  Nyce,  17  Ohio,  66;  Nyce  v.  Obertz,  17  id.  71. 
And  so  is  dower  assigned  in  rents  and  profits.  McAlpine  v.  Woodruff,  11  Ohio  State, 
120.  Though  a  married  woman,  uniting  with  her  husband,  cannot  be  sued  upon  this 
covenant,  she  is  estopped  by  it  Hill  v.  West,  8  Ohio,  222.  And,6o  though  she  convey 
without  her  husband.  Rosenthal  v.  Mayhugh,  33  Ohio  State,  155.  Where  land  in  a 
deed  is  declared  to  be  conveyed  subject  to  a  certain  encumbrance,  this  is  an  exception 
of  such  encumbrance  from  the  subsequent  covenant  of  warranty,  tUthough  the  warranty 
is  general  in  its  terms.  Bricker  v.  Bricker,  11  Ohio  State,  240.  CoTitra,  flstabrook  v. 
Smith,  6  Gray,  572. 

The  Covenant  of  Seisin,  This  covenant  is  broken  as  soon  as  made  if  the  grantor 
has  no  title,  without  waiting  for  eviction,  and  the  rule  of  damages  is,  the  purchase- 
money  and  interest,  the  same  as  in  warranty.  Innes  v.  Agnew,  1  Ohio,  386  ;  Backns 
V.  M'Coy,  3  id.  211  ;  Spurk  v,  Vanguudy,  3  id.  307  ;  Robinson  v,  Neil,  8  id.  525  ;  Kin- 
caid  V.  Brittain,  5  Snee<l,  1 19.  But  these  cases  also  decide  that  where  the  grantor,  at 
the  time  of  making  this  covenant,  was  in  actual  possession,  claiming  title,  the  cove- 
nant is  then  a  real  one,  and  runs  with  the  land.  Tne  covenants  of  seisin  and  of  power 
to  convey  are  not  identical.  The  former  is  more  comprehensive.  But  they  agree  in 
this,  that  if  the  grantor  was  in  possession,  they  run  with  the  land.  Devore  v,  Sun- 
derland, 17  Ohio,  52  ;  Raymond  v.  Raymond,  10  Gush.  134.  But  in  several  of  the 
States  the  covenant  of  seisin  is  not  satisfied  by  an  actual  seisin,  and  it  is  regarded  as 
a  covenant  for  title.  See  Lockwood  v.  Sturdevaiit,  6  Conn.  385 ;  Comstock  v.  Corn- 
stock,  23  id.  349  ;  Parker  v.  Brown,  15  N.  H.  186 ;  Rawle  on  Covenants  for  Title, 
p.  48. 

Covenants  in  Oerural.  A  covenant  to  warrant  and  defend,  "  as  executors  are  bound 
by  law  to  do,"  is  not  binding.  Day  v.  Brown,  2  Ohio,  345.  The  same  case  decides 
that  where  the  name  of  the  covenantor  is  left  blank,  it  cannot  be  filled  by  implication. 
But  fiduciary  vendors  may,  by  apt  words,  bind  themselves  by  personal  covenants. 
Rawle  on  Covenants  for  Title,  pp.  571-8  ;  Lockwood  v.  Gibson,  12  Ohio  State,  526. 
It  is  erroneous  to  decree  that  infants  shall  convey  with  covenants,  since  they  cannot  so 
bind  themselves.  St.  Clair  v.  Smith,  3  Ohio,  355.  A  covenant  with  county  commis- 
sioners thereafter  to  be  elected  is  void.  Sloane  v.  M'Conahy,  4  Ohio,  157.  A  covenant 
for  conveyance  may  be  discharged  by  a  parol  contract  upon  a  sufficient  consideration. 
Reed  v,  M'Qrew,  6  Ohio,  375.    A  contract  to  convey  so  soon  as  the  piirchaae-mozi«y 
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law,  if  a  man  conveys  land  to  which  he  knows  he  has  no  title, 
with  intent  to  defraud,  it  is  a  penitentiary  offence;  but  wher6 
there  is  no  intention  to  defraud,  the  mere  fact  of  conveying  does 
not  amount  to  a  warranty  of  title.  The  liability  of  the  grantor 
for  the  goodness  of  the  title,  in  conveyances  in  fee,  depends  upon 
the  express  covenants  inserted  in  the  deed.  I  think  it  may  be 
safely  laid  down,  that,  unless  otherwise  provided  by  statute,  there 
is  no  such  thing  as  an  implied  warranty  (a)  of  a  title  in  fee  to 
real  property,  unless,  perhaps,  by  using  the  word  give.  Hence  the 
grantee  always  requires  an  express  covenant,  when  he  means  to 
hold  the  grantor ;  and  the  grantor  always  gives  a  quitclaim  deed, 
when  he  intends  to  exempt  himself  from  liability.  But  in  leases 
for  years,  the  words  ^^  grant  and  demise  "  are  held  to  imply  a  cove- 
nant of  title  and  for  quiet  enjoyment;  and  perhaps  any  other 
words  creating  the  contract  of  lease  would  have  the  same  effect. 
It  follows,  then,  that  the  man  who  purchases  land  must  observe 
the  maxim,  caveat  emptor;  and  if  he  means  to  hold  the  grantor 
liable,  he  must  require  express  covenants.  It  has  been  specially 
provided  in  several  of  the  States,  that  the  words  ^'  grant,  bargain, 
and  sell,"  shall  amount  to  a  covenant  against  the  acts  and  encum- 
brances of  the  grantor :  but  we  have  no  such  provision ;  and 
therefore,  however  excellent  the  principle,  I  presume  that  even 
this  covenant  would  not  be  implied.  The  ancient  warranty  was  a 
covenant  real^  whereby  the  grantor  warranted  the  title,  and  bound 
himself,  in  case  of  eviction,  to  furnish  other  land  of  equal  value. 
But  in  this  country,  the  ancient  warranty  has  been  entirely  super- 
ceded by  specific  covenants,  of  which  there  are  five.     1.  That  the 

grantor  is  lawfully  seised  :  "  And  the  said [grantor] ,  for 

himself,  his  executors,  and  administrators,  does  hereby  covenant, 

promise,  and  agree  to  and  with  the  said [grantee] ,  his 

heirs,  executors,  administrators,  and  assigns,  that  he  is  lawfully 
seised  as  owner  of  the  premises  hereby  bargained  and  sold,  or 
meant  and  intended  so  to  be."  2.  That  the  grantor  has  good 
right  to  convey :  "  And  that  he  has  good  right,  full  power,  and 
lawful  authority  to  sell  and  convey  the  same  in  manner  and  form 

nhall  be  paid,  requires  simnltaneoiiB  performance  or  tender  of  performance.  Webb  v. 
Stevenson,  6  Ohio,  282.  Where  the  covenant  is  "to  convey  land  in  fee-simple,  clear 
of  aU  encumbrance,  the  title  to  be  indisputable,**  there  must  be  a  clear,  connected 
paper-title.  Courcier  v.  Graham,  1  Ohio,  330.  Where  the  covenant  is  to  convey  with- 
out naming  the  day,  and  on  the  other  aide,  to  pay  part  on  demand,  and  the  rest  on  a 
day  name(^  the  covenants  are  mutual  as  to  time,  and  the  purchaser  cannot  sue  without 
payment  or  tender  of  the  whole  purchase-money.  M'Coy  r.  Bixbee,  6  Ohio,  810.  The 
covenant  acainst  encumbrances  covers  taxes  which  are  a  lien  upon  the  land  when  the 
deed  is  made,  though  not  yet  due,  and  also  all  other  encumbrances,  though  known  to 
the  parties,  unless  exceptea  in  the  deed  ;  and  parol  evidence  is  not  admissible  to  show 
that  the  parties  intended  them  to  be  excepted.  Ijonav.  Moler,  5  Ohio  State,  271. 
Also  an  assessment  for  street  or  road  improvement  payable  in  annual  instalments  run- 
ning through  several  years  is  covered  by  this  warranty  through  the  entire  series  of 
years.    Craig  v.  Heis,  30  Ohio  State,  550. 

(a)  Grannis  o.  Clark,  8  Cowen,  36  ;  Barney  v.  Keith,  4  Wend.  502  ;  Young  v.  Har- 
gnige,  7  Ohio,  2  pt.  63.  Statutes  exist  in  several  of  the  western  States,  by  which  the 
words  "  grant,*'  &c.,  imply  a  warranty.  Eing  v.  GiUon,  82  IlL  848  ;  Blossom  «.  Van 
Court,  84  Missouri,  890. 
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aforesaid."  8.  That  the  land  is  free  from  encumbrances :  ^^  And 
that  the  said  premises  are  now  free,  clear,  discharged,  and  unen- 
cumbered of  and  from  all  former  and  other  grants,  titles,  leases, 
encumbrances,  charges,  estates,  judgments,  liens,  mortgages,  taxes, 
and  assessments,  of  what  kind  or  nature  soever."    4.  That  the 

grantee  shall  quietly  enjoy:  "  And  that  the  said [grantee], 

his  heirs  and  assigns,  shall  and  may,  at  all  times  hereafter,  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
above-granted  premises,  and  every  part  and  parcel  thereof,  with 
the  appurtenances,  without  any  let,  suit,  trouble,  molestation,  evic- 
tion, or  disturbance  of  any  person  or  persons  lawfully  claiming  or 
to  claim  the  same."    5.  That  the  grantor  will  warrant  and  defend: 

"  And  further,  that  the  said [grantor],  his  heirs,  executors, 

and  administrators  will  warrant  and  for  ever  defend  the  aforesaid 
premises,  with  their  appurtenances,  and  every  part  and  parcel 

thereof,  unto  the  said [grantee],  his  heirs  and  assigns^ 

against  all  persons  claiming,  or  to  claim,  by,  from,  or  under  him, 
them,  or  any  of  them,  or  by,  from,  or  under  any  other  person  or 
persons  whomsoever."  The  first  three  of  these  covenants  have 
usually  been  considered  as  personal  covenants,  operating  presently ; 
and  the  last  two,  as  real  covenants,  operating  prospectively.  In 
fact,  a  strict  analysis  would  reduce  these  five  covenants  to  two ; 
one  importing  a  clear  title  now,  and  giving  an  immediate  right  of 
action  if  this  be  not  true ;  the  other  looking  to  the  ultimate  secur- 
ity of  title,  and  giving  a  future  right  of  action  whenever  such  title 
should  be  actually  defeated.  Accordingly,  the  covenant  of  seisinj 
which  is  a  present  covenant,  and  the  covenant  of  warranty ^  which 
is  a  future  covenant,  are  the  two  most  commonly  used  in  our 
deeds.  Very  rarely  is  any  other  covenant  inserted,  unless  it  be  in 
the  covenant  against  encumbranee^  which  is  also  a  present  cove- 
nant. But  the  tendency  of  recent  decisions  is  to  remove  all  dis- 
tinction between  present  and  future  covenants,  by  making  them 
all  run  with  the  land,  and  operate  prospectively.  The  only  excep- 
tion is  where  the  covenantor,  at  the  time  of  the  conveyance,  was 
not  in  possession  claiming  title ;  in  which  case,  the  covenant  of 
seisin  is  held  to  be  a  present  personal  covenant,  not  running  with 
the  land,  but  broken,  if  at  all,  as  soon  as  made,  and  giving  an  im^ 
mediate  right  of  action  before  eviction.  With  this  exception,  the 
three  covenants,  of  seisin,  of  warranty,  and  against  encumbrances, 
are  real  covenants,  running  with  the  land.  Those  of  seisin  and 
warranty  give  no  right  of  action  until  eviction,  (a)  That  against 
encumbrance  gives  no  right  of  action  until  the  encumbrance  haa 

(a)  Gilman  v.  Haven,  11  Cush.  830  ;  Lothrop  o.  Snell,  11  id.  458 ;  Picket  v. 
Picket,  6  Ohio  State,  525  ;  Hannah  v.  Henderson,  4  Ind.  174 ;  Norton  v.  Jackson, 
5  Cal.  262 ;  Stipe  v.  Stipe,  2  Head,  169  ;  Brady  v.  Spurck,  27  Ul.  478.  The  pur- 
chaser cannot  plead  defect  of  title  in  bar  to  an  action  on  the  note  for  the  purchaM- 
money,  iinlrss  he  has  been  evicted  by  title  paramount  Id.  But  this  is  now  altered  bj 
statute.  R.  S.  |  5780  ;  and  in  such  action  the  purchaser  by  counter*claim  can  set  np 
outstanding  titles  or  encumbrances  covered  by  tne  covenants.  Pnrcell  9.  Heeny,  So 
Ohio  State,  39  ;  Cincinnati  o.  Brachman,  85  id.  289  ;  Craig  v.  HtU,  30  id.  650. 


456  TITLB  BY  PUBCHASB. 

been  paid  off.  In  all  three  the  measure  of  damages  is  the  same ; 
namely,  the  purchase-money,  with  interest  and  charges  of  liti- 
gation.  And  this  is  the  case  even  when  the  removing  of  the 
encumbrance  has  cost  more  than  the  above  amount.  But  the 
covenants  of  seisin  and  warranty  being  of  such  universal  impor- 
tance, I  will  be  a  little  more  explicit  respecting  them. 

The  covenant  of  seisiny  stripped  of  its  surplusage,  amounts  to 
this:  that  the  grantor  is  the  lawful  owner  in  fee-simple.  As 
this  covenant  is  in  the  present  tense,  if  the  grantor  has  not  the 
title  at  the  date  of  the  deed,  there  is  a  breach  of  the  covenant 
instantly  ;  whence  it  has  been  sometimes  held,  that  the  covenant 
of  seisin  is  merely  dk  personal  covenant,  and  not  a  real  cove- 
nant running  with  the  land ;  and  accordingly  that  the  ^'  assigns  " 
of  the  grantee,  though  expressly  named,  cannot  avail  themselves 
of  it,  because  a  personal  contract  cannot  be  assigned.  This  is 
tlie  doctrine  of  several  of  the  States.  But  in  this  State,  the  es- 
tablished doctrine  with  regard  to  the  covenant  of  seisin  is  this : 
if,  at  the  time  of  executing  the  deed,  the  grantor  was  not  seised 
either  in  fact  or  in  law ;  that  is,  if  tlie  grantor,  or  some  person 
claiming  under  him,  was  not  in  actual  possession  claiming  title, 
the  covenant  of  seisin  is  broken  instantly,  and  does  not  pass  with 
the  land  to  the  heirs  or  assigns  of  the  grantee :  but  on  the  other 
hand,  if  the  grantor  was  in  possession  with  claim  of  title,  then 
this  covenant  runs  with  the  land,  and  is  not  broken  until  actual 
eviction  by  a  paramount  title ;  in  a  word,  it  has  in  the. latter  case 
the  same  operation  as  a  covenant  of  warranty ;  and  this  is  now 
the  English  doctrine,  (a)  The  covenant  of  warranty/  (6)  is  an 
undertaking  to  indemnify  against  all  existing  claims  which  may 
in  future  be  presented.  It  is  in  express  terms  made  prospective ; 
it  runs  with  the  land  into  whosesoever  hands  it  passes,  and  is  not 
broken  until  there  has  been  an  actual  eviction  by  a  paramount 
title.  Where  the  land  has  passed  through  several  hands,  with 
covenants  of  warranty,  the  last  holder  may,  upon  eviction,  main- 
tain a  separate  action  against  every  prior  warrantor,  or  may 
single  out  either  at  his  pleasure ;  but  he  can  obtain  only  one 
satisfaction,  and  the  person  wlio  makes  that  can  immediately  sue 
either  or  all  of  those  who  precede  him.  {c) 

Such  being  the  legal  effect  of  these  covenants,  we  can  now 
ascertain  how  much  of  surplusage  there  is  in  the  forms  above 
given.    The  grantor  expressly  names  ^^  his  heirs,  executors,  and 


(a)  Backus  v,  McCoy,  3  Ohio,  211 ;  Devore  v.  Sunderland,  17  Ohio,  52  ;  Lane  v. 
Pury,  81  Ohio  State,  574,  677  ;  Betz  v.  Bryan,  89  id.  320. 

lb)  Inncs  v.  Agiiew,  1  Ohio,  386  ;  King  v.  Kerr,  5  id.  154  ;  St.  Clair  v.  Williams, 
7  id.  2  pt.  110  ;  Day  v.  Brown,  2  id.  345  ;  Bond  v.  Swearingen,  1  id.  395  ;  Douglass 
V.  McCoy,  5  id.  522 ;  Allen  v.  Parish,  3  id.  107.  But  oven  a  covenant  of  warranty 
does  not  run  with  the  land,  if  the  grantor  was  not  in  possesion  when  he  conveyed. 
Moore  v.  Merrill,  17  N.  H.  75.  Nor  does  it  run  with  the  land  after  it  has  once  Ixu'n 
substantially  broken.  Hall  v.  Plaine,  14  Ohio  State,  417.  A  covenant  to  keep  up 
fences  runs  with  the  land  to  a  certain  extent  at  least.  Kaster  v.  Little  Miami  R.  B. 
Co.,  14  Ohio  State,  48. 

(c)  Wilson  V.  Taylor,  9  Ohio  SUte,  595. 
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administrators."  Is  this  necessary  in  order  to  bind  them  ?  One 
would  suppose  so,  from  the  care  taken  to  insert  them ;  but  the 
fact  is,  that  as  a  general  rule  heirs,  devisees,  executors,  and  ad- 
ministrators are  liable  for  the  debts  and  undertakings  of  the  dch 
ceased,  so  far  as  they  have  assetSy  whether  mentioned  or  not  at 
the  contracting  of  the  debt ;  and  there  is  nothing  in  the  nature 
of  these  covenants  to  distinguish  them  from  other  pecuniary  obli- 
gations ;  it  cannot  therefore  be  necessary  in  any  case  to  specify 
them,  in  order  to  bind  them.  Whenever  the  cause  of  action  by 
law  survives,  they  arc  liable  without  being  mentioned,  if  they 
have  assets ;  and  when  it  does  not  by  law  survive,  no  words  of 
tlie  deceased  could  bind  them.  Again,  the  grantor  covenants 
^^with  the  grantee,  his  heirs,  executors,  administrators,  and 
assigns:"  is  this  necessary  in  order  to  extend  the  benefit  of 
the  covenant  to  them?  If  the  covenant  runs  with  the  land, 
the  '^ heirs  and  assigns"  may  take  advantage  of  it  without  be- 
ing named,*  as  our  court  has  declared ;  and  if  it  does  not  run 
with  the  land,  they  cannot,  although  named,  avail  themselves  of 
it;  as  has  been  also  declared:  therefore  it  can  be  in  no  case 
necessary  to  mention  them :  and  as  to  ^^  executors  and  adminis- 
trators," if  the  covenant  runs  with  the  land,  they  cannot  sue 
although  mentioned,  and  if  it  does  not  run  with  the  land,  they 
can  sue,  though  not  mentioned,  as  in  case  of  any  other  debt 
or  liability  due  to  the  deceased.  The  conclusion  then  is,  that 
in  any  of  the  covenants  in  a  deed,  it  is  sufficient  to  name  the 
grantor  and  grantee,  without  their  representatives  or  assigns. 
As  to  the  tautology  of  the  words,  "  promise,  covenant,  and 
agree  to  and  with,"  it  is  hardly  necessary  to  say  that  the  words, 
"covenant  with,"  have  the  same  force.  So  of  the  expressions, 
"good  right,  full  power,  and  lawful  authority" — either  is  as 
good  as  all.  So  the  phrase,  "  every  part  and  parcel  thereof," 
after  "  appurtenances,"  is  superfluous,  because  the  whole  in- 
cludes every  part.  And  the  whole  expression,  "  against  «ill 
persons  claiming  or  to  claim  by,  from,  or  under  him,  tlicm,  or 
any  of  thein,  or  any  other  person  or  persons  whomsoever," 
means  no  more  than  "  against  all  claims  whatsoever."  xiccord- 
ingly,  if  all  surplusage  be  left  out,  these  two  covenants  will  run 
as  follows  :  "  and  the  said  grantor  does  hereby  covenant  with  the 
said  grantee,  that  he  is  the  lawful  owner  of  the  said  premises,  in 
fee-simple ;  and  that  he  will  warrant  and  defend  the  title  against 
all  future  claims." 

A  deed  containing  the  above  covenants  is  usually  called  a 
"  warranty  deed,^^  to  distinguish  it  from  a  "  quitclaim  deed^'' 
which  either  contains  no  covenant  at  all,  or  onlv  a  covenant 
against  the  acts  of  tlie  grantor.  This  covenant  is  usually  in 
the  following  form :  "  That  the  said  grantor  has  not  done  or 
suffered  any  thing  whereby  the  title  of  the  said  premises  to 
the  said  grantee  can  be  frustrated  or  annulled."  To  which  is 
sometimes  added  another,  which  when  abbreviated  is  as  follows : 
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^^  And  further,  that  he  will  warrant  and  for  ever  defend  the  said^ 
premises  against  all  persons  claiming  under  him,  his  heirs,  or 
assigns."  The  only  other  difference  of  form  between  a  quit- 
claim and  a  warranty  deed,  is  in  the  granting  clause,  where  in  the 
former,  the  word  "  quitclaim,"  or  "  release,"  is  usually  inserted. 

In  a  lease  there  are  usually  covenants  by  the  lessor  and  lessee,  (a) 
Those  by  the  lessor  are :  1.  A  covenant  to  renew  the  lease  at  the 
expiration  of  the  term.  Without  this  covenant,  the  lessor  is  not 
bound  to  renew;  and  when  inserted,  it  runs  with  the  land,  and 
binds  any  one  who  obtains  the  reversion.  2.  A  covenant  to  repair. 
Without  this,  the  lessor  is  not  bound  to  repair  or  allow  for  repaira. 
But  the  lessee  would  be  compelled  to  repair  at  his  own  expense, 
or  incur  a  liability  for  permissive  waste.  3.  A  covenant  for  quiet 
enjoyment.  Without  this,  the  lessee  who  should  be  disturbed 
during  his  term,  could  have  no  remedy.  Those  by  the  lessee  are : 
1.  A  covenant  to  pay  the  rent.  Unless  there  be  such  a  covenant, 
the  lessor  can  only  recover  his  rent  by  an  action  for  use  and  oc- 
cupation. But  where  there  is  an  express  covenant  to  pay,  the 
lessee  will  be  liable,  although  the  premises  should  be  destroyed 
by  fire,  or  other  inevitable  accident.  (6)  2.  A  covenant  not  to 
assign  or  underlet.  Without  such  a  covenant  the  lessee  may  do 
either,  this  power  being  implied  where  it  is  not  denied,  as  we  have 
already  seen.  8.  A  covenant  to  yield  possession  to  the  lessor  at 
the  expii*ation  of  the  lease.  The  only  effect  of  this  covenant  is 
to  make  the  lessee  answerable  in  damages  for  any  detention.  For 
the  lessor  can  Tecover  possession  as  speedily  without  this  cove- 
nant as  with  it ;  but  he  cannot  recover  damages.  There  is  also  a 
clause  of  re-entry  or  forfeiture  for  non-payment  of  rent,  which  is 
peculiarly  necessary  in  this  State,  because  there  is  no  remedy  by 
distress  ;  but  there  is  this  nice  distinction  to  be  observed :  If  the 
proviso  be  that  upon  non-payment  by  a  given  day,  the  lease  shall 
be  voidj  no  after-acceptance  of  rent  will  operate  as  a  confirmation. 
But  where  the  proviso  is  only  for  re-entry^  and  the  lessor  after- 
wards accepts  rent,  the  breach  is  cured.  And  the  tenant  is  not 
bound  to  seek  the  landlord  off  of  the  land.  The  rent  must  be  de- 
manded on  the  premises;  though  a  personal  tender  off  of  the 

(a)  A  covenant  in  a  lease  to  iusnre,  when  the  money  realized  in  case  of  loss  is  to  be 
expended  in  rebuilding  or  repair,  is  sach  a  covenant  as  may  run  with  the  land.  Masury 
V.  Southworth,  9  Ohio  State,  340  ;  but  in  the  absence  of  an  agreement  to  employ  it  in  re- 
building, see  as  to  the  lessee's  interest  in  insurance  gotten  by  him  for  the  lessor  s  benefit. 
Gilbert  v.  Port,  28  Ohio  State,  276.  The  covenant  of  the  lessee  to  pay  rent,  fixes  his 
liability  for  the  rent  for  the  whole  term  of  the  lease  ;  and  he  will  continue  to  be  liable 
for  it,  although  he  has  assigneil  the  lease  with  the  consent  of  the  le^isor,  and  the  lessor 
has  accepted  rent  from  the  assignee.  SutlifTv.  Atwood,  15  Ohio  State,  194  ;  Harmony 
Lodge  V.  White,  30  Ohio  State,  569.  And  though  the  lease  be  a  perpetual  one.  Taylor 
V.  De  Bus,  31  id.  468.  And  he  is,  in  Ohio,  liable  to  the  assignee  of  the  reversion,  though 
there  is  neither  privity  of  estate  nor  of  contract  between  them.  Smith  v.  Harrison,  42 
id.  180. 

(6)  Linn  v.  Ross,  10  Ohio,  412  ;  Fowler  v.  Bott,  6  Mass.  68,  now  altered  by  stat* 
ate,  R.  S.  f  4118  ;  but  under  this  statute  the  conduct  of  third  parties  cutting  off  light 
and  air  by  building  and  thus  reuderiug  the  rented  property  uninhabitable,  does  not 
absolve  the  leasee. 
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land  will  be  good.  I  have  mentioned  that  an  actual  eviction  is 
necessary  before  proceeding  on  the  covenant.  But  our  court  has 
decided  that  where  the  defendant  in  ejectment,  after  judgment 
against  him,  claims  the  benefit  of  the  occupying  claimant  law, 
and  so  is  not  actually  evicted,  he  may  nevertheless,  in  this  case, 
proceed  upon  his  covenants. 

All  that  has  been  said  on  the  subject  of  covenants,  applies 
chiefly  to  those  cases  where  the  owner  of  the  land  conveys  in 
proprid  persond.  An  attorney  in  fact  may  bind  his  principal  by 
covenants,  if  expressly  authorized  so  to  do  by  the  power.  But 
those  agents  who  derive  their  authority  from  the  law,  as  guar- 
dians, executors,  administrators,  insolvent  commissioners,  sheriffs, 
and  auditors,  have  no  authority  to  bind  those  whom  they  repre- 
sent, and  therefore  their  covenants,  if  binding  at  all,  would  only 
bind  themselves.  In  such  deeds,  therefore,  covenants  are  seldom 
inserted.  There  is,  however,  a  case  in  wliich  executors  cove- 
nanted ^^  to  warrant  and  defend,  as  executors  are  bound  by  law  to 
do ; "  and  the  court  held  this  to  be  no  covenant  by  them,  because 
they  are  not  bound  by  law  to  warrant  at  all.  (a)  In  the  same 
case,  the  covenant  of  seisin  contained  a  blankj  instead  of  the  name 
of  the  party  seised,  and  the  court  held  this  covenant  void  on  that 
account. 

JSstoppeL  (6)     In  this  connection,  it  is  proper  to  say  a  word  on 

(a)  Day  v.  Brown,  2  Ohio,  345. 

(b)  Ou  the  general  subject  of  estoppel,  see  2  Black.  Com.  295  ;-  4  Kent,  Com.  97, 
254,  440  ;  2  Pai-sons,  Cont  340  ;  Merritt  v.  Home,  5  Ohio  State,  307  ;  Buckingham 
V.  Hanna,  2  id.  551 ;  Coakley  v.  Perry,  3  id.  344  ;  Hamilton  v,  Zimmerman,  5Sueed, 
39.  Estoppels  are  not  favored  by  courts  of  law,  and  still  less  by  courts  of  chancery. 
Lieby  v.  Parks,  4  Ohio,  469.  A  deed  not  legally  attested  does  not  work  an  estoppel. 
Wallace  v.  Miner,  6  Ohio,  366  ;  Patterson  r.  Pease,  5  id.  190.  But  see  Douglas  v. 
Scott,  5  Ohio,  194.  Where  a  patent  issues  to  the  heir,  on  the  entry  and  survey  of  his 
ancestor,  he  is  estopped  from  denying  his  ancestor's  title.  Bond  v.  Swearingen,  1 
Ohio,  395 ;  Douglass  v.  McCoy,  5  id.  522  ;  Jackson  v.  Williams,  10  id.  69.  Where 
the  grantor  had  only  an  equitable  title,  and  afterwards  obtains  the  legal  title,  if  then 
was  a  warranty,  his  heirs  are  estopped.  Allen  v.  Parish,  3  Ohio.  107  ;  Hi-oadwcU  v» 
Phillips,  30  Ohio  State,  255  ;  Moore  v.  Rake,  2  Dutcher,  574  ;  Lindsey  v.  Ramsey,  22 
Oa.  627  ;  Robertson  v.  Wilson,  38  N.  H.  48  ;  Hayes  v.  Tabor,  41  N.  H.  521  ;  Philly 
V.  Sanders,  11  Ohio  State,  490;  Carbrey  v.  Willis,  7  Allen,  364  ;  Ross  v,  Adams, 
4  Dutcher,  160  ;  Goodman  v,  Beacham,  24  Ga.  150.  He  is  estopped  also,  if  there  waa 
a  covenant,  for  further  assurance.  Bennett  v.  Waller,  23  111.  97.  Where  a  deed  is  in 
the  ordinary  form  of  a  release,  purporting  only  to  convey  all  the  right,  title,  and  inter- 
est of  the  grantors,  it  conveys  only  the  vested  interest  of  the  ^ntors  in  the  premises  at 
the  time,  and  tlie  covenant  of  warranty  is  only  coextensive  with  the  grant,  and  does  not 
therefore  estop  from  the  assertion  of  an  after-acquired  title.  White  v.  Brot'^w,  14  Ohio 
SUte,  339  ;  Ballard  v.  Child,  46  Maine,  152  ;  Lownsdale  v,  Portland,  1  Oregon,  381. 
In  ejectment,  where  both  parties  claim  under  the  same  chain  of  title,  the  defendant  is 
e8to[)ped  from  denviug  its  validity.  Hart  v,  Johnson,  6  Ohio,  87.  Recitals  work  an 
estoppel,  even  in  the  deed  of  a  remote  grantor.  Kinsman  v,  Loomis,  11  Ohio,  475.  A 
recital  in  a  deed,  that  the  grantor  has  a  certain  interest  in  the  land,  which  interest  the 
deed  purports  to  convey,  estops  the  grantor,  and  all  persons  in  privity  with  him,  to 
deny  that  fact,  and  therefore  prevents  them  from  asserting  any  subaequently  acquired 
title  inconsistent  therewith.  French  v,  Spencer,  21  How.  228.  But  recitals  can  only 
affect  parties  and  privies.  Miller  v.  Holman ,  1  Grant's  Cases,  243  ;  Moore  v.  Littel, 
40  Barb.  488.  Those  covenants  only  work  an  estoppel  which  run  vrith  the  land  and 
contain  an  express  warranty.  Boyd  v,  Longworth,  11  Ohio,  235.  Such  covenants  will 
estop  a  wife  who  unites  with  her  husband  :  Hill  v.  West,  8  Ohio,  222  ;  or  a  wife  who 
supposed  her  husband  dead  after  seven  yearn*  absence,  and  made  a  deed  withooi  him : 
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the  subject  of  estoppel.  By  estoppel  is  meant  that  a  party  is  not 
allowed  to  contradict  what  ho  has  agreed  to  under  seal.  The 
doctrine  of  estoppel  is  confined  to  instruments  under  seal,  on  ac- 
count of  the  theoretical  solemnity  attending  their  execution.  By 
the  effect  of  estoppel,  if  a  man  who  has  no  interest  at  the  time, 
or  only  an  equitable  interest,  makes  a  conveyance,  and  afterwards 
obtains  the  legal  title,  this  relates  back  to  supply  the  prior  con- 
veyance, and  enures  to  the  benefit  of  the  grantor  or  his  assigns. 
For  though  the  original  deed  conveyed  nothing  at  the  time,  the 
grantor  is  estopped  from  averring  that  fact ;  and  so  are  his  heirs 
and  all  persons  claiming  under  him.  The  case  would  be  the 
same,  if  the  legal  title  had  been  acquired  after  the  death  of  the 
grantor.  But  the  estoppel  of  the  heirs,  and  other  representatives 
of  the  grantor,  depends  upon  the  fact  whether  the  deed  contains 
covenants  of  title.  If  the  heirs  should  recover  against  their  ances- 
tor's grantee,  on  the  ground  that  the  ancestor  had  no  title  at  the 
time  of  conveying,  and  that  the  deed  contained  a  warranty,  the 
grantee  might  immediately  turn  round  and  sue  the  heirs  on 
the  covenant ;  and  it  is  to  avoid  this  circuity  of  action,  that  the 
heirs  of  the  ancestor  are  estopped  whenever  the  deed  contains  a 
covenant  of  warranty.  But  no  deed  will  operate  by  estoppel, 
unless  it  be  executed  with  all  the  legal  formalities;  and  ac- 
cordingly where  an  instrument,  intended  for  a  deed,  and  contain- 
ing a  covenant  of  title,  had  but  one  subscribing  witness,  it  was 
held  not  to  estop  the  heirs  of  the  grantor  under  the  laws  of  this 
State. 

Conclusion  and  Attestation,  (a)  The  conclusion  of  the  deed  is 
in  these  words :  "  In  witness  whereof  the  said  grantor  has  here- 
unto set  his  hand  and  seal,  this day  of in  the  year 

."  But  I  presume  the  signature  and  seal  would  be  suffi- 
cient without  any  concluding  words  averring  the  fact.  Their 
presence  would  speak  for  themselves.  Whether  the  signatures  of 
the  two  witnesses  alone  would  be  sufficient  without  any  attesting 
toordsj  is  doubtful,  for  the  statute  requires  the  signing  and  sealing 
to  be  done  or  acknowledged  ''in  the  presence  of  two  witnesses  who 
shall  attest  such  signing  and  sealiug,  and  subscribe  their  names 
to  such  attestation.^^     But  the  fact  of  delivery  need  not  appear 

Rosenthal  v.  Mayhugh,  33  Ohio  State,  155.  For  something  like  an  eqnitable  estoppel, 
see  Keily  v.  Mianii  Lxp.  Co.,  5  Ohio,  333.  If  a  man  stands  by  and  suffers  another  to 
purchase  laud  to  whico  he  has  a  title,  without  making  it  known  to  the  pun-haaer,  he 
will  be  estopped  in  equity  from  exercising  his  legal  right.  Cochran  v.  Harrow,  22  IlL 
345  ;  Smiley  v.  Wright,  2  Ohio,  506;  McAfferty  v.  Conover,  7  Ohio  State,  09.  And  Bet 
Wilson  V.  Hicks,  40  id.  418.  But  a  mortgagee,  under  a  duly  reconled  mortgage,  is 
not  estopi)ed  from  asserting  his  claim  under  the  mortgage  by  the  fact  that  he  was  pres- 
ent at  a  KtierifTs  sale  of  the  land  under  a  judgment  against  the  mortgagor,  and  did  not 
mention  his  mortgage,  in  the  absence  of  evidence  of  actual  fraud  on  his  part.  Fisher  ». 
Mossman,  11  Ohio  State,  42.  To  create  an  estoppel,  in  pais,  the  acts  relied  upon  must 
have  been  done  with  a  design  to  induce  the  party  setting  up  the  estoppel  to  act  upon 
Uiem.  Andrews  r.  Lyons,  11  Allen,  349;  Morgan  v.  Spangler,  14  Ohio  State,  102  ; 
Beardsley  v.  Foot,  14  Ohio  State,  414. 

(a)  Smith  v.  Crooker,  5  Mass.  538  ;  Hurst  v.  Adams,  6  id.  519  :  Hatch  v.  Hatch,  9 
id«  307 ;  Courcier  v,  Graham,  1  Ohio,  330 ;  Patterson  v.  Pease,  5  Ohio,  190. 
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in  the  attestation,  because  the  statute  does  not  require  it.  If 
there  be  any  erasures,  alterations,  or  interlineations,  a  memoran- 
dum should  be  made  of  them  in  the  attesting  clause,  to  show  that 
they  were  done  with  the  consent  of  parties ;  for  any  material  alter- 
ation of  a  deed  by  one  party,  after  the  execution,  and  without  the 
consent  of  the  other,  destroys  it.  And  the  most  convenient  proof 
of  the  time  and  manner  of  making  the  alterations,  is  by  this 
memorandum,  though  undoubtedly  other  proof  would  be  admitted. 

A  mortgage  follows  in  every  respect  the  common  form  of  a  deed, 
with  the  addition  of  a  clause  of  defeasance^  immediately  before 
the  conclusion.  This  clause,  when  abbreviated  according  to  the 
foregoing  principles,  may  be  in  the  following  words:  "Provided, 
nevertheless,  that  if  the  said  mortgagor  shall  pay  to  the  said  mort" 

gagee^  the  sum  of dollars,  on  the day  of , 

in  the  year ,  according  to  a  promissory  note  of  this  date, 

then,  this  mortgage  is  to  be  void."  If  there  be  a  power  of  attor- 
ney to  sell,  it  is  inserted  immediately  after  this  clause  of  defea- 
sance. We  have  already  seen  that  the  construction  put  upon  a 
mortgage  is  far  different  from  what  its  language  imports;  and 
for  this  reason,  its  form  ought  to  be  so  altered  as  to  contain  the 
precise  stipulations  which  the  law  implies;  but  a  still  greater 
improvement  would  be  to  provide  by  law,  that  an  instrument  of 
the  following  form,  duly  executed  and  recorded,  should  have  the 
force  and  effect  of  a  mortgage :  "  I,  A.  B.,  do  hereby  mortgage 
to  C.  D.  the  following  real  estate,  to  which  I  warrant  the  title ; 

viz., ,  to  secure  the  payment  of dollars,  due  on  the 

,  according  to  my  note  of  the  same  tenor  and  date.  Wit- 
ness my  hand  and  seal,"  Ac.  Why  would  this  not  answer  every 
purpose  ? 

Certificate  of  Acknowledgment.  The  nature  of  an  acknowledg- 
ment having  been  before  considered,  it  only  remains  to  consider 
tlie  form  of  the  certificate;  which  is  usually  as  follows:  "The 

State  of ,  county  of .     Before  me ,  a 

of  said  ,  personally   appeared  ,  the  above-named 

grantor,  and  acknowledged  the  signing  and  sealing  of  the  above 
deed,  as  his  voluntary  act.  Witness  my  hand,"  &c.  But  where 
the  wife  joins  her  husband,  the  following  addition  must  be  made : 

"  And  tlic  said ,  wife  of  the  said ,  being  examined 

by  me  separate  and  apart  from  her  husband,  and  the  contents  of 
the  above  deed  being  explained  to  her,  declared  that  she  did  volun- 
tarily sign,  seal,  and  acknowledge  the  same,  and  is.  still  satisfied 
therewith.     Witness  my  hand,"  &c. 

In  concluding  my  remarks  on  thp  form  of  deeds,  I  will  merely 
observe  that  there  are  three  arguments  in  favor  of  observing  set 
forms.  Firsts  the  legal  effect  of  words  is  thereby  settled;  seo- 
ondly^  the  instrument  is  more  readily  drawn,  and  with  less  liabil- 
ity to  mistake ;  and  thirdly^  we  can  more  readily  refer  to  any 
particular  part.  For  these  reasons,  I  am  in  favor  of  established 
forms ;  but  every  consideration  shows  that  these  forms  ought  to 
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be  as  concise  as  possible;  and  I  hope  that  the  somewhat  minute 
examination  I  have  given  establishes  the  fact  that  the  customary 
prolixity  which  I  have  exposed,  in  the  common  form  of  deeds,  is 
an  abuse  worth  reforming.  And  when  we  consider  the  whole 
number  of  deeds  made  annually  in  the  United  States,  and  all  re- 
quired to  be  recorded,  it  will  be  conceded  that  this  single  reform 
would  produce  in  the  aggregate  an  immense  saving  of  time,  mar 
terial,  and  expense.  What,  then,  would  be  the  result,  if  a  similar 
reform  were  effected  in  regard  to  all  legal  forms  and  instruments  ? 
But  it  is  time  to  leave  the  subject  of  title  by  purchase.  I  have 
made  the  lecture  a  very  long  one,  on  account  of  its  great  practical 
importance.  I  trust  I  have  sufficiently  proved  the  truth  of  the 
remark  made  in  the  beginning,  that  much  improvement  has  been 
made  in  this  branch  of  law,  and  that  there  is  room  for  much  more. 
In  a  matter  of  such  universal  interest  as  the  transfer  of  property, 
whether  real  or  personal,  there  is  peculiar  reason  ior  endeavoring 
to  attain  the  utmost  degree  of  simplicity  and  brevity.  We  have 
improved  our  law  in  both  these  respects;  but  wise  legislation 
might  go  much  further.  With  regard  to  transfers  of  realty,  the 
two  great  points  to  be  regarded  are  certainty  and  notoriety. 
Whatever  forms  and  ceremonies  conduce  to  these  ends  are  salu- 
tary, and  ought  to  be  retained ;  all  beyond  are  worse  than  useless, 
and  ought  to  be  abolished.  On  the  subject  of  personalty  there  is 
less  fault  to  find.  This  part  of  the  law  is  simple  enough.  If  it 
be  defective  in  any  respect,  it  is  in  the  want  of  certainty,  with  the 
single  exception  of  a  ship  or  steamboat ;  but  I  reserve  remarks  on 
this  subject  till  we  come  to  the  contract  of  sale. 


LECTURE  XXXII. 

CONTRACTS  IN  GENERAL,  (a) 

§  174.  What  oonstituteB  a  Contract.  To  complete  our  view  of 
the  law  of  property,  it  only  remains  that  we  examine  the  law  of 
contracts.  I  have  already  spoken  of  the  constitutional  guaranty 
which  secures  existing  contracts  against  being  impaired  by  legis- 
lation ;  and  on  this  important  provision,  I  have  nothing  now  to 
add  to  the  views  then  presented,  though  hardly  any  language 
would  be  too  strong  in  commendation  of  its  utility.  In  this  lec- 
ture, I  am  to  consider  the  general  law  of  contracts ;  and  in  the 
next,  the  law  regulating  particular  classes  of  contracts ;  and  I 

(a)  See  2  Black.  Com.  ch.  80  ;  2  Kent,  Com.  lee.  88,  39,  40  ;  1  Dane's  Abr.  ch.  1 ; 
the  treatises  of  Smith,  Parsons,  Metcalf,  Bishop,  Langdell,  Anson,  Wharton,  Leake, 
Pollock  by  G.  H.  Wald,  Chitty,  Pothier,  and  Newland,  the  latter  on  ContraoU  aa 
regarded  in  equity. 
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desire,  at  the  outset,  to  impress  you  strongly  with  a  feeling  of  the 
practical  importance  of  this  division  of  law,  not  merely  to  the  pro- 
fessional man,  but  to  every  citizen.  Nearly  all  the  business  trans- 
actions of  life  have  some  connection  with  contracts.  Even  our 
currency  is  chiefly  made  up  of  contracts  in  the  shape  of  bank-^ 
notes.  A  large  proportion  of  the  wealth  of  every  man  consists  of 
^contracts.  In  short,  few  of  us  pass  a  single  day  without  having 
something  to  do  with  contracts.  The  outline,  therefore,  of  the 
law  of  contracts  should  be  in  the  mind  of  every  person  pretending 
to  business  qualifications ;  and  this  is  all  I  shall  undertake  to  ex- 
hibit.  Writers  have  given  various  definitions  of  a  contract,  of 
which  I  shall  quote  but  three.  Blackstone  says  it  is  '^  an  agree- 
ment, upon  sufficient  consideration,  to  do  or  not  to  do  a  particular 
thing."  (a)  Powell  says  it  is  "  a  transaction  in  which  each  party 
comes  under  an  obligation  to  the  other,  and  each  reciprocally  ac- 
quires a  right  to  what  is  promised  by  the  other."  (6)  The  French 
definition, taken  from  the  civil  law  is,  "a  convention  by  which  one 
or  more  persons  obligate  themselves  to  one  or  more  other  persons, 
to  give,  or  to  do,  or  not  to  do  something."  (<?)  It  makes  little 
difference  which  of  these  definitions  we  adopt.  Tlie  effect  of  every 
valid  contract  is  to  create  reciprocal  rights  and  obligations.  A 
distinction  is,  however,  made  between  executed  and  executory  con- 
tracts. Thus  if  I  agree  to  deliver  property  to  you,  and  forthwith 
deliver  it,  this  is  an  executed  contract  on  my J)art ;  and  the  effect 
is  to  convey  to  you  something  in  possession.  But  if  you  do  not,  at 
the  time,  pay  the  price  agreed,  tlie  contract  so  to  do  is  executory 
on  your  part;  and  as  I  may  be  compelled  to  resort  to  an  action 
against  you  to  enforce  payment,  the  effect  is  to  give  me  a  right  of 
action.  Hence  the  interest  of  a  party  in  an  executory  contract  is 
technically  called  a  thing  or  chose  in  action,  (d)  The  remedy  which 
a  party  has,  in  case  of  non-performance  by  the  other  party,  is  two- 
fold. By  a  suit  at  law,  he  may  in  all  cases  recover  damages ;  and 
by  a  suit  in  chancery,  ho  may  in  many  cases  compel  specific  per- 
formance. But  these  points  are  explained  elsewhere.  In  thus 
describing  the  effect  of  a  contract,  I  have  presupposed  its  legal 
sufficiency  or  validity ;  but  according  to  the  foregoing  definitions, 
this  must  depend  upon  throe  things;  namely,  the  consideration, 
the  parties^  and  the  sviject-matter.  I  shall  speak  of  these  in  their 
order. 

§  175.  Consideration.    We  have  seen  that  Blackstone  makes  a 

{a)  2  Black.  Com.  442. 

(6)  1  Powell  on  Contracts,  p.  6. 

(c)  "A  contnu^t  is  an  agreement  in  which  a  party  undertakes  to  do,  or  not  to  do, 
a  parti<!alar  thing.'  Marshall,  C.  J.,  Stnrges  v.  Crowninshield,  4  Wheat.  197.  This 
definition,  omitting  the  element  of  consideration,  is  preferred  by  Metcalf,  J.,  the  l<>amed 
contributor  to  the  American  Jurist  on  the  subject  or  Contracts,  vol.  20,  p.  1.  Whether 
the  term  "  agrec^ment,*'  as  used  in  the  statute  of  frauds,  includes  the  consideration,  has 
been  a  disputed  point.  Wain  v.  Walters,  5  East,  16  ;  Saunders  v.  Wakefield,  4  B.  & 
Aid.  595  ;  Packard  v.  Richardson,  17  Mass.  122. 

{d)  2  Black.  Com.  44S.  A  grant  is  an  ezecated  contract  Fletcher  v.  Peck,  9 
Cnmch,  136. 
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*^  9uffic%ent  consideration  "  part  of  the  definition  of  a  contract  (^d) 
In  fact,  this  is  what  distinguishes  a  contract  in  legal  contem- 
plation from  a  mere  promise.  An  agreement  without  any  con- 
sideration is  called,  in  law  language,  a  nudum  pactunij  or  naked 
promise,  which  the  law  will  not  recognize.  (()  But  what  is  meant 
by  a  consideration,  in  this  technical  sense,  will  be  best  understood 
by  an  illustration.  Thus,  if  I  promise  to  do  something  for  you, 
without  your  having  done  or  promising  to  do  anything  for  me  in 
return,  there  is  no  motive  or  consideration  for  my  promise.  The 
benefit  is  all  on  your  side,  and  the  burden  all  on  mine,  without 
any  mutuality  or  reciprocity.  If  I  fail  to  perform,  you  suffer  no 
damage^  but  remain  in  the  same  condition  as  before  the  promise 
was  made.  Hence,  though  I  may  be  morally  bound  to  perform, 
yet  the  law  will  neither  enforce  performance,  nor  give  damages 
for  non-performance.  But  if,  on  the  other  hand,  my  promise  to 
you  is  based  upon  something  done  or  to  be  done  by  you  for  me, 
which  will  cither  benefit  me  or  incommode  you,  there  is  then  a 
consideration  for  my  promise,  which  converts  it  into  a  contract, 
and  makes  it  binding  in  law.  There  is  now  a  mutuality,  and  each 
party  may  call  upon  the  other  to  i>erform  his  part,  or  pay  damages 
for  non-performance.  But  we  must  take  care  not  to  confound  a 
consideration  with  an  equivalent^  as  we  are  at  first  apt  to  do.  The 
law  does  not  require  that  what  you  do  or  agree  to  do  for  me  shall 
be  the  same  in  kind  or  equal  in  value,  with  what  I  agree  to  do  for 
you.  ((?)     It  merely  requires  that  something  be  done  or  suffered 

(a)  2  Kent,  Com.  463  ;  2  Black.  Com.  443.  For  an  admirable  essay  on  this  subject, 
see  Am.  I^w  Reg.  for  March,  May,  and  June,  1854,  bv  Mr.  E.  L.  Pierce. 

(6)  2  Black.  Com.  445.     The  nudum  pactum  of  tne  civil  law  and  the  grataitoni 

?romi8e  of  the  common  law  are  now  distinguished  from  each  other.  1  Fonb.  £a.  bk. 
,  eh.  5,  §  1,  Art  Nudum  paclumt  Englisli  Law  Review,  May,  1849.  The  policy  of 
the  rule,  re()uiring  a  consideration  to  uphold  a  contract,  has  been  Tuaintained  oy  some 
jiirists,  and  assailetl  bv  others.  Eastwood  v.  Eenyon,  11  Ad.  k  EI.  438  ;  8.  c.  2  P.  Ifc 
D.  276  ;  Story  on  liailm.  §  169  ;  1  Fonb.  Eq.  337,  note;  Fitch  r.  Redding,  4  Sandf. 
130,  per  Duer^  J.  -j  Motive  and  consideration  are  not  the  same.  Gratitude  or  expecta* 
tion  of  results  may  [>e  motives,  but  are  not  considerations.  Phili)ot  v.  Gruninger,  14 
Wall.  670.  y 

{c)  This  rule  is  sometimes  expressed  in  strong  language,  os  "The  law  does  not 
weigh  the  quantum  of  the  consideration."  **  The  least  snarK  of  a  consideration  will  be 
sufficient."  Pillnns  r.  Miemp,  3  Burr.  1663,  1666 ;  Whitnev  V.  Stearns,  16  Maine, 
397  ;  Stmlwm  v.  Fn>noh,  2  Foster  (N.  H.),  246  :  Train  r.  Gohl*  5  Pick.  384  ;  Hubbard 
V,  Coolidgo,  1  Mot.  93  ;  Austyn  v.  M'Lure,  4  Dall.  226 ;  Wolfoixl  v.  Powers,  85  Ind. 
294  ;  Worth  v.  Case,  42  N.  Y.  362  ;  Williams  v,  Jensen,  75  Mo.  681  ;  Giddings  v, 
Giddings,  51  Vt.  227.  In  the  absence  of  fraud  or  warranty,  the  sale  of  a  chattel  which 
proves  to  l»e  utt<^rlv  worthless  is  a  sufficient  consideration  :  Johnson  v.  Titus,  2  Hill, 
606  ;  Brown  r.  Bud<l,  2  Carter  (Ind. ),  442  ;  Eagan  v.  Call,  34  Penn.  State,  236  ;  or  the 
release  of  a  supi>osed  dower  right  which  clouded  a  title  :  Sykes  v.  Chadwick,  18  Wall. 
141.  But  it  is  to  be  observetl  that  these  are  not  cases  of  a  money  con.sideration  ;  for  the 
benefit  derived  from  money  is  capable  of  measurement  in  regard  to  adequacy,  and  was 
so  held  in  vShepard  r.  Rhodes,  7  R.  I.  470  ;  Wolford  v.  Powei-s,  85  Ind.  294,  301.  The 
general  rule  is  that  if  the  promisor  got  all  he  Iwrgained  for,  he  must  perform  hiji 
promise.  But  gross  inadeouacy  of  consideration  is  often  an  important  fact  in  connec- 
tion with  circumstances  oi  distress,  improvidence,  or  mental  incompetency,  or  where 
peculiar  confidential  relations  exist  between  the  parties  from  which  the  presumption  of 
iraud  may  be  raised,  so  as  to  avoid  the  contract  or  to  prevent  a  decree  of  specific  perform- 
ance. Griffith  V.  Spratley,  1  Cox,  383 ;  Preble  v.  lioghurst,  1  Swanst.  329  ;  Moth  v. 
Atwood,  5  Ves.  Jr.  (Sumner's  ed.)  845,  and  nates;  Crowe  v,  Ballard,  1  id.  215 ;  Mort- 
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on  your  part,  as  an  inducement  to  my  undertaking,  and  a  founda> 
tion  for  damages  in  case  of  my  failure,  which  something  we  call  a 
consideration ;  and  it  makes  no  difference  whether  it  be  beneficial 
to  me  or  some  other  person  not  a  party,  or  merely  prejudicial  to 
you ;  for  in  either  case  it  will  be  a  sufficient  consideration,  (a) 
The  general  idea  is,  that  a  consideration  must  be  something  by 
which  one  party  is  to  gain,  or  the  other  to  lose,  in  a  pecuniary 
sense  ;  as  the  payment  of  money,  performance  of  work,  delivery  . 
of  property,  forbearance  to  sue,  and  the  like.  But  this  is  not 
always  the  case ;  for  a  moral  obliffation  alone  is  held  sufficient  to 
support  an  express  promise,  though  not  to  raise  an  implied  prom- 
ise. Thus,  if  an  adult  person  promise  to  pay  a  debt  contracted 
during  infancy ;  (6)  or  if  any  person  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations,  ((?)  or  bankruptcy ;  such  promise 
will  bind  him,  though  there  was  no  existing  legal  obligation.  The 
rule  then  is,  that  a  moral  obligation,  founded  on  a  once  existing 
legal  obligation,  will  support  an  express  promise.  ((2)    Marriage 

lock  V.  Duller,  10  id.  291 ;  Oscood  v,  Franklin,  2  Johns.  Cb.  1,  23  ;  Knobb  v.  Lindslay, 

6  Ohio,  468  ;  Watkins  v,  Collins,  11  id.  31  ;  Tracy  v.  Sacket,  1  Ohio  State,  54  ;  Fol- 
lett  V.  Hose,  3  McLean,  832 ;  Davidson  v.  Little,  22  Penn.  State,  245  ;  Robinson  v. 
Schly,  6  Geo.  515  ;  1  Story,  £q.  Juris.  §  246.  A  promise  to  pay  one  cent  is  not  a  con- 
sideration for  a  promise  to  pay  six  hundred  dollars.     Schnell  v,  Nell,  17  Ind.  29. 

(a)  Com.  Diff.  art.  B.  1 ;  Pillans  v.  Mierop,  3  Burr.  1673 ;  Bunn  v.  Guy,  4  East, 
194  ;  Morlcy  t;.  Boothby,  3  Bing.  113  ;  Violet  v.  Fatton,  5  Cranch,  150.  Benefit  to  a 
third  person  is  the  onlinary  consideration  of  guaranties.  Stadt  r.  Lill,  9  Fast,  848  ; 
Leonard  v.  Vredenbci^,  8  Johns.  29  ;  Bailey  v.  Freeman,  11  id.  221.  A  mutual  con- 
current promise  may  be  a  consideration  if  capable  of  performance.      Nott  v.  Johnson, 

7  Ohio  State,  270  ;  Forney  u.  Ship,  4  Jones,  I  aw,  527  ;  Funk  w.  Hough,  29  IlL  145  ; 
Philpot  V.  Gruninger,  14  Wall.  570.  -{A  mutual  concurrent  promise,  as  distinffuished 
from  its  performance,  may  always  be  a  consideration  for  a  promise,  subject  to  the  fol- 
lowing qualifications  :  Ist,  It  must  be  capable  of  performance  and  of  enforcement ;  2d,  it 
must  not  be  a  promise  of  something  valueless  on  its  face,  for  example,  a  promise  to 
relinquish  a  mere  possibility,  as  a  child's  expectancy  in  his  living  parent's  estate  ;  8d, 
it  must  not  be  the  performance  of  a  legal  obligation,  as  the  payment  in  whole  or  in 
part  of  a  debt  overdue,  or  to  perform  a  duty  or  contract  in  consideration  of  extra  pay 
or  reward.  )■ 

(6)  2  Kent,  Com.  234-239. 

(c)  I/)nsdale  v.  Brown,  3  Wash.  C.  C.  90. 

(d)  That  A  moral  obligation  Lb  a  sutficient  consideration  to  sustain  an  express  promise 
is  supported  by  numerous  dicta.  Atkins  v.  Hill,  Cowper,  284 ;  Hawkes  v,  Saunders, 
1  id.  290  ;  Trueman  v,  Fenton,  id.  544  :  Lee  v.  Muggeridge,  5  Taunt.  36  ;  Seago  v. 
Deane,  4  Bing.  459 ;  Wells  v,  Horton,  2  C.  &  P.  883  ;  Gleason  v.  Dyke,  22  Pick.  390 ; 
Doty  V.  Wilson,  1 4  Johns.  381 ;  Com'rs  Canal  Fund  o.  Perry,  5  Ohio,  56  ;  Montgomery 
V,  I^mpton,  3  Met.  (Ky.)  519;  Musser  o.  Ferguson,  55  Penn.  State,  475.  Stated  in 
this  goneral  form,  it  has  been  of  late  discountenanced  by  the  courts.  Wennall  v. 
Abney,  3  B.  &  P.  249,  note;  Littlefield  i^.  Shce,  2  B.  &  Ad.  811,  per  Lord  Tenterden  ; 
Jennings  v.  Brown,  9  M.  &  W.  501,  per  Parke,  B. ;  Eaye  v.  Dutton,  7  Man.  &  Grang. 
807,  per  Tindal,  C.  J. ;  Hamor  v.  Moore,  8  Ohio  State,  239  ;  Shepard  v,  Rhodes,  7 
R.  I.  470.  On  the  other  hand,  however,  the  promise  of  a  widow  to  perform  a  contract 
made  by  her  when  married,  which  was  not  then  binding  on  her  separate  estate,  but  was 
void,  is  not  cufoi-ceable  without  a  new  consideration.  Musich  v.  Dodson,  76  Mo.  624  ; 
Hayward  v.  Barker,  52  Vt.  429.  Sec,  more  fully.  Pollock  on  Contracts,  by  G.  H.  Wald, 
169  (g).  The  cases,  to  explain  which  it  has  been  employed,  are  now  based  on  a  less 
sweeping  rule,  which  allows  a  party  to  waive  some  specuil  privilege  or  exception  in  his 
favor,  but  for  which  there  would  nave  been  a  valid  contract  enforceable  against  him. 
{It  follows  that  the  rule  should  be  stated  thus  :  A  past  considaayjl^lthe  mere  moral 
obligation  of  a  bcnetit  conferred  without  reqaeifejB^^|^MJ^^HBbiiiiee ;  but  the 
past  consideration  must  have  been  performed  (*'-4^^^^^P^^^^^|CP>jnicnt,  or 
on  the  known  expectation  of  payment,  from  wUfj^^^^^f^  ^t^^  *  *^^ 
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also  is  a  snfficient  consideration  to  support  a  promise  predicated 

.  upon  it,  though  not  necessarily  a  valuable  one.  (a)     But  natural 

I  affection  among  kindred  is  not.  (J)     A  consideration  which  is  m- 

I  possible^  will  not  support  a  contract,  ((?)  nor  will  the  law  uphold 

.  ^  one  which  is  illegal  or  immoraU  {d)  as  will  be  seen  hereafter.    Con- 

'  siderations  are  of  three  kinds ;  namely,  executed^  executory^  and 

\i  concurrent.    An  executed  consideration  is  something  done  before 

{making  the  promise;  and  the  rule  is,  that  such  consideration 

/  will  not  be  sufficient,  unless  induced  by  the  previous  request  of 

*  the  other  party,  or  there  be  a  subsequent  new  consideration.  («) 

Thus,  if  I  promise  you  to  pay  a  debt  already  due  by  another,  this 

fromise  is  not  binding,  because  the  consideration  is  past ;  but  if 
first  request  you  to  trust  him,  promising  to  see  the  debt  paid, 
the  promise  is  binding ;  and  so  it  is,  if,  upon  the  strength  of  it, 
you  agree  not  to  sue  him ;  for  this  forbearance  is  a  new  consid- 
eration. (/)  An  executory  consideration  is  something  to  be  per- 
formed before  the  other  party  can  be  required  to  perform.  This 
is  called  a  condition  precedent^  and  performance  must  be  done  or 
tendered  to  make  the  contract  binding  on  the  other  party.  Thus, 
if  I  agree  to  do  so  much  work  for  so  much  money,  I  must  per- 
form the  work,  or  offer  to  perform  it,  before  I  can  claim  the  com- 
pensation. A  concurrent  consideration  is  where  there  are  mutual 
engagements  to  be  performed  at  the  same  timcy  as  in  the  case  of 

right  to  resist  performance  of  the  original  promise  must  be  a  personal  privily  which  is 
waived  by  the  new  promise,  as  infancy,  bankruptcy,  limitations  ;  whereas  the  contract 
of  a  marrie<l  woman,  being  void  and  not  voidable,  is  not  in  the  catcuy^ory  of  personal  privi> 
leges.  The  statute  of  limitations  is  a  deprivation  of  remedy  rather  than  an  annulling 
of  the  contract.  As  to  services  rendered  on  request  without  fixing  a  compensation,  the 
■nbsequent  pn>mise  may  be  regarded  merely  as  an  agreement  of  their  value.  ^  For  state- 
ment of  the  rule,  see  American  Law  Register,  June,  1854,  art.  Consideration  of  a  Con- 
tract ;  Parsons  on  Contracts,  vol.  1,  p.  860  ;  Selwyn,  N.  P.  55  (11th  ed. );  Geer.  Archer, 
2  Barb.  420  ;  Nash  v,  Russell,  5  id.  566  ;  Valentine  v.  Foster,  1  Met.  520  ;  Beaumont «. 
Reeve,  8  Q.  B.  483  ;  and  an  elaborate  opinion  of  the  late  Lord  Denman  in  £astwood  v. 
Kenyon,  11  Ad.  &  El.  438  ;  b.  c.  2  P.  &  1).  276. 

(a)  2  Black.  Com.  297,  444 ;  Story  v,  Arden,  1  Johns.  Ch.  261  ;  Bradish  v,  Gibbe, 
8  id.  523  ;  Newburj-port  Bank  v.  Stone,  13  Pick.  420. 

(ft)  Pennington  u.  Gittings,  2  Gill  &  Johns.  208 ;  Dnvoll  r.  Wilson,  9  Barb.  487  ; 
Mills  V,  Wyman,  3  Pick.  307  ;  Cook  r.  Bi-adley,  7  Conn.  57. 

(c)  Co.  Lit.  206  a ;  Nerot  v.  Wallace,  3  T.  R.  17  ;  Powell  on  Contracts,  161,  164. 
But  this  impossibility  must  be  natural  or  physical,  not  merely  personal  to  the  prom- 
isor ;  and  ditHculty  or  improbability  is  no  excuse.  Hnling  v.  Craig,  Addison,  843  ; 
Gilpin  V,  Consequa,  1  Peters,  C.  C.  86  ;  Yonoua  v.  Nixon,  id.  224  ;  Tufnel  t>.  Consta- 
ble, 7  A.  &  E.  798. 

{d)  Collins  r.  Blantem,  2  Wils.  347  ;  Toler  v,  Armstrong,  11  Wheaton,  258. 

\e)  Lanipleigh  v.  Braithwaite,  Hob.  106  ;  8.  c.  Smith's  Lead.  Cas.  ;  22  American 
Jurist,  2-16;  Dwige  «.  Adams,  19  Pick.  429;  Dearbonie  v.  Bowman,  3  Met.  158; 
Chilcott  V.  Trimble,  13  Barb.  502 ;  Webb  v.  Cole,  20  N.  H.  490  ;  Kelley  v.  Lindsey, 
7  Gray,  287.  But  an  entire  promise,  founded  partly  on  an  executed  and  partly  on 
an  execut^iry  consideration,  will  be  sustained.  Bret  v,  J.  S.  et  war.,  Cro.  Eliz.  756  ; 
Loomis  V.  Newhall,  15  Pick.  159  ;  Roberts  r.  Griswold,  36  Vt.  496  ;  Wiggins  v, 
Keizer,  6  Ind.  252.  A  previous  request  may  be  implied  from  tacit  acquiescence  in  the 
service  or  an  accrptiince  of  the  benefit  conferred.  Livingston  v.  Rogers,  1  Caines, 
583  ;  Oatfield  r.  Waring,  14  Johns.  188  ;  Uw  r.  Wilkin,  6  Ad.  &  El.  718  ;  Wilson  r. 
Ednionds,  4  Fi»stcr  (N.  H.),  517.  It  is  held  that  if  after  the  payment  of  my  debt  by 
a  third  })crson  I  make  an  express  promise  to  pay  him  the  amount,  this  last  promise  is 
binding.     Gleason  v.  Dyke,  22  Pick.  390  ;  Paynter  v,  Williams,  1  Cr.  &  Meeson,  819. 

(/)  Leonard  v.  Vredcnberg,  8  Johns.  29  ;  2  Kent,  Com.  122,  123. 
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marriage;  and  here,  aa  neither  party  can  perform  without  the  ' 
other,  a  tender  of  |)erformance  is  sufficieut.  Tlie  principal  ex- 
ceptions to  the  necessity  of  a  consideration  were  formerly  two ; 
namely,  contracts  under  seal,  and  negotiable  contracts  after  being 
negotiated.  I  shall  speak  of  tliese  hereafter.  For  the  present  it 
is  sufficient  to  say,  that  we  have  a  statutory  provision  authoriz- 
ing a  total  or  partial  failure  of  consideration  to  be  set  up  in  de- 
fence to  all  written  contracts,  whether  under  seal  or  not,  except 
negotiable  contracts  after  being  negotiated,  (a) 

{a)  Where  ■  part  of  the  conaideration  is  merely  Toid,  the  note  will  be  good  in  part 
■nd  bad  in  part.  WiUcm  v.  Forder,  20  Ohio  State,  89.  But  when  a  portioii  is  ill^al, 
then  the  whole  is  void.  Widoe  v.  Webb,  20  Ohio  State,  431.  Forbearance  of  legal  : 
prooeedinga  either  agtuDst  the  promisor  or  a  third  party,  is  a  frequent  conEideration, 
and  it  ia  not  necessary  that  the  promisor  should  be  at  allinterested  in  the  suit.  Smith  '< 
V.  Algnr,  1  B.  &  Ad.  603 ;  King  v.  Upton,  4  Greenl.  3S7  ;  Sitvis  v.  £It,  S  W.  &  8.  ' 
420  ;  Jenniaoti  e.  Statford,  1  Uush.  16S  ;  Call  D.  Calef,  i  id.  888  ;  Rood  «.  Janes,  1 
Dong.  ( Mich. )  18S ;  Holzworth  v.  Koch,  2S  Ohio  State,  33  ;  Ford  v.  Kehmau,  Wright 
(Ohio),  *34  ;  Boyd  v.  Freiie,  G  Grav,  653;  Vinal  t.  Sicharfaon,  13  Allen,  S21.  Bnt 
the  forbearance  is  not  a  valid  consideration,  if  the  proceedinga  are  entirely  unfounded. 
Jones  D.  Aahburnhara,  4  Eaat,  455  ;  Xewell  v.  Fisher,  11  Sm.  &  Uarsh.  431  ;  Wade  v. 
Simeon,  2  U.  G.  k,  S.  G4S.  But  if  the  reault  is  a  matter  of  reasonable  doubt,  it  is  suffi- 
cient. Gould  V.  Armstrong,  3  Hall  (N.  Y.),  268 ;  Longridge  o.  Dorville,  B  B.  &  Aid. 
117.  A  promise  in  consideration  of  forbearance  is  not  binding  unless  accepted  by  thtl 
other  party.  Shupn  tr.  Galbraith,  32  Penn.  State,  10.  An  agreement  to  give  time  is  •( 
sufficient  oonaideration  for  a  note  ot  a  third  party.  MechMica'  Bank  e.  Wiuon,  43 
H.  y.  438  ;  Brownell  n.  Hiirsh,  29  Ohio  State,  631. 

Compromise  of  a  right  of  action  or  waiver  of  legal  rights,  is  a  Talid  consideratioii,  j 
whatever  might  have  b«eD  the  reault  of  a  auit.  Penn  v.  Lord  Baltimoi'e,  1  Ves.  Sen.  | 
460;  Union  Bank  c.  Geary,  5  Peters,  114  ;  Barlow  v.  Ocean  Insurance  Co.,  4  Met. 
270  ;  HcKinley  v.  Watkina,  13  III.  140  ;  Pierce  v.  Pierce,  25  Barb.  243  ;  Bumham  v. 
Dunn,  35  N.  H.  55S  ;  Mayo  v.  Gardner,  4  Janes  (N.  C.),  359  ;  Gates  o.  Shutts,  7 
Mich.  127.  Bumham  p.  Dunn,  35  N.  H.  556  ;  Mavo  r.  Gardner,  4  Jones,  I^w,  359 ; 
Cook  V.  Wright,  1  Etiis,  B.  k  S.  659 ;  Seott  r.  Warner,  3  Lans.  49.  The  claim  com- 
promised must  not  be  unfouuded,  or  else  it  will  not  support  a  compromise  ;  bnt  an 
honest  ilifTerence  of  opinion  ia  sufficient.  Edwards  n.  Baut;h,  11  H.  &  W.  641  ;  Long- 
ridge r.  Dorville,  5  B.  &  Aid.  117  ;  Jarvis  v.  Sutton,  3  Ind.  289.  Palfrey  v.  Portland, 
Ac.  R.  R.  Co.,  4  Allen,  55.  But  the  compromise  will  not  be  sustained  if  the  public 
have  an  interest  in  the  prosecution  of  the  legal  proceedings.  Coppnck  ■n.  Bower,  4  H. 
ft  W.  300 ;  Gardner  tr.  Maiey,  9  B.  Monr.  SO ;  Clark  r.  Kicker,  14  N.  H.  44  ;  WaL- 
bridge  o,  Arnold,  21  Conn.  424. 

The  acceptance  of  part  payment  of  a  debt  by  a  creditor  ban  been  held  from  an  early 
period  of  the  common  law,  to  b«  no  bar  to  an  action  for  the  sum  unpaid,  there  being 
no  conHidemtion  for  the  dischar^  of  the  reaidne  which  the  law  would  recognize.  The 
conduct  of  a  creditor  in  prosecuting  a  claim  for  the  part  thus  discharged,  in  violation 
of  his  promise,  has  been  thought  so  unfair  and  anconscionable  by  the  courts,  that  they 
have  materially  impaired  the  original  force  of  the  rule,  excluding  fVom  ita  operation 
cases  where  any  other  property  but  money  was  received  in  satisfaction,  or  ajij  collateral 


beilfifit  could  lieKxed  upon  as  a  conaideratlon,  or  where  third  parties  would  be  d^rauded 
"  the  creditor  was  allowed  to  recover  the  residne.  Howe  v.  ft 'Kay,  5  Pick.  44  ;  Bro. ' 
.  WhitP,  2  Met.  283  ;  Smith  b.   Bartholomew,  I  id.  S76  ;  Kellogg  v.  Richards, 


Wendell,  116;  Goodwin  v.  Follett,  25  Vt.  386;  Harper  v.  Graham,  20  Ohio,  105; 
I.ee  B.  Onpenhpimer,  32  Mains,  253  ;  Silvers  v.  Reynolds,  2  Harrison,  375  ;  Browne  v, 
Stackpole,  9  N.  H.  478  ;  Warren  e.  Skinner,  20  Cfonn.  559  ;  Sibree  v.  Tripp,  15  M.  & 
W.  23  ;  Ri^e  d.  HalL  26  Conn.  392  ;  Bowker  v.  Harris,  30  Vt.  424  ;  l.iening  v.  Gould, 
laCal.  598  ;  State  v.  Davenport,  12  Iowa,  335;  Peraberton  P.  Hooiier,  1  Kansas,  108; 
Trumbull  «.  Brock,  31  Ohio  SUte,  649  ;  Smith  v.  Phillips,  77  V.i.  513  ;  Thompson  P. 
Robinson,  34  Ark.  44  ;  Warren  n.  Hodge,  121  Mass.  106.    Payment  of  a  poiilon  oft^  i 
money  before  it  is  due  ia  a  good   conaideration.     Newsam  v.  Finch,  2S  Barb.   175;  j 
Wright  V.  Bartlett,  43  N.  H.  548  ;  Warner  o.  Campbell,  36  III.  S83.     Cmtra,  aftor  ll'J 
is  due.     Tumbnll  v.  Brock,  31  Ohio  State,  649.     A  compodtdon  agreement  b  ' 
dehtorandhiacredilon,  by  which  tbeyagreet4ireoeiTe*aeitBinMI     ■    -^  -  ■   - 


468  OOKTBACTS  IN  GBNBBAL. 

GHftB.    In  this  connection,  I  will  say  a  word  respecting  gifts. 
Every  competent  person  has  an  undoubted  right  to  give  his  pro{>- 

¥or  fi  portion  of  the  remainder,  as  a  satisfaction  of  their  ckims,  is  valid  and  binding  at 
law.  Way  v.  Langley,  15  Ohio  State,  802  ;  Pierson  v.  McCahill,  21  Cal.  122.  In 
this  latter  case,  the  consideration  for  the  promise  of  one  creditor  is  found  in  the  prom* 
ise  of  the  other  creditors,  and  it  is  said  that  such  an  agreement  with  a  single  creditor 
jwould  not  be  binding.  In  Massachosetts,  it  is  still  held  that  payment  of  a  portion  of 
a  debt  is  no  consideration  for  a  satisfaction  of  the  whole.  12  Gray,  841 ;  Watts  v. 
Frenche,  4  Green,  407.  But  see  20  Ohio,  105.  The  mere  performance  of  that  which, 
one  is  lefnlly  bound  to  do  is  no  consideration.  Withers  v.  £wing,  40  Ohio  State,  400, 
407  ;  GiTmore  v.  Lewis,  12  Ohio,  281  ;  Dodge  v.  Stiles,  26  Conn.  468 ;  Tilden  v.  New 
York,  56  Barb.  840  ;  Parmalee  r.  Thompson,  45  N.  Y.  58. 

It  is  an  interesting  question  now  constantly  calling  for  the  adjudication  of  the  coortSy 
in  what  coses  voluntary  subscriptions  to  public  institutions,  or  private  enterprises  c^ 
benevolence,  are  supported  by  a  valid  consideration,  l^he  law  on  this  point  is  as  yet 
unsettled.  There  are  opinions  and  dicta  which  seem  to  make  all  such  subscriptions 
Innding,  on  the  ground  that  the  promise  of  each  is  a  good  consideration  for  the  prom- 
I  ise  of  all.  Geor^te  v.  Harris,  4  N.  H.  533  ;  Ck)ng.  S^.  in  Troy  v,  V^tty,  6  id.  164  ; 
Trustees  Baptist  Society  v.  Robinson,  21  N.  Y.  284.  On  the  other  band,  spnifl  actual 
^         benelit  to  tne  subscriber^  or  some  actual  expenditure  on  faith  of  his  subscription,  or 

/^^  some  agreement  on  the  part  of  the  party  to  wnom  the  promise  of  the  subscriphoh  rons^ 

Has  been  required  to  sustain  it ;  and  such  is  the  prevailing  current  of  authorities. 
Johnson  v,  Otterbein  University,  41  Ohio  Sute,  527 ;  Boutell  v.  Gowden,  9  May. 
254  ;  Phillips  Academy  o.  Davis,  11  id.  118  ;  Bric^ewater  Academy  p.  Gilbert,  2  HcL. 
679 ;  Thompson  v,  Paige,  1  Mot.  565 ;  Ives  v.  Sterling,  6  id.  810  ;  Comm^rs  Canal 
Fund  v.  Perry,  5  Ohio,  56 ;  Stewart  v.  Trustees  of  Hamilton  College,  1  N.  Y.  581  ; 
8.  c.  2  Denio,  408 ;  Barnes  v,  Perine,  9  Barb.  202 ;  15  id.  249  ;  12  N.  Y.  18  ;  Wilson 
V.  Baptist  Education  Society,  10  Barb.  808;  Phipps  v.  Jones,  20  Penn.  State,  260; 
Rycrss  r.  Congregation  of  Blossbur^,  88  Penn.  State,  114;  Norton  r.  Janvier,  6 
Barring.  846.  Reformed,  &c.  Church  v.  Brown,  29  Barb.  885  ;  Doyle  v,  Glasscock, 
24  Ter.  200  ;  Pryor  v,  Cain,  25  111.  292  ;  Eyclesheimer  r.  Van  Antwerp,  18  WMs. 
546;  McDonald  v.  Gray,  11  Iowa,  508  ;  Richmond ville  Seminary  v.  Brownell,  87  Barb. 
'585  ;  Ohio  W.  F.  College  v.  Love,  16  Ohio  State,  20.  But  the  expenditures  need  not 
be  by  the  parties  to  whom  the  subscriptions  are  payable,  if  others  have  acted  on  the 
.faith  of  them.  Miller  v.  Bollard,  46  111.  877.  There  is  an  elaborate  discussion  of  the 
rules  governing  such  subscriptions  in  Lathrop  v.  Knapp,  27  Wis.  214.  The  obligation 
assumed  by  the  partv  to  whom  the  subscription  runs,  to  see  and  to  make  the  application 
of  the  money,  was  held  sufficient  in  Troy  Academy  v.  Nelson,  24  Vt.  189.  But  see 
Davton,  &c.  Turnpike  Co.  r.  Coy,  18  Ohio  State,  84.  A  subscription  to  secure  the  re- 
buuding  of  a  woollen  mill  belonging  to  private  persons  will  bo  valid  ;  the  public  interest 
in  such  an  enterprise  is  sufficient.     Pitt  v.  Gentle,  49  Mo.  74. 

Where  A.  promises  B.,  from  whom  the  consideration  moves,  to  confer  a  benefit  on 
C,  it  is  a  controverted  question  whether  C.  has  a  nglil  of  action  in  his  own  name  to 
enforce  the  promise.  The  American  authorities  generally  allow  C.  this  right  of  action. 
Bliss,  Code,  PL  §  242  ;  Pomeroy's  Rem.  §  139,  note  2  ;  Thompson  v.  Thompson,  4  Ohio 
State,  333  ;  Crumbaugh  v,  Eugler,  3  Ohio  State,  544  ;  Bagaley  v.  Waters,  7  Ohio  SUte, 
866.  Though  it  be  under  seal,  and  the  third  party  be  not  named  in  it.  Emmitt  v,  Brophy, 
42  Ohio  State,  82.  The  original  parties  may  rescind  at  any  time  before  acceptance  by 
such  third  person.  Trimble  t;.  Strathcr,  25  Ohio  State,  378.  A  recent  opinion  of  a 
learned  jurist,  Metcalf,  J.,  essentially  limits  the  rule,  as  stated  in  the  earlier  decisions  in 
Massachusetts,  and  requires  some  privity  on  the  part  of  the  third  |)arty  to  entitle  him 
to  sue.  Mellen  f.  Whipple,  1  Gray  (Mass.),  317  ;  Dow  v.  Clark,  7  id.  198.  Page  ». 
Becker,  31  Mo.  466.  The  consideration  of  a  written  contract  may  be  proved  by  extrinsic 
eviilence.  M'Crea  u.  Purmort,  16  Wendell,  460  ;  Frink  v.  Green,  5  Barb.  455  ;  Willson 
V.  Belts,  4  Denio,  201  ;  Arms  r.  Ashlev,  4  Pick.  71 ;  Livermoro  v.  Aldrich,  5  Gush. 
431.  If  it  belongs  to  the  class  required  by  the  statute  of  frauds  to  be  in  writing,  the 
consideration  must  appear  in  writing  in  England.  Wain  r.  Walters,  5  East,  10.  The 
English  rule  has  been  followed  in  >iew  Yonc  and  some  other  States.  Sears  v.  Brink, 
8  Johns.  210  ;  Rogers  r.  Kneeland,  10  Wendell,  218  ;  Edelen  w.  Gough,  5  Gill,  103  ; 
'Henderson  v.  Johnson,  6  Geo.  390  ;  but  the  current  of  judicial  opinion  in  this  country 

'  '  '  .'is  in  favor  of  dispensing  with  its  expression.  Packard  v.  Richardson,  17  Mass.  122  ; 
Cummings  v.  Dermitt,  26  Maine,  397  ;  Gillighan  v.  Boardman,  29  id.  79  ;  Reed  r. 
Evans,  17  Ohio,  128  ;  How  v.  Kimball,  2  M'Lean,  103  ;  Sage  v,  Wilcox,  6  Conn.  81. 
Steadman  v.  Guthrie,  4  Met.  (Ky.)  147 ;  Shirley  o.  Black,  45  Penn.  SUte,  845. 
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erty  to  whom  he  pleases,  provided  he  do  not  thereby  injure  his 
creditors.  And  although  a  promise  to  give  is  not  binding,  for 
want  of  a  consideration,  yet  a  gift  perfected  is  irrevocable  by  the 
giver ;  and  to  perfect  a  gift,  there  must  in  all  cases  be  an  actual 
delivery  of  the  thing  given,  if  it  be  such  as  to  admit  of  actual  ^ 
delivery,  (a)  This  is  equally  true  of  gifts  inter  vivoSy  between' 
the  living,  and  gifts  catcsd  mortis^  in  anticipation  of  death.  But 
the  latter  differ  from  the  former  in  this,  that  being  made  in 
anticipation  of  death,  if  the  giver  recover,  the  condition  of  the 
gift  fails,  and  he  may  reclaim  the  thing  given.  This  species  of 
gift  differs  from  a  nuncupative  will  in  two  respects :  The  forms 
are  dispensed  with,  and  there  is  an  actual  delivery.  But  courts 
are  inclined  to  watch  such  gifts  with  great  caution,  and  require 
very  clear  evidence  to  support  them.  (J) 

§  176.  Parties.    The  general  rule  is,  l^at  all  persons  are  capa- )  %- 
ble  of  contracting.     But  there  are  several  exceptions,  all  but  one ' 
of  which  are  founded  on  the  actual  or  presumed  want  of  mental 
capacity.    The  very  idea  of  a  contract  supposes  the  asserU  _of 
mmi^oh  each  side.     The  term  agreement^  which  is  nearly  syn- 
onymous with  "  contract,"  has  been  supposed  to  be  formed  by  two 

(a)  Noble  v.  Smitli,  2  Johna.  52 ;  Pearson  v,  PeaTson,  7  id.  26  ;  Phipps  v.  Hope, 
16  Ohio  State,  586  ;  Woodruff  v.  Cook,  25  Barb.  505  ;  Mechling^s  Appeal,  2  Grant's 
Cases,  157  ;  Keid  v.  Spalding,  42  N.  H.  114  ;  Marsh  r.  Fuller,  18  1^.  H.  360.     Delivery 
need  not  be  simultaneous  with  the  words  of  donation.     Gillespie  v.  Burleson,  28  Ala. 
551.    Nor  will  a  written  instrument,  purporting  to  be  a  gift  of  personalty,  be  sufficient 
without  delivery.     Payne  v.  Powell,  5  Bush,  248.     The  delivery  must  be  proven ;  it 
cannot  be  inferred  from  the  mece  possession  of  the  article  by  the  donee  where  that ; 
might  have  been  otherwise  accounted  for.     Grey  v.  Grey,  47  N.  Y.  552.     A  mere .» 
parol  declaration  cannot  cancel  a  debt,  or  transform  it  into  a  gift ;  but  where  the  intent  ; 
of  the  original  transaction  is  doubtful,  subsecment  declarations  of  the  donor  as  to  the  i 
intention  are  admissible.     Doty  v,  Wilson,  47  N.  Y.  580.    Ckoses  in  action  not  negotiable,  ' 
and  negotiable  paper  not  indorsed,  may  be  the  subjects  of  a  gift ;  and  delivenr  sufficient 
to  vest  an  equitable  title  in  the  donee,  though  not  the  legal  one,  is  sufficient.     The 
delivery  of  a  savings  bank  book  was  held  to  pass  the  deposits.     Camp's  Appeal,  36 
Conn.  88. 

(6)  Parish  v.  Stone,  14  Pick.  198  ;  Carpenter  v.  Dodge,  20  Vt  596  ;  Withen 
V,  Weaver,  10  Barr,  391 ;  2  Kent,  Com.  437-48,  ch.  38  ;  Hamor  v.  Moore,  8  Ohio  State, 
239  ;  Starr  v.  Starr,  9  id.  74  ;  Singleton  v.  Cotton,  23  Geo.  260  ;  Jones  v.  Brown,  34 
N.  H.  439  ;  Kenney  v.  Public  Administrator,  2  Bradf.  Sur.  R.  319 ;  Merchant  v.  Mer- 
chant, 3  id.  432  ;  Bates  v.  Kempton,  7  Gray,  382.  Choses  in  action^  such  as  bonds, 
mortgages,  and  promissory  notes  not  indorsed,  may  be  transferred  by  delivery  only 
as  a  valiil  donatio  eausd  mortis.  Westerlo  v.  De  Witt,  38  N.  Y.  340  ;  House  v.  Grant, 
4  Lans.  296  ;  Southerland  v.  Southerland,  5  Bush  (Ky.),  591.  So  the  delivery  of  a 
savings  bank  book  in  extremis,  will  pass  the  deposits.  If  the  delivery  in  terms  give 
the  donee  power  to  control  the  fund  only  after  the  donor*s  death,  and  not  presently,  it 
is  testamentary,  and  therefore  not  valid  as  a  gift,  —  as  here,  an  indorsement  on  a  cer- 
tificate of  deposit  of  "Pay  to  B.  not  till  my  death,**  —  for  no  property  passes  until 
death.  Basket  v.  Hassell,  107  U.  S.  602  ;  Gano  «.  Fisk,  48  Ohio  State,  462  ;  Tilling- 
hast  V.  Whcaton,  8  R.  I.  586.  Contra,  Ashbrook  v.  Ryan,  2  Bush  (Ky.),  228.  The  ' 
done»»*8  own  note  cannot  be  the  subject  of  such  a  gift.  Brown  r.  Moore,  3  Head,  671. 
Nor  his  check  until  it  is  paid  or  accepted  by  the  bank.  Simmons  v.  Saving  Soc.,  81  ■ 
Ohio  State,  457.  But  a  receipt  for  money  may  be  so  given  to  the  debtor.  Champney  ; 
V,  Blanchard, ,  39  N.  Y.'lll.  Where  a  soldier  deposited  money,  taking  a  written 
agreement  to  r^^tum  it  if  he  came  back  alive,  if  not  to  pay  it  to  an  infant  sister,  it  was 
held  valid.  Baker  v.  Williams,  34  Ind.  547.  Delivery  cannot  be  proved  by  subec^quent 
declaration  of  the  donor  to  persons  not  connected  with  the  gift.  Kockwood  v.  Wiggins, 
16  Gray,  402. 


470  00NTRACT8  IK  OBNSRAL. 

words,  aggregatxo  mentium^  which  expresses  this  idea,  (a)     The 

parties,  then,  must  be  capable  of  giving  an  intelligent  consent. 

But  a  want  of  capacity  may  arise  either  from  actual  destitution 

of  reason,  or  from  such  constraint  as  prevents  its  free  action ; 

I  and   hence,^tn«an^  persons^  drunkards^  infants^  married  women^ 

f  and  persons  under  duress^  are   placed   under  a  total   or  partial 

1  disability.     Alien  enemies  are  likewise  disabled,  on  the  ground 

of  public  policy.    I  shall  speak  of  these  six   classes  in  their 

order. 

(a)  The  mutual  assent  of  the  parties  to  the  terms  of  a  contract  is  essential  to  ita 
yalidity.     But  the  assent  must  ne  evinced  b^  some  speech  or  act ;  a  mere  mental 
deU'nniuation  to  accept  is  not  sufficient      ^  or  does  an  act  not  in  itself  an  accept- 
:  ance,  become  such  in  consequence  of  such  a  deterniiuation.     White  v.  Corliss,  i6  N.  x. 
467.      If  the  acceptance  by  the  one  party  varies  from  the  proi^osition  made  hj  the 
other,  no  contract  subsists  between  them.     Bruce  v.  Peai-sou,  3  Johns.  534  ;  l£izard 
V,  Marine  Inn.  Co.,  1  Sumner,  218  ;  Hutchinson  v.  Bowker,  6  M.  k  W.  535  ;  Peltier 
r.  Collins,  3  Wendell,  459  ;  Suydam  v.  Clark,  2  Sandf.  133  ;  Esmay  v.  Groton,  18  111. 
483.    Jeniiera  v.  Mt.    Hope  Co.,  53  Maine,  20  ;   Myers  v.  Smith,  48  Barb.   614  ; 
Coniwell  V.  Kreugol,  41  HI.  394  ;  Northwestern  Iron  Co.  v.  Mead,  21  Wis.  474  j  Van. 
Valkeubuix  v.    Rogers,   18   Mich.  180.     An  offer  not  yet  accepted  by  the  party  to 
whom  it  Ls  made,  may  be  withdrawn  by  the  party  making  it,  as  in  the  case  of  a  bid 
at  auction,  which  is  not  binding  until  the  hammer  falls.     Page  v.  Cave,  8  T.  R.  14$. 
Sometimes  the  {larty  making  an  offer  promises  to  give  the  other  a  certain  period  of 
time  within  which  he  may  accept  it,  or,  in  common  parlance,  gives  him  the  refusal  of 
it.     Such  an  offer,  unless  a  consideration  for  its  being  kept  open  has  been  agreed  upon* 
may  be  withdrawn  at  any  time  previous  to  its  acceptance,  during  the  period  it  was 
promised  to  bo  kept  standing.     Boston  &  Maine  R.  R.  v.  Bartlett,  3  Cush.  224  ;  Ersk- 
ridge  r.  Glover,  5  Stew,  k  Port.  264  ;  Chevey  v.  Cook,  7  W^is,  412.     An  acceptance 
may  be  implied.      Sanford  v,  Howard,  29  Ala.  684.     See  Cooke  v.  Oxlev,  8  T. .  B. 
«  653.    Contracts  are  now  constantly  being  made  by  correspondence  through  the  noaila, 
I  It  has  become  well  settled  that  if  A.  receives  a  letter  through  the  mail  from  B.,  con- 
taining an  offer,   and  with  due  despatch  deposits  a  letter  in  the  mails,  accepting  it 
•  before  receiving  any  notice  of  revocation,  a  bargain  is  concluded,  notwithstanding  B. 
'  had,  before  the  acceptance,  deposited  another  letter  revoking  the  offer,  which  had  not 
'  reached  A.  at  the  tmie  of  the  acceptance.     But  no  contract  would  subsist  if  A.  had 
'  received  the  second  lettcT  before  he  had  deposited  his  own  letter  of  acceptance  in  the 
mails.     Adams  v.  Lindsell,  1  B.  &  Aid.  681  ;  Potter  v.  Saunders,  6  Hare,  1  ;  Gilibins 
V.  The  Northeastern,  &c.,  11  Bcavan,  1  :  Dunlop  v.  Higgins,  1  House  of  Lords  Cases, 
881  ;  Duncan  v.  Topham,  8  M.  0.  &  S.  225  ;  Kliason  v.  Henshaw,  4  WTieaton,  328  ; 
Tftvloe  r.  Merchants*  Fire  Ins.  Co.,  9  How.  390  ;  Mactier  v.  Frith,  6  Wendell,  103  ; 
Unaban  v.  Boyd,  4  Paine,  17  ;  Averill  v.  Hedge,  12  Conn.  436  ;  Levy  v,  Cohen,  4  Geo. 
1  ;  Chiles  v,  Nelson,  7  Dana,  281  ;  Halls  v.   Gaither,  9  Porter,  605  ;  Hamilton  «. 
liVooming  Mutual  Ins.  Co.,  5  Barr.  339  ;  Palo  Alto,  Daveis,  344,  357  ;  Vassarr.  Camp, 
14  Barb.  841  ;  Martin  v.   Blnck,  12  Ala.  721  ;   Moore  v.  Pierson,  6  Clarke  (Iowa), 
279  ;  Hallock  v.  Insurance  Co.,   2  Dutcher,  268  ;  Hong  v.  Brown,  19  N.  Y.  Ill  ; 
Abljott  V,  Shepard,  48  N.  H.  14  ;  Stockliam  v.  Stockham,  32  Md.  196  ;  Brown  r.  N.  Y. 
&o.  R.  R.  Co.,  44  N.  Y.  79.    In  British  and  Am.  Telcgnmh  Co.  t>.  Colson,  L.  R. 
6  Ex.  108,  the  Court  of  Exchequer  expressed  an  opinion  tliat  this  rule  of  the  com- 
pletion of  a  contract  by  letter  on  the  mailing  of  the  acceptance  was  subject  to  the 
ootulition  that  if  the  letter  of  acceptance  does  not  arrive  in  due  course  of  post,  the 
parties  may  act  on  the  assumption  that  the  offer  has  not  been  accepted.     This  was 
doubted  by  the  I^rds  Justices  in  Harris*  Case,  L.  A*.  7  C%.  587,  In  re  Imperial  Land 
('i».  of  Marseilles,  who  both  expressed  the  opinion  that  the  contract  was  actually  and 
liualiy  made  when  the  letter  was  posted.     But  the  <iuestion  did  not  actually  come  up  in 
that  case.    Id.  ;  Townsend's  case,  13  Eq.  148.    I  have  not  found  this  distinction  noticed 
in  any  American  case,  though  the  language  and  reasoning  used  would  st?em  to  exclude 
it.     The  same  principles  apply  to  contracts  by  telegrai)h.     Trevor  t?.  W^ood,  36  N.  Y. 
S07.    Where  an  agreement  not  within  the  statute  of  frauds  is  complete,  and  there 
in  no  understanding  that  it  Ls  not  to  be  binding  on  the  parties  until  reduced  to  writing, 
it  will  bind  them  at  once,  although  there  was  an  understanding  that  it  should  sub- 
si'quently  be  reduced  to  writing,  and  executed.     Blaney  v,  Hoke,  14  Ohio  Stat^^  292. 
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Insane  persanSj  (a)  whether  idiots  or  lunaticsj  as  we  have  seen, 
are  incapable  of  contracting  during  the  disability.  On  this 
ground,  guardians  are  appointed  to  manage  their  concerns.  But 
sanity  is  always  presumed  until  insanity  has  once  been  estab- 
lished ;  after  which,  the  continuance  of  insanity  is  presumed  until 
the  contrary  has  been  proved.  (6)  And  the  decision  of  an  in- 
quest, under  our  statute,  is  not  conclusive  when  a  contract  is 
in  question.  The  fact  still  remains  open  to  contest,  (c)  The 
old  doctrine,  that  a  man  cannot  be  permitted  to  stultify  himself, 
that  is,  to  set  up  the  defence  of  insanity,  is  now  exploded.  As  ' 
to  idiots,  the  test  is  incapacity  of  understanding  and  acting  in 
the  ordinary  affairs  of  life.  Mere  mental  imbecility,  not  reaching 
fHIs  point,  will  not  invalidate  a  contract  fairly  made,  (d) 

Drunkards^  though  formerly  held  liable,  both  in  law  and  equity, 
to  perform  their  contracts,  unless  the  intoxication  were  procured 
by  the  other  party,  are  now  regarded  with  more  favor.  Courts 
have  lately  inclined  to  consider  a  contract,  made  by  a  person  so 
drunk  as  not  to  have  the  use  of  his  reason,  as  void,  though  the 
intoxication  was  voluntary,  and  there  was  no  actual  fraud  on  the 
other  side,  (e) 

Infants^  (/)  as  we  have  seen,  are  only  partially  disqualified 
from  contracting.  They  are  held  bound  by  contracts  made  for 
necessaries^  suited  to  their  age  and  condition ;  and  their  other 
contracts  are  voidable  only,  and  not  absolutely  void.  They  may 
be  ratified  by  assent  after  becoming  of  age.  But  infancy  is  ■ ' 
a  personal  privilege  of  the  infant,  and  the  other  party  cannot 
take  advantage  of  it.  (^)  If  beneficial  to  the  infant,  the  con-  . 
tract  will  be  enforced  against  the  adult;  and  this  is  perhaps 
the  only  case  in  which  the  obligation  is  not  mutual.  Prudence, 
therefore,  dictates  that  dealings  where  infants  are  concerned, 
should  be  conducted  with  their  guardians.    As  to  real  property, 

(a)  AnU,  §  112. 

(6)  White  V.  Wilson,  13  Yes.  88 ;  Jackson  v.  Vandusen,  5  Johns.  144 ;  Hiz  v, 
Whittemore,  4  Met.  545.     But  the  contracts  of  an  insane  person  are  only  voidable,  .  . 
and  may  be  ratified  after  the  insanity  has  ceased.     His  deed,  made  while  insane,  may 
be  avoided  by  his  guardian  or  himself,  without  first  restoring  the  consideration  to  the 
grantee.     See  note  on  p.  277-8. 

(c)  Seigeson  v,  Sealey,  2  Atk.  412 ;  Faulder  v.  Silk,  8  Camp.  126.  But  see  Leon- 
ard V.  Leonard,  14  Pick.  280. 

(d)  2  Kent,  Com.  452  ;  Dennett  v.  Dennett,  44  K.  H.  531 ;  Bond  v.  Bond,  7 
Allen,  1. 

(e)  Barrett  v.  Buxton,  2  Aiken  (Vt),  167  ;  Gore  v,  Gibson,  13  M.  k  W.  623 ;  1 
Parsons  on  Contract,  810,  811  ;  2  Kent,  Com.  451,  452 ;  French  v,  French,  8  Ohio, 
214  ;  Menkins  v.  Lightner,  18  111.  282.  Where  the  intoxication  is  only  partial,  and 
not  induced  by  the  other  party,  it  does  not  avoid  the  contract.  Caulkins  v.  Fry,  85 
Conn.  170 ;  Henry  v.  Ritenour,  31  Ind.  186.  But  where  the  contract  might  be  re- 
scinded, it  will  be  affirmed  by  the  subsequent  receipt  of  benefits  under  it.  Willoughby 
V.  Moulton,  47  N.  H.  205. 

(/)  Ante,%n\. 

(g)  Beardsley  v,  Hotchkiss,  96  N.  Y.  201.  Thus  an  infant  is  not  liable  to  an 
action  for  breach  of  promise  of  marriage,  but  may  bring  an  action  against  an  adult. 
Hunt  V.  Peake,  5  Cowen,  475  ;  Willai3  v.  Stone.  7  id.  22  ;  Rush  v.  Wick.  81  Ohio 
State,  521. 
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this  is  indispensable ;  for  infants  cannot  convey  at  all ;  and 
guardians,  as  we  have  seen,  can  only  convey  with  leave  of 
court,  (a) 

Married  womeuj  (i)  as  a  general  rule,  are  utterly  disqualified 
for  making  any  contract  whatsoever.  Their  contracts,  as  we  have 
seen,  are  held  to  be  absolutely  void,  to  all  intents  and  purposes. 
Even  when  living  separately  from  their  husbands,  they  cannot 
bind  themselves  for  necessaries ;  and  for  this  reason  their  hus- 
bands are  made  liable.  The  only  -exception  is,  where  the  statute 
allows  married  women  to  join  with  their  husbands  in  conveyances 
of  land.  ((?) 

Persons  under  duress^  whether  from  actual  violence,  or  the 
threat  thereof,  are  not  bound  by'  contracts  made  during  such 
duress.  (^)  There  have  been  many  nice  distinctions  as  to  what 
constitutes  duress ;  but  they  result  in  this  general  principle,  that 
\  if  the  contract  be  made  from  a  reasonable  apprehension  of  vio- 
I  lence  or  constraint,  it  will  not  be  binding,  because  the  mind  does 
not  act  freely.  («) 

Aliens^  while  their  country  is  at  war  with  ours,  are  prohibited, 

(a)  But  an  infknt  is  liable  for  his  torts,  and  even  it  baa  been  beld  for  a  fraudulent 
representation  tbat  he  was  of  age,  whereby  he  obtained  goods.  Fitts  v.  Hall,  9  N.  H. 
441 ;  Wallace  v.  Moras,  5  Hill,  891.  For  a  full  classification  of  the  cases  on  the  riffhtt 
and  liabilities  of  infanta,  see  1  Am.  Leading  Cases,  23(M7.  Also,  1  Parsons  on  Con* 
tracts,  242-82  ;  2  Kent,  Ck)m.  233-45. 

(b)  AnU,  pp.  268  to  274. 

.  (c)  Ante,  ])p.  428,  432  ;  1  Parsons  on  Contracts,  283-807.  Unlike  the  infant,  tfie 
married  woman's  promise  to  pay  for  mon^  expended  during  coverture  after  tho 
I  disabilitv  is  removed,  is  not  bhiding.  Watkins  v.  Halstead,  2  Sandf.  311 ;  Goulding 
'  9.  Davidson,  28  Barb.  438  ;  Story,  Prom.  Notes,  §  185  ;  Meyer  i;.  Haworth,  8  Ad.  £ 
L.  467.  But  contra,  Lee  v.  Muggeridge,  5  Taunt.  147.  Perliaps  she  would  be  bound 
I  by  the  ratification  where  the  original  promise  was  made  ou  faith  of  her  separate 
I  estate.  Vance  v.  Wells,  8  Ala.  399  ;  Kennerly  i?.  Martin,  8  Mo.  698.  The  wife,  as 
agent  of  the  .husband,  may  have  an  implied  authority  to  order  goods  necessary  for 
family  use,  and  othen^'ise  manage  household  affairs.  Kenaux  v.  Teaklc,  20  Eug. 
Law  k  Eq.  345  ;  Shelton  v.  Pendleton,  18  Conn.  417.  Infants  may  be  agents.  Story 
on  Agency,  §  7.  Slaves  may  be  agents.  Chastain  v.  Bowman,  1  Hill  (So.  Car.), 
270  ;  Gore  v.  Buzzard,  4  Leigh,  231.  But  slaves  cannot  enter  into  contracts  for  them- 
selves under  the  legislation  of  the  Slave  States,  and  a  marriage  between  them  produces 
no  civil  effect.  Girod  v,  Lewis,  6  Mart.  559  ;  State  v,  Samuel,  2  Dev.  &  Bat.  177. 
Seamen  receive  the  peculiar  protection  of  courts  of  admiralty,  so  that  stipulations  in  the 
shipping  articles  in  derogation  of  their  general  rights  and  privileges  are  void.  Brown 
Vr  Lull,  2  Sumner,  444. 

(d)  Doolittlo  V.  McCullough,  7  Ohio  State,  299  ;  Mays  v.  Cincinnati,  1  id.  268  ; 
Knox  County  Bank  v.  Doty,  9  id.  505  ;  Baker  v.  Cincinnati,  11  Ohio  State,  534. 

(t)  Duress,  such  as  will  avoid  a  contract,  may  arise  in  the  case  of  nn  arrest  for 
improper  purposes  without  just  cause,  or  an  arrest  for  just  cause  but  without  lawful 
authority,  or  an  arrest  for  a  just  cause  and  under  lawful  authority  for  an  improper 
purpose.  Richardson  v.  Duncan,  3  N.  H.  508  ;  Watkins  v.  Baird,  6  Mass.  506  ;  Sev- 
erance V.  Kimball,  8  N.  H.  386.  In  England,  duress  of  goods  does  not  avoid  a  con- 
tract, although  money  paid  under  such  duress  mav  be  recovered  back.  Atlee  r. 
Backhouse,  3  Meeson  &  Welsby,  642  ;  Skeate  v,  Beale,  1  Ad.  &,  El.  983  ;  Gates  v. 
Hudson,  5  Eng.  Law  &  Eq.  469.     But  in  this  country  duress  of  goods  as  well  as  of 

S'rson  avoids  a  contract.  Collins  v,  Westbury,  2  Bay,  211  ;  Foshay  v.  Ferguson,  6 
ill,  154.  Where  a  son  forged  the  father's  name,  and  the  bankers,  though  without 
threatening  a  prosecution,  insisted  on  the  father's  assuming  the  indebtedness,  which 
he  agreed  to  do,  and  gave  them  an  agreement  to  make  a  mortgage,  it  was  held  that 
a  father  under  surh  circumstances  was  not  a  free  agent,  and  tne  agreement  was  sot 
Giiidc.     WUliams  v,  Bayley,  L.  R.  1  H.  L.  200. 
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as  we  have  seen,  from  contracting  with  onr  citizens,  on  grounds 
of  public  policy,  unless  by  special  license  from  goyernment  The 
theory  is,  that  when  two  nations  are  at  war^  sdl  the  individuals 
arc  at  war  with  each  other.  The  fact  we  know  to  be  different ; 
but  the  rule  still  continues,  (a) 

§  177.  Subjeot-matter.  The  general  rule  is,  that  parties  may 
contract  about  whatsoever  they  choose;  but  there  are  several 
exceptions  founded  on  reasons  of  public  policy.  The  law  will  not 
uphold  a  contract,  when  the  subject-maUer  is  prejudicial  to  the 
general  welfare.  On  this  ground  four  classes  of  contracts  are 
held  to  be  invalid ;  namely,  contracts""which  are  immoral^  impolU 
tic^  fraudulent^  and  illegal.    I  shall  consider  these  in  their  order. 

Immoral  Contracts.    Where  the  undertaking  on  either  side  is  to  A 
do  or  permit  something  decidedly  immoral,  as  prostitution,  mak-  . 
ing  indecent  books  or  pictures,  and  the  like,  the  law  will  not  aid 
either  party  in  enforcing  performance.    The  immorality,  however, 
must  be  of  a  marked  character ;  for  the  law  does  not  observe  a 
fastidious  delicacy.     On  nice  points  parties  are  left  to  their  own 
moral  sense.     This  is  merely  an  application  of  the  principle  of 
non-interference,  and  does  not  militate  against  the  doctrine  before 
advanced,  that  questions  of  abstract  morality  are  beyond  the  scope 
of  human  laws.    The  law  simply  refuses  its  aid  in  the  enforce- 
ment of  immoral  contracts.     But  the  question  of  morality  is  not 
always  open  to  discussion.     In  general,  only  those  contracts  are  '■- 
held  void  for  immorality  which  the  precedents  have  settled  to  be 
immoral.  (6)  . 

Contracts  against  Public  Policy.    Where  the  subject-matter  of  a  ^^ 
contract  is  in  opposition  to  public  policy,  this  is  a  sufficient  reason 
for  refusing  to  enforce  it.     On  this  ground,  a  contract  in  restraint 
of  trade  or  marriage,  or  tending  to  stifle  or  prevent  a  criminal 
prosecution,  or  to  induce  an  officer  to  swerve  from  his  duty,  will 
not  be  enforced.    These  examples  sufficiently  illustrate  the  idea. 
But  you  are  not  to  suppose  that  the  question,  what  is  public  pol- 
icy, is  always  open  for  discussion  whenever  a  contract  is  sought 
to  be  enforced.    This  would  be  to  convert  the  court  into  an  arena 
for  party  politics.     It  is  only  in  those  cases  which  the  consent  of 
ages  has  settled  to  be  against  public  policy,  that  the  defence  is 
now  admitted.     What  is  public  policy,  has  thus  become  a  ques-  \ 
tion  of  precedent,  not  depending  upon  the  varying  opinions  of  'j 
different  judges,  (c) 

{a)  But  an  alien  enomy  resident  in  this  country,  iind  not  ordered  awny  by  the  ■ 

5 roper  authority,  may  sue  and  be  sued  as  in  times  of  peace.  Clark  v,  Morey,  10 
ohns.  69  ;  Russell  v.  Skipwith,  6  Bimiey,  241.  During  war,  a  pei-son  cannot  appoint 
an  af^ent  in  an  enemy's  country,  though  if  appointed  before  he  may  still  act.  So  if 
a  creditor  direct  a  debtor  if  he  cannot  remit  to  purchase  cotton  and  hold  it,  this  is 
illegal,  for  it  is  the  creation  of  an  agency,  and  the  creditor  gets  no  title.  United 
States  V.  Grossmever,  9  Wall.  72. 

(h)  Chitty  on  Contracts,  577-9. 

{c)  See  2  Parsons  on  Contracts,  253-9,  where  the  numerous  recent  cases  in  which 
contrarts  have  been  held  to  be  in  restraint  of  trade  are  collected.  Alger  v.  Thacher,' 
19  Pick.  51,  is  a  leading  American  aUtHdlltjr.    Xange  v.  Werk,  2  Ohio  State,  519 ; 
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/^  Fraudtdent  Contracts,  (a)  It  is  a  general  rule,  both  in  law  and 
equity,  that  fraud  vitiates  every  contract  into  which  it  enters. 
Fraud  signifies  any  kind  of  artifice,  surprise,  trick,  dissembling, 
misrepresentation,  concealment,  or  deceit,  by  which  theparties  or 
third  persons  are  cheated  or  deceived.  The  varieties  ol  fraud 
are  so  great  that  it  is  difhcult  to  lay  down  any  specific  rules  con- 
cerning it,  without  occupying  too  much  space.  I  shall  briefly 
consider  the  subject  in  two  points  of  view :  first,  with  reference 
to  the  parties  ;  and  secondly,  with  reference  to  third  persons,  par- 
ticularly as  provided  against  in  the  statute  of  frauds. 

Fraud  between  the  Parties.  The  law  requires  that  when  parties 
are  about  to  enter  into  a  contract,  neither  shall  misrepresent  or 
conceal  any  material  fact  upon  which  it  is  predicated.  It  is  as 
clearly  fraudulent  to  suppress  truth,  as  to  assert  falsehood,  because 
deception  is  equally  the  result.  But  here  a  distinction  is  to  be 
\  noted.  Intentional  misrepresentation  is  always  fraudulent.  But 
.'there  may  be  intentional  concealment  which  is  not  fraudulent. 
The  point  is  to  determine  what  kind  of  knowledge  a  contracting 
party  may  lawfully  keep  to  himself.  And  the  best  rule  1  can  lay 
down  is  this :  If  you  have  any  peculiar  or  extraordinary  informa- 

Thomas  V.  Mil(%  3  id.  274  ;  GrasseUi  v.  Lowden,  11  Ohio  State,  849 ;  Crawford  v.  Wick, 
1 18  id.  190  ;  Oregon  Steam  Nuv.  Co.  r.  Winsor,  20  Wall.  64.     An  agreement  to  procure 
I  a  person  a  contract  to  furnish  supjilies  to  the  government  is  void  as  against  public  policy. 
Tool  Co.  t\  Norris,  2  WaUace,  45  ;  Frost  v.  Inhabitants  of  Belmont,  6  Allen,  152  ;  Sedg- 
wick V,  Stanton,  4  N.  Y.  289 ;  Powers  v.  Skinner,  34  Vt.  274.     But  the  employment 
of  an  agent  regularly  to  put  in  a  bid  and  make  a  contract,  is  not     Wiupenny  v.  French, 
nS  Ohio  State,  469.     A  contract  to  advocate  a  claim  before  a  legislature  in  session,  or 
lits  committees,  is  legal,  but  not  a  contract  to  advocate  a  claim  with  individual  mem- 
Ibers  of  such  legislature.     Sedgwick  v.  Stanton,  supra;  Bryan  v,  ReynoMs,  5  Wis.  200  ; 
Trist  V.  Child,  21  Wall.  441.    An  agreement  for  a  consideration  to  withdraw  opposi- 
tion to  a  divorce  is  void  as  against  public  policy.     Stontenburg  v.  Ly brand,  18  Ohio 
State,  228.     So  is  an  agreement  by  a  public  officer  to  share  fees.     Martin  v.  Wade,  37 
Cat.  i68.     So  are  all  agreements  entered  into  to  aid  a  rebellion.     Hanauer  v.  Doane, 
12  Wall.  324.     In  Ohio  only  the  nriucipals  can  make  the  defence  of  illegalit3\     An 
agent  holding  the  proceeds  of  the  illegal  transaction  cannot  avoid  accountability  to  his 
principal.     Norton  v.  Blinn,  39  Ohio  State,  145. 

(ft)  See  Roberts  on  Frauds ;  Roberts  on  Fraudulent  Conveyance  ;  Hovenden  on 
Frauds  ;  Broom's  Legal  Maxims,  671-3,  605-38  ;  1  Storj',  Eq.  Juiis.  ch.  vi.  ;  2  Kent, 
Com.  482-92 ;  2  Parsons  on  Contracts,  264-84  ;  Tracy  v.  Sackett,  1  Ohio  Stete,  54. 
Where  a  grantor  was  so  drunk  as  not  to  have  the  exercise  of  his  judgment,  his  deed 
will  be  h3d  null,  though  the  grantee  had  no  agency  in  making  him  dnink.  French 
V,  French,  8  Ohio,  214.  Where  one  has  dealt  with  parties  to  a  conveyance  treating 
it  as  valid,  he  cannot  afterwards  impeach  it  as  fraud.  Rennick  v.  Bank,  8  Ohio,  529. 
The  merely  making  a  good  bargain,  by  purchase  at  a  small  price,  or  otherwise,  will 
not  be  ground  for  setting  aside  a  contract,  unless  there  has  been  actual  in)(>osition. 
Steele  v.  Worthington,  2  Ohio,  182 ;  Knobb  r.  Lindsay,  5  id.  468  :  Hough  v.  Hunt.  2 
id.  495  ;  Douglas  v,  Houston,  6  id.  156  ;  Hunter  v.  Goudy,  1  id.  449.  Where  a  widow 
stands  by  and  allows  the  auctioneer  to  sell  the  land  as  free  from  dower,  and  so  increase 
the  bid,  she  cannot  aften^-ards  claim  dower.  Smiley  v.  Wright,  2  Ohio,  506.  It  is  not 
fraud  in  an  attorney  who  holds  a  recorded  mortgage,  to  prepare  a  subsequent  one  for 
his  o.lient  without  mentioning  his  own.  Paine  v.  French,  4  Ohio,  31 8.  A  fraudulent 
grantee  may  convey  a  good  title  to  an  honest  purchaser  for  a  fair  price,  though  the 
latter  knew  of  the  fraud.  Piatt  v.  St.  Clair,  7  Ohio,  2  pt.  165.  It  is  fraud  in  a 
mortgag<»e  to  stand  by  and  see  an  ignorant  purchaser  making  valuable  improve- 
ments, without  disclosing  his  lien.  Carter  v.  Longworth,  4  Ohio,  384.  As  to  false 
statf^ments  of  quantity  in  the  sale  of  real  estate,  see  Ketchiun  v.  Stout,  20  Ohio,  453 ; 
aiUe,  p.  451. 
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tion,  which  the  other  party,  exercising  ordinary  knowledge  and  * 
diligence,  cannot  be  presumed  to  have,  you  are  bound  to  disclose 
it ;  and  the  concealment  of  it  will  be  a  fraud.  Thus,  while  the 
law  requires  a  full  and  fair  disclosure  of  all  the  facts  necessary 
to  enable  each  party  to  make  up  his  mind,  the  rule  has  a  reason- 
able construction.  The  law  will  not  relieve  against  the  common 
inequalities  of  knowledge,  judgment,  skill,  and  experience.  It 
does  not  discountenance  speculation  and  enterprise,  by  requiring 
bargains  to  be  perfectly  equal.  It  allows  one  party  to  obtain  the 
advantage,  when  there  is  no  positive  unfairness.  Accordingly, 
slight  inadequacy  of  consideration,  or  ignorance  of  the  subject- 
matter,  or  mental  imbecility  not  amounting  to  idiocy  or  insan- 
ity, will  not  of  themselves  avoid  a  contract.  So  in  regard  to  the 
quality  and  value  of  articles  contracted  for,  the  rule  is,  that  if  a 
dcf eiit  be  open  and  obvious  to  common  inspection,  there  can  be 
no  ground  to  complain  of  fraud.  But  when  the  defect  is  latent 
and  not  readily  perceived,  the  party  knowing  it  is  bound  to  make 
disclosure.  When  a  contract  has  been  absolutely  concluded, 
neither  party  can  alter  it,  without  the  consent  of  the  other,  in  any 
essential  part,  without  avoiding  it  altogether.  As  a  general  rule, 
if  any  part  of  one  entire  contract  is  fraudulent,  it  is  void  through- 
out. Courts  of  law  will  not  undertake  to  apportion  fraud.  This 
can  only  be  done  by  courts  of  equity,  whose  jurisdiction  of  fraud 
will  be  considered  hereafter. 

The  Statute  ofFraudB.  (a)    Fraud  with  respect  to  third  persons, 

(a)  Browne  on  the  Statute  of  Frauds.  First  Section.  By  a  statute  of  1846,  pro- 
vision is  made  for  depositing  a  mortgage  of  chattels,  or  a  copy,  with  the  township 
clerk  or  recorder,  and  renewing  the  same  thirty  days  before  the  end  of  each  year. 
And  unless  this  be  done,  the  retaining  of  possession  by  the  mortgagor  is  declared  to 
render  the  mortgage  absolutely  void,  as  against  creditors  and  subsequent  purchasers  in 
good  faith.  Prior  to  this  act  the  role  was,  that  the  retaining  of  i)ossession,  after  bill  of 
sale  or  mortgage,  was  primd  facie  fraudulent,  but  might  be  explained.  Hombeck  v. 
Vanmetre,  9  Ohio,  153 ;  Collins  v.  Myers,  16  id.  547  ;  Stanley  v,  Brannon,  6  Blackf. 
196  ;  Kead  v.  Wilson,  22  lU.  377  *,  ConsUnt  v.  Matteson,  22  id.  546.  See  Gay  i;.  Bid- 
well,  7  Mich.  519. 

Second  Section.  The  expression  *'  utterly  void  "  applies  only  to  creditors  aud  pur- 
chasers, not  to  the  parties.  Burgett  v,  Burgett,  1  Onio,  469  ;  Douglas  v.  Dunlap,  10 
id.  162  ;  Barton  v.  Morris,  15  id.  408  ;  Brown  v.  Webb,  20  id.  389  ;  3  Ohio  State,  246  ; 
CnimlMiugh  v.  Kugler,  2  Ohio  State,  873  ;  3  id.  544  ;  Webb  v.  Roff,  9  id.  430  ;  Scott 
V.  Purcell,  7  Blackf.  66  ;  Randall  v.  Phillips,  3  Mason,  878.  There  must  be  a  fraudu- 
lent intent  in  both  parties  in  order  to  render  the  conveyance  or  sale  void.  Ewing  v. 
Runkle,  20  111.  448  ;  Brown  v,  Riley,  22  id.  45.  And  the  retaining  of  possession  by 
the  mortgagor  does  not  necessarily  make  it  fraudulent.  Id. ;  Oliver  v,  Katou,  7  Mich. 
108  ;  Gay  v,  Bidwell,  7  id.  519.  See  Hudgins  v,  Kemp,  20  How.  45.  Where  a  debtor, 
wliilo  a  suit  is  pending,  conveys  his  whole  estate,  with  a  stipulation  for  repurchase, 
and  retains  ]>ossession  under  an  agreement  to  pay  rent,  this  is  primd  facie  fraudulent, 
but  may  be  explained.  Barr  v.  Hatch,  3  Ohio,  527  ;  Hood  v.  Brown,  2  id.  266  ;  Starr 
V.  Starr,  1  id.  321  ;  Minns  v.  Morse,  15  id.  568.  Where  a  father  who  is  embarrassed 
conveys  property  to  his  wife  or  children,  the  question  of  fact  is,  whether  his  circum- 
stances were  such  that  a  prudent  man  should  have  apprehended  insolvency.  If  so, 
the  honesty  of  his  inti>ntion  will  not  support  the  conveyance.  Brice  r.  Myers,  5 
Ohio,  121  ;  Miller  v.  Wilson,  15  id.  108  ;  Reade  v,  Livin^ton,  3  Johns.  Ch.  481 ;  Rob- 
inson  v.  Bates,  3  Met.  40  ;  Crombaugh  v.  Kugler,  2  Ohio  State,  373.  A  conveyance^ 
made  without  consideration  by  one  indebted  at  the  time,  cannot  be  ai  "  *  ' 
quent  creditors  without  showing  actual  fraud,  or  a  secret  trast  for  ~ 
grantor.    Webb  i^.  Roff,  9  Ohio  State,  430.    Before  cor  statute  al 
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is  chiefly  provided  against  by  the  "  act  for  the  prevention  offrtxude 
and perjurieij^  commonly  called  the  statute  of  frauds.    Our  pres- 

made  by  assignments  in  contemplation  of  insolvency,  such  preferences  were  not  of 
themselves  held  to  be  fraudulent.  Atkinson  v.  Jordan,  5  Oliio,  293  ;  Hull  v.  Jeffrey,  8 
id.  390  ;  Harshman  r.  Lowe,  9  id.  92  ;  MitcbeU  v,  Gazzam,  12  id.  815 ;  Hatch  v. 
Smith,  5  Mass.  42 ;  Bradshaw  v.  West,  7  Peters,  615  ;  Cumber  v,  Wayne,  1  Smith, 
L.  C.  258,  note  ;  Bancroft  r.  Blizzard,  13  Ohio,  SO ;  Doremus  v,  O'Harra,  1  id.  45 ; 
Arnold  v.  Maynard,  2  Story,  849  ;  Freeman  v.  I>eming,  2  Saudf.  Ch.  882.  As  to  the 
consideration  of  a  purchase  being  an  antecedent  debt,  see  Lupin  v.  Marie,  2  Paice, 
215  ;  liiley  t;.  Johnson,  8  Ohio,  526  ;  Swift  v.  Tyson,  16  Peters,  1 ;  Bank  of  Sandusky 
t\  Scoville,  24  Wendell,  115.  Riley  v,  Johnson,  8  Ohio,  526,  holding  that  the  pay- 
ment of  an  antecedent  debt  was  not  a  consideration,  was  overruled  by  Carlisle  v.  Wish- 
art,  11  Ohio,  172,  holding  that  it  was,  and  following  Swift  v.  Tyson,  in  Rozborough 
V.  Messick,  6  Ohio  State,  448,  the  doctrine  was  established  to  be,  that  taking  the  note 
merely  as  collateral  for  an  antecedent  debt,  without  any  change  in  the  relation  of  the 
parties,  was  not  a  valuable  consideration  ;  but  if  there  were  such  change,  or  if  at  the 
time  of  the  creation  of  the  debt  there  were  an  agreement  for  further  seourity,  it  would 
be  valid. 

Third  Section,    This  has  been  proved  to  be  of  no  practical  importance. 

Fourth  Section,      Prior  to  our  first  statute  of  frauds,  which  was  jASsed  in  1810, 
though  a  leeal  title  could  not  be  conveyed  by  narol,  yet  an  express  trust  might  be 
both  created  and  proved  by  parol.     Fleming  v,  Donahoe,  5  Ohio,  255.     When  a  parol 
contract  for  the  sale  of  lauds  is  admitted  by  the  defendant  in  his  answer  without  rely- 
ing upon  the  statute  of  frauds,  the  contract  will  be  enforced.    Woods  v,  Dille,  11  Ohio, 
455  ;  2  Story,  £q.  Jur.  §  755.     Where  a  purchaser  by  parol  is  put  in  possession,  the 
>  en(lor  cannot  set  up  the  statute,  nor  even  a  parol  a^^reement  to  rescind.    Kelley  v, 
Stanbery,  13  Ohio,  408.     A  parol  contract  for  a  new  lease,  when  the  tenant  is  in  pos- 
session under  a  former  lease,  is  within  the  statute  of  frauds.     Armstrong  v,  Katten- 
horn,  11  Ohio^  265;  Crawford  v,  Wick,  18  Ohio  State,  190.  But  where  possession  is  given 
under  it,  it  is  withdrawn  from  the  operation  of  the  statute.    Grant  v.  Ramsey,  7  Ohio 
State,  157.    The  owner  gave  a  parol  license  to  erect  abutments  of  a  mill-dam,  and  af- 
terwards entered  and  destroyed  them ;  held,  that  the  license,  being  executed,  was  not 
within  the  statute,  and  the  owner  was  a  trespasser.    Wilson  v.  Chalfant,  15  Ohio,  248. 
A  parol  contract  for  the  purcliase  of  a  land-office  certificate,  with  part  performance, 
will  take  the  case  out  of  tne  statute.    Kay  v,  Watson,  17  Ohio,  27.     A  parol  contract 
to  clear  and  fence,  and  raise  a  crop  of  corn  as  a  compensation,  if  part  performed  by 
clearing  and  fencing,  entitles  the  party  to  the  crop  of  com.     Wither  v,  Paine,  1  Ohio, 
2ol.     Mere  payment  of  the  purchase-money,  under  a  parol  contract,  without  posses- 
sion, does  not  take  the  case  out  of  the  statute.    Crabill  v.  Marsh,  88  Ohio  State,  331  ; 
Sites  V,   Keller,  6  Ohio,  483  ;  Pollard  v.  Kinner,  6  id.  528  ;  Sanborn  v.  Sanborn,  7 
Gray,  142  ;  Campbell  v,  Campbell,  3  Stockton,  268.     But  in  Indiana,  it  is  held  that 
it  may  do  so.     Single  v,  Clemens,  17  Ind.  124.    But  it  is  otherwise  where  possession  is 
delivered.    Waggoner  v.  Speck,  3  Ohio,  292  ;  Moore  v,  Beasley,  3  id.  294  ;  Randall  v. 
Turner,   17  Ohio  State,  262.     For  other  constnictions  of  this  section,  see  Town  v, 
NetHlham,  3  Paige,  546  ;  Woods  v.  Fannare,  10  Watts,  195  ;  Sage  v,  M'Guire,  4  Watts 
&  Serg.  228 ;  Wood  v.  Leadbetter,  13  Mees.  &  W.  840 ;  Stevens  v.  Stevens,  11  Met 
251  ;  Mumford  r.  Whitney,  15  Wendell.  381  ;  Wible  t;.  Wible,  1  Grant's  Cases,  406  ; 
Chadwick  v.  Felt,  35  Penn.  State,  305  ;  McGregor  v.  Brown,  10  N.  Y.  114 ;  Harrell  v. 
Miller,  35  Miss.  700.     An  agreement  relating  to  land  entered  of  record  in  a  proceed- 
ing to  a{)propnate  land  by  a  railroad  company  is  a  contract  of  record,  and  binding 
under  the  statute.     Huston  v.  Cincinnati,  &c.  R.  II.  Co.,  21  Ohio  State,  235.     The 
memorandum  need  not  be  made  at  the  time  of  the  contract.     It  is  sufficient  if  it  be 
made  any  time  before  trial.     Webster  v,  Zully,  52  Barb.  482.     None  but  the  parties 
can  take  advantage  of  the  statute.     Creditors  cannot  insist  u]x)n  their  debtors  setting 
it  up.     Lefferson  v,  Dallas,  20  Ohio  State,  68  ;  Crawford  r.  Woods,  6  Bush  (Ky.),  200  ; 
Chicago  Dock  Co.  v,  Kinzie,  49  III.  287  ;  Patterson  v.  Underwood,  22  Ind.  607.     The 
memorandum  must  contain  a  sufficient  description  of  the  proi)erty  sold  to  enable  it  to  be 
looatt^d.     White  v,  Herman,  51  III.  243  ;  \V'Tielan  v.  Sullivan,  102  Mass.  204.     A  con- 
tract to  make  a  will  of  all  the  testator's  property  real  and  personal,  in  favor  of  a  third 
person,  in  consideration  of  that  person  s  making  a  similar  will  in  favor  of  him,  is  a 
contract  for  the  sale  of  lands.     Gould  v,  Mansfield,  103  Mass.  408.    A  contract  for  stand- 
ing tinil>er  to  bo  taken  off  at  the  vendee*s  discretion  is  for  an  interest  in  land.     Patti- 
son's  Appeal,  61  Penn.  State,  294.    But  a  contract  by  the  contractor  to  cut  wood  on  his 
own  land  and  deliver  it  at  so  much  a  cord,  is  not     Kilmora  v,  Howlett,  48  N.  Y.  569. 
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ent  act  was  passed  in  1810,  prior  to  which  we  had  no  provision  on 
the  subject.     It  is  copied  with  some  variations  from  the  English 

Fifth  Section,  This  is  the  fourth  section  in  the  English  statute,  29  Charles  II. 
Vjion  the  general  subject  of  this  section,  see  Chitty  on  Cont.  211;  Story  on  Cont. 
§  561,  590  ;  2  Parsons  on  Cont  284-341  ;  Wain  v.  Walters,  5  East,  10 ;  Saunders  v. 
Wakefield,  4  Bam.  &  Aid.  595  ;  Violet  v.  Patten,  5  Cranch,  142;  Packard  v,  Richard* 
son,  17  Mass.  122 ;  Ga^  v,  Wilcox,  6  Conn.  81  ;  Hoover  v.  Morris,  3  Ohio,  56  ;  An- 
derson V.  Harold,  10  id.  399 ;  Sears  v.  Brink,  8  Johns.  210 ;  Griffith  v.  Young,  12 
East,  513  ;  Philbrook  v.  Belknap,  6  Vermont,  883.  The  statute  may  be  complied  with 
by  lettere  passing  between  the  parties  where  the  terms  of  the  contract  can  be  collected 
with  certainty  from  them.  Jackson  v.  Lowe,  1  Bing.  9 ;  Macrorv  v,  Scott,  5  Wcls. 
Hurls.  &  Gordon,  907  ;  Archer  v,  Baynes,  id.  625  ;  Dobell  v,  Hutchinson,  8  Ad.  k  £1. 
855.  The  contract  may  be  on  different,  pieces  of  pg^ner.  Esmay  v.  Groton,  18  IlL  - 
483  ;  Lee  v.  Mahoneyj  9  iowa,  344.  But  if  some  only  of  the  pieces  of  paper  are 
signed,  reft^rence  must  be  specifically  made  in  those  which  are  signed  to  those  wnich  are 
not.  if  all  are  signed,  then  such  reference  is  not  necessary,  if  by  inspection  and  com- 
parison, it  appear  that  they  severally  relate  to,  or  form  part  of,  the  same  transaction,  i 
Thayer  v.  Luce,  22  Ohio  State,  62.  An  entire  contract  must  comply  with  the  stat- 
ute throughout  or  it  will  be  entirely  void,  but  a  severable  contract  may  be  sustained 
so  far  as  it  complies  with  the  statute.  Thayer  v.  Rock,  13  Wendell,  53  ;  Loomis  v. 
Newhall,  15  Pick.  159 ;  Irvine  o.  Stone,  6  Cush.  508  ;  Rand  v,  Karther,  11  id.  1 ; 
Paige  V.  Monks,  5  Gray,  492  ;  McMnllen  v,  Riley,  6  id.  500 ;  Noyes  v.  Humphreys, 
11  Grattan,  636  ;  Collins  r.  Merrill,  2  Met  (Ky.)  163  ;  Mayfield  v.  Wadsley,  3  B.  & 
Cr.  856  ;  Wood  v.  Benson,  2  Cr.  &  Jerv.  94. 

As  to  the  words,  **  debt,  default,  or  misearricu^,"  see  Birkmyr  v,  Darnell,  1  Smith, 
L.  C.  134  ;  Green  v.  Creswell,  1  Perry  &  Dav.  430  ;  Doyle  v.  Wliite,  26  Maine,  341 ; 
Benman  t>.  RukspII,  20  Vt.  205  ;  Wilson  v.  Coupland,  5  B.  &  Aid.  228 ;  Johnson  v. 
Gilbert,  4  Hill,   178  ;  Murphy  v.  Merry,  8  Blackf.  295  ;  Barker  v.  Bucklin,  2  Denio, 
45  ;  Santbrd  v.  Howard,  29  Ala.  684.     A  promise  to  answer  for  another's  tart  is  within^ 
the  statute.     Kirkham  v,  Marter,  2  B.  &  Aid.  618.     Although  the  effect  of  the  prom-J 
ise  is  to  pay  the  debt  of  another,  yet  if  the  leading  object  of  the  undertaker  is  to  sub-l 
serve  some  interest  of  his  own,  it  is  not  within  the  statute.    Nelson  v,  Boynton,  3  Met.' 
396  ;  Allen  v.  Thompson,  ION.  H.  32  ;  Fish  v.  Thomas,  5  Gray,  45  ;  Emerson  v.  Sla- 
ter, 22  How.  43  ;  Cross  v.  Richardson,  30  Vt  641  ;  Kutzmeyer  v,  Ennis,  3  Dutcher, 
871  ;  Mason  v.  Hall,  50  Ala.  599,     A  verbal  promise  by  A.  to  B.  to  indemnify  him  1 
acainst  loss  and  damage,  iu  becoming  surety  for  C,  is  within  thb  section.     Easter  v,  ' 
White,  12  Ohio  State,  219  ;  Kelsey  v.  Hibbs,  18  Ohio  SUte,  340  ;  ccmtra.  Mills  v. 
Brown,  11  Iowa,  314.     The  guaranty  of  a  del  credere  factor  is  not  within  the  statute.  \ 
Swan  ».   Nesmith,  7  Pick.  220  ;  W^olff  v,  Koppell,  5  Hill,  458  ;  8.  c.   2  Denio,  368 ; 
Bradley  v.  Richardson,  23  Vt.  731,  732  ;  Couturier  v.  Hastie,  16  Eng.  Law  &   Eq. 
562  ;  8.  c.  8  Exch.  40  ;  Sherwood  v.  Stone,  14  N.  Y.  267.     So  the  promise  of  a  party, ,. 
which  has  the  effect  of  discharging  the  original  debtor,  as  where  he  is  accepted  by  the  • 
creditor  in  place  of  the  original  debtor,  is  not  within  the  statute.     Bird  v.  Gammon,  3 
Bing.  N.  C.  883  ;  Curtis  v.  Brown,  5  Cush.  488  ;  Stanly  v,  Hendricks,  13  Iredell,  86; 
Watson  V,  Jacobs,  3  Wms.  (29  Vt.)  169  ;  Woods  v.  Corcoran,  1  Allen,  405;  Warren  v. 
Smith,  24  Texas,  484  ;  Andre  v,  Bodman,  13  Md.  231  ;  Meriden  Brit.  Co.  v.  Zingsen, 
48  N.  Y.   247  ;  Yale  v.  Egerton,  14  Minn.   194.     The  promise  must  be  made  to  the  ' 
party  to  whom  the  party  undertaken  for  is  under  a  liability.     Thus  where  A.  is  in-  '* 
debted  to  B.,  and  C.'pi'oniises  A.  to  pay  his  debt  to  B.,  this  last  promise  of  C.  is  not  \ 
within  the  Htatutc.  Eastwood  v,  Eenyon,  11  Ad.  &  El.  538  ;  Hargreaves  v.  Parsons,  13 
M.  &  W.  561  ;  Barker  v,  Bucklin,   2  Denio,  45  ;  Westfall  v.  Parsons,  16  Barb.  645  ; 
Pratt  V.  Humphrey,  22  Conn.  317  ;  Preble  r.  Baldwin,  8  Cush.  549  ;  Tibbetts  v.  Flan- 
ders, 18  N.  H.  284  ;  Day  v.  Cloe,  4  Bush,  563.     If  there  is  no  consideration  whatever 
moving  between  the  creditor  and  the  new  promisor,  the  only  one  being  a  conveyance  [ 
of  property  to  the  new  promisor  by  the  original  debtor,  it  is  within  the  statute.     Fur-  j 
blsh  V.  Goodenow,  98  Mass.  296. 

As  to  the  words  "in  consideration  of  marriage,**  they  do  not  refer  to  the  marriage 
contract  itself,  which  is  seldom  in  writing.  Smith  on  Cont.  by  Bawle,  58  ;  1  Parsons 
on  Contracts,  546.  But  it  has  been  held  that  a  promise  to  marry  after  a  period  longer 
than  a  year  is  within  the  statute.  Derby  v.  Phelps,  2  N.  H.  515.  A  vertxal  antenup- 
tial contract  is  an  agreement  made  in  consideration  of  marriage,  and  unless  there  has 
been  a  part  performance,  is  within  the  statute.  Finch  v.  Finch,  10  Ohio  State,  501. 
•<  But  such  part  performance  must  not  be  attributable  to  any  other  motive.  Henry  ». 
Henry,  27  Ohio  State,  121. jf*    As  to  the  words,  "contract  armiU  qf  lands,**  tee  1  GieenL 
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statutes  of  the  13th  and  27th  of  Elizabeth,  and  the  2dth  of  Charles 
the  Second.    It  consists  of  five  sections,  and  in  this  connection 

Ky.  §  271  ;  Sag.  Vend.  99  ;  Reed  v.  M'Grew,  5  Ohio,  375  ;  M'Glintock  v.  Inskip,  IS 
id.  21 ;  Wisely  v,  liarclew,  4  West.  L.  I.  281  ;  Bridgman  v.  Wells,  13  Ohio,  43 ; 
Vaughan  v,  Hancock,  8  Man.  Gr.  &  Scott,  766 ;  Green  v.  Airnstrong,  1  Denio,  550 ; 
Warren  v.  Leland,  2  Barb.  613  ;  Whitmarah  v.  Walker,  1  Met  313 ;  Kettleton  v. 
Sikes,  8  id.  34. 

It  will  be  seen,  by  reference  to  the  latter  decisions,  that  the  sale  of  growing  trees  or 
crops  is  not  within  this  clause,  where  no  interest  in  the  realty  is  contemplated -{or  even 
a  dwelling  house  to  be  severed  from  the  land.  Long  v.  White,  42  Ohio  State,  59  ^  • 
I  As  to  the  woixls,  '*  one  year  from  the  ftuUcing^**  they  do  not  mean  contracts  which  may 
'or  may  not,  but  which  must,  outrun  the  year.  Peter  v.  Compton,  1  Smith's  L.  C.  143; 
Jones  V.  Pouch,  41  Ohio  State,  146  ;  Lanch  v,  Strawbridge,  2  Man.  Gr.  &  Scott,  814  ; 
Morse  t*.  Fox,  10  Johns.  244;  Kent  v.  Kent,  18  Pick.  569  ;  Roberts  v.  Rockbottom,  7 
Met.  47  ;  Lyon  v.  King,  11  id.  411  ;  Hill  v.  Hooper,  1  Gray,  131  ;  Randall  v.  Turner* 
17  Ohio  State,  262  ;  Hutxihinson  v.  Hutchinson,  46  Maine,  154  ;  Dresser  v.  Dresser,  35 
Barb.  573  ;  Houghton  r.  Houghton,  14  Ind.  505 ;  Rogers  v,  Brightman,  10  Wis.  55  ; 
Blanchard  v.  Weeks.  34  Vt.  589  ;  Sherman  v,  Champlain  Trans.  Co.,  31  Vt  162 ;  Jil- 
son  r.  Gilbert,  26  Wis.  637.  If  the  contract  is  not  wholly  to  be  performed  within  a 
year,  it  is  void.  Broad  well  r.  Getman,  2  Denio,  87  ;  Herrin  v.  Butters,  20  Maine,  119. 
,  if  the  understanding  of  the  parties  is  that  the  contract  is  not  to  be  performed  within  a 
i  year,  it  is  void.  Peters  v,  Westborough,  19  Pick.  864.  An  agreement  to  renew  a  fire 
policy  from  year  to  year,  terminable  at  the  will  of  either  party,  is  not  T^ithin  the  stat- 
ute. Trustees  First  Baptist  Church  v,  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  805  ;  Sheehy  ». 
Adarene,  41  Vt.  541  ;  tlpdike  w.  Ten  Broeck,  3  Vroom,  105  ;  McClellan  v,  Sanford, 
j  26  Wis.  595.  If  the  contract  has  been  entirely  executed  on  one  side,  and  nothing  re- 
i  mains  to  be  done  but  the  payment  of  the  consideration,  it  may  be  re^vered.  Donellan 
V.  Read,  3  B.  &  Ad.  899  ;  Cherry  v.  Heming,  4  Wels.  Hurls.  &  Gordon,  631  ;  Brack- 
ett  V.  £vans,  1  Cush.  79  :  Thomas  v.  Dickinson,  14  Barb.  90.  Where  all  the  plaintiff's 
part  of  the  contract  should  be  completed  within  a  year,  and  it  was  not  intended  by  the 
parties  that  any  part  of  his  portion  should  not  be  completed  within  that  time,  the  con- 
tract is  not  within  the  statute,  although  the  performance  on  the  part  of  the  defendant 
may  be  extended  beyond  that  period.  Smith  v,  Neale,  2  C.  B.  (n.  8.)  67.  An  agree- 
ment within  the  clause  to  work  for  a  specified  time,  cannot  be  set  up  in  defence  to  an 
action  on  a  qMarUum  meruit  for  services  performed  under  it.  Kug  v.  Welcome,  5 
Gray,  41.     But  see  Swanzey  v.  Moore,  22  III.  63. 

The  Memorandum,  As  to  the  consideration  being  expressed^  see  Wain  v.  Walters, 
5  East,  10  ;  Sears  v.  Brink,  3  Johns.  210  ;  Packard  v,  Richardson,  17  Mass.  122 ;  Reed 
V.  Evans,  17  Ohio,  128  ;  1  Greenleaf,  Ev.  §  268  ;  Boydell  r.  Drummond.  11  East,  142  ; 
Sivewright  v.  Archibald,  6  Eng.  L.  &  Eq.  Rep.  286  ;  anie,  '*  Consideration,"  note  (a). 

(As  to  the  words,  *  *  signed  by  the  party  to  be  charged,**  they  mean  that  the  name,  ini- 
tials or  mark  must  appear  somewhere  on  the  i>aper,  written  with  pen  or  pencil,  for  the 
purpose  of  authentication.     Penniman  v.  Hartshorn,  13  Mass.  87  ;  Clason  v,  Bailey,  14 
Johns.  484  ;  Anderson  v.   Harold,  10  Ohio,   399  ;  2  Kent,   Com.  511  ;  Phillimore  «. 
Barry,  1  Comp.  Cases,  513  ;  Ix)bbP.  Stanley,  5  Ad.  &  Ellis  (n.  8.)  574  ;  Sweet  v.  Lee, 
3  Man.  &  Gr.  452.     But  both  names  are  not  required.     Smith  r.  Smith,  8  Blackford, 
208  ;  Lathrop  v.  Bryant,  2  Bing.  N.  C.  735.    The  party  signing  the  instrument  will 
be  bound,  although  the  other  party  has  not  signed  it,  provided  he  has  manifested  his 
assent  in  some  other  way.     Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  25.     Smith  o. 
Neale,  2  C.  B.  (n.  8.)  67  ;  Justice  v,  Lang,  42  N.  Y.   493  ;  Thayer  v.  Luce,  22  Ohio 
State,  62.     It  is  immaterial  in  what  pai*t  of  the  instrument  the  name  is  put,  provided 
it  apiiears  to  have  been  written  there  to  give  effect  to  the  instrument  and  complete  the 
contract.     Anderson  v.  Harold,  10  Ohio,  399  ;  Messitt  v.  Clason,  12  Johns.  102  ;  Cla- 
son V.  Bailey,  14  id.  484  ;  Johnson  r.  Dodgson,  2  M.  &  W.  653  ;  Profert  v,  Parker,  1 
Rus.  &  My.  625  ;   Stokes  v.  Moore,  1  Cox,  219  ;  M*Crea  v.  Purmort,  16  Wendell,  469  ; 
Fenly  Vt  Stewart,  5  Saudf.   101  ;  Penniman  v.   Hartshorn,  13  Mass.  87  ;   Barstow  v. 
'  Gray,  8  Greenl.  409  ;  Shirley  v.  Shirley,  7  Blackf.  452.    The  contract  may  be  signed 
'  by  an  agent  so  as  to  satisfy  the  statute.     Hawkins  r.  Chace,  19  Pick.  602  ;  Bickett  r. 
'  White,  27  Ohio  State,  405.     Where  the  written  authority  of  an  agent  fully  sets  out  the 
;  contract  he  is  authorized  to  make  with  a  third  pei*son,  and  he  delivers  this  as  the  propo- 
I  sition  of  his   ]>rinoij)aI,  this  is  a  sufficient  memorandum.     Himrod   Furnace  Co.  o. 
Cleveland  &  M.  R.  IL  Co.,  22  Ohio  State,  461.    And  his  authority'  may  be  proved  by 
parol  evidence.     Truman  v.   Loder,  11  Ad.  &  El.  589.     An  auctioneer  may  siffn  for 
,'  both  parties.    Cleaves  v,  Foss,  4  Greenl.  1 ;  Morton  v,  Deane,  18  Met  385 ;  M  Comb 
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I  shall  remark  upon  them  all,  though  the  last  three  might  be  re- 
served until  I  come  to  speak  of  written  contracts. 

First  Section.  "That  all  deeds  of  gifts,  and  conveyances  of 
goods  and  chattels,  made  in  trust,  for  the  use  of  the  person  mak- 
ing the  same,  shall  be  void  and  of  no  effect."  This  section,  it 
will  be  observed,  is  confined  to  personal  property  only.  As  a 
general  rule,  the  possession  of  personal  property  is  regarded' 
as  evidence  of  ownership.  Among  business  men,  credit  is  ordi- 
narily given  upon  the  mere  fact  of  such  possession,  without 
further  inquiry  ;  and  hence  this  provision  of  the  statute.  It 
prohibits  persons  from  putting  such  property  out  of  their  hands, 
while  they  still  retain  the  beneficial  interest,  by  having  it  held 
for  their  own  use.  It  is  obvious  that  there  can  seldom  be 
any  other  motive  than  fraud  upon  third  persons,  for  such  a 
nominal  transfer.  Why  should  I  suffer  you  to  hold  my  prop- 
erty for  my  use,  if  it  be  not  either  to  defraud  my  creditors,  or  to 
enable  you  to  defraud  yours?  But  as  this  section  is  probably 
included  in  the  next,  I  will  not  make  further  comment  upon  it. 

Second  Section.  "  That  every  gift,  grant,  or  conveyance  of 
lands,  tenements,  hereditaments,  rents,  goods,  or  chattels,  and 
every  bond,  judgment,  or  execution  made  or  obtained  with  intent 
to  defraud  creditors  of  their  just  and  lawful  debts  or  damages,  or 
to  defraud  or  deceive  the  person  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rents,  goods,  or  chattels, 
shall  be  deemed  utterly  void,  and  of  no  effect."  The  substance 
of  this  provision  is,  that  every  conveyance  or  encumbrance  of  real 
or  personal  property  made  with  intent  to  defraud  creditors  or 
purchasers  is  void.  Its  design  is  twofold :  first,  to  give  legal  eflS- 
cacy  to  the  grand  principle,  that  all  the  property  which  a  debtor 
has  shall  be  responsible  for  his  debts  ;  and  secondly,  to  promote 
honesty  and  fair  dealing  between  vendors  and  purchasers.  I 
shall  make  some  general  remarks  upon  both  of  these  heads. 

As  to  Creditors,  (a)     The  words  are,  "  with  intent  to  defraud." 

V.  Wright,  4  Johns.  Ch.  659.     And  a  broktr  may  sign  for  both  parties,  if  he  acts  as  / 
a^ent  for  both.     Hinckley  v.  Arey,  27  Maine,  362  ;  Shaw  ».  Phinney,  13  Met.  453.   In  ' 
Massachusetts  a  full  entry  by  a  broker  on  his  books  in  tlie  regular  course  of  business,  .<    .v.  ^^^^ 
containing  the  names  of  the  parties,  though  not  Rul>soribed,  is  held  sufficient.     Cod- 1 
dington  v.  Goddard,  82  Mass.  436.     The  manipulations  of  a  telegraph  operator  iu 
sending  the  name  of  the  jMii-ty  amount  to  a  signature  within  the  statute.     Dunning  v.  * 
Roberts,  35  Barb.  463  ;  Trevor  v.  Wood,  36  N.  Y.  307.     As  to  a  parol  discharge  of  a   • 
contract  required  to  be  in  writing,  the  better  opinion  is  in  favor  of  its  validity.  Green- 
leaf  Ev.  §  302  ;  Goss  v,  Nugt«nt,  6  Barn.  &  Ad.  68  ;  Stead  v.  Dawber,  2  Perry  &  Dav. 
457.      \U  possession  has  not  been  delivered.     Jones  v.  Booth,  38  Ohio  State, 405  ;  con- 
tra,  after  delivery  of  possession.  }•     Kelley  v.  StanlH?ry,  18  Ohio,  408.     A  verbal  agree- 1 
ment,  to  be  effectual  and  binding  as  an  alteration  of  the  express  terms  of  a  prior  wnttenf 
contract  between  the  parties,  must  be  supportetl  by  a  new  and  valid  consiaeration,  and\ 
a  mere  executory  contract  of  the  kind  to  constitute  an  exception  to  this  rule,  must  have 
been  so  far  acted  upon,  that  a  refusal  to  carry  it  out  would  work  a  fraud  on  one  of  the 
parties.    Thurston  r.  Ludwig,  6  Ohio  State,  1  ;  Willey  v.  Hall,  8  Clarke  (Iowa),  62  ; 
Emerson  r.  Slater,  22  How.  41.     See  Low  v.  Forbes,  18  111.  568  ;  McGrann  v.  North 
Jjebanon  R.  R.  Co.,  39  Penn.  State,  83.     McDonald  v.  Mountain  Lake  Water  Co.,  4 
Cal.  335  ;  Cox  v.  Carroll,  6  Clarke,  350  ;  Jones  v.  Alley.  4  Greene,  181. 

(a)  The  act  of  April  6,  1859,  regulates  the  mode  of  administering  aaaignments  in 
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It  is  seldom  possible  to  prove  such  intent  by  positive  testimony, 
because  no  man  can  look  into  the  heart  of  another ;  and  hence 
the  law  resorts  to  presumption.  K,  for  example,  a  fraud  has 
been  actually  committed,  the  intent  will  always  be  presumed. 
And  in  relation  to  creditors,  one  of  the  strongest  grounds  for 
presuming  fraud,  is  the  want  of  consideration.  It  is  fair  to  con- 
clude that  when  a  man  who  is  in  debt  disposes  of  his  property- 
for  much  less  than  it  is  worth,  there  is  a  secret  understanding 
between  him  and  the  purchaser,  by  which  creditors  are  to  be 
defrauded.  Indeed,  this  collusion  may  take  place  when  the  full 
value  is  paid;  for  if  the  object  be  to  convert  property  into 
money  for  the  purpose  of  secreting  it,  and  this  be  known  to 
the  purchaser,  he  becomes  a  party  to  the  fraud,  and  must  suflFer 
the  consequences.  But  in  the  absence  of  collusion,  if  a  debtor 
receives  the  fair  value  of  his  property,  the  conveyance  will  be 
good ;  for  it  does  not  render  him  the  less  able  to  pay  his  debts. 
The  corresponding  section  of  the  English  statute  expressly  ex- 
cepts conveyances  made  in  good  faith,  and  for  a  valuable  con- 
sideration ;  and  though  there  is  no  such  exception  in  ours,  yet 
there  is  no  doubt  that  our  courts  would  make  it,  for  the  plain 
reason  that  the  presumption  of  a  fraudulent  intent  is  thereby 
rebutted.  But  questions  of  this  kind  most  frequently  arise  upon 
conveyances  made  in  consideration  of  natural  affection^  which 
is  never  deemed  a  valuable  consideration,  though  good  as  be- 
tween the  parties.  On  this  subject,  our  courts  lay  down  the 
reasonable  doctrine,  that  a  conveyance  to  a  child,  by  a  parent 
who  was  indebted  at  the  time,  is  presumptive  evidence  of  fraud  ; 
but  this  presumption  may  be  rebutted,  by  showing  that  the 
parent  was  in  prosperous  circumstances,  and  not  embarrassed ; 
that  his  debts  were  small,  and  sufficient  property  was  retained 
to  pay  them ;  and  that  the  gift  was  no  more  than  a  reasonable 
provision  for  the  child.  Other  circumstances  which  create  pre- 
sumptions of  fraud  as  to  creditors,  are,  that  the  conveyance 
was  made  when  a  judgment  was  expected  against  the  debtor; 
that  he  remained  in  possession  after  the  conveyance ;  that  there 
was  an  agreement  to  reconvey  at  a  future  time,  if  the  grantee 
should  so  wish ;  and  the  like.  But  all  these  presumptions  may 
be  rebutted  by  proving  the  actual  honesty  of  the  transaction. 
There  has  been  much  controversy  upon  the  question,  how  far 
an  insolvent  debtor  can  give  one  creditor  a  preference  over  an- 
other, (a)  Our  court  has  held  that  an  actual  conveyance  or 
transfer^  for  a  fair  value,  in  payment  of  a  preferred  debt,  is 
not  within  the  statute,  being  no  fraud  upon  other  creditors; 
but  that  a  general  assignment  to  trustees  for  the  purpose  of 
preferring  creditors  is  to  be  watched  with  great  jealousy.     In 

trust  for  the  benefit  of  creditors.    See  also  act  of  March  16,  1860,  and  March  26, 
1860.     Sec  Burrill  on  Assignments;  Meeker  v.  Sanders,   6  Clarke  (Iowa),  61;   Hoff- 
man V.  lilackall,  5  Ohio  State,  124  ;  Conklin  v,  Coonrod,  6  id.  611. 
(a)  Livermore  v,  Jenckes,  21  Uow.  126. 
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fact,  the  opinion  has  been  rapidly  gaining  ground  that  an  equal 
distribution  ought  to  be  made  among  all  the  creditors  of  a 
living,  as  much  as  of  a  deceased,  insolvent  debtor.  Preferences 
are  certainly  inequitable,  if  not  actually  fraudulent.  But  in  this 
State,  all  doubt  is  now  removed  by  our  statute,  which  declares 
^^  that  all  assignments  of  property  in  trust,  which  shall  be  made 
by  debtors  to  trustees  in  contemplation  of  insolvency,  with  the 
design  to  prefer  one  or  more  creditors,  to  the  exclusion  of  others, 
shall  be  held  to  inure  to  the  benefit  of  all  the  creditors,  in  pro- 
portion to  their  respective  demands;  and  such  trusts  sliall  be 
subject  to  the  control  of  the  courts.''  (a)  Henceforward,  there- 
fore, if  an  insolvent  debtor  desires  to  prefer  a  creditor,  he  must 
do  it  by  an  actual  payment  to  him  in  money  or  other  property. 

As  to  Purchasers.  The  purchasers  who  are  protected  by  the 
statute  are  those  who  have  purchased  in  good  faith.  Thus,  if  I 
have  purchased  property  of  you,  and  before  delivery  of  possession 
you  convey  it  to  some  one  else  who  knew  of  my  purchase,  this 
conveyance  will  bo  fraudulent  as  to  me :  but  if  be  knew  nothing 
of  my  right,  and  purchased  in  good  faith,  and  for  an  actual  con- 
sideration, he  will  be  protected  as  an  innocent  purchaser  without 
notice.  But  in  such  case,  there  are  conflicting  opinions  as  to 
whether  the  payment  of  an  antecedent  debt  is  such  a  considera- 
tion as  will  protect  the  subsequent^urchaser,  because  he  parts 
with  nothing  new.  Again,  if  yoiy^nvey  land  by  deed  to  m/e, 
and  I  omit  to  record  the  deed  for^he  purpose  of  enabling  you  to 
make  a  sale  to  some  one  else,  my  collusion  with  you  makes-  the 
conveyance  to  me  void ;  but  Uf  1  merely  retain  the  deed  for  the 
six  months  allowed  before  rejbording,  without  any  knowledge  of 

{^our  subsequent  sale,  my  titl*  will  be  good :  from  which  it  f ol- 
ows  that,  in  order  to  invalmate  a  conveyance  on  the  ground  of 
fraud  as  to  another  purclutser,  there  must  be  collusion  between 
the  grantor  and  that  pui^haser  whose  conveyance  is  to  be  set 
aside.  The  fraudulent /on veyance  described  in  the  statute  is 
said  to  be  "  utterly  voidf  and  of  no  effect."  In  the  correspond- 
ing section  of  the  English  statute,  such  conveyance  is  declared 
void  only  as  to  the  persons  intended  to  bo  defrauded ;  namely, 
creditors  and  purchasers.  As  to  the  fraudulent  grantor  Inmself, 
and  all  strangers  to  the  transaction,  the  conveyance  is  binding ; 
and  our  court  has  decided  that  this  is  the  true  construction  of 
our  statute,  and  that  none  but  creditors  and  purchasers  can  im- 
peach the  conveyance.  To  allo^  the  grantor  to  take  advantage 
of  his  own  wrong  would  promote  fraud  instead  of  preventing  it ; 
and  to  allow  strangers  not  affected  by  the  transaction  to  take  ad- 
vantage of  it,  would  encourage  an  officious  intermeddling  with 
what  does  not  concern  them. 

Third  Section.  "  That  where  any  loan  of  goods  and  chattels 
shall  be  pretended  to  have  been  made  to  any  person  with  whom, 

(a)  Bloom  v.  Kogele,  4  Ohio  State,  56  ;  Harkrader  v.  Leiby,  i  id.  602  ;  Dickson  9, 
Rawson,  5  id.  218  ;  Bagaley  v.  Waters,  7  id.  859  ;  Floyd  v.  Smith,  9  id.  546. 
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or  those  claiming  under  him,  possession  shall  have  remained  for 
the  space  of  five  years,  such  goods  and  chattels  shall  be  deemed 
the  property  of  the  person  having  had  such  possession,  unless  a 
reservation  of  the  right  to  such  goods  and  chattels  G^all  have 
been  made  to  the  lender  in  writing,  and  such  writing  shall  have 
been  recorded  within  six  months  from  the  time  of  making  such 
loan,  in  the  recorder's  office  of  the  county  where  one  or  both 
of  the  parties  shall  then  have  resided.''    The  substance  of  this 

E revision  is,  that  where  personal  property  under  color  of  loan 
as  been  suffered  to  remain  in  the  possession  of  another  for 
five  years,  the  lender  shall  lose  his  title  thereto,  unless  a  written 
■reservation  of  his  right  was  made  and  recorded  within  six 
months  after  the  lending.  There  is  no  such  provision  in  the 
English  statute,  and  we  have  no  decision  upon  it.  The  inten- 
tion, probably,  is  not  to  interfere  between  the  lender  and  bor- 
rower, but  to  protect  the  interests  of  creditors  against  the 
eoncealment  of  property  by  the  real  owner,  under  pretence  of 
loan.  To  prevent  such  deception,  the  owner  who  is  not  in 
possession  is  required  to  place  the  evidence  of  ownership  on 
record  as  notice  to  the  world;  but  the  time  is  made  so  long 
as  to  defeat  the  object  in  a  great  measure ;  the  tendency  is  rather 
to  promote  than  prevent  fraud.  We  are  accustomed  to  regard 
the  person  whom  we  find  in  the  possession  of  personalty  as 
the  owner,  and  to  credit  him  as  such.  But  this  provision  would 
seem  by  implication  to  allow  a  man  at  any  time  within  five  years 
after  parting  with  possession,  without  any  record,  to  assert  his 
ownership,  to  the  injury  of  those  who  had  been  induced  to  treat 
the  borrower  as  owner.  Perhaps  the  best  provision  on  this  sub- 
ject would  be  to  require  that  he  who  woidd  claim,  as  against 
third  persons,  the  ownership  of  personalty,  which  he  had  suf- 
fered to  remain  for  six  months  in  the  possession  of  another, 
should  produce  recorded  evidence  of  his  ownership,  made  within 
that  length  of  time,  after  the  possession  and  ownership  were 
severed. 

Fourth  Section.  "  That  no  leases,  estates,  or  interests,  either 
of  freeholds  or  terms  for  years,  or  any  uncertain  interests,  of,  in, 
or  out  of  lands,  tenements,  or  hereditaments,  shall  at  any  time 
hereafter  be  assigned  or  granted,  unless  it  bo  by  deed  or  note,  in 
writing,  signed  by  the  party  so  assigning  or  granting  the  same, 
or  their  agents  thereunto  lawfully  authorized,  by  writing  or  by 
act  and  operation  of  law."  The  substance  of  this  provision  is, 
that  no  interest  whatsoever  in  real  property  shall  be  conveyed 
by  one  person  to  another  without  a  written  instrument  of  con- 
veyance; and  where  the  conveyance  is  made  by  the  agent  of 
the  owner,  the  authority  to  convey  must  also  be  in  writing. 
The  design  is  to  prevent  perjury  and  fraud  in  proving  title 
to  realty.  As  to  personalty,  it  can  be  transferred  from  hand 
to  hand  by  mere  delivery.  This  was  expressly  declared  in  the 
ordinance  of  1787,  and  is  a  part  of  the  common  law  of  the 
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world.  But  realty  cannot  change  its  place  like  personalty; 
and  something  else  is  required  to  mark  a  change  of  ownership. 
The  statute  declares  that  this  shall  be  written  evidence.  In 
speaking  of  deeds  and  wills,  we  have  already  seen  that  these 
instruments  of  conveyance  must  not  only  be  in  writing,  but 
must  also  be  executed  with  many  formalities.  This  provision, 
however,  is  silent  as  to  the  form  of  the  instrument ;  it  only 
requires  that  it  be  in  writing ;  and  even  to  this  requisition  there 
are  some  apparent  exceptions.  Implied  or  resulting  trusts  in 
real  estate,  as  we  have  seen,  are  not  within  it ;  their  very  nature 
requires  them  to  be  excepted ;  since  to  require  them  to  be  in 
writing  would  be  to  annihilate  them.  It  has  also  been  held  that 
a  certificate  of  entry  under  the  land  laws  of  the  United  States 
may  be  transferred  by  parol ;  because  this  is  not  an  assignment 
of  the  interest  in  the  land,  but  merely  of  a  prior  right  to  acquire 
an  interest.  Again,  it  has  been  held  that  a  mortgage  may  be 
transferred  by  mere  delivery,  if  the  debt  secured  by  it  is  at  the 
same  time  duly  assigned ;  because  the  interest  of  a  mortgagee  is 
but  a  chattel  interest. 

Fifth  Section.    "  That  no  action  shall  be  brought  whereby  to     '^- 
charge  the  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,,  default,  or  miscarriage  of  another  person ;  or  to  charge  any       / 
executor  or  administrator  upon  anj  special  promise  to  answer 
dam^es  out  of  his  own  estate ;  or  to  charge  any  person  upon  any   .    n^ 
agreement  made  in  consideration  of  marriage  ;  or  upon  any  cour 
iracE  or  sale'df  lands,  tenements,  or  hereditaments,  or  any  interest  '      \ 
in  or  concerning  them ;  or  upon  any  agreement  that  is  not  to  be  .      ^ 
performed  within  the  space  of  one  year  from  the  making  thereof ; 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  or  her  lawfully  authorized."    The  substance  of  this 
provision  is,  that  upon  the  five  classes  of  contracts  enumerated,  no 
action  shall  be  brought  unless  they  have  been  reduced  to  writing 
and  signed  by  the  party  or  his  authorized  agent.    It  will  be  ob^  [ 
served  that,  under  this  section,  the  authority  of  the  agent  is  not,  . 
as  under  the  preceding,  required  to*  be  in  writing ;  but  only  the 
contract  itself.    The  agent  must  be  lawfully  authorized ;  and  what ' 
will  constitute  a  lawful  authority  is  to  be  gathered  from  the  law  of 
principal  and  agent.    It  is  settled,  however,  that  one  party  to  the 
contract  cannot  sign  as  agent  for  the  other ;  but  that  an  auc-  •. 
tioneer  is  an  agent  for  both  parties.    As  to  the  signature^  it  is  ' 
sufficient  if  the  name  be  written  with  ink  or  pencil  by  the  party 
himself  in  any  part  of  the  contract ;  and  if  he  be  in  the  habit  of 
prhiting  it,  this  will  be  sufficient.     But  the  question  of  greatest 
difficulty  has  been,  whether  the  consideration  of  the  contract  must 
be  stated  in  writing.     It  is  admitted  that  the  statute  does  not 
require  a  formal  agreement  drawn  up  with  technical  precision ; 
but  in  England  and  in  New  York,  it  has  been  held  that  the 
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oonsideration  must  be  expressed.  In  Massachusetts  and  Ohio, 
the  contrary  has  been  held,  (a)  The  phrase  '^  some  memorandum 
or  note  thereof  "  would  seem  to  indicate  that  the  consideration 
may  be  omitted ;  and  the  reason  of  the  law  would  lead  to  the 
same  conclusion ;  for  perjury  would  be  as  effectually  prevented 
in  one  way  as  in  the  other.  With  these  general  explanations,  I 
shall  take  up  each  of  the  five  classes  of  contracts  above  enumer- 
ated, and  make  such  remarks  as  may  seem  necessary ;  first  ob- 
serving that  the  phraseology  is  the  same,  word  for  word,  as  in 
the  English  statute. 

1.  ''  Any  sf)ecial  promise  to  answer  for  the  debt,  default,  or 
/  miscarriage  of  another  person."  This  language  describes  what  is 
I  technically  called  a  gMarawty ;  which  is,  where  one  person  be- 
comes responsible  for  the  debt  of  another,  without  making  it  his 
own.  The  criterion  is,  that  tlie  undertaking  is  for  the  debt  of 
another;  it  is  collateral,  and  not  original.  (6)  Hence,  if  you  come 
with  your  friend  to  buy  goods  of  me,  saying  you  will  be  responsi- 
ble, and  I  deliver  the  goods  to  him,  giving  the  credit  to  you,  your 
verbal  promise  will  be  sufficient,  because  you  make  the  debt  your 

jown  in  the  first  instance.     But  if  you  had  told  me  to  charge  the 
{goods  to  him,  and  if  he  did  not  pay,  you  would;  this  promise 
would  not  bind  you  unless  in  writing.  ((?) 

2.  '^  Any  special  promise  by  an  executor  or  administrator  to 
answer  damages  out  of  his  own  estate."  An  executor  or  admin- 
istrator, as  such,  is,  of  course,  not  personally  liable  for  the  debts 
of  the  deceased  beyond  the  amount  of  assets.  If,  therefore,  he 
become  so  liable,  it  must  be  by  his  own  special  undertaking.  And 
this  provision  requires  such  undertaking  to  be  in  writing,  and  so 
expressed  as  to  create  a  personal  liability. 

3.  "  Any  agreement  made  upon  consideration  of  marriage."  It 
has  been  decided  that  this  does  not  include  mutual  promises  to 
marry,  but  only  agreements  to  pay  money  or  perform  some  other 
collateral  act  in  consideration  of  marriage;  therefore  an  action 
may  be  brought  for  the  breach  of  a  verbal  promise  to  marry. 

4.  "  Any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,"  At  first  view,  this  pro- 
vision might  seem  to  be  included  in  the  fourth  section ;  but  there 
are  the  following  differences:  fint^  that  relates  to  conveyances 
only  ;  this  includes  all  contracts  concerning  realty,  as,  for  exam- 
ple, a  contract  to  convey ;  secondlt/^  there,  an  agent  must  be  au- 
thorized by  writing :  here,  he  is  merely  required  to  be  lawfully 
authorized ;  thirdly j  there,  the  instrument  of  conveyance  must  be 

(a)  So,  too,  in  Indiana.     Hiatt  v.  Hiatt,  28  Ind.  53. 

(b)  •{The  U80  of  the  word  '* guarantee  "  is  not  decisive  that  the  contract  is  collateraL 
Moorehouse  v.  Orangle,  36  Ohio  State,  130.  }> 

(c)  •{  Thus  also  a  promise  to  indemnify  one  if  he  will  go  surety  for  a  third  person 
is  a  promise  to  answer  for  the  debt  of  another.  But  if  the  promisor  is  already  a 
surety  for  such  third  person,  his  promise  of  indemnity  is  not  a  promise  to  answer  for 
another's  debt,  for  it  is  to  secure  ms  own  default.  Ferrell  v.  Maxwell,  28  Ohio  States 
588.}- 
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in  writing :  here,  a  note  or  memorandum  is  sufficient ;  fourtKly^ 
there,  the  conveyance  is  declared  to  be  absolutely  void ;  here,  it 
is  merely  declared  that  no  action  shall  be  brought  against  the 
party.  Since,  however,  every  conveyance  is  a  contract  executed, 
it  follows  that  this  section  would  include  all  those  cases  under  the 
fourth,  where  an  action  should  be  brought  on  the  instrument  of 
conveyance  against  a  party  thereto ;  so  that  covenants  in  deeds  or 
leases  are  equally  within  both  sections.  The  provision  now  in  i 
question  has  been  held  to  embrace  a  contract  for  the  produce  of  I 
land,  while  growing^  but  not  when  severed,  (a)  Also  an  agreement 
to  take  lodgings  at  a  future  day.  (i)  A  sale  of  land  at  auction  is 
also  within  it,  but  the  auctioneer  is  held  to  be  the  agent  of  both 
parties,  and  his  memorandum  complies  with  the  statute.  In  fact, 
it  may  be  laid  down  as  a  general  rule,  that  any  executory  contract 
in  relation  to  realty,  must  be  in  writing,  and  signed,  (cr) 

5.  ^'  Any  agreement  that  is  not  to  be  performed  within  one  year, 
from  the  making  thereof."    The  word  "  performed  "  here  means 
completed.    An  inchoate  performance,  or  partial  execution  to  take 
place  within  the  year,  leaving  something  to  be  done  after  the  year, 
will  not  take  the  case  out  of  the  statute.    Thus,  a  contract  for  a 
year's  service,  to  commence  at  a  future  day,  must  be  in  writing,  (d) 
But  a  contract  to  deliver  goods  within  a  year,  to  be  paid  for 
after  a  year,  may  be  verbal,  because  on  one  side  the  performance 
is  all  to  be  within  the  time;  and  the  statute  does  not  include]' 
contracts  which  may  be  performed  within  the  time,  or  may  reach  / 
beyond,  depending  on  a  contingency.    Thus,  a  contract  to  pay> 
money  on  the  arrival  of  a  ship,  or  the  acquisition  of  a  legacy  may  \ 
be  verbal. 

I  have  thus  examined  each  of  the  five  classes  of  contracts  enu- 
merated in  the  fifth  section.    But  in  construing  them,  courts  have 
always  observed  that  the  object  of  the  statute  is  te  prevent  fraud 
as  well  as  perjury ;  and  have  accordingly  held  that  part  perform^ 
ance^  or  performance  on  one  side,  takes  a  case  out  of  the  statute. 
The  doctrine  is,  that  if  one  of  the  parties  to  a  verbal  contract  J 
within  the  statute,  has  honestly  performed  his  part,  the  other  shall  j 
not  set  up  the  statute  te  avoid  performance  on  his  part,  because  I 
this  would  make  the  statute  an  instrument  of  fraud.    Thus,  if  I  ' 
put  you  inte  the  possession  of  land,  upon  a  verbal  agreement  that 
if  you  make  certain  improvements  you  shall  occupy  rent  free  for 
a  certain  period,  and  you  make  the  improvemente,  I  cannot  turn 

(a)  •{  An  oral  contract  for  the  sale  of  a  dweUing-bouM,  to  be  seTered  from  land,  and 
delivered  on  rollers  when  severed,  is  not  within  tne  statata.  Long  v.  White,  42  Ohio 
SUte,  69.  )^ 

(6)  «{ A  contract  to  pay  in  land  or  money  is  within  the  statnte  ;  for  as  there  cannot 
be  a  brear.h  shown  of  tne  first  alternative,  the  contract  cannot  be  shown  to  have  been 
broken.     Howard  v.  Brower,  87  Ohio  State,  402.  y 

(e)  •{  A  contract  for  the  purchase  of  real  estate  may  be  orally  rescinded  if  poesession 
baa  not  been  taken.    Jones  v.  Booth,  88  Ohio  State,  405.  ^ 

{d)  i  Not  a  good  illostration,  for  it  has  been  disputed  whether  deferring  the  bc«;inning 
of  the  services  for  a  few  days  brings  the  contract  within  the  statute.  9  Bnan,  4d0  ; 
87  Ohio  SUte^  48],  484.^ 
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you  out  within  tho  period ;  and  on  the  other  hand,  if  70a  have 

occupied  my  land  under  a  Terbal  agreement  to  pay  rent,  you  can* 

not  refuse  to  pay  rent,  because  the  contract  was  not  in  writing. 

^  But  the  mere  payment  of  money  is  not  such  part  performance  as 

I  takes  the  case  out  of  the  statute,  (a)    Accordingly,  if  I  verballj 

agree  to  sell  and  convey  land  to  you,  and  you  pay  the  purchase 

I  money,  you  cannot  compel  me  to  make  the  conveyance.    Tou  can 

/only  abandon  the  contract,  and  recover  back  the  money.    The 

English  statute  contains  one  provision  relative  to  the  sale  of  goods 

exceeding  ten  pounds  in  value  (the  seventeenth  section),  which  is 

;  not  in  ours :  namely,  that  a  contract  for  such  sale  shall  not  be 

valid,  unless,  fir  it  ^  the  buyer  actually  receive  some  part  of  the 

goods ;  or,  aecondli/y  pay  something  by  way  of  earnest  to  bind  the 

bargain ;  or,  thirdly^  unless  the  contract  be  in  writing.    If  we  had 

some  such  provision,  it  would  tend  to  prevent  much  doubt  and 

:  litigation.  (6) 

1^  Illegal  Contraeta.  (c)    By  illegal  contracts  is  here  meant,  not 

those  which  lack  some  of  the  legal  requisites  of  a  valid. contract; 

'  but  those,  the  subject-matter  of  which  is  in  contravention  of  some 

:  positive  law.    The  general  principle  is,  that  if  a  statute  forbids  an 

act  to  be  done,  or  provides  a  penalty  for  doing  it,  any  contract  to 

do  such  act  is  invadid,  whether  the  statute  declares  so  or  not.  (d) 

(a)  Cnbill  v.  MarBb,  38  Ohio  State,  831;  2  Story,  £q.  Juris.  |  750^  760.  ^The 
doctrine  of  part  perfonnaiice  only  applies  to  contracts  specific  penormance  of  wnicli 
would  be  decreed,  as  interests  in  real  estate.  Entire  performance  of  other  contracts,  as 
for  services  not  to  be  completed  within  a  year,  will  entitle  the  party  to  recoTer  tJieir 
▼alue,  which  may  or  may  not  be  the  contract  price.  Towsley  v.  Moore,  80  Ohio  Stata^ 
184.  But  part  performance  will  not.  Reinheimer  v.  Carter,  81  id.  679.  Part  per* 
formance,  to  take  a  contract  out  of  the  statute,  is  in  general  terms  such  a  part  perform* 
ance  by  one  that  he  cannot  be  put  in  ttaJtu  qito,  y 

(b)  A  contract  to  manufacture  goods  and  sell  them  is  not  within  this  section.  Faiv 
sons  V.  Loucks,  iS  N.  Y.  17.  Nor  one  to  sell  com  to  be  gathered  and  shucked  beforo 
delivery.  Reutch  v.  Long,  27  Md.  181 ;  earUra,  Pitkin  v.  Noyes,  48  N.  H.  894.  It 
is  not  necessary  that  the  payment  on  account  be  made  at  the  time  of  tho  agreenient». 
If  it  be  afterwards  made  and  reoelved,  the  agreement  becomes  complete.  BineU  at. 
Balcom,  39  N.  Y.  275. 

(c)  See  SpuTgeon  v.  McElvaine,  6  Ohio,  442 ;  State  v.  Buttles,  8  Ohio  Stete,  809  ; 
Roys  V.  Johnson,  7  Gray,  102 ;  Lee  v.  Walbridge,  19  N.  Y.  134  ;  Clark  v.  Protectioii 
Insurance  Company,  1  Story's  Rep.  109 ;  De  Begnis  v,  Armistead,  10  Bing.  107  ; 
General  Insurance  Company  v.  Belt,  1  West  Law  Jour.  261 ;  Chitty  on  Contracta^ 
677-626. 

(d)  Whedier  contracts  made  contrary  to  the  provisions  of  a  penal  statute  ars  void 
or  not,  depends  upon  the  intention  of  the  le^lature,  as  determined  from  an  examina- 
tion of  the  whole  statute.  Union  Ins.  Co.  v.  McMillen,  24  Ohio  State,  67  ;  Vining  w. 
Bricker,  14  Ohio  State,  831;  Bemis  v.  Becker,  1  Kansas,  226.  Both  parties  to  a  trana- 
action  forbidden  by  statute  are  not  necessarily  in  pari  delicto.  He  only  is  criminal 
on  whom  the  penalty  is  imposed.  The  court  will  relieve  the  other  party  where  justioa 
reouires  it  Musser  v.  Chase,  29  Ohio  State,  577 ;  Smith  v.  Bromley,  2  Douglas,  696  ; 
Atlas  Bank  v,  Nahant  Bank,  3  Met.  (Mas8.)  581  ;  Tracy  v.  Talmadge,  4  Keman,  162L 
See  also  Ins.  Co.  v.  Ellis,  32  Ohio  State,  388.  A  defaulting  treasurer  cannot  set  up  aa 
a  defence  that  the  securities  he  converted  were  obtsined  in  unauthorized  banking  con- 
trary to  the  statute.  German  Congregation  v.  Stegner,  21  Ohio  State,  488.  Nor  ara 
an  embezzling  treasurer  and  the  county  officials  who  take  securities  from  him  to  secure 
the  defalcation  in  pari  delicto.  Shanklin  v.  Madison  Co.,  21  Ohio  State,  576.  Where 
part  of  the  consideration  is  illegal,  the  whole  contract  is  void.  Widoe  v.  Webb,  20 
Ohio  State,  431.  {But  if  the  consideration  is  legal,  but  supports  two  promises  one  of 
which  is  illegal,  the  legal  promise  is  enforceable.    See  State  ix  rtL  a.  Bd.  of  Bdue» 


coirrBAOTS  in.  qenbral«  481^ 

Courts  of  law  will  not  aid  parties  who  contract  to  infringe  the  law. 
A  contract,  therefore,  to  commit  any  of  the  crimes,  offences,  or  ' 
immoral  practices  specified  in  our  criminal  code,  could  not  be; 
enforced ;  although  there  is  no  such  express  declaration.    Our  ' 
statute  for  the  prevention  of  gaming  declares  all  contracts  to  be 
absolutely  void,  when  any  part  of  the  consideration  is  money,  or 
other  property,  won,  lost,  staked,  or  betted,  upon  any  game  or 
wager  whatsoever :  or  lent  to  another  for  that  purppse.    The  lan- 
guage is  so  broad  as  to  cover  every  species  of  gaming  contract, 
under  whatsoever  name  it  may  be  designated,  (a)    Even  negotia-  ,' 
ble  contracts  are,  in  this  one  instance,  v$d  alEer  being  negotiated.  | 

Usury.  (6)  In  England,  and  "m  most  of  the  States,  usurious 
contracts  have  also  been  prohibited.  Usury  signifies  the  taking  of 
greater  interest  than  the  law  allows.  It  has  been  the  policy  of 
most  nations  to  limit  the  rate  of  interest,  and  prohibit  the  taking 
of  more,  by  declaring  the  entire  contract  void,  and  sometimes  by 
severe  penalties ;  but  public  sentiment  has  been  gradually  inclin- 
ing in  favor  of  a  more  liberal  policy.  It  is  undoubtedly  convenient 
to  fix  the  rate  of  interest  for  those  cases  where  the  parties  make 
no  contract  on  the  subject.    But  if  it  were  now  proposed  for  the 

85  Ohio  State,  519,  527.}*     Bonds  isroed  in  aid  of  rebellion  cannot  be  agood  con- 
sideration, as  thev  are  not  impoeed  upon  the  people  by  irresistible  forces    Hanauer  9. 
Woodruff,  15  Wall.  439.     Where  a  contract  is  void,  when  made  because  in  oonlravon*  \ 
tion  of  a  statute,  a  subsequent  repeal  of  the  statute  wiU  not  render  it  vaUd.     Banohor  | 
V.  Mansol,  47  Maine,  858. 

(a)  R.  S.  §  4269.    Hoss  v.  Layton,  8  Ohio  State,  852.     In  Massachusetts  it  is  held« 
that  although  a  contract  be  in  violation  of  a  statute,  yet  if  the  plaintiff  can  make  out ' 
a  case  for  relief  without  showing  the  contract,  he  can  recover,  and  the  defendant  will 
not  be  allowed  to  defeat  him  by  showing  the  contract ;  but  if  he  is  obliged  to  show 
the  contract  to  make  out  a  case  he  must  fail.     Welch  v.  Wesson,  6  Gray,  505  ;  Com-  '] 
mon wealth  v.  Harrison,  11  Gray,  809.    Thus  in  I^d  v.  Rogers,  11  Alien,  209,  tho  ,- 
court  held,  that  where  a  horse  had  been  sold  on  the  Lord's  Day,  contrary  to  the  stat-  , 
ute,  an  action  could  not  be  maintained  for  the  contract  price,  although  the  defendant  ! 
retained  the  horse  afterwards,  for  to  nudntain  such  an  action  the  plaintiff  mnst  show  ] 
the  illegal  contract ;  but  that  an  action  of  tort  in  the  nature  t>f  trover  would  lie.     For  t 
various  views  upon  this  subject,  some  of  them  differing  from  the  above,  see  Woodman  ■ 
V,  Hubbard,  5  Foster,  67 ;  Morton  v.  Gloster,  46  Maine,  520  ;  Adams  v.  Gay,  19  Yt. 
858  ;  Parsons  on  Cent.  (4th  ed.)  262»  note  (/). 

{b)  2  Black.  Com.  454 ;  an  English  Treatise  on  Usury  by  Comyn  ;  La  Fayetto 
Society  v,  Lewis,  7  Ohio,  80  ;  Reddish  v.  Watson,  6  id.  510 ;  Brock  way  v.  Clark, 
Wright.  727  ;  State  of  Ohio  t».  Taylor,  10  Ohio,  878  ;  Shelton  v.  Gill.  11  id.  417  ; 
Creed  v.  Commercial  Bank,  id.  489  ;  Bank  of  Chillicothe  p,  Swayne,  8  id.  257  ;  Ba^ 
V.  Louderback,  12  id.  153  ;  Graham  v.  Cooper,  17  id.  605  ;  Mattocks  v,  Humphrey, 
id.  336  ;  Bank  of  Wooster  u.  Stevens,  1  Ohio  State,  235  ;  Palmer  v,  Yarrington,  id. 
253  ;  Selser  v.  Brock,  3  Ohio  State,  802  ;  Bank  of  Wooster  v.  Stevens,  6  id.  262 ; 
Duukle  V.  Renick,  6  id.  527  ;  Lockwood  v,  Mitchell,  7  id.  887.  It  is  immaterial  what 
devices  are  resorted  to  for  the  concealment  of  the  usury,  and  if  detected  the  contract 
is  affected  with  its  incidents.  Whether  illegal  interest  has  been  intended  to  be  stipu- 
lated by  the  parties,  is  a  question  for  the  jury.  Andrews  v.  Pond,  18  Peters,  65 ; 
Stevens  v.  Davis,  8  Met.  211  ;  Thomas  v.  Catheral,  5  G.  &  J.  28  ;  Corcoran  v.  Powers, 
6  Ohio  State,  19.  A  contract  untainted  with  usury  when  made  will  not  become  void 
by  the  subs^uent  receipt  of  usurious  interest.  Busby  v.  Finn,  1  Ohio  State,  409. 
On  the  topic  of  usury,  see  2  Parsons  on  Cont.  883-431.  But  it  is  not  a  usurious  con-. 
tract  for  a  man  to  agree  to  sell  a  piece  of  land  for  a  certain  sum  in  cash,  or  a  much 
larger  sum,  even  if  it  be  double,  on  a  long  credit.  Ho|p[g  v,  Ruffner,  1  Black,  115.. 
An  agreement  between  partners  allowing  a  partner  who  is  to  bmr  his  share  of  losast 
interest  above  the  legal  rate  on  moneya  advanced,  it  not  naurious.  Cunninghun  «• 
Green,  28  Ohio  State,  296. 
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first  time  to  prohibit  men  from  contracting  for  what  rate  tliej 
please,  we  should  probably  with  one  voice  oppose  such  a  measure, 
as  an  arbitrary  interference  with  our  personal  liberty.  We  cannot 
easily  perceive  why  the  price  to  be  paid  for  the  use  of  money  should 
be  regulated  by  law,  when  the  price  of  every  other  commodity  is 
allowed  to  regulate  itself,  upon  the  principle  of  fair  and  free  com- 

C>tition ;  and  as  to  value^  all  agree  that  it  cannot  be  regulated  by 
w.    A  thing  is  worth  what  men  will  give  for  it,  let  t^e  law  de- 
clare what  it  will.    Besides,  the  actual  value  of  money  to  a  given 
person,  at  a  given  time  and  place,  depends  upon  circumstances, 
which  the  individual  himself  only  can  appreciate.    Nothing  is  more 
variable  and  fluctuating.    It  is  said,  however,  that  the  necessitous 
and  the  improvident  must  be  protected  against  extortion.    Then 
why  not  appoint  guardians  at  once  to  manage  their  affairs  ?    It  is 
futile  to  guard  them  against  one  class  of  contracts  only.    You  close 
up  one  avenue  to  ruin,  and  leave  open  all  others.    This  argument 
therefore  fails,  and  this  is  the  only  one  of  any  plausibility ;. 
whereas  the  objections  to  usury  laws  are  numerous.    They  can- 
not be  made  effectual;  for  men  who  want  money,  and  cannot 
obtain  it  at  the  legal  rate,  will  give  more ;  and  the  rate  will  be 
increased  proportionally  to  the  hazard.    A  tempting  bribe  is  held, 
out  to  knavery.    The  law  offers  a  premium  for  violating  the 
contract.    The  business  of  lending  against  law  naturally  passes 
into  the  hands  of  Shylocks;  and  they  must  charge  enough  to, 
insure  against  the  risk  of  refusal  to  pay  on  the  ground  of  usury. 
The  rate  of  interest  is  thus  actually  increased  by  the  very  means 
intended  to  limit  it;  but  I  will  not  pursue  the  argument.     In 
this  State,  in  the  year  1824,  a  law  was  passed,  entitled,  '*•  an  act 
fixing  the  rate  of  interest,**  in  these  words :  "  That  all  creditors 
shall  be  entitled  to  receive  interest  on  all  money,  after  the  same 
shall  become  due,  either  on  bond,  bill,  promissory  note,  or  other 
instrument  of  writing,  or  contract  for  money  or  property ;  on  all 
balances  due  on  settlement  between  parties  thereto;  on  money 
withheld  by  unreasonable  and  vexatious  delay  of  payment;  and 
on  all  judgments  obtained,  from  the  date  thereof;  and  on  all  de- 
crees obtained  in  any  court  of  chancery,  for  the   payment  of 
money,  from  the  day  specified  in  such  decree  for  the  payment 
thereof;  or  if  no  day  be  specified,  then  from  the  day  of  entering 
thereof,  until  such  debt,  money,  or  property  is  paid ;  at  the  rat^ 
of  six  per  centum  per  annum,  and  no  more."  (a)     Taking  this 

(a)  Since  the  text  was  written,  a  law  was  passed,  in  1848,  authorizing  the  excess 
of  all  payments  of  interest  above  the  lawful  rate,  whether  made  in  aiivauce  or  not,  to 
he  treated  as  jiayments  on  account  of  the  principal.  See  Bag^  v.  Tjouderhack,  12 
Ohio,  153.  In  1850,  a  law  was  passed  authorizing  parties  to  stinulate  in  writing  for  a 
rate  of  interest  not  excee<ling  ten  per  centum  per  annum,  until  payment.  Carwen's 
Laws  of  Ohio  in  Force,  921.  This  law  was  rept*aled  Feb.  25,  1859,  and  more  than 
six  per  cent  could  not  then  be  secured  by  a  sjx'cial  contract.  But  by  the  act  of  May 
4th,  1869  {QQ  Ohio  I^ws,  91),  it  became  lawful  to  stipulat*^  for  eight  per  cent  per 
annum  ;  and  on  sucli  contracts  intt^rest  is  to  be  reckoned  at  the  stipulated  rate  until 
|Mid,  and  judgments  on  them  to  bear  the  stipulated  rate  nlso.  Thin  act  has  been  held 
not  to  apply  to  biuiks.     Shunk  v.  First  National  Bank  of  Galiou,  22  Ohio  State,  508* 
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act  bj  itself^  though  nothing  is  said  of  usury  or  forfeiture,  yet 
the  concluding  words,  ^^  six  per  centum  per  annum,  and  no 
more,"  would  seem  at  least  to  render  a  contract  void  for  any 
excess  above  that  rate,  if  they  do  not  create  an  entire  forfeiture ; 
but  taking  it  in  connection  with  the  act  of  1804,  which  it  repeals, 
and  which  was  expressly  designed  to  prevent  usury  by  providing 
for  an  entire  forfeiture,  it  has  sometimes  been  thought  that  the 
intention  of  the  act  was  merely  to  fix  the  rate  of  interest  where 
the  parties  had  not  fixed  it ;  and  that  they  are  left  free  to  stipu- 
late for  any  other  rate.  Our  court,  however,  after  much  vacilla- 
tion, and  some  apparently  contradictory  decisions,  have  finally 
concluded  that  no  more  than  six  per  cent  interest  can  be  secured 
by  express  stipulation.  For  any  excess  above  this  rate  the  con- 
tract is  void.  But  illegal  interest  once  paid  cannot  be  recovered 
back ;  and  a  court  of  equity  will  not  enjoin  a  judgment  at  law 
on  the  ground  of  illegal  interest,  unless  there  has  been  a  tender 
of  what  is  lawfully  due.  Nor  can  the  interest  law  be  evaded  by 
a  stipulation  for  a  certain  percentage  by  way  of  collection  fee ; 
for  all  such  stipulations  are  held  to  be  void.  And  where  a  cor- 
poration is  limited  by  its  charter  to  a  certain  rate  of  interest,  any 
contract  for  more  is  wholly  void,  not  as  against  the  interest  law, 
but  as  an  excess  of  power,  (a) 

Lawful  Interest  In  this  connection,  as  interest  is  an  incident 
to  almost  all  contracts,  I  will  state  some  of  the  leading  rules 
by  which  it  is  governed.  We  have  seen  that  the  statute  provides 
for  interest  in  four  classes  of  cases;  viz. :  1.  (6)  On  contracts  for 
money  or  other  property,  after  the  same  shall  be  due.  This  in- 
cludes all  contracts  payable  on  a  day  certain,  which  is  called  the 
day  of  maturity ;  but  where  the  contract  is  to  pay  on  demand, 

Under  the  National  Bank  Act,  taking  osurioaa  interest  avoids  the  debt  only  to  the 
extent  of  the  interest.  The  act  of  1850  of  this  State  docs  not  apply  to  those  banks. 
First  National  Bank  of  Colambos  v,  Garlingfaouse,  22  Ohio  State,  492  ;  Ewing  v.  Bank, 
43  id.  31.  In  the  absence  of  provision  in  the  law  to  the  contrary,  a  debt  bearing  by 
stipulation  a  rate  of  intere^it  higher  than  the  usual  rate,  but  permitted  by  law,  will, 
after  maturity,  only  bear  the  regular  rate.  Gray  «.  Briscoe,  6  Bush  (Ky.)f  687  ;  Holden 
V.  Trust  Co.,  100  U.  S.  72.  But  such  is  not  the  Ohio  law.  Monnett  v,  Sturges, 
25  Ohio  State,  384  ;  Marietta  Iron  Works  o.  Ix>ttimer,  25  id.  621  ;  Hydraulic  Co.  v, 
Chatfteld,  38  Ohio  State,  575.  It  has  been  held  in  Indiana,  that  where  a  contract  is 
mode  for  a  rate  of  intenrst  higher  than  is  allowed  at  the  time  the  contract  is  made,  but 

grior  to  suit  the  law  is  changed,  and  such  rate  is  authorized,  the  higher  rate  may 
e  collected.  Klingensmith  v.  Reed,  31  Ind.  889.  Sed  quart, 
(a)  •{Tlie  leading  Ohio  case  on  this  proposition  is  Bank  of  Chitlicothe  v.  Swayne, 
8  Ohio,  257,  holding  the  entire  contract  void  for  want  of  ix>wer  ;  but  the  court  has  lately 
shown  a  disposition,  where  possible  to  distinguish  the  case,  to  adopt  another  rule.  S<hs 
National  Bank  v.  Ins.  Co.,  41  Ohio  State,  1  ;  Larwell  v.  Hanover  8a v.  Soc.,  40  id. 
274  ;  Ewing  v.  Bank,  43  id.  31  .|> 

(6)  Blaney  i;.  Hendricks,  2  Black,  Rep.  761  ;  Kennerly  v.  Nash,  1  Stark.  Rep.  452  ; 
M'Clui-e  17.  Ungwoith,  Wright,  582 ;  Citjr  of  Ohio  v,  Cleveland  &  Toledo  R.  R.  Co., 
6  Ohio  State,  489  ;  Darling  v,  Wooster,  9  id.  517.  In  the  subjoined  authorities,  the 
principles  applicable  to  this  subject  are  thoroughly  discussed,  and  illustrated  by  the 
numerous  cases.  Selleck  v.  French,  1  Conn.  31  ;  Reid  o.  Rensselaer  Glass  Factory, 
S  Cowcn,  387-93  ;  8.  c.  5  id.  587  ;  Pierce  r.  Rowe,  1  N.  H.  179  ;  Vaine  v,  Wilkins,  12 
id.  474  ;  ]  Am.  Leading  Cases,  493-523 ;  2  Parsons  on  Contracts,  380-3.  As  to  the 
liability  of  a  garnishee  to  pay  interest  during  the  pendency  of  attachment  proceedings, 
see  Candee  v.  Webster,  9  Ohio  State,  453. 
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interest  is  not  chargeable  until  demand ;  though  the  contra  rj  ba» 
been  held  where  the  contract  was  expressed  to  be  for  money  lenL 
By  our  statute,  interest  is  recoverable  on  bank-notes  from  (he 
time  of  demand  and  refusal ;  but  the  bank  may  give  six  weeks' 
public  notice  of  intention  to  redeem,  and  then  interest  will  cease 
after  so  commencing  to  redeem.  Lastly,  where  the  contract 
is  to  pay  at  a  future  day  with  intereiity  it  is  recoverable  from  date. 
2.  On  balances  due  upon  settlement  of  ticeounta  between  the  par* 
ties.  This  only  includes  interest  on  the  balance  found  due,  from 
the  date  of  the  settlement,  and  not  on  the  separate  items  from 
their  date ;  and  yet  there  is  no  doubt  that  each  party  may  charge 
interest  on  the  separate  items,  whenever  from  the  custom  of  busi- 
ness, or  the  course  of  dealing  between  the  parties,  it  can  be  ink- 
ferred  that  such  was  their  intention.  8.  (a)  On  money  withheld 
by  unreasonable  and  vexatious  delay  of  payment.  This  class  is 
very  indefinite.  Perhaps  it  includes  all  cases  of  indebtedness  after- 
demand  of  payment.  It  undoubtedly  includes  money  obtained  by 
fraud,  whether  the  party  has  used  it  or  not  The  theory  of  inter-: 
est,  when  there  is  no  express  contract  to  pay  it,  is  that  it  takes 
the  shape  of  damages  for  detention.  This  implies  something^ 
wrongful  in  withholding  the  principal ;  accordingly,  if  a  tender  be 
made  even  after  suit  brought,  it  stops  the  running  of  interest  after 
that  time.  So  if  an  administrator  pay  a  debt  in  full,  and  the  es- 
tate afterwards  turn  out  insolvent,  he  can  only  recover  interest 
on  the  excess  so  paid,  from  the  time  the  insolvency  is  decreed, 
4  On  judgments  and  decrees  from  the  date  thereof;  that  is,  the 
first  day  of  term.  (6)  On  this  class  no  comment  is  necessary.  But 
the  authorities  establish  another  class  of  cases,  viz. :  5.  (c)  When 
it  can  be  proved  that  the  money  has  been  used,  and  interest 
actually  made.  On  this  ground  executors,  administrators,  guar- 
dians, trustees,  receivers,  and  the  like,  are  chargeable  with  inter- 
est on  money  in  their  hands ;  but  interest  is  not  chargeable,  in 
favor  of  the  other  heirs,  upon  money  given  to  a  child  by  way  of 

(a)  Mason  v.  Waite,  17  Moss.  660  ;  Wood  v.  Robbing,  11  id.  504  ;  Walker  v,  Bimd- 
ley,  8  Pick.  261 ;  Hugg  v.  Zanesville,  5  Ohio,  410. 

{b)  ^  Under  the  statute  allowing  a  judgment  to  bear  the  same  rate  of  interest  as  the 
contract  on  which  it  was  rendered,  no  rests  are  allowed  ;  thus  if  tlio  interest  on  th« 
contract  is  seven  per  cent  payable  quarterly,  the  interest  on  the  judgment  is  soTen 
per  cent  without  annual  rests.  Marietta  Iron  Works  v.  Lottimer,  25  Ohio  State^ 
621. 1- 

{c)  Wyman  v.  Hubbard,  IS  Mass.  232 ;  Fay  v.  Howe,  1  Pick.  527  ;  Oj^i;ood  v. 
Breed,  17  Mass.  356.  See  anU,  p.  288.  But  an  administrator  is  not  chnrgeaUe  with 
interest  unless  he  uses  the  funds  of  the  estate  in  his  business,  or  derives  from  them 
some  benefit,  or  is  guilty  of  negligence.  Gooch  v.  Irwin,  7  Ohio  State,  22.  Trustees 
and  other  parties  standing  in  such  fiduciary  relations  are  chargeable,  it  has  been  held, 
with  compound  interest,  if  they  have  been  grossly  delinquent  in  the  investment  <^ 
tlie  funds  intrusted  to  them,  or,  having  used  them  for  their  own  advantage,  refuse 
to  account  for  the  profits.  Fay  v.  Howe,  siipra ;  Boynton  v.  DytT,  18  Pick.  1 ;  Swin* 
dall  V.  Swindall,  8  Iredell,  Eq.  285 ;  Schieffelin  v.  Stewart,  1  Johns.  Ch.  620  ;  Clark- 
son  v.  De  Peyster,  2  Wend.  177  ;  s.  c.  1  Hopkins,  Ch.  424  ;  Ackerman  v,  Emott,  4 
Barb.  626 ;  2  Kent,  Com.  230,  281  ;  KnoU  v.  Cottee,  13  £ng.  Law  k  Eq.  304  ;  Pear- 
son V.  Darrington,  32  Ala.  227.  Bat  see  as  to  the  rule  in  Pennsylvania,  Dieterrioh  v. 
Heft,  5  Barr,  87. 
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advancement.  These  five  classes  of  cases  probably  include  all 
those  in  which  interest  can  be  recovered^  without  any  express  con- 
tract for  that  purpose.  But  there  are  some  other  points  which 
require  to  be  noticed.  6.  (a)  Where  by  special  agreement  inter- 
est is  due  before  the  principal,  a  separate  action  can  be  brought  to 
recover  it ;  and  in  Ohio,  if  no  suit  be  brought  and  it  remain  due 
and  unpaid,  interest  upon  interest,  or  compound  interest,  will  be 
allowed,  (i)  But  the  law  varies  in  other  places ;  and  the  weight 
of  authority,  though  not  of  reason  is  against  it.  7.  (c)  Where  par- 
tial payments  have  been  made  on  a  debt^  the  common  rule  is  to 
compute  interest  down  to  the  first  payment,  then  deduct  that  pay- 
ment, and  so  on  for  each  of  the  successive  payments.  But  in 
Massachusetts,  the  rule  is  thus  modified :  compute  the  interest 
down  to  the  time  when  a  payment  or  payments  have  been  made 
exceeding  the  interest  then  due ;  add  the  interest  and  subtract  the 
payment  or  payments ;  and  thus  proceed  to  the  time  of  computa- 
tion. This  modification  is  made  to  avoid  compound  interest,  by 
preventing  the  interest  in  any  case  from  forming  part  of  the  prin- 
cipal. 8.  (c2)  Where  the  contract  is  made  in  one  place  and  paya- 
ble in  another,  the  rate  of  interest  is  governed  by  the  law  of  the 
latter  place;  otherwise,  by  the  law  of  the  place  of  making  the 
contract. 

§  178.  Express  Contracts.  The  remarks  hitherto  made  apply 
generally  to  all  contracts ;  but  it  now  becomes  necessary  to  dis- 
tinguish between  the  various  kinds  of  contracts.  The  distinction 
between  execute^j^d  executory  contracts  has  been  already  ex- 
plained. Tlie  next  general  division  is  into  egress  and  implied. 
Express  contracts  are  those  the  terms  of  which  are  actually  stip- 
lilatedrin  utlered  language ;  if  the  words  ai'e  reduced  to  writing, 
they  are  termed  written  contracts  ;  if  not,  oral  or  verbal  contracts. 
Implied  contracts  are  those  which  the  law  infers  from  the  acts  of 
the  parties,  (e)  Parol  or  simple  contracts  signify  all  contracts! 
which  are  not  under  seal,  whetner  express  or  implied.  (/) 

What  Contracts  must  be  in  Writing.  The  general  rule  is,  that 
oral  contracts  are  as  valid  as  written ;  but  there  are  certain  classes 
of  contracts,  which,  for  special  reasons,  the  law  requires  should  be 
in  writing.  These  are  provided  for  in  the  third,  fourth,  and  fifth 
sections  of  the  statute  of  frauds,  which  have  been  already  de- 
scribed. This  statute,  it  will  be  remembered,  was  designed  to 
prevent  perjury  as  well  as  fraud ;  and  it  will  be  readily  seen,  that 
to  require  a  contract  to  be  reduced  to  writing,  is  the  best  possible 

(a)  Coolej  r.  Rose,  3  Mass.  221 ;  Fobes  v,  Canfteld,  3  Ohio,  17 ;  Watkinson  v.  Boot, 
4  id.  373  ;  Hastings  v.  Wiswalt,  8  Mass.  873  ;  Fake  v.  Eddy,  16  Wend.  76. 

(6)  -{But  though  the  interest  beat  a  higher  rate,  interest  on  unpaid  interest  wiU 
bo  only  at  six  per  cent  Cramer  v.  Lepper,  26  Ohio  Stata^  69 ;  Cook  v.  Courtright, 
40  Ohio  SUte,  248.  \ 

(e)  Miami  Exp.  Co.  v.  Bank  U.  S.,  6  Ohio,  261 ;  Dean  v.  Williami,  17  Man.  417 ; 
Hammer  v.  Neville,  Wright,  169. 

(d)  Story's  Conflict  of  Uws,  §  291-301. 

(«)  Herzog  «.  Herzog,  29  Penn.  State,  466. 

(/)  Rann  v,  Hughes,  7  T.  R.  361,  note ;  Beckham  i$.J>akt^  9  M.  k  W.  79. 
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safeguard  against  perjury,  and  consequent  fraud,  in  relation  to 
such  contract.  But  I  need  not  repeat  a  description  of  the  con- 
tracts which  must  be  in  writing,  by  the  last  three  sections  of  this 
statute. 

Contraets  under  ual.  (a)  There  is  another  division  of  contracts 
into  9peciaU%e%  and  parol  or  rimple  cantracta.  Specialties  include 
contraeU  under  seat  and  obligatttms  of  record.  Simple  contracts, 
otherwise  denominated  parol  contracts,  include  all  other  contracts, 
whether  oral  or  written.  It  is  then  the  seal  or  the  record  which 
constitutes  the  specialty.  Seals  are  of  two  kinds,  public  and  pri^ 
vote.  Public  or  official  seals  are  those  used  by  public  officers,  for 
the  authentication  of  public  documents.  With  these  we  have  at 
present  no  concern.  Private  seals  are  those  used  by  private  indi- 
viduals, in  the  execution  of  private  contracts.  A  sealed  contract 
is  technically  called  a  specialty^  deed,  bond,  covenant,  or  unriting 
obligatortf.  Every  contract  may  be  under  seal,  if  the  parties  so 
elect ;  and  there  are  some  contracts  which  are  invalid  without  a 
seal ;  as  deeds  for  the  conveyance  of  real  estate,  and  various  kinds 
of  bonds  prescribed  by  statute.  The  law  relating  to  these  con- 
tracts abounds  with  technical  and  arbitrary  distinctions,  which 
serve  no  other  purpose  than  to  confuse  the  mind.  There  is,  per- 
haps, no  branch  of  law  in  which  reform  would  be  more  salutary. 
It  may  be  safely  asserted  that  the  total  abolition  of  private  seals 
would  be  an  immense  improvement,  without  any  admixture  of 
evil ;  for  they  are  not  only  of  no  conceivable  use,  but  positively 
injurious,  from  the  complexity  which  they  occasion.  This  will  be 
evident  from  a  brief  examination.  According  to  Blackstone,  seals 
were  first  introduced  because  men  could  not  write.  (6)  Not  be- 
ing able  to  ratify  contracts  by  siffnature,  each  person  had  his  own 
particular  seal,  with  some  distinctive  device,  which  he  used  in  the 
place  of  a  signature.  The  moment,  therefore,  that  writing  became 
general,  the  reason  of  using  seals  ceased ;  but  the  custom  never- 
tiiieless  continued.  From  the  origin  of  seals,  then,  we  gather  this : 
that  instead  of  being  a  ^'  relic  of  ancient  wisdom,"  as  the  books 
declare,  they  are  in  reality  a  monument  of  ancient  ignorance.  We 
further  learn  that  the  original  purpose  of  a  seal  has  been  entirely 
lost  sight  of  in  modem  times ;  for  we  not  onty  never  affix  a  seal 
without  a  signature,  but  where  a  person  cannot  write  his  own 
name,  we  write  it  for  him,  and  he  ratifies  it.  In  fact,  seals  are  so 
far  from  being  used  to  identify  contracts,  that  they  very  seldom 
have  any  distinctive  character  to  indicate  to  whom  they  belong. 
They  are  generally  affixed  by  the  scrivener,  as  a  part  of  his  busi- 
ness.   For  what  purpose,  then,  are  seals  continued  in  use  7    The 

(a)  S  Blaek.  Com.  805 ;  4  Kent,  Com.  452 ;  PUtt  on  Covenants ;  Hurlstone  on 
Bonds. 

(b)  2  Black.  Com.  295  ;  4  Kent,  Com.  452  ;  Jackson  v.  Wood,  12  Johns.  73 ;  Jack- 
ton  V,  Stevens,  18  Johns.  316 ;  Bond's  Lessee  v.  Swearineen,  1  Ohio,  402 ;  Ayrss  v. 
Harness,  1  id.  868 ;  Violett  v.  Patten,  5  Cranch,  142 ;  Hail  v,  Phelps,  2  Johns.  451  ; 
Fox  V.  Reil,  8  Johns.  477  ;  1  West  Law  Jonr.  385 ;  Fanners*  Bank  v.  Haight,  8  Hill, 
468 ;  Addison  on  Contnoti,  p.  5. 
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pretext  is,  that  they  add  solemnity  to  the  instrument  to  which  thej 
are  affixed.  To  judge  from  the  language  of  the  books,  one  might 
suppose  that  a  seal  was  some  mystic  symbol  or  amulet ;  and  that 
the  ceremony  of  affixing  it  was  attended  with  something  like  re- 
ligious pomp.  But  according  to  Lord  Coke,  ^'  a  seal  is  wax  im- 
?resscd,  because  wax  without  an  impression  is  not  a  seal."  (a) 
'he  solemnity,  then,  which  is  attached  to  a  seal,  must  consist  in 
melting  the  wax,  and  making  the  impression ;  a  rite  which  cer- 
tainly cannot  be  very  august  or  awful.  But  how  is  even  this  so- 
lemnity diminished,  when  we  come  to  the  definition  of  a  seal  in  our 
statute ;  which  may  be  "  either  of  wax,  of  wafer,  or  of  ink,  com- 
monly called  a  scrawl  seal."  Chancellor  Kent  considers  this  sub- 
stitution of  a  '^  flourish  with  a  pen  at  the  end  of  the  name,"  in 
place  of  the  ancient  seal,  as  a  virtual  abolition  of  seals,  (i)  It 
does  indeed  show  how  utterly  insignificant  seals  are ;  but  it  does 
not  take  away  one  of  their  legal  consequences.  The  "  scrawl," 
which  we  have  substituted,  possesses  the  same  mysterious  virtue 
as  the  wax  described  by  Coke ;  yet  it  is  upon  this  theoretical  so- 
lemnity of  a  seal  that  the  principal  distinctions  between  sealed  and 
unsealed  writings  are  founded.  Some  of  these  distinctions  I  will 
now  enumerate.  1.  The  presence  of  the  seal  is  said  to  estop  the 
party,  that  is,  to  preclude  him,  from  proving  any  thing  to'*ttI6  con- 
trary :  when  by  the  same  words  without  a  seal,  he  would  not  be  1 
estopped.  ((?)  Now  common  sense  would  indicate  that  if  the  doc- 
trine of  estoppel  be  ever  proper,  it  should  be  founded  upon  the  nar 
ture  of  the  averment,  and  not  upon  the  mere  presence  of  a  seal. 
2.  The  presence  of  a  seal  is  said  to  import  a  consideration^  with- 1 
out  its  being  expressly  stated,  and  to'preclifde'a  denial  of  that  I  ^ 
fact ;  (rf)  when  the  same  words  without  a  seal  would  have  no  such  ' 
effect ;  and  such  is  the  doctrine  of  the  common  law ;  but  it  is  so 
unreasonable,  that  a  statute  has  lately  been  passed  in  this  State, 
allowing  the  consideration  of  all  contracts,  whether  sealed  or  not, 
to  be  called  in  question;  with  the  exception  of  negotiable  con- 
tracts, after  being  negotiated,  (e)  8.  At  common  law,  a  debt  due| 
upon  a  sealed  contract  was  entitled  to  a  priority  of  payment  out  \  3 
of  the  assets  of  a  deceased  person,  before  any  debt  due  upon  a  con- 1 
tract  not  under  seal ;  but  this  doctrine  is  also  deemed  so  unreason- 
able that  our  statute  of  distribution  allows  no  such  preference. 
4.  A  contract  cannot  be  filled  up  over  a  seal  and  signature  in 
blank,  though  left  for  that  express  purpose ;  whereas  the  same 
words  may  be  written  over  a  mere  signature  in  blank,  and  the  con- 
tract will  be  valid.    This  distinction,  though  palpably  unreasonable, 

{a)  Inst.  169. 

(6)  4  Kent,  Com.  453.  Brackets  with  the  word  **  seal "  l>etween  themprinted  on  a 
paper  by  a  third  person,  opposite  the  blank  space  for  signature,  is  a  sufficient  scrawl 
aeal ;  it  is  adopted  by  signing.    Osborn  v.  Kistler,  85  Ohio  State,  99. 

Ic)  Co.  Litt.  352,  a  ;  i  Kent,  Com.  260. 

\d)  Shnrington  v.  Stratton,  Plowden,  308  ;  2  Kent,  Com.  464. 

(tf)  A  simil^  change  of  tho  common  law  baa  been  introduced  in  New  York  and 
Indiana. 
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{has  been  recognized  by  onr  own  court.  5.  If  there  be  a  subsbrib- 
ling  witness  to  a  scaled  instrument,  the  confession  of  the  party 

"  \who  executed  it  will  not  be  admitted  to  prove  the  execution,  if  the 
Iwitncss  can  be  had  ;  whereas,  if  there  bo  no  seal,  the  confession 
jwill  be  sufficient.  This  distinction  is  so  utterly  absurd,  that  it  iB 
matter  of  astonishment  it  should  ever  have  been  adopted ;  it  has, 

I  however,  been  recognized  by  the  courts  of  this  country.     6.  No 

^  agent  can  affix  the  seal  of  his  principal,  unless  his  authority  so  to 
do  be  under  seal ;  whereas,  a  mere    verbal  authority  will   be 

.  sufficient  for  affixing  the  signature  of  the  principal.  And  the 
same  doctrine  applies  to  the  revocation  of  an  agent  s  authority  by 
tlie  principal.    7.  A  surety  u|)on  a  contract  under  seal,  is  not 


j  1  leased  by  giving  time  to  the  principal,  unless  the  agreement  for 
<  extension  be  under  seal ;  whereas,  a  mere  verbal  agreement  for 
extension  will  release  a  surety  upon  a  contract  not  under  seal. 
7  8.  A  contract  under  seal  being  of  a  higher  nature,  supersedes  a 
^  simple  contract  upon  the  same  subject-matter.  The  latter  is  said 
to  be  vurffed  in  the  former.  9.  The  remedy  upon  contracts  under 
'  seal  is,  from  beginning  to  end,  entirely  difl^erent  from  that  upon 
contracts  not  under  seal.  This  will  be  demonstrated  when  we 
come  to  speak  of  the  modes  of  proceeding.  Such  are  a  few  of  the 
distinctions,  founded  upon  the  presence  or  absence  of  a  seal,  which 
render  the  law  of  contracts,  otherwise  so  simple  and  reasonable, 
in  this  one  respect  a  collection  of  arbitrary  principles.  What  an 
immense  superstructure  to  be  built  on  so  slight  a  foundation ! 
Yet  such  is  the  common  law ;  and  such  it  must  remain,  until  leg- 
islation shall  do  away  with  private  seals,  (a)  It  is  not  denied 
that  some  contracts  should  be  executed  with  more  formality,  and 
proved  with  more  care,  than  others.  On  this  principle,  we  have 
seen  that  the  statute  of  frauds  properly  requires  certain  contracts 
to  be  in  writing ;  that  the  statute  of  wills  as  properly  requires  them 
to  be  attested  J  and  that  tlie  statute  of  deeds  requires  them  to  be 
both  attested  and  acknowledged.  But  the  reason  of  these  requisi- 
tions has  not  the  most  remote  application  to  the  use  of  seals; 
for  it  cannot  be  pretended  that  seals  add  any  thing  to  that  vigi- 
lance and  precaution  in  executing  and  proving  contracts,  which 
these  provisions  arc  intended  to  secure. 

Deeds,  The  foregoing  remarks  apply  generally  to  all  scaled 
instruments.  I  shall  now  refer  to  the  particular  classes,  be^n- 
ning  with  deeds.  The  term  deed^  as  we  have  already  seen,  is  b|>- 
plicable  to  all  contracts  under  seal,  by  way  of  eminence,  because, 
in  the  language  of  Blackstone,  it  is  the  most  solemn  and  authen- 
tic act  that  a  man  can  possibly  perform,  w^ith  relation  to  the  dis- 
posal of  his  property ;  but  it  is  now  most  frequently  used  in  a 
restricted  sense  to  denote  an  instrument  for  the  conveyance  or 
encumbrance  of  real  estate.     Its  form   and  requisites  for  this 

(a)  -{ Private  seals  and  a\\  distinctions  between  senlcd  find  unsealed  instruments  are 
now  alK>Iisheil  in  ArkauMis,  California,  Dakota,  Indiana,  Iowa,  Kansas,  Kentucky, 
Mississippi,  Montana,  Nebraska,  Ohio,  Oregon,  Tennessee,  aiid  Texas.  }■ 
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E'  urpose  have  been  fally  considered.  Deeds  are  divided  itito  two 
inds,  deeds  poll  and  indentures.  A  deed  polly  or  single  deedj  is  a 
deed  executed  by  only  one  party;  and  was  so  called,  because, 
when  forms  were  more  regarded  tiian  substance,  the  edge  of  such 
deed  was  not  indented^  but  polled  or  shaved  quite  even.  Whereas, 
an  indenture,  which  is  a  deed  executed  by  more  parties  than  one, 
was  so  called,  because  as  many  copies  or  counterparts  were  re-' 
quired  to  be  executed  as  there  were  parties ;  and  the  edges  of  each 
were  so  notched  or  indented  as  to  correspond  one  with  another. 
This  useless  formality  is  now  obsolete,  but  the  name  remains ;  and 
whenever  parties  enter  into  mutual  covenants  or  engagements 
under  seal,  the  instrument  is  an  indenture.  The  most  frequent 
instances  are  indentures  of  lease,  and  indentures  of  apprenticeship^ 
which  have  been  already  described. 

Bonds,  (a)  The  term  bond  is  used  to  denote  the  acknowledge  | 
mmt  of  an  existing  debt  under,  j^al.  It  differs  from  a  cove^dm^  in  I 
tkis,  that  thelatter  is  always  an  executory  contract  for  something 
future :  though  each  is  technically  called,  by  way  of  eminence,  a 
writing  obligatory.  Bonds  are  of  two  kinds,  single  bonds  and  penal  | 
bonds.  A  single  bond,  more  frequently  called  a  single  bill,  is  a 
simple  acknowledgment  of  indebtedness  without  any  condition  of  . 
qualificatipn ;  as  if  I,  under  hand  and  seal,  acknowledge  myself 
indebted  to  you  in  a  given  sum.  A  penal  bond  is  an  acknowledg- 
ment of  indebtedness,  accompanied  by  a  condition^  upon  compli-  . 
ance  with  which  such  acknowledgment  is  void.  The  sum  here 
named  as  a  debt  is  called  a  penalty ^  because  it  is  inserted  merely 
to  secure  the  performance  of  the  condition,. which  is  the  principal 
thipg ;  as  if  I,  under  hand  and  seal,  acknowledge  myself  indebted 
to  you  in  a  given  sum,  upon  condition  that  it  is  to  be  void  upon 
my  doing  a  certain  thing,  as  to  pay  money  or  to  convey  land. 
And  it  has  been  decided  that  an  action  will  not  lie  to  recover  a 
penalty,  unless  it  be  under  seal.  Besides  the  penal  bond  given  by 
individuals  in  their  private  transactions,  our  statute  requires  that 
all  bonds  given  in  the  course  of  judicial  proceedings,  and  all  oflicial 
bonds  given  for  the  performance  of  duty,  shall  be  in  this  form. 
Penal  bonds,  therefore,  occupy  a  wide  space  in  the  law.  But  the 
very  idea  of  a  penalty  supposes  that  the  amount  is  greater  than 
the  value  of  the  condition,  the  performance  of  which  it  is  designed 
to  secure ;  yet,  as  the  law  formerly  stood,  if  the  condition  was  not 
strictly  performed,  the  entire  penalty  could  be  recovered.  The 
hardship  thus  frequently  occasioned  induced  chancery  to  interfere 
and  prohibit  the  recovery  of  any  thing  more  than  reasonable  dam- 
ages, for  the  non-performance  of  the  condition.  But  now  the  ap- 
plication to  chancery  is  unnecessary,  because  our  statute  enables 
the  courts  of  law  to  do  the  same  thing.  As  a  matter  of  form,  the 
judgment  is  given  for  the  entire  penalty ;  but  the  actual  damages 
are  assessed  by  a  jury,  and  execution  issues  for  no  more  than  the 

(a)  Huddle  v,  Worthington,  1  Ohio^  423 ;  Nelson  v.  Ford»  5  id.  473. 
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amount  of  their  verdict.  The  result,  therefore,  i8  that  a  penal 
,  bond  now  amounts  to  no  more  than  a  covenant  to  perform  the 
'  condition,  and  may  be  treated  as  such,  (a) 

I     Specialtiei  of  Itecord.    These  include  obligations  of  indebted- 
i  ness  evidenced  by  judicial  records.    Such  records  form  the  highc^ 
'  possible  kind  of  evidence ;  insomuch  that  the  only  question  which 
/  can  be  controverted  is,  whether  the  record  exists.    If  it  does,  it 
Imports  absolute  verity.    So  tliat  specialties  of  record  are  the 
.highest  kind  of  specialties.    And  as  a  simple  contract  is  merged 
in  a  sealed  contract  upon  the  subject-matter,  so  a  sealed  contract 
is  merged  in  a  specialty  of  record.    These  specialties  are  of  two 
kinds :  recognizanceMy  and  jiidgmenU  or  decree».    A  recognizance 
is  an  aclcn^wlc3gmcnt  of  indebtedness  made  before  the  court  or 
some  authorized  officer  thereof,  with  a  condition  to  be  void  on 
doing  certain  things  therein  named;  which  acknowledgment  is 
made  part  of  the  record  of  the  cause  to  which  it  relates.    The 
object  of  a  recognizance  is  to  secure  the  appearance  of  a  defend- 
ant or  witness.    The  statute  provides  when  it  may  be  taken,  and 
what  shall  be  its  form.    As  to  Judgments  and  decrees,  they  are 
barely  mentioned  under  this  head,  because  they  arc  the  highest 
kind  of  specialties;  but  as  they  have  little  or  nothing  in  com- 
'mon  with  contracts,  a  discussion  of  them  is  reserved  for  another 
occasion. 

§  179.  Implied  Contracts.  There  is,  perhaps,  no  branch  of  law^ 
which  the  mind  of  an  unprejudiced  person  will  contemplate  with 
more  satisfaction,  than  that  which  regulates  implied  contracts. 
The  broad  principle  which  governs  them  may  be  thus  stated : 
Every  member  of  society  has  impliedly  contracted  to  do  whatever 
the  law  requires  of  him;  if,  therefore,  without  any  special  con- 
tract, he  acts  in  such  a  manner  as  to  create  a  legal  liability,  he 
I  is  as  much  bound  to  fulfil  that  liability  as  if  he  had  expressly  con* 
■  tracted  so  to  do.  On  this  theory,  every  kind  of  indebtedness,  which 
is  not  by  express  contract,  may  be  referred  to  an  implied  contract. 
The  most  common  instances  of  implied  contracts  are  these:  If 
you,  with  my  consent,  or  at  my  request,  have  done  work  of  any 
kind  for  me,  without  any  express  agreement  as  to  compensation,  I 
have  impliedly  contracted  to  pay  you  a  quantum  meruit^  what  it  is 
reasonably  worth.  If  you  have  sold  me  goods  of  any  description, 
and  I  have  consented  to  receive  them,  without  any  agreement  as 
to  price,  I  have  impliedly  contracted  to  pay  you  a  quantum  vale- 
bant, what  they  are  reasonably  worth.     If  you  and  1  have  settled 

(n)  If  the  Slim  stated  in  an  oblip^tion  is  to  ba  regarded  in  the  nature  of  a  penalty, 
it  is  not  recoverable  on  default  of  the  obligor,  and  only  actual  damages  will  be  allowed. 
But  if  it  may  be  regarded  as  damnges  liquidated  and  asaesst'd  by  the  ]>arties,  then  it 
may  l>e  recovered  on  a  breach  of  the  condition.  For  Into  leading  ca8<'3  which  illustrate 
this  distinction,  see  Beale  v.  Hayes,  5  Sandf.  640  ;  Bagley  v.  Pediiic,  id.  192  ;  Mead 
r.  Wh»*eler,  13  N.  H.  351  ;  Rrewfiter  v.  EdgcrlVt  id.  275  ;  Atkins  v.  Kinnier,  4  Ezch. 
776  ;  Berry  v,  Wiwlorn,  3  Ohio  State,  241  ;  Cairnes  v.  Kniqht,  17  Ohio  State,  68  ; 
Fisk  V.  Ornv,  10  Allen,  132  ;  Lanipman  v,  Cochran,  16  N.  Y.  276  ;  Clement  v.  Cash. 
21  N.  Y.  257  ;  Bagley  v.  Reddie.  16  N.  Y.  46». 
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accounts,  and  agreed  upon  a  balance  due  from  me  to  you,  I  have 
impliedly  contracted  to  pay  that  balance.  If  you  have  lent  me 
money,  I  have  impliedly  contracted  to  pay  you.  If,  at  my  request 
or  with  my  consent,  you  have  paid  money  to  another  for  my  use, 
I  have  impliedly  contracted  to  pay  you.  If  you  have  received 
money  from  me  or  any  other  person,  which  on  the  principles  of 
justice  ought  to  be  paid  to  me,  you  have  impliedly  contracted  to 
pay  it  to  me.  If  you  have  undertaken  the  custody  of  property 
belonging  to  me,  you  have  impliedly  contracted  to  use  due  dili- 
gence in  keeping  it  safely.  If  I  have  permitted  you  to  use  prop- 
erty belonging  to  me,  you  have  impliedly  contracted  that  you  will 
not  abuse  it.  And  if  I  have  employed  you  to  do  some  service  re- 
quiring a  certain  amount  of  skill,  you  have  impliedly  contracted  to 
apply  such  skill.  These  examples  sufficiently  explain  the  nature 
of  implied  contracts ;  and  when  we  come  to  the  law  of  procedure, 
we  shall  find  that  the  common  counts  in  debts  and  assumpsit  have 
been  framed  with  a  special  view  to  furnish  a  remedy  upon  such 
contracts.  In  fact,  there  are  many  cases  where,  though  an  express 
contract  was  made,  it  may  be  waived  and  a  remedy  sought  upon 
the  implied  contract.  Thus,  where  an  express  contract  for  service 
has  been  fully  performed  on  one  side,  or  where  it  has  been  put  an 
end  to  by  the  act  of  the  parties,  compensation  for  the  service  ren- 
dered may  be  sought  on  the  implied  contract  for  a  qtiantum  meruit. 
But  for  technical  reasons,  where  the  express  contract  is  a  specialty, 
the  remedy  must  be  sought  upon  the  sp)ecialty  itself,  with  the  single 
exception  of  an  action  of  debt  for  rent,  (a) 

(a)  1  Chit.  Plead.  339,  346,  348  ;  Kelley  v.  Foster,  2  Binney,  4 ;  Bank  of  ColumbU 
V.  Patterson,  7  Cranch,  299  ;  Fitch  v.  Sargeant,  1  Ohio,  355  ;  Hollister  v,  Reznor,  9 
Ohio  State,  1.     A  party  who  has  abandoned  a  contract  after  part  performance,  withoat  \ 
a  just  cause  or  the  assent  of  the  other  party  or  his  acceptance  of  the  unfinished  M'ork, 
cannot  recover  ^o  tanto  for  the  labor  and  materials.    Allen  v.  Curies,  6  Oliio  State,  505.  - 
But  where  there  is  a  sulwtantial  performance  of  a  contract  of  building  with  uninten«  I 
tional  deviations  or  deficiencies,  a  party  may  recover,  it  has  been  held,  the  contract  I 
price,  deducting  therefrom  the  amount  necessary  to  complete  the  work  according  to  the  \ 
contract.      -{Goldsmith  v.  Hand,  26  Ohio  State,  101  ;  CuUen  v,  Bimm,   37  id.  236  ; 
Mehurin  v.  Stone,  37  id.  49  J-  Hayward  v.  Leonard,  7  Pick.  182  ;  Snow  v.  Ware,  13  Met. 
42  ;  Bassett  v.  Sanborn,  9  Cush.  58  ;  Gleason  v.  Smith,  id.  484 ;  Smith  v.  Gugerty,  4 
Barb.  614.     See  Smith  v.  Brady,  17  N.  Y.  173  ;  White  v.  Hewitt,  1  E.  D.  Smith,  895. 
The  authorities  on  this  subject  are  conflicting.     2  Parsons  on  Contracts,  p.  85.    Ac-  \ 
cording  to  the  current  of  authorities,  there  can  be  no  recovery,  even  pro  tantOf  upon  a  '• 
contract  for  personal  service  for  a  time  certain,  where  it  is  abandoned  without  the   < 
consent  of  both  parties,  or  some  legal  excuse,  before  its  expiration.     1  Parsons  on  Con- 
tracts, 522  ;  Angle  v.  Hanna,  22  111.  429.     A  contract  to  work  for  six  months  certain,   . 
at  eleven  dollars  per  month,  is  an  entire  contract     Larkin  v.  Buck,  11  Ohio  State,  561  ;  \ 
Hansel  t^.  Erickson,  28  111.  257  ;  and  if  the  laborer  is  dismissed  without  cause,  he  may 
recover  for  the  whole  period  covered  by  the  contract.    Davis  v,  Marshall,  6  Hurl,  k 
Nor.  916.     **I  have  this  day  hired  the  barge  Mary  Jane  of  Albert  Stein,  for  the  sum 
of  ten  dollars  per  day  until  delivered  back  at  Cincinnati  in  like  good  order  as  received," 
is  an  entire  contract,  and  a  recovery  in  a  suit  thereon  is  a  bar  to  any  further  action. 
Stein  V.  Prairie  Rose,  17  Ohio  State,  471.     But  in  New  Hampshire  and  Iowa,  this  . 
doctrine  does  not  prevail,  and  the  laborer  is  entitled,  notwithstanding  the  breach  of  the 
contract,  to  recover  the  value  of  his  services,  deducting  therefrom  the  damages  to  his 
employer  resulting  from  the  breach.     Britton  v.  Turner,   6  N.  H.   481  ;  Pixler  v. 
Nichols,  8  Clnrke  (Iowa),  106.     See  Ashbrook  v.  Hite,  9  Ohio  State,  365 ;  Loomisv. 
Eagle  Bank,  10  Ohio  State,  327 ;  Ryan  v.  Dayton,  25  Conn.  188  ;  Coe  v.  Smith,  4 
Ind.  79 ;  Wolfe  v.  Howes,  20  N.  Y.  197  ;  Stein  v.  Prairie  Rose,  17  Ohio  SUte,  471. 
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LECTURE  XXXra. 

PARTICULAR  CONTRACTS. 

§  180.  Negotiable  Contraote.  (a)  In  the  preceding  lecture  I 
have  considered  the  nature  and  general  divisions  of  contracts  ;  but 
there  are  certain  classes  of  contracts  which,  on  account  of  their 
peculiar  practical  importance,  seem  to  require  a  distinct  considerap 
tion.  These  are,  negotiable  contracts;  the  contract  of  Mle ^  the 
contract  of  bailment;  the  contract  of  principal  and  surety  ;  the  con- 
tract of  insurance  ;  and  liens.  I  propose  in  this  lecture  to  describe, 
of  course  very  briefly,  each  of  these  contracts,  beginning  with 
negotiable  contracts.  It  was  an  ancient  doctrine  of  the  common 
law,  that  contracts  could  not  be  assigned.  The  reason  of  thia  doc- 
trine is  said  to  be,  that  the  right  of  a  party  to  a  contract  is  a  right 
to  sue  in  case  of  non-performance ;  and  to  permit  a  party  to  assign 
or  transfer  this  right  to  another  would  encourage  litigation. ri} 
This  reason  is  not  true  in  point  of  fact ;  since  the  assignee  ot  a 
contract  could  have  no  motive  to  sue,  which  would  not  equally 
operate  upon  the  original  party.  Still  it  was  an  ancient  rule  that 
cnoses  in  action  could  not  be  assigned.  But  like  most  rules  not 
founded  in  reason,  this  rule  has  now  become  merely  technical  in 
law,  and  does  not  exist  in  equity.  ((?)     It  prohibits  me  from  so 

It  is  sometimes  required  in  contracts  that  the  work  shall  be  accepted  or  approTcd  bj 
a  thinl  (Mirty,  as  an  architect,  or  even  by  the  employer ;  and  such  acceptance  or  mp» 

Sroval  has  been  consi<lere«l  a  condition  pn»cpdent  to  a  recovery  by  the  other  party. 
mitli  V.  Bradv,  17  N.  Y.  173  ;  McCarren  v.  MoNulty,  7  Grav,  189 ;  Vanderwerker  r. 
Vt.  Central  R*  R.  Co.,  27  Vt.  130  ;  Herrick  r.  Belknap,  27  id.  678  ;  Barker  r.  Troy  4b 
Rutland  R.  R.  Co.,  27  id.  706  ;  Mansfield  &  Sandusky  R.  R.  Co.  v.  Veeder,  17  Ohio, 
885  •{  Kane  v.  Stone  Co.,  89  Ohio  State,  1.  In  the  absence  of  fraud  or  of  mistake  ao 
gross  as  to  imply  fraud.  Martinsburg,  &c  R.  R.  v.  Marsh,  114  U.  S.  549^.  A  written 
agreement  may  be  discharged  by  a  subse(|uent  oral  agreement  upon  a  new  and  valid 
consideration,  or  by  an  agreement  without  such  new  consideration,  which  has  been  so 
far  acted  upon  by  the  parties,  that  a  refusal  to  carry  it  out  would  be  a  fraud  on  one  of 
the  parties.  Thurston  v,  Ludwig,  6  Ohio  State,  1  ;  Willey  v.  Hall,  8  Clarke  (lowm), 
62 ;  Emerson  v.  Slater,  22  How.  28. 

{a)  See  8  Kent,  Com.  lee.  44  ;  2  Black.  Com.  466  ;  Story  on  Bills ;  B^ley  on  Bills  ; 
Chitty  on  Bills  ;  Kyd  on  Bills  ;  Cunningham  on  Exchange  ;  Byles  on  Bills  ;  ParMwa 
on  Bills  and  Notes. 

(6)  Unipi'f  ft  case,  10  Co.  R.  48. 

(c)  When  the  assignee  of  a  chose  in  action  became  by  practice  authorized  to  bring 
an  action  in  th*^  name  of  the  assignor,  ontitlinf^  the  action  "A.  who  sues  for  the  use  <? 
B./'  choses  in  action  became  substantially  assignable  at  law.  Choses  in  action  were 
assignable  in  etjuity,  and  are,  under  the  codes,  assignable.  The  assignee  is  lield  in 
equity,  under  the  codes,  the  owner,  and  sues  in  his  own  name.  But  such  assignee 
takes  the  chose  in  action  "subject  to  enuities  ;"  that  is,  subject  to  such  defencea  as 
were  valid  against  it  bt'tween  the  original  parties. 

A  negotiable  instrument  is  something  more  than  an  assignable  instrument.  When 
a  negotiable  instniment  is  duly  transfen-e<i,  the  transferee  is  called  a  botid  Jide  holder, 
and  holds  it  as  an  absolute  obli^tion,  discharged  of  all  defences  to  which  it  may  have 
been  liable  in  the  hands  of  pnor  ))arties.  Bills  of  exchange,  promissory  notes,  bank 
checks,  corporate  and-  municipal  bonds,  certificates  of  stock  and  certificates  of  depodt^ 
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transferring  to  you  my  interest  in  a  contract  as  to  enable  ypfi  to 
sue  at  law  in  your  own  name ;  but  I  can  so  transfer  my  interest 

are  negotiable  •{  and  by  a  confosiop  with  the  doctrines  of  symbolic  delivery  in  sales, 
bills  oflading  have  been  called  quasi-negotiable^. 

When  a  negotiable  instrument  is  transferred  in  the  manner  stated  in  the  text  before 
maturity,  the  transferee  takes  absolute  title,  though  it  msy  have  been  obtained  by  thfi 
transferor  by  fraud,  or  though  it  had  been  lost  and  he  found  it,  or  though  it  was  stolen. 
And  this  is  true,  although  it  never  became  a  complete  instrument  by  being  delivered 
by  the  maker,  but  was  obtained  by  fraud,  or  in  case  it  is  made  payable  to  bearer, 
or  was  indorsed  in  blank  and  was  lost  or  stolen  before  it  was  maae  complete  by  de- 
livery. If  it  was  originally  subject  to  set-oflT  or  counter-claim,  or  was  delivered  only 
for  a  particular  puri)ose  and  disposed  of  for  other  purposes,  or  delivered  as  an  escrow, 
or  upon  condition,  and  disposed  of  in  disregard  of  tne  condition,  such  transferee  holds 
by  absolute  title.  A  bond  fidt  holder  has,  as  incident  to  his  ownership,  the  right  to 
confer  an  absolute  title.  Hence,  one  knowing  of  infirmities  in  the  note,  purchasing 
fh)m  a  homA  fitU  holder,  takes  an  absolute  title.  After  maturity  the  instrument  loses 
its  proper  negotiability ;  a  purchaser  does  not  get  a  better  title  than  his  assignor  had. 
But  one  who  purchases  after  maturity  from  a  bond  fide  holder  takes  an  indefeasible 
title.  A  purcnaser  after  maturity  takes  the  title  of  his  assizor.  This  prevailing  rule 
has  also  been  held  in  Ohio  —  McKesson  v,  Stanberry,  8  Ohio  State,  156,  although  the 
Ohio  statute  ]>rovides  that  if  any  such  instrument  ''be  indorsed  or  delivered  after 
the  day  on  which  it  is  made  payable,  and  the  indorsee  institute  an  action  thereon 
against  the  maker,  drawer,  or  acceptor,  the  defendant  shall  be  allowed  to  set  up 
any  defence  he  might  have  made  had  the  action  been  instituted  in  the  name  and  for 
the  use  of  the  person  to  whom  the  bond,  note,  bill,  or  check  was  originally  made  pay- 
able." A  note  due  on  demand  is  dne  at  its  date  ;  the  statute  of  limitations  begins  to  i 
run  at  its  date.     But  it  is  strictly  negotiable  for  a  reasonable  time  after  its  date.  ' 

A  sealed  instrument,  though  negotiable  in  form,  is  not  negotiable  at  common 
law  or  under  the  statute  of  Anne  :  it  is  made  negotiable  by  statute  in  Massachusetts, 
North  Carolina,  Georgia,  Florida,  Tennessee,  Ohio,  Illinois,  Kansas,  Nebraska,  Dakota, 
and  Colorado.  The  following  instruments  are  not  negotiable,  but  are  invalid  even  in 
the  hands  of  a  bond  fide  holder :  a  forged  instrnment ;  one  made  by  a  married  womaa 
who  has  no  separate  estate,  or  which  Is  not  a  charge  upon  her  separate  estate ;  accom- 
modation paper  made  by  one  of  unsound  mind,  and  any  paper  made  b^  such  after  . 
inquest  of  lunacy  found,  —  the^  law  as  to  other  paper  made  bv  a  lunatic  is  unsettled ; 
where  such  paper  is  held  voi^  it  is  not  negotiable,  where  it  isneld  only  voidable,  it  la 
negotiable ;  paper  made  void  by  statute,  such  as  notes  or  drafts  given  for  gambling  v 
debts,  —  Bayley""r.  Taber,  6  Mass.  286  ;  Vallett  v,  Parker,  6  Wend.  615  ;  Aurora  v. 
West,  22  Ind.  88  ;  instruments  signed  by  an  infant,  or  signed  by  one  purporting  to  be  ■  / 
an  agent,  the  signer  having  in  fact  no  authority  ;  or  made  by  one  wno,  without  any 
iiegligence  on  his  part,  is  fraudulently  induced  to  sign  in  the  belief  that  he  is  executing 
an  instrument  of  a  wholly  different  character,  as,  tor  example,  a  power  of  attoriiev  or 
contract  for  service,  —  De  Camp  v.  Hamma,  29  Ohio  State,  467  ;  Hubbard  v.  Rankin, 
71  111.  129  ;  Auten  v,  Gruner,  90  111.  300  ;  Anderson  r.  Walker,  84  Mich.  113  ;  Griffith 
V.  Kellogg,  39  Wis.  290 ;  Bank  v.  Lierman,  5  Neb.  247  ;  but  such  maker,  though 
unable  to  read,  must  not  be  chargeable  with  any  negligence  in  failing  to  ascertain  the 
character  of  the  paper  which  he  signs  —  Ross  v.  Doland,  29  Ohio  State,  473  ;  Swannell  v. 
Watson,  71  111.  456  ;  Anderson  o.  Warne,  71  111.  20.  This  rule  is  not  admitted  in 
Indiana.  Kimble  v.  Christie,  55  Ind.  140  ;  Bank  v.  Weckerly,  67  Ind.  845.  Bat  see 
Fisher  v.  Van  Be.hren,  70  Ind.  19  ;  Buddell  v.  Dillman,  78  Ind.  518. 

The  rule  that  instniments  negotiable  in  form,  purporting  to  be  issued  by  an  agent, 
are  not  valid  in  the  hands  of  a  bond  fide  holder,  ii  such  assumed  agent  has  no  author- 
ity, applies  to  municipal  bonds.     The  governing  or  representative  body,  the  board  or 
officers  issuing  the  bonds  is  an  agent ;  the  people  or  taxpayers  are  the  principal.     A 
board  or  officer  issuing  municipal  bonds  without  authority  cannot  validate  them  by 
subsequent  ratification.     Marsh  v,  Fulton  County,  10  Wall.  676  ;  Gould  r.  Sterling,  23 
N.  Y.  403  ;  Tread  well  v.  Commissioners,  11  Ohio  State,  183  ;  Clark  ».  Des  Moines,  19 
Ind.  201  ;  Veeder  v.   Lima,  19  Wis.  298.     -{So  of  reissued  bonds.    Bd.  of  Educ.  p. 
Sinton,  40  Ohio  State,  504.  \   But  the  taxpayers  can  validate  them  by  laches  or  conduct  \ 
which  estops  them  from  denying  their  validity  in  the  hands  of  a  bond  fide  holder,  as  by  I 
failing  to  enjoin  their  issue  —  Supervisors  v.  Schenck,  5  Wall.  581  ;  by  voting  for  and  | 
submitting  to  payment  of  principal  or  interest  —  Supervisors  v,  Schenck,  5  Wall.  581 ; 
Hercer  County  v.  Hubbard,  45  111.  142  ;  Shoemaker  v.  Goshen  Township,  14  Ohio  State, 
685 ;  Railroad  v.  Marion  County,  86  Mo.  295  ;  or  by  receiving  and  keeping  the  pro- 
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as  to  enable  70a  to  use  mj  name  in  a  anit  for  your  benefit;  and 
the  law  will  protect  such  a  transfer;  so  that  for  all  substantial 

f  oeeds  and  benefits  of  them—  Pendleton  Connty  v.  Amy,  18  Wall.  806 ;  State  «.  Tan 
Home,  7  Ohio  Stote^  881 ;  State  v.  Union  Townahip,  8  Ohio  State,  408 ;  BaiTett  «l 
Ckmnty  Court,  44  Mo.  199. 

/     Aa  to  the  power  of  mnnidpal  corporationa  to  iaane  negotiable  bonda,  it  haa  been 

'  luld  that  ft  mnnidpal  oovpoimtion  has  implied  power  to  contract  a  debt  wbenerer 

I  aeeeaaary  to  cany  ont  any  power  conferred  npon  it.    Lynde  v.  County,  16  Wall.  6L 

Whenever  it  may  contract  a  debt  it  may  borrow  money  to  pay  it.    Lynde  v,  Coonty, 

le  WalL  6 ;  Bank  v.  Chillioothe,  7  Ohio,  2  pt  81 ;  Galena  v.  Corwith,  48  lU.  424  ;  MiUa 

(«.  Gleaaon,  11  Wii.  470.  And  when  it  may  contract  a  debt  or  borrow  money,  it  may 
Iaane  negotiable  bonda  for  ita  payment.  Commonwealth  v.  Pittaboig,  84  Penn.  Stated 
496 ;  Commonwealth  «.  Pittobaf|^  88  Penn.  State,  66 ;  Reinbath  v.  Pittaborft  41 
Penn.  State,  278 ;  De  Voaa  v.  Ri^mond,  18  Giatt.  888  ;  Railroad  v.  EnmavilE,  15 
Ind.  805  :  Galena  v.  Corwith,  48  UL  428  ;  Lynde  v.  County,  16  Wall.  6.  In  New 
York  it  haa  been  held  that  the  implied  authority  ia  only  to  issue  bonda  directly  to  the 
creditor  in  payment  of  the  debt,  not  to  aell  the  bonda  in  order  to  raiae  money  to  pqr 
the  debt    Ketchum  v.  Bufiblo,  14  N.  Y.  256. 

A  municipal  body  iaauing  bonds  haa  ordinarily  from  the  legisLatuie  apedfto  antbei^ 
ity  to  iaaue  bonds  for  a  apwified  purpose,  and  after  compliance  with  specified  omidi- 
tions  ;  the  condition  frequently  is  that  the  bonda  should  be  voted  for  by  a  mi^ritj  of 
the  qualified  Totera  of  the  city  or  county,  or  should  be  petitioned  for  by  *  specnfied 

(proportion  of  the  taxpayera.  If  iaraed  for  a  purpose  other  than  that  anthoriied,  tluj 
are  inyalid  in  the  handa  of  a  bond  fide  holder.  Marsh  v.  Fulton  County,  10  WalL 
676 ;  Lewis  «.  Shreyeport,  8  Woods,  C.  Ct.  205.  Where  the  conditions  precedent  to 
the  existence  of  authority  are  not  perfonned,  the  bonds  are  not  valid  in  the  handa  of  a 
bona  fide  holder.  Starin  «.  Genoa,  28  N.  Y.  440 ;  Gould  «.  Steriing,  28  N.  Y.  456 ; 
Treadwell  v.  Commissioners,  11  Ohio  State,  188 ;  Middleport  v.  Insurance  Co.,  82  IlL 
602  ;  Eagle  v.  Cohn,  84  111.  292  ;  Wallace  v.  Mayor  of  San  Jose,  29  Cal.  188.  Bat  the 
non-performance  must  be  in  matter  of  anbetance,  not  of  mere  formalities.  Saperriaon 
V.  Gftlbreath,  99  U.  S.  214  ;  Roberts  v.  BoUes,  101  U.  S.  119  ;  Smead  v.  Union  Town* 
ahip,  8  Ohio  SUte,  894  ;  Mercer  County  v.  Hubbard,  45  III.  142  ;  Steines  v.  Franklin 
County,  48  Mo.  179. 

The  rule  as  to  non-performance  of  conditions  precedent,  avoiding  mnnidpal  bonda 
in  the  hands  of  bond  fide  holders,  is  subject  to  the  following  limitations  :  A  bond  fide 
holder  holds  the  bond  free  from  all  infirmities  of  ori^n,  except  want  of  iK>wer  in  the 
makers,  and  prohibited  consideration.*  Cromwell  v.  Sac  County,  96  U.  S.  51.  When 
the  question  of  performance  is  by  law  to  be  determined  by  any  particular  person  or 
body,  such  determination,  though  erroneous,  binds,  and  bonds  issued  in  pursuance 
thereof  cannot  be  questioned  in  the  hands  of  a  bond  fide  holder.  Commissioners  v. 
Aspinwall,  21  How.  589 ;  Kennicott  v.  Su^iervisors,  16  Wall.  464  ;  St.  Joseph  Town- 
ship  V.  Rc^TS,  16  Wall.  659  ;  Block  v.  Bourbon  County,  99  U.  S.  686  ;  Bank  v.  Rome, 
19  1^.  Y.  28 :  Belo  v.  Commissioners,  70  N.  Ca.  489 ;  Knox  County  v,  Nichols,  14 
Ohio  State,  271  ;  State  ex  rel.  v,  Comm'rs,  87  id.  526.  Accordingly  bonds  negotiated 
after  being  held  valid  by  the  supreme  court  of  the  State  in  whidi  they  are  issued  are 
not  affected  by  such  decision  bemff  disapproved  and  held  erroneous  by  a  subsequent  de- 
cision of  the  same  court,  renderra  after  such  negotiation.  Douglass  v.  Pike  County, 
101  U.  S.  677.  And  while  a  mere  recital,  in  the  bond,  of  the  act  of  the  legislature 
conferring  authority  is  notice  to  every  purchaser  to  see  at  his  own  peril  that  the  require- 
ments of  the  statute  have  been  complied  with  —  McClure  v.  Oxford,  94  IT.  8.  429  ;  Sil- 
liman  v.  Railroad,  27  Gratt  119 ;  Aurora  v.  West,  22  Ind.  89  ;  Fisk  v.  Kenocka,  26 
Wis.  29  ;  a  recital  in  the  bond  that  all  conditions  have  been  performed  estojie  the 
maker  from  questioning  the  validity  of  the  bond  in  the  hands  of  a  bond  fide  holder. 
Town  of  Coloma  v.  Eaves,  92  U.  S.  484  ;  Venice  t>.  Murdock,  92  U.  S.  494  ;  County 
of  Moultrie  V,  Bank,  92  U.  S.  631 ;  Marcy  v,  Oswego,  92  U.  S.  637  ;  Wilson  v.  Sala- 
manca, 99  U.  S.  499  ;  Pompton  v.  Cooper  Union,  101  U.  S.  196  •{  State  ex  re/,  o.  Bd. 
of  Education,  27  Ohio  State,  95  ;  State  ex  rel.  v.  Comm'rs,  87  id.  526  }• .  A  recital,  how- 
ever, that  the  bond  is  issued  in  pursuance  of  an  act  of  the  legislature,  does  not  estop  the 
municipality  from  contending  against  a  bond  fide  holder  that  the  act  was  not  constitn- 
tionally  passed.  South  Ottawa  v.  Perkins,  94  IT.  S.  260.  In  Illinois,  on  the  contrary, 
it  has  been  held  that  recitals  in  a  bond  which  is  issued  without  autiiority  in  fact  are 
no  protection  to  a  bond  fide  holder.  Lippincott  v.  Pana,  92  111.  24  ;  Gaddis  v.  Richland 
County,  92  III.  119  ;  People  «.  Jacksou  Uounty,  92  111.  441. 

The  instrument,  to  be  negotiable,  must  be  payable  in  money.    Gold  and  silver  an 
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purposes,  contracts  in  general  are  now  as  much  assignable  as  any 
other  property ;  and  even  to  this  technical  prohibition,  there  is  a 

the  money  of  the  world.  U.  8.  treasary  notes  are,  by  law,  money  in  the  United  States. 
Bank  notes  commonly  pass  current  as  money.  It  has  been  held  that  the  words  *'  cur- 
rent funds  "  mean  money,  or  funds  or  notes  circulating  as  money,  at  par,  without  any 
discount ;  and  that  evidence  will  not  be  admitted  to  show  any  other  meaning.  Maro 
V,  Kipper,  84  111.  286.  "Current  money"  or  "good  current  money"  means  money, 
i,  e.f  legal  tender.  Wilbum  v.  Greer,  6  Ark.  255  ;  Black  v.  Ward,  27  Mich.  193. 
Hence  it  is  held  in  some  States  that  bills  and  notes  payable  in  "currency,"  or 
"current  funds,"  or  "current  bank  notes,"  bein^  payable 'in  current  par  paper,  the 
equivalent  of  money,  are  negotiable.  Pardee  v.  Fish,  60  N.  Y.  265  ;  Deberry  v.  Dar- 
nell,  5  Yerg.  451  ;  Howe  v.  Hartness,  11  Ohio  State,  449  <{Swetland  v.  Creigh,'l5  Ohio, 
118  ;  White  v.  Richmond,  16  id.  5}- ;  Marc  v.  Kipper,  84  111.  286 ;  Butler  v.  Paine,  8 
Minn.  824 ;  Drake  v.  Markle,  21  Ind.  433  ;  Fry  v,  Dudley,  20  La.  An.  868 ;  MitcheU 
o.  Hewitt,  5  Smedes  &  M.  361  ;  Cockrell  v,  Kirkpatrick,  9  Mo.  688.  In  other  States 
they  are  not  negotiable  unless  payable  in  actual  money  or  legal  tender.  Collins  v. 
Lincoln,  11  Vt.  268 ;  Jones  v.  Fales,  4  Mass.  245  ;  McCormick  v.  Trotter,  10  Sei^.  4b 
R.  94 ;  State  v.  Corpening,  10  Ire.  58 ;  I^nge  v.  Kohne,  1  McCord,  115 ;  Warren  v. 
Brown,  64  N.  C.  881  ;  Simpson  v,  Mouldeu,  3  Cold.  429  ;  Lampton  v.  Haggard,  8 
Munroe,  149 ;  Black  v.  Ward,  27  Mich.  198 ;  Huse  v.  Hambliu,  29  Iowa,  244.  If 
made  payable  in  the  bills  of  a  particular  bank.  Irvine  v.  Lowry,  14  Pet  298  ;  Hawkins 
V.  Watkins,  5  Ark.  481  ;  Shamokin  Bank  v.  Street,  16  Ohio  State,  1.  In  England,  bills 
and  notes  payable  in  notes  of  the  Bank  of  England  are  not  negotiable.  Ex  parte  Iveson, 
2  Rose,  225  ;  Ex  parte  Davison,  Buck,  81. 

The  addition  of  the  words  "  with  current  exchange  "  does  not  affect  the  negotiability 
of  tiie  instrument.  Hill  o.  Tod,  29  111.  101 ;  Bullock  v.  Taylor,  89  Mich.  187  ;  Leggett 
V,  Jones,  10  Wis.  84. 

A  promissory  note  must  contain  a  promise  to  pay.  .  A  mere  acknowledgment  of  in- 
debtedness is  not  a  neroHable'instrument,  though  the  law  implies  therefrom  a  promise. 
The  instrument^must  coutain  either  an  express  promise  or  words  which  amount  in' 
legal  effect  to  a  promise.     A  form  in  common  use  in  England,  "I.  0.  U.  £110,"  is 
not  a  promissory  note.    A  mere  due-bill,  "Due  A.  B.  $100,"  has  been  held  to  be 
negotiable.     Jacquin  v.  Warren,  40  111.  459  ;  Brady  v.  Chandler,  81  Mo.  28  ;  Kimball 
V,  Huntington,  10  Wend.  675 ;  Lowe  v.  Murphy,  9  Ga.  888.    The  contrary  has  been 
held.     Currier  17.  Lockwood,  40  Conn.  848  ;  K^  v.  Wheeler,  2  Yerg.  50.     If  in  the  * 
form  "Due  A.  B.  or  bearer,"  "Due  A.  B.  or  order,"  "Due  A.  B.  on  demand,"  it  is.' 
without  contest,  negollable.    •{  A  certificate  of  deposit  is  negotiable.    Miller  v.  Austen,  ' 

18  How.  218.  y 

The  engagement  to  pay  mus^Jbe  absolute.  Hence,  if  the  instrument  is  payable 
onlv  out  ofa  particular  fund,  itlsliiot  negotiable.  Read  v.  Buffalo,  67  N.  Y.  526.  But 
if  the  engagement  is  absolute,  the  appropriation  of  a  particular  fund  to  the  payment, 
or  the  recital  that  the  maker  has  deposited  securities  upon  certain  conditions  as  col- 
lateral, does  not  affect  the  negotiability.  Littlefield  v,  Hodge,  6  Mich.  826  ;  Towne  v. 
Rice,  122  Mass.  67.  If  payable  "  when  A.  shall  come  of  age,"  it  \a  not  negotiable, 
for  A.  may  die  a  minor.  Kelley  v.  Hemingway,  18  111.  604.  But  if  payable  "on 
demand  after  my  decease"  —  Bristol  v.  Warner,  19  Conn.  7  ;  or  "  one  day  after  date  or 
at  my  decease  "  —  Conn  v.  Thornton,  46  Ala.  588,  it  is  negotiable,  for  death  is  certain. 
So,  if  it  is  to  l>c  ])aid  "in  the  course  of  the  coming  season."  Cota  v.  Buck,  7  Mete. 
(Ma-ss. )  588.  ^  But  not  if  it  is  to  be  paid  "  on  settlement  of  canal  operations."  Weidler 
V.  Kauffman,  14  Ohio,  455. )-  A  note  to  be  paid  "  by  20th  May,  or  when  he  completes 
the  building  according  to  contract,"  is  held  to  be  payable  on  or  before  the  20th  May, 
and  therefore  negotiable.  ^  Stevens  v.  Blunt,  7  Mass.  240 ;  Goodloe  v,  Taylor,  8 
Hawks,  458.     A  note  iwyable  "on  or  before"  a  date  is  negotiable.    Jordan  v.  Tate, 

19  Ohio  State,  586  ;  Ackley  School  Distr.  v.  Hall,  118  U.  S.  185 ;  Charlton  v.  Reed, 
61  Iowa,  166.  f 

Various  stipulations  or  recitals  are'  sometimes  incorporated  with  bills  and  notes. 
The  question  is  then  presented,  are  such  stipulations  or  recitals  independent,  leaving 
the  separate  engagement  to  pay  money  absolute,  and  therefore  negotiable ;  or  are 
they  inseparable,  making  the  engagement  to  pa^  conditional  or  uncertain,  and  there- 
fore  not  negotiable  ?  A  stipulation  that  if  the  bill  or  note  be  not  paid  at  maturity,  or 
be  sued,  the  obligor  will  pay  to  the  holder  a  collection  fee  or  attorney's  fee,  has  been 
held  to  be  an  independent  agreement,  not  affecting  the  n^otiability  of  the  instrument. 
Dietrich  v.  Bayhi,  23  La.  An.  767  ;  Gaar  v.  Ijonisville  B.  Co.,  11  Bush,  180  ;  Stonemnn 
V.  Pyle,  35  Ind.  108 ;  Nickerson  v.  Sheldon,  83  111.  878;  Bullock  v.  Taylor,  89  Mich. 
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class  of  contracts  denominated  negotiahUj  which  have  always 
formed  an  exception ;  it  being  the  very  essence  of  these  contracts 

137  ;  Speny  v.  Horr,  32  Iowa,  184 ;  Seaton  v.  Scoville,  18  Kanaaa,  483 ;  Heard  «. 
Bauk,  8  Neb.  10 ;  Trader  v.  Chidetiter,  41  Ark.  242.  lu  other  SUtea  it  ia  held  thmt 
mich  a  stipulation  makes  thu  iustninient  uoii-uegotiable.  Woods  v.  North,  84  Peuiu 
Stete,  407  ;  Bank  v.  Gay,  63  Mo.  83.  •{  Some  States  allow  a  reasomible  attorney's  fee  to  be 
stipulated  for  in  a  note  in  case  of  litigation,  as  Illinois,  Indiana,  OfM^n,  PeunsylvaniAy 
Tennessee,  Texas.  Clawson  v.  Munsou,  55  HI.  394  ;  Smith  v.  Silver,  82  lud.  82L. 
Cimtra,  by  sUtute  in  1876.  Nelson  v.  White,  61  Ind.  139  ;  Peyser  v.  Cole,  11  Or.  89  ; 
Mclntire  v,  Cavley,  37  Iowa,  676  ;  Imlerv.  Imler,  94  Peun.  State,  872  ;  Minor  r.  Pane 
Exchange  Banic,  53  Texas,  559 ;  Parham  v.  Pulliam,  5  Coldw.  407.  While  other 
States  regard  it  as  osurioos  and  void,  as  Arkansas,  Ohio,  Kentucky,  Michigui,  Ne- 
braska. SUte  V.  Taylor,  10  Ohio,  378  ;  Shelton  \,  Gill,  11  id.  417  ;  Martin  v.  Bank, 
13  id.  250  ;  Witherspoon  v.  Musselmau,  14  Bush,  214  ;  Myer  v.  Hart,  40  Mich.  617  ; 
Dowe.  Uinlike,  11  Nebr.  95  ;  Boozer  v,  Anderson,  42  Ark.  167.  \ 

A  note  with  a  power  of  attorney  to  oonfeits  judgment  is  held  in  Pennsylvania  not  to 
be  negotiable.  Sweeney  v.  Thickstun,  77  Penn.  State,  131.  In  Ohio  it  is  negotiable. 
Osbom  V.  Hawley,  19  Ohio,  130.  A  power  of  attorney  is  not  a  negotiable  instrument ; 
hence,  if  the  power  is  simplv  to  confess  judgment  in  favor  of  the  payee,  it  does  not 
enure  to  the  benefit  of  an  indorsee.  Osbom  v.  Uawley.  But  if  nuide  **  in  favor  of  the 
holder  of  the  note,"  it  is  valid  in  accordance  with  its  terms,  for  the  benefit  of  eveiy 
holder.     Clements  v.  Hull,  35  Ohio  Sute,  141. 

The  negotiability  of  a  note  is  not  affected  by  a  recital  therein  that  it  is  given 
I  in  payment  of  si^ecified  property  —  Collins  v.  Bradbury,  64  Maine,  37  ;  nor  by  the 
additional  recital  that  a  lien  is  reserved  on  the  property —  Duncan  v,  Louiaville, 
13  Bush,  378  ;  or  that  the  maker  has  deposited  certihcates  upon  certain  conditiona 
as  collatend  ;  or  that  the  thing  sold  is  also  warranted  —  Mitchell  v.  McCabe,  10  Ohio^ 
405. 

A  note  payable  on  its  return  to  the  maker  is  negotiable.  Frank  v.  Weasel,  64  K.  Y. 
155.  But  if  payable  on  the  return  of  it  and  also  of  other  independent  writings^  it  is 
not.     Smilie  v.  Stevens,  39  Yt  316. 

A  negotiable  instrument  altered  in  anv  material  particular  becomes  a  different 
contract  from  the  one  which  the  obligor  made,  and  is  nullified  and  destroyed  as  a  leoal 
obligation.     In  England,  the  consequence  is  the  same  whether  the  change  is  made  liy' 
\  a  party  to  the  instrument  or  by  a  stranger.     Davidson  v.  Cooper,  13  M.  &  W.  778. 
I  In  the  United  States,  when  the  change  is  made  by  a  stranger  to  the  instrument,  it  is 
'  called  a  spoliation,  has  no  more  effect  than  an  accidental  obliteration,  and  does  not 
affect  the  validity  of  the  instrument  in  the  hands  of  a  bond  Jide  holder,  if  the  instm- 
I  ment  in  its  original  form  can  be  discerned  and  identiffed.     Fullerton  e.  Sturs^   i 
Ohio  State,  529  ;  Bigelow  v.  Stephen,  35  Vt.  521  ;  Ford  r.  Ford,  17  Pick.  418 ;  Davie 
V,  Carlisle,  5  Ala.  707  ;  Crocket  v.  Thomoson,  5  Sneed,  342 ;  Lee  v,  Alexander,  9  B. 
Monroe,  25  ;  Cochran  v.  Nebeker,  48  Ind.  459  ;  Vogle  v.  Ripper,  34  III.  106 ;  Lubber- 
ing  V,  Kohlbrecker,  22  Mo.  596  ;  Iknk  v.  Roberts,  45  Wis.  873.     -{An  alteration  by  one 
of  two  joint  payees  avoids  it  as  to  both.     Thompson  v,  Massie,  41  Ohio  State,  307. 
An  alteration  to  conform  to  a  previous  agi^eement  is  harmless.    Wardlow  v.  List,  41 
Ohio  State,  414.     In  some  States  any  intentional  alteration  is  fatal ;  for  it  destroys  the 
'•  identity  of  the  paper.    In  others  tKealteration  must  be  material  to  avoid  it ;  thus  adding 
,  a  guaranty  to  a  note  is  not  material  to  the  maker's  obligation.     Deniing  v.  Trustees,  81 
Ohio  State,  41.     CoiUra,  of  change  in  the  rate  of  interest.     Harsh  r.  Klepper,  28  id. 
200.    Or  adding  a  place  of  payment    Sturges  v.  Williams,  9  id.  443. )-  If  the  alteration, 
by  a  party,  is  Kaudulent,  not  only  is  the  instrument  destroyed,  but  the  debt  for  which 
it  was  given  is  extinguished.     Wneelock  v.  Freeman,  13  Pick.  165.    -{The  ignorance  of 
the  payee  that  the  maker  has  altered  the  note  will  not  save  it  as  against  the  surety. 
/Jones  V.  Bangs,  40  Ohio  State,  139  ;  Wood  v.  Steele,  6  Wall.  80.  y    If  the  alteration  is 
innocent,  the  instalment  only  is  destroyed  ;  the  indebtedness  for  which  it  was  g;ive]i 
can  still  be  recovered.     Clute  v.  Small,  17  Wend.  242  ;  Merrick  i».  Boury,  4  Ohio  State, 
60  I  Clough  V.  Scay,  49  Iowa,  111  ;  Matteson  v.   Kllsworth,   33  Wis.  488.     A  note 
which  has  been  altered  and  then  restored  to  its  original  fonn,  in  which  condition  it 
passes  into  the  hands  of  a  bond  fide  holder,  is  valid  in  the  hands  of  such  holder.     Shep- 
nerd  v.  Whetstone,  51  Iowa,  457.    When  the  drawer  or  maker  ia  guilty  of  contribu- 
tory negligence,  as  where  he  leaves  a  blank  which  is  subseiiuently  fille^l  so  skilfully  ae 
not  to  excite  suspicion,  or  writes  a  stipulation  in  pencil,  which  is  rubbed  out,  or  on  the 
.  margin,  which  is  cut  off,  so  that  the  suspicions  of  a  prudent  man  would  not  be  aroused, 
!  the  instrument  in  its  altered  form  is  valid  in  the  hands  of  a  bond  fide  holder.     Zimmer- 
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that  they  can  be  transferred  absolutely  from  hand  to  hand,  so  as 
to  authorize  the  holder  to  sue  at  law  in  his  own  name. 

man  v.  Rote»  75  Penn.  State,  188  ;  Seibel  v,  Yaughan,  69  III.  257  ;  Bankv.  Armstrong, 
62  Mo.  59  ;  Vischer  v,  Webster,  8  Cal.  109 ;  Holland  v.  Hatch,  15  Ohio  State,  464.  But 
the  contrary  has  been  held  in  Kitchen  v.  Place,  41  Barb.  465 ;  Bonk  «.  Clark,  51 
Iowa,  264. 

A  stranger  to  the  instrument^  w^o  indorses  in  blank  before  the  payee,  is,  in  most  of 
the  States,  prinxd  facie  a  joiHtln^er  ;  in  Ohio  and  Illinois  if  he  is  not  in  the  chain  of  ! 
title  he  is  primd  facie  a  euarantor  \  but  on  proof  that  he  signed  before  the  delivery  to  ^ 
the  payee,  he  is  chargeaole  as  joint  maker.  Seymour  v,  Mickey,  15  Ohio  State,  515, 
and  cases  cited  ;  and  Church  v.  Swope,  88  id.  493^  ;  Parkhurst  v.  Vail,  73  111.  343  ; 
Hoynton  o.  Price,  79  111.  145 ;  in  Indiana  he  is  pHmd  facie  indorser  —  Browning  v. 
Merritt,  61  Ind.  425.  If  the  evidence  simply  shows  that  such  indorsement  was  made 
at  the  time  of  the  execution  of  the  note,  or  before  delivery  to  the  payee,  he  is  held  to 
be  a  joint  maker.     As  between  such  person  and  the  payee,  it  is  competent  to  show  by 

Eetrol  evidence  iust  what  the  understanding  of  the  ]:artie8  was,  and  fix  the  consequent 
ability  as  maker,  or  guarantor,  or  indorser.    In  New  York  and  Pennsylvania  such  | 
person  is  an  indorser.     Phelps  v.  Yischer,  50  N.  Y.  69 ;  Shafer  v.  Bank,  59  Penn«  i 
State,  144.  This  wRole  topic  of  blank  indorsement  before  the  payee  is  fully  discussed  in 
Good  0.  MaHin,  95  U.  S.  90. 

A  guarantor  differs  from  a  surety.    A  surety  is,  along  with  his  princi^,  an  orijg^-    r^^^  t 
inal. anT priniaiy  debtor;  his  liability  is  not  affected  by  nptype  being  given  of  not* 
given  of  Ins  principal's  default,  or  by  demand  being  made  or  not  made  upon  the  priu' 


dpal.  The  liability  of  a  guarantor  is  cionateral,  and  he  may  be  discharged  by  the  i  «-«-t- i 
creditor's  failure  to  make  demand  on  the  principal  or  give  notice  of  his  default  to  the  >/  ^ 
guarantor.    The  guarantor  differs  from  an  indorser.     The  indorser's  liability  is  condi- 
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tional ;  he  \b  entirely  discharged  unless  demand  and  notice  be  promptly  and  strictly 

Siven ;  or,  rather,  he  does  not  become  liable  except  upon  such  prompt  and  strict   < 
emand  and  notice.     The  guarantor  is  entitled  only  to  reasonable  demand  and  notice, 
and  is  discharged  only  so  far  as  he  is  damaged  by  the  creditor's  delay. 

Negotiable  paper  payable  to  order  could  be  assi^ed  at  common  law  and  under  the 
statute  of  Anne  only  by  indorsement.     But  an  assignee  without  indorsement  was  re-i 
cognized  as  owner  in  equity  ;  and,  all  titles  that  were  valid  in  equity  being  valid  under' 
the  code,  such  assignee  is  owner,  and  can  sue  in  his  own  name  in  States  that  have 
adopted  the  code  of  civil  procedure.     But  such  assignee,  having  not  the  legal  title,  but  f 
only  an  equitable  title,  he  holds  the  paper  subject  to  the  equities  between  the  original  j 
parties  which  grow  out  of  the  transaction  in  which  the  instrument  was  given.    And  * 
this  mle  is  the  same  whether  the  note  is  negotiable  or  non-negotiable,     fiversole  v. 
Maule,  50  Md.  95  ;  Reddish  v,  Ritchie,  17  Fla.  867  ;  Garrntt  v,  Jaffrav,  10  Bush,  413  ; 
Comb^  r.  Chandler,  33  Ohio  State,  178  ;  Thompson  v.  Shoemaker,  68  HI.  256  ;  Patterson 
V,  Cave,  61  Mo.  439  ;  Hay  ward  v.  Steams,  39  Cal.  58.     -{ But  there  are  only  such  ef^uities  ' 
as  inhere  in  the  paper,  and  not  independent  claims  such  as  set-off  and  the  like.     See  . 
Knisely  v.  Evans,  34  Ohio  State,  158.  }     If  the  instrument  is  negotiable,  and  has  come 
into  the  hands  of  a  ixmd  fide  indorsee  so  as  to  be  discharged  of  equities,  the  assignee, 
without  indorsement  of  such  indorsee,  would  also  undoubtedly  hold  it  discharged  of 
e([uities. 

A  bond  fide  indorsee  must  be  a  purchaser  in  good  faith,  in  the  ordinary  course  of  \ 
business,  and  for  value.    This  was  tne  rule  from  the  first.     In  1824  Lord  Tenterden  / 
pronounced  the  judgment  of  the  Court  of  Common  Pleas,  that  in  the  case  of  a  lost  or  i 
stolen  bill  or  note,  although  the  holder  had  given  value  for  it,  yet,  if  he  took  it  under 
circumstances  which  ought  to  have  excited  the  suspicions  of  a  prudent  man,  he  could 
not  recover.     Gill  v,  Cubitt,  3  Bam.  &  Cress.  466.    The  effect  of  this  raling  was  to 
discredit  English  paper  on  the  Continent.     Twelve  years  later  the  Court  of  King's  i     ^^^     / 
Bench  restored  the  old  rale,  holding  that  gross  negligence  alone  would  not  defeat  the  '       "^      ■ 
title  of  the  holder  ;  gross  negligence  sometimes  being  proof  of,  or  tending  to  prove,       ^    '  *. 
mala  fides,  but  not  being  the  same  thing.     Goodman  v.  Harvey,  4  Ad.  &  El.  870.    The  ' 
rule  as  restored  in  Goodman  v.  Harvey  remains,  without  question,  the  rale  in  England. 
For  a  time,  Gill  v.  Cubitt  was  accepted  as  authority  in  the  United  States,  and  was 


Battles  V,  Laudenslager,  84  Penn.  State,  446  ;  Bank  v.  Hoo{>er,  47  Md.  83  ;  Matthewsvu 
Poythress,  4  Ga.  287  ;  Johnson  ».  Way,  27  Ohio  State,  874  ;  Shreeves  v,  Allen,  79 
553 ;  Hamilton  v.  Marks,  63  Mo.  167 ;  Helbrun  v.  Krolick,  36  Mich.  371 ;  Pond 
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BequmU$  iff  N^otiabUity.  Negotiable  contracts  were  intnv 
ducea  in  modem  times  for  tiie  benefit  of  commercial  intercourse. 

ikgrieoltutal  Woikiy  50  Iow%  596 ;  Murray  v.  Ludner,  2  WalL  710 ;  CoOiiM  «l  Gil- 
bert, 94  U.  S.  758. 

In  ordor  to  be  a  purchaaer  for  value,  it  ia  of  course  not  necenuy  to  pa^  tbe  fiusa 
of  the  note  or  bilL  A  purchaae  of  a  note  secured  bv  mortgafse  for  half  ita  face— 
Baily  v,  Smitii,  14  Ohio  State,  408,  and  the  purchase  of  the  unsecured  note  of  a  maker 
known  to  be  solvent  for  less  than  half-—  Phelan  v.  Moss,  67  Penn.  8tate»  59,  have  beoi 
held  to  oonstitnte  the  purchaser  a  bond  fiiU  holder.  Any  amount,  indeed,  aeema  to 
be  sufficient^  unless  it  is  so  inconsiderable  as  to  be  evidence  of  bad  faith,  evidenos 
that  the  jpurohaser  must  have  known  of  the  existing  infirmities  in  the  inatrument 
[•{Tod  9.  Wick,  86  Ohio  State,  870;  Bookerv.  Booker,  29  id.  l.\  Whether  or  not  it 
lis  such  evidence  is  a  question  for  the  juxy. 

Chancellor  Kent^  m  Bay  v.  Coddington,  5  Johns.  Ch.  54,  held  that  an  indonea 
who  took  the  indorsed  paper  only  as  security  for  a  precedent  debt  was  not  a  htmd  fA 
holder.  This  decision  was  affirmed  by  the  Court  of  Errors  in  Coddington  «.  Bay,  20 
Johns.  687.  The  Supreme  Court  of  the  United  SUtes,  in  Swift  v.  Tvson,  16  Pet  1* 
declared  that  taking  negotiable  paper  in  payment  of,  or  as  collateral  security  for,  ft 
precedent  debt,  is  taking  it  for  value  and  in  due  course  of  trade,  and  such  indorsee^ 
acting  in  good  faith,  is  a  bona  Jtde  holder.  The  Court  of  Errors  of  New  ToriL  aubao* 
quentiy,  in  Stalker  v.  McDonald,  6  Hill,  98,  criticised  the  reasoning  in  Swift  «.  Tyson* 
and  rei^bmed  Coddington  «.  Bay.  It  would  be  a  vain  labor  to  assort  the  countkai 
dedsions  in  the  United  States  beatfing  upon  this  vexed  question.  To  a  certain  eztent» 
there  is  now  a  fleneral  accord.  The  net  seems  to  be,  as  stated  by  Justice  Harlan  im 
Bailroad  Co.  o.  Bank,  102  U.  S.  14,  see  p.  25,  that,  in  the  absence  of  statute  to  the 

ment  ofjm^antecedent  debt,  or 
"aecnnt^Tfof  a  "^ebt  cysaiad.  or 
._  transfer  is  to  secure  a  debt  net 

4nei  under  an  agreement^' express  oV'totiec&rly  implied  from  the  circumstances,  tUuF 
;  the  collection  of  the  principal  debt  is  to  be  postponed  or  delayed  until  the  oollateial 

(matures ;  or  where  time  is  agreed  to  be  gi^en^ end  ia  actually  given,  upon  a  debt  over» 
due,  in  oonsidafaiion  of  the  tnmsfer  of  n^onaBIe  paper  aa  col&teni  security  iKerefor ; 
oif'  where  the  transferred  debt  takes  the  place  of  other  paper  previously  riedged  as 
edlateral  secuity  for  a  debt,  eiihw  at  {he~Qme'  such  debt  was  conTracted  or  oelora 
^fFlMJCame  ^vm^ — in  each  of  these  cases  the  holder  who  takes  the  transferred  paper* 
\  before  its  maturity,  and  without  notice,  actiud  or  otherwise,  of  any  defence  thereto^ 
is  held  to  have  received  it  in  due  course  of  business,  and,  in  the  sense  of  the  commer- 
cial law,  becomes  a  holder  for  value."  "Upon  these  propositions  there  seems  at  this 
day  to  be  no  substantial  conflict  of  authority.*'  The  courts  of  New  York,  however, 
still  dissent  as  to  one  of  the  above  clauses.  '*  A  mere  receipt  of  a  bill  or  note  in  pay^ 
meiU  o/t  or  as  security  for,  an  antecedent  debt,  has  never,  in  this  State,  been  held  suf- 
ficient to  protect  the  title  of  the  holder  as  against  the  equities  of  thiid  persons  ;  and 
•ome  new  credit  must  be  given,  new  advance  made,  or  some  prior  security  pailed 
with,  or  a  debt  absolutely  satisfied  and  extinguished,  in  order  to  complete  the  title  of 
the  holder."  Weaver  v,  Barden,  49  N.  Y.  286,  see  p.  294  ;  Tamer,  Adm'x  v.  Tread- 
way,  53  N.  Y.  650 ;  Moore  v.  Rider,  65  N.  Y.  438.  A  note  taken  in  payment  of  a 
simple-contract  debt,  no  securities  being  surrendered,  is  subject  to  equities.  Turner  v. 
Treadway,  56  How.  Pr.  R.  56. 

The  rule  in  Ohio  is,  **  When  a  debt  is  created  without  any  stipulation  for  further 
security,  and  the  debtor  afterward,  without  any  obligation  to  do  so,  voluntarily  trana- 
fers  a  negotiable  instrument  to  secure  tbe  pre-existent  debt,  and  both  parties  are  left 
in  respect  to  the  pre-existent  debt  in  statu  qxui,  no  new  consideration,  stipulation  for 
delay,  or  credit  being  given,  or  right  parted  with,  by  the  creditor,  he  is  not  a  holder  of 
the  collateral  for  value  in  the  usual  course  of  trade,  and  receives  it  subject  to  all  the 
enuities  existing  against  it  at  the  time  of  the  transfer."  Roxborough  v.  Messick,  6 
Onio  State,  448.  This  rule  prevails  in  New  York,  as  seen  by  the  cases  above  cited, 
and  in  some  other  States.  X^utter  v.  Stover,  48  Me.  163  ;  Rice  v.  Riatt,  17  N.  H. 
116  ;  Rover  v.  Bank,  83  Penn.  State,  248  ;  Fenouille  v.  Hamilton,  35  Ala.  319  ;  Bow- 
man  v.  Van  Kuren,  29  Wis.  220  ;  Craighead  v.  Wells,  8  Baxter,  38  ;  and  see  Tyrrell 
V.  Railroad  Co.,  7  Mo.  Anp.  294.  The  Supreme  Court  of  the  United  States  holds  that 
even  in  the  case  describeu  in  Roxborough  v.  Messick,  the  transfer  is  in  tbe  due  course 
of  trade,  and  the  assumption  of  responsibility  bv  the  indorsee  by  the  mere  fact  of  the 
indorsement  is  sufficient  consideration,  and  such  indoraee  holds  the  instniment  dis- 
ehaiged  of  equities.    Railroad  Company  v.  National  Bank,  102  U.  S.  14.    The  rule  aa 


PABTIOULAB  OONTBAOTS.  505 

They  are  designed  to  circulate  readily  from  hand  to  hand,  and 
thus  multiply  the  facilities  of  traffic  and  credit ;  and  in  order  to 
answer  this  purpose,  they  must  evidently  carry  upon  their  face  all 
the  means  of  determining  their  worth.    Accordingly,  the  follow- 
ing properties  are  requisite  to  render  a  contract  negotiable ;  firsts  \ » 
it  must  be  in  writing ;  Becandly,  it  must  be  for  the  payment  of ;  7 
moneyjDnly,  and  not  for  other  property;  thirdly^  it  must  be  for'  ^ 
the  payment  of  a  sum  certain,  and  not  for  unliquidated  damages ; 
fourthly^  the  sum  promised  must  be  payable  absolutely,  and  with-  ;  ^ 
out  GOUxLitions ;  fifthly ,  the  contract  musT  contain  words  of  nego- 
tiability, as  "  to  order ^^^  "  to  assiynSj^*  or  "  to  bearer  ;^^  and  sixthly ^ 
it  must  import  a  consideration^  so  as  to  preclude  the  necessity  of  i 
inquiry  ana  proof.     A  contract  possessing  these   properties  is) 
fitted  for  negotiation,  since  it  is  liable  to  no  other  question  than 
what  relates  to  the  responsibility  of  the  parties. 

Mode  of  Transfer.    The  transfer  is  effected  in  two  ways  :  Jirsty  I 
where  the  contract  is  payable  "  to  order,''  or  "  to  assigns,"  it  is  : 
negotiable  by  indorsement :  that  is,  by  writing  upon  the  back ;  and  { 
secondly,  where  it  is  payable  "  to  bearer,"  it  is  negotiable  by  mere  ; 
delivery,  without  writing,  (a)     Indorsements  are  of  two  kinds :  ' 
firstj  a  blank  indorsement,  where  the  holder  simply  writes  his 
name,  without  any  other  words,  which  is  equivalent  to  an  order 
to  pay  to  bearer,  for  it  thenceforth  passes  by  mere  delivery ;  and 
any  subsequent  holder  may  fill  up  the  indorsement  so  as  to  make 
the  contract  payable  to  himself ;  and  secondly,  a  special  indorse^ 
ment,  which  specifies  the  person  to  whom  the  contract  is  trans- 
ferred.   If  it  be  indorsed  to  him  or  his  order,  he  can  only  transfer 
it  by  another  indorsement.    But  the  indorsement  does  not  require 
negotiable  words.    The  first  indorser  may  stop  the  negotiability 
by  expressing  that  intention ;  as  by  indorsing  to  one  person  only, 
to  one  person  and  no  other,  and  the  like ;  but  in  the  absence  of 
such  restrictive  words,  the  negotiability  remains ;  and  it  is  said 
that  none  but  the  indorser  can,  even  by  express  words,  restrict ; 
the  negotiability,  (i) 

laid  down  by  the  Supreme  Court  of  the  United  States  is  also  the  rule  in  England  — 
Poirier  v,  Morris,  2  £1.  &  Bl.  89 ;  Currie  v.  Mlsa,  L.  R.  10  Ex.  153  ;  and  in  many  of 
the  States,  Fisher  v.  Fisher,  98  Mass.  303  ;  Osgood  v.  Bank,  30  Conn.  27  ;  Cobb  v, 
Doyle,  7  R.  I.  550;  Straughan  v.  Fairchild,  S.  C.  Ind.  Apl.  1882  ;  Morris  t>.  Preston, 
93  111.  215.  The  Supreme  Court  of  Ohio  declines  to  follow  Railroad  Co.  r.  National 
Bank,  102  U.  S.  14  ;  Pitts  v.  Foglesong,  37  Ohio  State,  676. 

An  indorsee  who,  taking  negotiable  paper  m  collateral  security,  is  held  to  take  sub- 
ject to  equities  between  the  original  parties,  still  has  legal  title  to  the  paper,  and  can 
recover  against  an  accommodation  indorser  who  indorsed  without  restnction  as  to  tlie 
use  to  be  made  of  the  paper.  Grocers'  Bank  v,  Penfield,  69  N.  Y.  502  ;  Lord  v.  Ocean 
Bank,  20  Pcnn.  State,  384  ;  Pitts  v.  Foglesong,  37  Ohio  Stnte,  676. 

(a)  Under  the  Ohio  statute,  it  is  held  that  a  promissory  note,  payable  to  a  person 
or  bearer,  is  negotiable  by  delivery,  and  a  sealed  bill  or  note  in  the  same  form  is  only 
negotiable  by  indorsement.  Avery  v.  Sawyer,  14  Ohio,  542 ;  Osbom  v,  Kistler,  35 
Ohio  SUte,  99. 

(6)   -{That  a  blank  indorsement  by  a  party  to  the  jt8L\yer  is  a  written  contract,  the 
terms  of  which  are  supplied  by  the  law,  and  cannot  he  varied  b^JM^^  ^1^**  MkLi? 
Martin  v.  Cole,  104  U.  S.  80 ;  Daniel  on  Neg.  Instr.  707,  birt 
Ohio.    Bailey  v.  Stoneman,  41  Ohio  State,  145  ;  Hudson  v. 
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WTiat  Contracts  are  Negotiable.  At  common  law,  bills  of  exchange 
were  the  only  negotiable  contracts ;  by  the  statute  of  Anne,  prom^ 
issory  notes  were  placed  upon  the  same  footing ;  and  by  our  stat- 
ute, bilU^  notes^  and  bonds  are  made  equally  negotiable  ;  (a)  but 
this  statute  does  not  vary  the  requisites  of  negotiability  before 

■  enumerated  ;  indeed  it  is  sufficient,  so  far  as  negotiability  is  con- 
cerned, to  consider  all  negotiable  instruments  as  divided  into  two 
classes,  orders  and  promises :  for  a  bill  of  exchange  is  a  tmitten 
order  for  the  payment  of  money;  which  definition  equally  emr 
braces  checks j  drqftSy  and  orders  commonly  so  called :  and  a  prooi- 
issory  note  is  a  written  promise  for  the  payment  of  money,  which 
definition  equally  embraces  promises  under  seal,  whether  deuomr 
inated  bonds  or  single  bills.  The  parties  are  thus  designated.  In 
a  bill,  the  person  who  makes  the  order  is  called  a  drawer :  the 
person  in  whose  favor  it  is  made,  the  payee :  and  the  person  to 
whom  the  order  is  addressed,  the  (2rat£;6^,  and  after  acceptance,  the 
acceptor.  In  a  note,  the  person  who  makes  the  promise  is  called 
the  maker  ;  and  the  person  to  whom  it  is  made^  the  payee.  When 
the  payee,  either  of  a  bill  or  note,  has  indorsed  it  to  a  third  per- 
son, it  is  then  said  to  be  negotiated.  He  becomes  the  indorser, 
and  the  person  to  whom  it  is  transferred,  the  indorsee.  He  may 
in  his  turn  become  the  indorser,  and  so  on  indefinitely.  The  per- 
son having  a  right  to  the  bill  or  note  at  any  particular  time  is 
called  the  holder. 

Common  form  of  Notes  and  Bills.  No  set  form  of  words  is 
necessary,  either  for  a  note  or  bill,  (i)  It  is  usual  and  expedient 
to  begin  with  naming  the  place  and  date,  but  not  indispensable ; 
since  these  may  be  proved  by  parol.  The  bill  then  proceeds  sub- 
stantially in  a  form  like  this  :  *'*•  Three  months  after  date^  pay  to  the 
order  of  C.  one  thousand  dollars  for  value  received. ^^  This  is  signed 
by  B.,  the  drawer,  and  addressed  to  A.,  the  drawee  ;  who  accepts, 
by  writing  the  word  ^^accepted^^  on  the  face,  and  signing  his 
name.  A  note  usually  proceeds  thus :  *'  Tfiree  months  after  date 
I  promise  to  pay  to  the  order  of  B.  one  thousand  dollars  for  value 

\  received.^^  Tnis  is  signed  by  A.,  the  maker ;  and  thus  far  we 
perceive  little  resemblance  between  the  two;  but  when  B.,  the 
payee  of  the  note,  has  indorsed  it  to  a  third  person,  thus :  "  Pay 

I  to  the  order  of  C,"  the  resemblance  is  complete  ;  for  the  note  is 

see  Robinson  v.  Abell,  17  Ohio,  86.  But  contemporaneous  writincs  may  be  used  to 
qualify  an  Indorsement  as  between  parties  having  notice  of  them.  JDavis  v.  Brown,  04 
U.  S.  127. 1- 

(a)  \  Overdue  coupons  detached  from  a  munici[)al  bond  not  matured,  are  negotiable. 
Thompson  v.  Perrine,  106  U.  S.  689.  The  orders  of  a  municipal  officer  or  the  munici- 
pal treasurer  are  not  negotiable  instruments.  McCortle  v.  Bates,  29  Ohio  State,  410, 
421  ;  State  ex  rel.  v.  Liberty  Township,  22  id.  144.  )- 

(6)  As  to  the  wonls  which  will  constitute  a  bill  or  note,  see  cases  cited  in  1  Am. 
Leading  Cases,  312-27  ;  Weidler  t>.  Kauffman,  14  Ohio,  455  ;  Mitchell  v.  McCabe,  10 
id.  405  ;  Moore  v,  Gano,  12  id.  800  ;  Osborne  r.  Hawley,  19  id.  130  ;  Jury  v.  Barker, 

1  Ellis,  B.  &  E.  459  ;  Watson  v.  Evans,  1  Hurl.  &  Colt.  662  ;  Ives  v.  Farmers'  Bank, 

2  Allen,  236  ;  Arnold  v.  Sprague,  34  Vt  402  ;  Carver  v.  Hayes,  47  Maine,  257;  Yates 
V,  Na«h,  8  C.  B.  (n.  8.)  581. 
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then  converted  into  a  bill.    B.,  the  indorser  of  the  note,  corre- ,) 
gponds  to  B.,  the  drawer  of  the  bill ;  A.,  the  maker  of  the  note,  tot 
A.,  the  acceptor  of  the  bill ;  and  C,  the  holder  of  the  note,  to- 
C,  the  holder  of  the  bill.     Their  liabilities,  too,  arc  identical. 
In  both  cases,  A.  is  the  party  first  liable  to  the  holder,  and  B.| 
undertakes  to  pay  if  A.  does  not,  upon  due  notice  of  the  dUhonar.  \ 
The  words  "/or  valv^  received "  are  above  inserted,  because  they 
are  customary :  but  they  are  never  indispensable,  (a)    If  present,  , 
they  do  not  prevent  the  denial  of  a  consideration,  as  between  the  ' 
original  parties ;  and  if  wanting,  the  consideration  cannot  be  denied  ' 
after  jaegotiatioUy  except  it  be  for  gaming.    The  time  of  payment^ 
which  is  called  the  maturity^  is,  in  the  above  examples,  a  given 
time  after  date.    It  may,  however,  be  an  demandy  or  a  given  time 
after  sight.    In  the  former  case,  the  demand  may  be  made  at  any( 
time ;  and  this  determines  the  maturity :  (6)  in  the  latter,  which 
applies  to  bills  only,  sight  means  presentation  far  acceptance.     In 
this  case,  the  acceptor  dates  his  acceptance,  and  this  determines 
the  maturity.     As  bills  are  usually  drawn  upon  some  distant 
place  to  which  they  are  transmitted  for  acceptance,  to  guard 
against  accident  or  miscarriage,  it  is  common  to  draw  two   or 
three  on  the  same  account,  which  constitute  a  set.    In  this  case, 
tlie  first  is  specified  to  be  payable,  ^'  tfie  second  and  third  of  the 
same  tenor  and  date  being  unpaid  ;  "  and  in  like  manner  the  rest, 
so  that  the  payment  of  the  one  which  first  arrives  makes  the  rest 
void.    It  is  not  necessary  to  specify  the  particular  place  of  pay^ 
ment;  but  when  this  is  done,  it  becomes  a  part  of  the  description 
of  the  bill  or  note  ;  and  although  no  demand  need  be  made  there, 
in  order  to  charge  the  acceptor  or  maker,  yet  if  he  had  the  money 
there,  he  is  not  in  default,  and  cannot  be  subjected  to  costs,  (c) 

(a)  In  the  making  and  indorsement  of  negotiable  bills  and  notes,  the  consideration 
is  implied  by  law,  even  when  not  expressed.  Swift  ».  Tyson,  16  Peters,  1  ;  Benjamin 
V,  Tillman,  2  M'Lean,  218 ;  Jennison  r.  Stafford,  1  Cush.  168  -{Dean  v,  Caruth,  108 
Mass.  244.   Though  non-negotiable.  Dugan  v,  Camnbell,  1  Ohio,  116.  }•    AUter,  in  Con 


necticut,  if  the  note  is  not  negotiable.  iJristol  v.  Warner,  19  Conn.  7.  And  in  Ohio, 
where  the  note  contracts  for  the  delivery  of  specific  articles.  Niswancer  v,  Stalev.  8 
West.  Uw  Jour.  498.  *  ^ 

(6)  As  to  the  time  within  which  notes  and  bills,  payable  on  demand,  must  be  in-U   3  -t'T 
dorsed,  so  as  to  shut  out  equities  between  the  maker  and  indorser,  1  Parsons  on  Con-/ 


State,  88.  A  note  specifying  no  tune  for  payment  is,  in  legal  effect,  payable  imme- 
diately, although  it  stipulates  that  interest  is  to  be  paid  annually.  Jones  v.  Brown,  II  • 
Ohio  State,  601.  -{ In  a  series  of  notes  maturing  successivelyii  with  an  independent 
stipulation  that  all  shall  fall  due  on  failure  to  pay  any  one,  those  not  due  except  for 
the  stipulation  are  for  puriioses  of  demaud  and  notice  deemed  due  irrespective  of  the 
stipulation.     McClelland  v.  Bishop,  42  Ohio  State,  UZ.y 

(c)  In  this  country,  contrary  to  the  decision  of  the  House  of  Lonls  in  England,  in 
Rowe  V.  Young,  2  Brod.  &  Ring.  180,  a  demand  at  the  place  named  is  not  a  condition 
precedent  to  a  suit  against  the  maker  or  acceptor.  It  is,  however,  necessary  in  order  to 
hold  the  indorser,  and  if  the  maker  or  acceptor  was  there  at  the  time  with  his  money, 
He  will  be  exonerated  from  costs  and  damages.  United  States  Bank  v.  Smith,  ii 
Wheaton,  171 ;  Wallace  p.  M*Connell,  18  Peters,  187  ;  Hartwell  v.  Candler,  5 
215  ;  Conn  v,  Gano,  1  Ohio,  488 ;  Armistead  v.  Armistead,  10  Leigh,  612 ;  { 
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A  bill  or  note  may  be  filled  up  over  a  signatare  in  blank  left  for 

that  purpose ;  and  if  a  blank  be  left  for  the  payee's  name,  any 

rightful  holder  may  insert  his  own  name,  (a)  but  a  bill  or  note 

payable  to  one  or  two  persons  or  order,  would  be  void  for  uncer- 

;tainty.    It  is  sufficient,  however,  to  make  it  payable  to  bearer^ 

;  without  specifying  any  name,  and  if  the  payee  be  a  fictitious  per- 

:  son,  and  his  name  purport  to  be  indorsed,  it  may  be  treated  an 

'  payable  to  bearer.    A  subscribing  witness  is  never  indispensable, 

unless  by  special  provision,  and  sometimes  creates  inconvenience ; 

because,  in  proving  the  execution,  such  witness  must  be   pro- 

\duccd,  or  his  absence  accounted  for.     Where  several  persons 

'unite  in  a  note,  it  may  ho  joint  only,  or  joint  and  several.    If  thej 

simply  say,  " we  promisey^  or  "  we  jointly  promise^^^  it  is  a  joint 

liability  only,  and  all  must  be  sued ;  but  if  they  say,  *•*•  we  or  either 

^ofus  promise  y^  or  "  we  jointly  and  severally  promise,^  the  liability 

)is  both  joint  and  several,  and  either  or  all  may  be  sued.    It  has 

lalso  been  held  that  when  a  note  says,  ^'^ promise j^  but  is  signed 

by  two  or  more,  they  are  severally  liable.  (J) 

Acceptance.  (<?)  This  is  to  be  considered  with  reference  to 
bills  only  ;  for  notes,  as  we  have  seen,  are  accepted  in  the  act  of 
making,  and  before  the  indorsement  which  converts  them  into 
bills.  The  holder  of  a  bill  is  required  to  present  it  to  the  drawee 
for  acceptance.  If  payable  at  a  given  time  after  date,  it  need 
not  be  presented  until  maturity ;  if  payable  at  sight,  or  a  given 
time  after,  it  must  be  presented  within  a  reasonable  time  ;  for  the 

Martin,  5  S.  &  M.  379 ;  Fitler  v.  Bcckley,  2  W.  &  8.  458 ;  Green  v.  Goings,  7  Harli. 
653 ;  Otis  v.  Barton,  10  N.  H.  488  ;  Payson  v.  Whitcomb,  15  Pick.  212  ;  HilU  v. 

,  Place,  48  N.  Y.  520. 

(a)  One  who  intrusts  his  name  in  blank  to  another  to  procure  a  discount  is  liable  to 
the  full  extent  to  which  that  other  may  see  fit  to  bind  him  where  the  pa[>er  is  taken  in 
good  faith  without  notice  that  the  authority  has  been  exceeded.  Fullcrton  v,  Stui^ges, 
4  Ohio  State,  529  ;  Schirver  v.  Hawkes,  22  Ohio  SUte,  308  ;  Van  Duzer  v.  Howe,  21 
N.  Y.  531  ;  Mich.  Ins.  Co.  v.  Leavenworth,  30  Vt.  11  ;  Michigan  Bank  v.  £ldrid|re, 
9  Wall.  544 ;  McDonald  v.  Muscatine  National  Bunk,  27  Iowa,  319  ;  Smith  v.  Lo^- 
ridge,  8  Bush  (Ky.),  423. 

(6)  ^  Hance  v.  Hair,  25  Ohio  State,  349  ;  First  Natl.  Bank  v.  Fowler,  36  Ohio  Stotfl^ 
524. )-  A  material  alteration  in  the  note  by  the  party  holding  it,  which  changes  its 
meaning  or  legal  operation,  vitiates  it.  Huntington  v.  Mclntyre,  3  Ohio  State,  445  ; 
Sturges  V,  Williams,  9  id.  443.  As  to  what  is  a  material  alteration,  see  Boalt  v.  Hit>wn, 
13  Ohio  State,  364  ;  Holland  v.  Hatch,  15  Ohio  State,  464.  Patterson  v.  MoNet-ly,  16 
Ohio  State,  348  ;  Derby  v.  Thrall,  44  Vt.  413.   Adding  a  third  iktsoh  as  joint  maker 

.'is  a  material  alteration.     But  if  he  signs  in  such  a  place  as  would,  unexplained,  make 

I  him  a  joint  maker  by  mistjike,  not  intending  to  become  so,  this  fact  may  be  shovm. 
Wallace  v.  Jewell,  21  Ohio  State,  163.  ^Adding  a  surety  does  not  discharge  the  maker. 
Mersman  u,  Werges,  112  U.  S.  139.  }•  "When  it  was  not  received  in  iwwnient  of  a  prece- 
dent debt,  and  was  materially  altered  by  the  holder,  but  without  any  frau<lu lent  intent, 

\  ho  may  recover  upon  the  original  cause  of  action.  Merrick  v.  Boury,  4  Ohio  State,  60. 
An  alteration,  though  material,  made  without  a  fraudulent  intent,  but  under  a  mistake 
of  facts,  though  it  avoids  the  note,  will  leave  the  original  liability  of  the  parties  un- 
touched. Louis  V,  Schenck,  3  Green  (N.  J.)i  459.  An  alteration  by  a  third  person 
without  the  privity  of  the  party  claiming  rights  under  it  will  not  prejudice  him.  Ful- 
lerton  v.  Sturges,  4  Ohio  State,  529. 

(c)  3  Kent,  Com.  82-8.  When  a  promise  to  accept  amounts  to  an  acceptance,  see 
Lonsdale  v.  Lafayette  Bank,  18  Ohio,  126  ;  Sherwin  t>.  Brigham,  39  Ohio  Stat<^,  187. 
As  to  parol  acceptances,  see  Spaulding  v.  Andrews,  48  Peuu.  State,  411 ;  Arnold  v. 
Spragae,  24  Vt  402. 
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drawer  does  not  undertake  to  be  liable  for  ever ;  and  what  is  a  i 
reasonable  time  will  depend  upon  circumstances,  among  which ; 
the  distance,  the  custom  of  trade,  and  the  fact  of  being  kept  in  i 
circulation,  are  the  most  important.    If  the  drawee  have  a  place' 
of  business,  the  presentment  must  be  made  there  ;  if  not,  at  his 
residence ;  and  if  that  cannot  be  found,  diligent  inquiry  must  be 
made.    If  the  drawee  be  dead,  the  presentment  is  made  to  his 
representatives.    The  acceptance  may  be  oral,  but  is  usually  in 
writing.    A  promise  to  accept  will  be  equivalent  to  an  accept-  ^i 
ancc,  if  it  has  given  credit  to  the  bill ;  and  an  acceptance  has  ! 
been  implied  from  the  conduct  of  the  drawee.    The  holder  is  not\' 
bound  to  take  a  qualified  acceptance,  as  for  part  only,  or  for  a  ■ 
different  time,  or  for  some  contingency,  and  if  he  consents  so  to  1 
do,  he  discharges  the  dxaSPr.  (a) 

Protest  and  Notice.  If  the  bill  be  not  accepted,  the  next  step 
is  to  have  it  protested  for  non-acceptance;  at  least  this  is  the  law 
in  England  and  in  most  of  the  States.  In  some  States,  however, 
it  has  been  held  not  to  be  necessary  to  protest  for  nonracceptancej 
but  only  for  non-payment.  In  this  State,  nothing  has  been  de- 
cided; but  our  statute  regulating  damages  on  protested  bills, 
recognizes  a  protest  for  non-acceptance,  and  it  would  not  bo  safe 
to  dispense  with  it.  The  protest  is  made  by  a  notary  public,  (6) 
an  officer  recognized  in  all  commercial  nations.  In  this  State,  he 
is  appointed  by  the  governor  for  three  years,  and  is  under  official 
bond  and  oath.  His  notarial  acts  are  verified  by  his  official  seal. 
The  statute  declares  that  due  faith  and  credit  shall  be  given  to 
his  protestations,  attestations,  and  other  instruments  of  publicar 
tion.  At  present,  however,  we  are  concerned  only  with  his  agency 
in  protesting  bills.  His  protest  is  an  official  declaration  under 
seal,  of  the  fact  of  presentation  and  refusal ;  and  is  everywhere 
received  as  primd  facie  evidence  thereof,  to  save  the  trouble  of 

(a)  Bat  when  a  bill  is  addressed  to  a  drawee  at  a  place  generally,  he  may  accept  it, 
payable  at  a  particnlar  place,  and  presentment  for  payment  may  bo  made  at  that  place 
without  notice  to,  or  tne  assent  of,  the  drawer,  and  will  be  sufficient  to  bind  nim. 
Myers  v.  Standart,  11  Ohio  State,  29. 

(6)  See  Bnxike's  Treatise  on  the  Office  and  Practice  of  a  Notary  ;  also  Roelker's 
Manual  for  Notaries   Public,  recently  issued.     See  act  conceminfi;  Notaries  Public 
and  Coininissioners,  of  March  13,  1858.     A  protest  is  evidence  only  of  the  facts  itl 
recites.     Bradshaw  v.  Hedge,  10  Iowa,  402 ;  Dunn  v.  Devlin,  2  Daly,  122.     But  it  is; 
not  evidence  of  facts  recited  in  it  unnecessarily,  snvh.  as  a  statement  of  the  drawee  that  , 
he  ha<l  no  funds.     Dakin  v.  Greaves,  48  N.  H.  45.     A  waiver  of  protest  before  matur- 
ity dispenses  with  demand  and  notice.     A  promise  to  pay,  after  maturity,  with  knowl-  ' 
edge  tliat  demand  had  not  been  made  or  notice  ffiven,  is  also  a  waiver.     Lip:erson  v.  ■ 
Matthews,  20  Howard,  476  ;  Edwards  v.  Tandy,  30  N.  H.  540  ;  Blo<lgell  v.  Davis,  32 
Vt.  3t)l  ;  I^ose  v.  Loose,  36  Penn.  State,  628  ;  see  Hudson  v.  Wolcott,  89  Ohio  State, 
618.     But  a  promise  to  pay  made  under  the  belief  that  a  demand  was  made,  is  not  I 
binding.      Arnold  w.  Dresser,  8  Allen,  435.      But  where  an   indorser,  not  knowing 
whether  demand  has  been  made  or  not,  writes  to  the  holder  promising  to  pay,  this  is 
a  waiver,  though  without  reference  to  the  latter,  and  before  its  receipt  the  holder  had 
failed  to  make  demand  and  give  notice.     Yeager  v.  Farwell,  13  Wall.  6.     And  see 
Cordery  v,  Colvin,  14  C.  B.  (n.  8.)  674.     Where  a  waiver  of  protest  is  contained  in  the 
face  of  a  bill,  it  is  part  of  the  contract,  and  binds  the  indorsers.      Bryant  v.  The  Mer- 
chants' Bank,  8  Bush,  69  ;  Lowry  v.  Steele,  27  Ind.  168 ;  Carran  v.  Little,  40  Ohio 
State,  897. 
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taking  other  testimony.  The  next  step  is  to  nottfy  the  drawer 
and  indorsers  in  order  to  fix  their  liability ;  since  they  impliedly 
engage  to  pay  only  in  case  of  failure  by  tiie  drawee,  and  due  no- 
tice thereof.  The  notice  must  be  given  in  a  reasonable  time, 
which  is  a  mixed  question  of  law  ai^d  fact.  The  nde  is,  that 
notice  must  be  sent  by  the  first  regular  conveyance,  by  mail  or 
otherwise.    If  it  be  put  in  the  post-office  properly  directed,  this  is 

I  sufficient.  The  same  remarks  apply  to  tiie  presentation  for  pay- 
ment, protest  for  non-payment,  and  notice  thereof ;  and  need  not 

)therefore  be  repeated,  (a)    But  a  protest  is  only  required  in  case 

(a)  As  a  general  mle  tbe  Irill  or  note  most  be  presented  on  the  last  dsy  of  grtee 
daring  customary  Imsiness  hoars.  If  the  last  day  of  grace  falls  on  Sunday,  or  soma 
pablic  holiday,  it  most  be  presented  the  day  before.  If  there  an  no  days  of  graee^ 
and  the  day  of  payment  falls  on  Snndsy,  or  some  pablic  holiday,  the  pfeaentmeKt 
mast  be  on  the  day  following;  Piatt  v.  Eades,  1  Blackf.  81 ;  Farmen*  Bank  of  Mary- 
land V.  Davall,  7  O.  &  J.  79  ;  Salter  v.  Burt,  20  WendeU,  205  ;  Sheldon  v.  Benham, 
4  Hill,  129 ;  Montgomery  Co.  Bank  v.  Albany  City  Bank,  8  Barb..  897  ;  Bank  of  Ver- 

Snnes  v.  (>uneron,  7  id.  148 ;  Dana  9.  Sawyer,  22  liaine,  244 ;  Lant  v.  Adams^  17 
.280. 

The  notice  of  dishonor  to  the  indorser  mast  so  describe  the  note  that  he  c&nnot 
mistake  which  one  is  intended.  A  misdescription,  which  would  not  mislead  himt 
wiU  not  Titiate  the  notice.  Mills  v.  Bank  of  United  States,  11  Wheaton,  481 ;  Bank 
of  Alexandria  v.  Swann,  9  Peters,  84 ;  Gilbert  v.  Dennis,  8  Met  498 ;  Townsend  «. 
Lorain  Bank,  22  Ohio,  845 ;  Bank  v.  Woods,  28  N.  Y.  561 ;  Thompson  v.  William^ 
14  Cal.  180.  If  the  parties  reside  in  the  same  place,  notice  must  be  deliyered  to  the 
indorser  himself,  or  left  at  Ids  residence  or  place  of  business,  and  notice  by  mail  ia 
not  sufficient  Pierce  v.  Pendar,  5  Met.  852 ;  Phipps  v.  Chsse,  6  id.  491 ;  Cayuga  Co. 
Bank  v.  Bennett,  5  Hill,  286  ;  Curtis  v.  State  Bank,  6  Blackf.  812 ;  Bowling  «.  Har- 
rison, 6  Howard,  248.  The  mode  of  serving  notice  depends  not  npon  the  questioiiy 
whether  the  indorser  resides  in  the  place  where  presentment  must  be  made  or  not,  Imt 
upon  his  residence  being  in  the  same  place  with  the  party  seeking  to  chaige  him  with 
notice  or  not    West  Riyer  Bank  v.  Taylor,  7  Bosworth,  466. 

Where  the  parties  reside  in  diflerent  places,  as  to  what  post-office  the  notice  should 
be  sent,  see  Bank  of  United  States  r.  Camcal,  2  Peters,  543  ;  Bank  of  Columbia  v. 
Lawrence,  1  id.  79  ;•  Choteau  v,  Webster,  6  Met.  1 ;  Walker  v.  Stetson,  14  Ohio  States 
89.  Where  the  parties  reside  in  different  places,  notice  may  be  personal  or  sent  hj 
mail.  If  sent  by  mail,  it  must  be  sent  by  the  earliest  practicable  mail  after  the  day  of 
presentment.  If  the  maU  closes  at  an  unseasonable  hour  on  the  day  following  the  day 
of  presentment,  it  may  be  sent  in  the  next  mail,  and  Sundays  and  other  public  holidiys 
are  not  counted.  Each  indorser  has  the  same  privilege  of  time  in  notifying  preceding 
indorsers.  Lenox  v.  Roberts,  2  Wheaton,  873 ;  Bank  of  Alexandria  v.  Lawrence,  1 
Peters,  79  ;  Eagle  Bank  r.  Chapin,  3  Pick.  180 ;  Eagle  Bank  p.  Hathaway,  5  Met 
213  ;  Palen  r.  Shurtleff,  9  id.  581 ;  Prescott  Bank  v.  Coverly,  7  Gray,  217;  Sanderson 
V.  Reinstadler,  81  Wis.  488 ;  Nevins  v.  Bank,  10  Mich.  547  ;  Gnnman  v.  Walker, 
9  Iowa,  426 ;  Chick  v,  Pillsbnry,  24  Maine,  458 ;  Carter  v.  Burley,  9  N.  H.  559 ; 
Howard  v.  Ives,  1  Hill,  263 ;  Sheldon  v.  Benham,  4  Hill,  129  ;  Brown  v.  Turner,  11 
Ala.  752 ;  Sussex  Bank  v.  Baldwin,  2  Harrison,  488  ;  Denny  v.  Palmer,  5  Iredell,  611 ; 
Bemington  v.  Harrington,  8  Ohio,  507 ;  Lawson  r.  Salem  Bank,  1  Ohio  State,  206 ; 
West  V.  Brown,  6  id.  542 ;  as  to  place  of  demand,  id.  ;  Davis  v,  Hanlv,  7  English 
(Ark.),  645 ;  Linn  v.  Horton,  17  Wis.  151.  An  agent  of  the  party  in  the  allowance 
of  time  has  the  same  privilege.  Story  on  Bills,  §  292  ;  Ohio  L.  Ins.  &  Trust  Ca  at. 
M'Cague,  18  Ohio,  54 ;  Lawson  v.  Farmers'  Bank,  1  Ohio  State,  206.  What  consti- 
tutes due  diligence  when  the  facts  are  ascertained  is  a  question  of  law  for  tbe  court 
Walker  v.  Stetson,  14  Ohio  State,  89.  It  is  not  necessary  to  show  that  the  notice  was 
received,  but  only  that  it  was  mailed  in  due  time,  and  properly  directed.  Loud  v. 
.  Merrill,  45  Maine,  516 ;  Woods  v.  Neeld,  45  Penn.  State,  86.  Notices  addressed  ta 
;  all  the  indorMrs,  and  enclosed  altogether  to  the  last  indorser,  will  chaige  all  the  in- 
\dorser8,  though  the  last  indorser  was  only  an  agent  to  collect,  and  never  received  the 
jenclosed  notices.    Wamesit  Bank  v.  Buttrick,  11  Gray,  387. 

The  notice  must  inform  the  indorser  either  in  express  terms,  or  by  reasonable  irnpU* 
cation,  of  the  dishonor  of  the  note,  and  it  is  not  sufficient  according  to  the  cozmt  of 
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of  bills  drawn  upon  a  place  out  of  the  State,  (a)  Notes  and  do- 
mestic bills  need  not  be  protested  in  order  to  charge  the  indorser. 
Notice  of  non-payment  is  all  the  law  requires.  (6) 

authorities  to  state  merely  that  it  is  unpaid.  Milhi  v.  Bank  of  United  States,  11 
Wheaton,  431 ;  Gilbert  v.  Dennis,  3  Met.  498  ;  Pinkham  v.  Macv,  9  id.  174  ;  Dole 
V.  Gold,  5  Barb.  490  ;  Sinulair  v.  Lynah,  1  Spears,  244.  And  dislionor  is  implied  in 
the  statement  of  a  protest.  Cayuga  Co.  Bank  v.  Warden,  1  Comst.  414  ;  Spies  v, 
Newbery,  2  Dong.  (Mich.)  425;  Smith  v.  Little,  10  N.  H.  626  ;  Crocker  r.  Getchell, 
23  Maine,  802  ;  Saltmarsh  v.  Tuthill,  13  Ala.  390  ;  Townsend  v.  Lorain  Bank,  2  Ohio 
State,  345 ;  Wood  t;.  Watson,  53  Maine,  300.  It  is  satficient  if  it  would  naturally 
and  fairly  convey  to  a  person  of  ordinary  inteUigence,  that  the  bill  was  presented  at 
maturity  and  dishonored,  and  that  he  is  looked  to  for  payment  Burkham  v,  Trow- 
bridge, 9  Mich.  209.  it  is  held  in  Ohio,  that  a  demand  upon  one  of  three  joint  and  t 
several  promisors  not  {Kirtners,  is  sufficient  to  charge  the  indorser.  Harris  v.  Clark,  10  / 
Ohio,  6.  But  contra.  State  Bank  v.  Slaughter,  7  Blackf.  183  ;  Union  Bank  v.  Willis,  [  >i- 
(LJfo^  (04.  And  see  Greenongh  v.  Sinead,  3  Ohio  State,  428.  Notice  of  non-pay- 
ment to  one  joint  drawer  is  not  notice  to  the  other  drawers,  unless  all  the  drawers  are 
partners.  Miser  v.  Trovinger,  7  Ohio  State,  281.  A  drawer  who  has  no  assets  in  the 
hands  of  the  drawee,  and  has  no  reason  to  expect  that  the  drawee  will  pay  the  bill,  is 
not  entitled  to  notice.  Miser  v.  Trovinger,  7  Ohio  State,  281  ;  Walker  v,  Rogers,  40 
111.  278  ;  Case  v.  Morris,  81  Penn.  State,  100.  Every  person  who  has  a  n^^ht  to 
draw,  or  reason  to  believe  that  his  bill  will  be  honored,  is  entitled  to  notice.  Dickens 
V,  Beal,  10  Peters,  572  ;  French's  Executors  v.  Bank  of  Columbia,  4  Cranch,  153. 
Where  the  maker  is  insolvent,  no  demand  is  necessary.  Hawkins  v.  Olson,  48  111. 
277  -{contra,  Bank  v.  McGuire,  38  Ohio  State,  295.  Notice  to  an  insolvent  indorser 
is  sufficient  without  notice  to  his  assignee  ;  but  notice  to  the  latter  does  not  bind  either. 
House  V.  Vinton  Natl.  Bank,  43  Ohio  State,  346,  353. } 

(a)  Farmers'  Bank  of  Canton  r.  Brainard,  8  Ohio,  292 ;  Case  v.  Heffner,  10  id.  180  ; 
Estep  V.  Cecil,  6  Ohio  State,  536  ;  West  v.  Valley  Bank,  6  id.  168. 

(b)  A  bank-bill,  though  payable  at  a  future  dav,  is  not  such  a  bill  as  requires 
either  protest  or  notice  to  chaise  the  drawer.  In  the  matter  of  Brown,  2  Story,  502. 
A  certificate  of  deposit,  negotiated  by  indorsement,  has  been  held  not  to  bind  the 
indorser ;  the  certificate  being  a  mere  special  agreement,  and  not  a  promissory  note. 
Pattei-son  v.  Poindexter,  6  W.  &  S.  227  ;  Chariiley  v.  Dulles,  8  id.  353 ;  8ibix*e  ». 
Tripp,  15  M.  &  W.  23.  But  contra,  Kilgore  v.  Bulkley,  14  Conn.  363  ;  Bank  of  Or- 
leans V.  MiTiill,  2  Hill,  295 ;  LAUghlin  v.  Marshall,  19  111.  390.     Bank  checks  are ! 

E ay  able  on  presentation  and  demand,  and  are  not  entitled  to  days  of  grace.  The 
older  must  present  them  within  a  reasonable  time,  but  delay  in  presenting  them  does 
not  discharge  the  maker,  unless  he  has  been  injured  thereby.  Morrison  v.  Bailey,  5 
Ohio  State,  13  ;  Werk  v.  Mad  River  Valley  Bank,  8  id.  301 ;  Stewart  v.  Smith,  17 
Ohio  State,  82  ;  Laws  v.  Rand,  3  C.  B.  (n.  s.)  442  ;  Morrison  v.  McCartney,  30  Mis- 
souri, 183.  The  mere  loss  of  secret  equities  between  the  drawee  and  payee  is  not  such 
an  injury.  Stewart  v.  Smith,  17  Ohio  State,  82.  But  a  check  i)ayable  on  a  future 
specified  day  is  primd  facie  a  bill  of  exchange,  and  entitled  to  grace,  but  the  intention 
of  the  parties  may  be  shown  to  be  otherwise.  Andrew  i'.  Blatchley,  11  Ohio  State,  89. 
As  to  what  is  a  reasonable  time  to  present  a  check  in,  see  O'Brien  v.  Smith,  1  Black, 
99.  As  to  the  payments  upon  forged  checks,  see  Ellis  v.  Ohio  Life  Ins.  &  Trust  Co.,  4 
Ohio  Stote,  628. 

A  bank  check  is  not  an  assignment  of  the  fund,  if  for  a  sum  greater  or  less  than  the 
whole  sum  in  bank,  until  it  is  presented  to  the  bank,  and  certined  by  it.  And  qtucre 
whether  it  is  until  then,  even  if  for  the  exact  sum  standing  to  the  drawer's  credit. 
Bullard  v.  Kandall,  1  Gray,  605  ;  Dana  v.  Third  National  Bank,  13  Allen,  445  ;  Lloyd 
«.  McCaffrey,  46  Penn.  State,  410  ;  Butterworth  «.  Peck,  5  Bosworth,  341.  -{A  draft  for 
the  exact  amount  of  the  fund  drawn  on  is  an  assignment  of  it,  as  against  the  drawer 
or  his  assignee  for  benefit  of  creditors  if  no  third  party's  rights  intervene.  Gardner  v. 
National  City  Bank,  39  Ohio  State,  600.  But  not  merely  on  account  of  a  fund,  but  for 
nart  of  it  only.  Whitney  v,  Eliot  Bank,  137  Mass.  351  ;  Mandeville  v,  Welch,  5 
Wheat.  277. )-  The  fact  that  a  check  is  taken  in  good  faith  and  for  value,  several  days 
after  it  is  drawn,  will  not  expose  the  taker  to  defences  existing  between  the  parties. 
Ames  V.  Mcrriam,  98  Mass.  294.  The  luinker  must  ascertain  that  the  person  present- 
ing a  check  drawn  to  order  is  the  proper  person,  at  his  peril.  Dodge  v.  National  Ex- 
change Bank,  20  Ohio  State,  234  '{and  must  ascertain  wnether  a  check  dated  before  the 
drawer's  assignment  for  the  benefit  of  creditors  known  to  the  bank  was  not  drawn  after 
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Rights  and  Liabilities  of  the  Parties.  The  holder  of  a  note  or 
bill  is  positively  the  owner  thereof,  until  the  contrary  be  shown, 
; unless  there  be  something  on  the  paper  itself  to  raise  a  doubt,  (a) 
The  accejjtor  of  a  bill,  or  the  maker  of  a  note,  is  the  party  pri- 
marily liaETe  for  its  payment,  fle^is  liable  to  every  other  party 
on  the  paper,  as  well  as  to  the  holder ;  and  with  respect  to  the 
drawer  and  indorsers,  the  rule  is  that  each  is  liable  to  all  that 
come  after  him  on  the  paper,  unless  the  indorsement  be  without 
recourse;  and,  on  the  other  hand,  has  a  claim  upon  all  who  come 
j  before  him  on  the  paper.  In  other  words,  each  successive  in- 
\  dorser  contracts  with  all  who  come  after  him  that  he  will  pay,  if 
i  the  maker  or  acceptor  do  not,  the  proper  steps  having  been  taken 
i  to  charge  them.  The  holder,  therefore,  on  non-payment  by  the 
maker  or  acceptor,  and  notice,  may  elect  to  proceed  against  any 
one  of  the  other  parties ;  or  may  begin  with  the  last  and  proceed 
against  each  successively  up  to  the  first ;  or  may  proceed  against 
each  of  them  contemporaneously ;  and  the  party  who  pays  him, 
may  do  the  same  with  respect  to  every  party  prior  to  himself; 
and  so  on  up  to  the  first  party.  We  have  a  statute  requiring 
holders  of  a  note  or  bill  to  join  the  drawer  and  indorsers  in  the 
same  suit,  under  the  penalty  of  not  recovering  costs  in  separate 
suits.  We  also  have  a  statute  affirming  the  doctnne  of  commer- 
cial law,  that  where  paper  is  negotiated  after  maturity,  the  maker, 
drawer,  or  obligor  may  set  up  any  defence  against  the  holder, 
which  he  might  have  done  against  the  original  payee;  because 
such  holder  ought  to  suspect  such  paper;  and  even  when  nego- 
tiated before  maturity,  if  the  holder  has  actual  notice  that  a  por- 
tion has  been  previously  paid,  though  not  minuted  on  the  paper, 
I  he  can  only  recover  the  residue.  The  common  rule  is,  that  acconP' 
I  modation  paper  is  placed  on  the  same  footing  as  business  paper. 
But  our  court  has  decided,  from  the  peculiar  wording  of  our  stat- 
ute, that  where  persons  indorse  for  the  accommodation  of  another, 
they  are  to  be  considered,  with  respect  to  each  other,  as  co-sureties; 
and  each  must  make  good  his  contributive  share  to  the  one  who  is 
compelled  to  take  up  such  paper.  But  the  decision  would  not  em- 
brace an  accommodation  acceptor.  (6)  By  our  statute,  where  the 
consideration  even  of  negotiable  paper  is  a  gambling  consideration, 
the  paper  is  utterly  void  even  in  the  hands  of  an  innocent  holder, 
without  knowledge  of  the  fact.    This  seems  unreasonable  and  un- 

the  assignment  and  antedated.  Chaffee  v.  Bank,  40  Ohio  State,  1.  The  doctrine  of 
lisjKndnis  does  not  apply  to  mercantile  paper.     See  p.  418-9  }►. 

(a)  Chauffee  w.  Taylor,  3  Allen,  598.  Such  possession,  with  proof  of  payment  of 
a  consideration,  will  sustain  an  action  on  a  note  payable  to  bearer,  although  the  note 
bears  the  indorsement  of  a  third  party  directing  jwiymcnt  to  be  made  to  the  order  of 
a  fouilh,  who  has  not  indorsed  the  note  nor  consented  to  the  bringing  of  the  action. 
Rider  v.  Tain  tor,  4  Allen,  356.  The  doctrine  of  /w  pendaus  doee^not  apply  to  negotiable 
paper  iM'fore  maturity.     Stone  v.  £lUott,  11  Ohio  State,  252. 

(h)  Douglas  V.  Waddle,  1  Ohio,  413.  -{ The  decision  of  Douglas  v.  Waddle  was  crit- 
icised, regretted,  and  not  followed  as  to  bills  of  exchange  in  Barnet  v.  Young,  29  Ohio 
Slate,  7 1^ .  Contra^  Fentuift  v.  Pocock,  6  Taunt.  72  ;  McDonald  v.  Magnider,  S  Peten^ 
470  ;  Murray  v.  Judah,  6  Cowen,  484  ;  Montgomery  v.  Walker,  9  Sei^.  &  B.  229. 
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necessary.    The  paper  ought  to  be  void  only  with  respect  to  those 
who  have  knowledge  of  the  fact.    Damages  can  only  be  recoTered  I 
on  protested  bills,  not  on  notes,  (a)    The  amount  varies  according ' 
to  tiie  statutes  of  tlie  different  States.    Here,  the  amount  is  twelve 
per  centum,  if  the  bill  be  drawn  upon  a  person  without  the  United 
States,  and  six  per  centum  if  drawn  upon  a  person  without  the 
State,  but  within  the  United  States.    This  amount  is  exclusive  of 
interest  and  charges  of  protest ;  and  may  be  recovered,  either  upon 
protest  for  non-acceptance  or  non-payment,  against  any  party  but 
the  acceptor.    These  damages  are  designed  to  indemnify  the  holder  | 
for  the  disappointment  and  expense  of  making  good  the  bill  in  the 
distant  place  on  which  it  is  drawn ;  and  to  save  the  drawer  and 
indorsers  from  this  increased  liability,  it  is  a  principle  peculiar  to  f 
this  branch  of  law,  that  any  person  may,  after  protest  for  non-[ 
acceptance  or  non-payment,  volunteer  to  accept  or  pay  supra  protest^^ 
as  it  is  called,  for  the  honor  of  any  or  all  the  parties  to  the  bill ; 
and  by  so  doing,  and  giving  due  notice  thereof,  he  becomes  entitled 
to  all  the  rights  of  a  regular  holder  of  the  bill,  as  to  those  parties 
for  whose  honor  he  intervenes.  (6)    This  is  almost  the  only  in- 
stance where  one  can  become  the  creditor  of  another  without  his 
knowledge  or  consent.    But  it  is  not  the  only  instance  in  which 
the  law  shows  a  particular  favor  to  negotiable  paper.     We  have  a 
statute  providing  that  the  plaintiff,  suing  on  a  note,  bill,  or  bond, 
need  not  prove  the  signature  of  the  defendant,  unless  he  first  de- 
nies it  under  oath.    This  provision  often  saves  much  trouble  and 
expense  to  the  holder,  without  any  unfairness  to  the  other  party. 
We  also  have  a  provision  on  the  subject  of  dat/s  of  graces  adopting 
the  usual  custom  of  allowing  three  days  after  maturity  before  de- 
fault, with  respect  to  all  negotiable  paper.    It  is  very  common  in  f 
this  part  of  the  country  (tf)  to  find  contracts  in  the  form  of  notes  I 
or  orders,  "  payable  in  currency,"  or  "  payable  in  goods."     Such ' 
contracts,  however,  are  not  negotiable,  because  not  payable  in  i 
money ;  but  it  has  been  decided  that  if  not  paid  at  maturity,  in  i 
currency  or  goods,  the  full  amount  may  be  recovered  in  money.  (d[)  \ 

(a)  8  Kent,  Com.  115-21 ;  West  v.  Valley  Bank,  6  Ohio  State,  168.  Where  the 
nile  of  damages  in  such  cases  has  been  establisned  by  usage,  the  court  cannot  alter  it  on 
account  of  the  dcpi-eciation  of  the  currency  in  a  monetary  crisis.  Wood  v,  Watson,  53 
Maine,  800. 

(b)  8  Kent,  Com.  87. 

(c)  Dugan  v.  Campbell,  1  Ohio,  115  ;  Byington  v.  Oeddings,  2  id.  227  ;  Rhodes  v, 
Lindley,  8  id.  51  ;  Niswanger  v,  Staley,  8  West.  Law  Jonr.  4U3. 

(rf)  Pinney  r.  Gleason,  5  WendeU,  897  ;  Brooks  v.  Hubbard,  8  Conn.  58  ;  Perry  v. 
Smith,  22  Vt.  801  ;  Stewart  v.  Morrow,  1  Grant  (Penn.),  204  ;  Brown  v.  Richardson, 
20  N.  Y.  472 ;  Peddicard  v,  Whittam,  9  Iowa,  471  ;  Horton  p.  Arnohl,  17  Wis.  189  ; 
Gaulden  v.  Sheehee,  24  Ga.  488.  But  see  contra.  Cole  v.  Ross,  9  B.  Monr.  898  ;  Clark 
V,  Pinney,  7  Cowen,  681  ;  Mason  v.  Fhilli|)s,  Addison,  846.  Where  the  agreement  is 
to  pay  a  certain  sum  in  goods  at  a  fixed  price,  by  weight  or  measure,  the  debtor  may 
discharge  his  obligation  by  paying  the  amount  in  money.  Trowbridge  v,  Holcomb^  4 
Ohio  State,  38.  But  there  are  authorities  which  hold  that  the  measure  of  damages 
for  breach  of  the  contract  is  the  value  of  the  j|oods  and  interest.  2  Parsons,  Cont. 
490  ;  and  this  is  the  rule  of  damages  wherever  it  appears,  from  the  subjec^ 
the  contract  or  the  circumstances  of  the  case,  that  tne  parties  did  not  int ' 
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With  respect  to  bank-notesj  our  statute  prohibits  them  from  being 
made  payable  at  a  future  day.  Being  on  demand,  they  do  not 
carry  interest  until  demand  is  made.  Then  they  carry  interest 
until  the  bank  redeems  or  offers  to  redeem  them ;  and  banks  can- 
not refuse  to  receive  their  own  notes  in  payment  of  debts.  In 
Massachusetts,  it  is  held  that  the  giving  of  a  promissory  note  or 
bill  of  exchange,  in  payment  for  goods,  unless  there  be  a  stipula- 
tion to  the  contrary,  is  so  far  payment,  as  to  extinguish  the  right 
of  action  against  persons  originally  liable  for  the  goods,  but  not 
parties  to  the  note  or  bill.  But  the  contrary  is  held  in  New  York, 
and,  it  would  seem,  on  better  reasoning,  (a)  A  similar  question 
has  arisen  with  respect  to  bank-notes  of  broken  banks,  and  there 
is  a  like  contrariety  of  decision.  In  New  York,  it  is  held  that 
although  neither  party  knew  that  the  bank  was  broken,  }'et  if 
in  point  of  fact  the  bank  was  at  the  time  insolvent,  the  loss  falls 
upon  the  payer,  and  the  receiver  may  recover  of  him  the  original 
consideration,  as  if  nothing  had  been  paid.  But  in  Pennsylvania 
and  elsewhere,  the  loss  is  held  to  fall  on  the  receiver,  when 
there  is  no  fraud ;  and  this  would  seem  to  conform  to  the  com- 
mon understanding  of  mankmd,  which  is  to  treat  bank-notes  as 
■money.  (6) 

§  181.  Contraot  of  Bale,  (c)  When  discussing  the  subject  of 
title  by  purchase^  my  remarks  were  chiefly  confined  to  realty.  I 
then  observed  that  personalty  is  generally  transferred  by  mere 
delivery.  In  fact,  but  two  exceptions  to  this  rule  now  occur  to 
me.  One  is  the  transfer  of  contracts  not  payable  to  bearer,  which, 
as  we  have  just  seen,  must  be  by  indorsement  The  other  is  the 
transfer  of  vessels,  which,  as  we  have  seen  when  speaking  of  the 
regulations  of  commerce,  must  bo  evidenced  by  a  written  biU  of 
Side,  On  these  exceptions  I  have  nothing  further  to  remark ; 
and  shall  confine  my  observations  to  tlie  incidents  belonging  to 
the  general  contract  of  sale. 

Jvhat  constitutes  a  Sale,  (d)    We  have  seen  that  by  the  English 

debtor  should  have  his  election  to  deliver  the  articles  or  pay  the  specified  amount  of 
money.     Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Kelley.  6  Ohio  State,  180. 

(a)  Chapman  v.  Dunnit,  10  Mass.  47  ;  Schennerhom  v,  Loines,  7  Johns.  811  ; 
Muldan  v.  Whitlock,  1  Cowen,  290  ;  Wilkius  v.  Reed,  6  GrecnL  220  ;  Wavdell  r. 
Luer,  8  Denio,  412  ;  Van  Epps  v.  Dillaye,  6  Barb.  252  ;  2  Groenl.  £v.  §520  ;  Merrick 
w.  Bowry,  4  Ohio  Stete,  60  ;  2  Pai-sons,  Cont.  136. 

(b)  Lightbody  v.  Ontario  Bank,  1  Wendell,  1  ;  same  case  in  Error,  18  id.  101  ; 
Miller  v.  Race,  iBur.  452 ;  Young  v,  Adams,  6  Mass.  182;  Scruggs  v,  Gaaa,  8  Yeiiger,176 ; 
Bayard  v,  Shunk,  1  W.  &  8.  592  ;  Imbush  v.  Mechanics'  Bank,  1  We-st,  1-aw  Jour. 
49  ;  8  Kent,  Com.  86,  note  ;  Parsons  on  Contracts,  220  ;  Fogg  v.  Sawyer,  9  N.  H.  885. 

(c)  2  Black.  Com.  446  ;  2  Kent,  Com.  lee  89  ;  Long  on  Sales  ;  Pothier  on  the 
Contract  of  Sale,  by  Gushing  ;  Benjamin  on  Sales,  Where  the  identical  I  property  de- 
livered is  to  be  returned,  the  transaction  is  a  Imlment,  and  the  ])roperty  does  not  pass. 
But  where  the  obligation  is  only  to  return  a  like  quantity  of  a  similar  article,  there  is 
a  sale  of  the  article  delivered,  and  the  title  passes.  Lonergan  v,  Stewart,  55  111.  45  ; 
Ives  p.  Hartley,  51  111.  520. 

(d)  The  subject-matter  of  a  sale  must  have  an  actual  or  potential  existence,  and  a 
mere  possibility  or  contingency  not  coupled  with  an  interest  is  not  the  subject  of  a 
sale.  2  Kent,  Com.  468.  It  was  niled  by  Lord  Tenterden,  that  a  contract  by  which 
the  seller  agrees  to  sell  goods  to  be  delivered  at  a  future  day,  which  he  has  not  now. 
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statute  of  frauds,  no  contract  for  the  sale  of  goods  exceeding  ten 
pounds  in  value  will  be  valid,  unless  the  buyer  actually  receives 
some  part  of  the  goods ;  or  pay  some  part  of  the  price  by  way  of 
earnest ;  or  there  be  a  written  memorandum  of  the  contract  signed 
by  the  party  to  be  charged.    It  is  to  be  regretted  that  we  have  not 
such  a  provision  in  our  statute ;  because  now,  to  determine  what 
constitutes  a  sale,  wo  have  to  refer  to  the  general  elements  of  a 
contract  before  described.    There  must,  then,  be  something  more 
than  mere  toords,  or  there  will  not  be  a  consideration.    For  ex- 
ample, if  you  say  you  ask  so  much  for  an  article,  and  I  say  I  will 
give  it,  and  nothing  more  pass  between  us,  this  is  not  a  binding 
contract,  because  there  is  not  yet  a  consideration.    Something  else  - 
must  be  done  by  one  of  the  parties  to  bind  the  contract ;  the  buyer 
either  must  pay  or  offer  to  pay  some  part  of  the  price,  or  the  seller 
must  deliver  or  offer  to  deliver  some  part  of  the  goods,  or  the  con-   ■ 
tract  will  not  be  complete.    But  almost  any  thing  demonstrating  1 ; 
an  understanding  that  the  contract  is  completed,  will  be  held  suf-  | 
ficient.    Thus,  if  the  goods  have  been  marked,  or  laid  aside,  or  ; 
sent  to  any  place  by  the  direction  of  the  buyer,  he  will  be  held  * 
responsible.     We  say,  then,  in  general  terms,  that  the  contract  of  f 
sale  is  completed,  when  the  buyer  has  acquired  the  right  to  demand 
the  goods ;  or  the  Beller,  to  demand  the  price  of  the  goods ;  and 
that  this  happens  whenever,  in  addition  to  the  mere  words  of  a  / 
bargain,  either  party  has  done  any  act,  no  matter  how  trifling,  [ 
which  can  be  construed  into  a  consideration.    In  sales  conducted  j' 
by  letter^  the  true  rule  would  seem  to  be,  that  the  sale  is  complete 
when  a  letter  containing  the  proposal  has  been  received,  and  an  j 
answer  containing  the  acceptance  has  been  despatched,  provided  it 
be  in  a  reasonable  time.    But  where  a  specified  time  has  been 
given  for  an  answer,  the  proposal  may  be  withdrawn  at  any  time 
before  acceptance,  (a)     In  sales  by  number,  weight,  or.  measure, 
the  sale  is  not  complete,  until  the  specific  property  sold  is  sepa- 
rated and  identified.  (6)     In  sales  at  auction,  the  auctioneer  acts 

and  has  made  no  contract  for  purchasing,  and  has  no  reasonable  expectation  of  receiv- 
ing by  consignment,  but  intends  to  eo  into  market  and  buy,  is  not  valid.  Bryan  o. 
Lewis,  1  Ry.  k  M.  386.  But  this  doctrine  cannot  now  be  considered  law.  Hibble-  ! 
white  V,  M'Morine,  5  M.  &  W.  462  ;  Mortimer  v.M'Callan,  6  id.  58  ;  Stanton  v.  Small, 
3  Saudf.  230.  A  bare  expectancy,  as  the  anticipated  interest  of  an  heir  in  his  ances-  ' 
tor's  estate,  has  been  held  to  be  the  subject  of  a  valid  contract  of  sale.  Fitzgerald  o. 
Vestal,  4  Snecd,  258.    But  see  Needles  v.  Needles,  7  Ohio  State,  432. 

(a)  See  ante,  p.  470,  note  (a). 

(6)  Aldridge  r.  Johnson,  7  Ellis  &  B.  885  ;  Cartwright  v.  I^eonard,  11  lows,  32.  . 
As  to  articles  called  in  the  later  civil  law  **  fungible,"  articles  sold  not  by  selection,  ' 
but  by  weight,  measure,  or  count,  out  of  a  mass,  of  which  mass  all  portions  are  equiv-  ; 
alent,"  it  has  sometimes  been  held  that  a  sale  is  complete  where  intended  to  be  so  or 
such  is  the  usage,  though  there  be  no  separation  of  the  particular  portion  sold  from 
the  mass.     As  nve  hundred  bushels  of  oats  out  of  a  larger  quantity  in  an  elevator, 
Gushing  v.  Breed,  14  Allen,  376  ;  Kimberly  ».  Patchin,  19  N.  Y.  830  ;  Warren  v, 
Milliken,  57  Maine,  97  ;  NewhaU  v.  Lan^on,  39  Ohio  Stote,  87.    Where  grain  is 
depositecl  in  an  elevator,  the  owner  of  which  is  a  dealer  as  well  as  a  warehouReman, 
and  by  the  terms  of  the  receipt,  or  by  the  usages  of  the  business,  the  owner  of  the  , 
elevator,  on  presentation  of  the  receipt,  can  deliver  either  the  grain,  or  its  market 
VAlne,  sQch  deposit  is  a  tale,  not  a  bailment.    For  a  oonsiderecT  collection  of  cases  ; 
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as  the  agent  of  both  parties.  The  bidder  may  retract  his  bid  be- 
fore the  hammer  is  down,  but  not  after.  Here,  then,  the  bid  on 
one  side,  and  the  acceptance  on  the  other,  hj  knocking  down  the 
hammer,  complete  the  sale,  (a) 

The  Warranty.  (6)     When  the  article  sold  is  in  the  poBsession 

upon  the  auestions  growing  out  of  the  bosioeas  of  grain  eleratoTS,  see  Raliilly  v.  Wu- 
aon,  8  Dillon,  420  and  note ;  Mr.  Holmes*  note  to  2  Kent,  Com.  12th  ed.  p.  690,  and 
an  article  in  6  Am.  Law  Review,  450.  And  see  HuHf  v.  Hires,  40  N.  J.  Law,  581  ; 
Whitlock  ».  Huy,  68  N.  Y.  484  ;  Broadwell  v.  Howard,  77  111.  806. 

(a)  Payne  r.  Cave,  8  T.  B.  148  ;  Boston  and  Maine  R.  R.  v.  Bartlett,  8  Cnshiiiff, 
224.  ^^ 

(b)  Mere  words  of  opromendation  do  not  constitute  a  warranty.  McGrew  v.  For^ 
sythe,  81  Iowa,  179.  In  XJallacher  v.  Waring,  9  Wendell,  28,  it  was  held,  that  a 
warranty  that  an  article  is  mercnantable,  will  ne  implied,  though  no  sample  was  ex- 
hibited at  the  sale.     In  Lain  v,  Fidgeon,  6  Taunt.  108,  the  same  doctrine  was  held* 

.'  In  Jones  v.  Bright,  6  Bing.  588,  it  was  held  that  if  a  man  sells  generally,  he  warrants 
the  goods  fit  for  some  purpose  ;  if  he  sells  for  a  particular  purpose,  he  undertakes  they 
shall  be  fit  for  that  purpose.  In  Bridge  v.  Wain,  1  Stark.  604,  it  was  held  that  gooda 
sold  as  goods  of  a  certain  kind  are  warranted  to  be  such.  In  this  case,  the  gooda  were 
scarlet  cuttings  ;  there  was  proof  wliat  scarlet  cuttings  were  ;  the  goods  fnniished  were 
scarlet  cloth,  but  of  an  inferior  quality  to  that  known  by  the  above  name :  judgment 
was  for  the  plaintiff,  on  the  ground  above  mentioned.  In  Gardiner  «.  Gray,  4  Camp. 
144,  liord  Ellenborough  says,  "the  purchaser  has  a  right  to  expert  a  salable  article 
answering  to  the  description  in  the  contract.  Without  a  particular  warranty,  this  ia 
an  implied  term  in  every  such  contract."  In  18  Mass.  146,  Chief-Justice  Parker  cites 
a  case  where  it  was  held  that  an  advertisement  in  the  newspaper  amounts  to  a  war- 
ranty. In  Jones  v.  Bowden,  4  Taunt.  847,  Justice  Heath  cites  the  following  case  de- 
cided by  himself.  Some  sheep  were  sold  for  stock  ;  it  was  in  evidence  that  stock 
sheep  meant  sheep  that  were  sound,  and  he  held  that  there  was  an  implied  warranty 
that  the  sheep  were  sound.  In  Shepard  v.  Kain,  6  B.  &  Aid.  240,  the  following  was 
the  case  :  A  ship  was  a<lvcrtiHed  as  a  copper-fastened  vessel,  with  these  words,  *'  to  be 
taken  with  all  faults,  and  without  allowance  for  any  defects  whatsoever."  The  plain- 
tiff had  had  0])|>ortunitie3  to  examine.  The  vessel  was  but  partially  copper- fastened. 
Held,  that  the  meaning  of  the  advertisement  must  be,  with  all  the  faults  that  a  cop- 
per-fastened vessel  may  have.  Here  the  vessel  was  not  copper-fastened.  There  was  a 
waiTanty  that  she  was  a  copper-fastened  veasel.  in  Seixas  v.  Wood,  2  Gaines,  Ren. 
48,  it  was  held,  that  to  entitle  the  plaintiff  to  recover  where  one  article  was  sold  for 
another,  there  must  be  a  warranty  or  fraud.  If  the  defendant  knew  that  the  article 
was  not  what  he  sold  it  for,  that  would  be  fraud.  In  Springwall  v.  Allen,  2  East, 
448  (in  noU)f  it  was  adjudged  that  the  scienter  was  the  gist  of  the  action  where  there 

.was  no  warranty.  Seixas  v.  Wood  has  been  overruled  in  4  Cowen,  444,  and  12  Wend. 
666.  In  Chandelor  V.  Leper,  4  Cro.  Jac,  a  jewel  was  sold  as  a  bezoar  stone,  which  was 
not  such;  and  it  was  held,  if  the  defendant  did  not  know  that  it  was  not  a  bezoar  stone, 
no  action  lies.  This  case  is  denied  in  13  Mass.  1 43 ;  and  see  Greenleafs  Overruled  Gases, 
76.  In  the  case  of  a  sale  in  good  faith  without  warranty  to  a  refiner  of  ''Manilla 
sugar,"  the  vendor  was  held  entitled  to  recover,  though  the  article  contained  four  per 
c^nt  of  sand.  Gosslerv.  £agle  Sugar  Refinery,  103  Mass.  831.  In  Sweet  r.  Colgate, 
20  Johns.  196,  plaintiff  sold  defendant  an  article  by  both  supposed  to  be  barrilla ;  it 
proved  to  be  a  different  article.  Held,  that  as  there  was  no  warranty  or  fraud,  the 
plaintiffs  must  recover.  The  plaintiff  in  this  case  was  but  an  agent,  selling  the  goods 
on  commission.  It  was  also  decided  that  an  advertisement,  or  invoice  entry,  did  not 
amount  to  a  warranty.  But,  say  the  court,  if  a  ven^ior  agrees  to  sell  Madeira  wine, 
and  sends  Teneriffe,  the  vendee  would  not  be  l>ound  to  pay  for  it.  In  this  case  the 
sale  was  by  sample  ;  the  bulk  of  the  article  corresponded  with  the  sample,  and  that 
absolved  the  plaintiff  from  further  responsibility.  In  Hart  v.  Wright,  17  Wend.  267, 
the  <loctrine  which  raises,  on  a  fair  sale  of  an  article  of  goods  or  merchandise,  the  im- 
plied warranty  that  it  is  merchantable  or  fit  for  the  purpose  intended  is  repudiatetl  ; 
nut  a  contract  to  deliver  goods  generally  of  a  certain  aescription  is  another  matter. 
There  the  vendee  may  insist  that  they  shall  be  merchantable,  and  if  they  prove  not  to 
be  so,  they  may  be  returned.  In  Salisbury  v,  Stainer,  19  Wendell,  169,  hemp  was 
sold  in  bales.  Salisbury  was  told  to  examine  them,  and  did  examine  some,  but  this 
was  held  to  be  no  sale  by  sample,  and  no  warranty  that  the  bulk  should  correspoiMl 
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of  the  seller,  there  is  an  implied  warranty  of  title;  but  if  not  in 
possession  of  the  seller,  there  is  no  implied  warranty,  and  the  j 
maicim  is  caveat  emptor^  let  the  buyer  take  the  risk,  for  he  is  putl 
upon  inquiry,  (a)  As  to  quality^  there  is  no  implied  warranty  in< 
any  case  where  there  has  been  an  opportunity  for  inspection.  In 
sales  by  %ample^  the  only  implied  warranty  is,  tliat  the  bulk  shall 
correspond  to  the  sample;  {h)  and  in  sales  by  description^  that 
the  articles  shall  be  of  the  kivid  described,  and  not  a  different 
article.  With  regard  to  the  deception  which  will  render  the 
seller  liable,  it  may  be  either  an  intentional  concealment  of 
the  truth,  or  an  intentional  statement  of  falsehood.  It  is  diffi- 
cult to  lay  down  any  precise  rule  upon  this  subject.  The  law 
does  not  expect  minds  to  be  equal,  or  knowledge  to  be  equal ; 
but  it  expects  men  to  be  honest ;  and  this  requires,  first,  that 
nothing  shall  be  misrepresented  ;  and  secondly,  that  any  peculiar 
or  extraordinary  information,  which  one  of  the  parties  has,  and 
knows  that  the  other  has  not,  should  be  made  known.  As 
to  the  ordinary  skill  or  information  belonging  to  the  subject-  . 
matter,  the  law  expects  each  man  to  possess  it,  and  will  not 
relieve  him  against  the  want  of  it,  (c)  unless  it  amount  to  a 

with  the  part  examined.  Where  the  purchaaer  has  had  such  an  opportanity^  to  ex- 
amine, the  seller  is  not  liable  in  the  absence  of  fraud.  It  is  held  in  Illinois  that 
there  is  an  imx)lied  warranty  that  wheat  sold  in  the  stack  is  merchantable.  Fish  v. 
Roseberry,  22  111.  288.  A  contract  to  deliver  **  corn  "  requires  it  to  be  in  good  order 
and  merchantable.     Peck  o.  Armstrong,  88  Barb.  215. 

(a)  Coolidge  v.  Brighanif  1  Met.  651  ;  Darst  v,  Brockway,  11  Ohio,  462  ;  Shat- 1    e 
tuck  9.  Green,  104  Mass.  42.    Where  the  vendor  was  not  in  possession  at  the  time  of  the  I  ^ 
sale,  and  had  no  title  then,  a  good  title  to  the  goods  suosequently  acquired  by  him  ^ 
would  not  inure  to  the  benefit  of  the  grantee.     Scranton  o.  Clark,  89  N.  Y.  222.    The  I 
rule  of  caveat  emptor  applies  to  purchasers  at  judicial  sales.     Creps  v.  Baird,  8  Ohio  / 
State,  277. 

(6)  Where  the  article  is  in  packages  in  a  sale  by  sample,  the  general  rule  is,  that 
each  package  shall  correspond  to  the  sample  ;  but  where  the  floods  consist  of  different 
varieties  of  the  same  articles,  and  the  sample  is  usually  formed  by  mixing  proportion- 
ate  parts  of  each  package  together,  there  is  no  breach,  thongh  some  of  the  packages  are 
inferior  to  the  sample,  if  it  fairly  represents  the  whole.    Leonard  «.  Fowler,  44  N.  Y. 
289.    \  And  the  Ohio  rule  is  that  a  substantial  compliance  with  the  terms  is  sufficient, 
subject  to  proper  deductions.     CuUen  v,  Bimm,  87  Ohio  State,  286.  \    And  though  the  I 
offer  is  made  by  sample,  if  opportuuit^r  for  inspection  is  given,  and  the  vendee  inspects  { 
some,  and  is  offered  an  opportunity  to  inspect  the  others,  but  declines,  there  is  no  war-  / 
ranty,  though  the  goods  were  deceitfully  packed,  if  the  vendor  was  ignorant  of  it,  and  > 
acted  in  gowi  faith.     Barnard  v.  Kellogg,  10  Wall.  884. 

{c)  2  Kent,  Com.  478-92 ;  1  Parsons  on  Contracts,  456-76.     No  warranty  is  im- 
plied from  the  payment  of  a  fair  price.     Mixer  v.  Cobum,  11  Met.  559 ;  Moses  v. 
Mead,  1  Denio,  878.    In  executed  contracts  of  sale  of  personal  property,  where  there  - 
ii  an  opportunity  of  inspection,  and  the  defects  are  not  latent,  the  rule  of  the  common  , 
law  is  eavtal  emptor j  and  there  is  no  implied  warranty  as  to  the  Quality  of  the  article 
sold.     The  rule  of  caveat  emptor  does  not  apply,  however,  in  cases  where  tiie  vendor 
has  acted  fraudulently.     Hadley  v.  Clinton  Co.  Imp.  Co.,  18  Ohio  State,  502  ;  Hoe  «.  \ 
Sanborn,  21  N.  Y.  552  ;  Weimer  v.  Clement,  87  Penn.  State,  147  ;  Deming  v,  Foster, 
24  N.  H.  165  ;  Mason  v,  Chappel,  15  Orattan,  572  ;  Emmerton  v,  Matthews,  7  Hurl. 
k  Nor.  586.     Contra^  in  Arkansas.    Boyd  v.  Whitfield,  19  Ark.  447.    But  where  | 
articles  are  ordered  to  be  made  for  a  particular  purpose,  there  is  an  implied  stipulation  { 
that  they  shall  be  free  from  all  such  defects  of  material  and  workmanship  as  will  i 
render  them  unfit  for  that  purnoee.     Rodgers  v.  Niles,  11  Ohio  State,  48 ;  Kellogg 
Bridfle  Ca  v.  Hamilton,  110  IJ.  8.  108  ;  Cunningham  «.  Hall,  Sprague,  404 ;  Overton 
V.  Phelan,  2  Head,  445  ;  Hamilton  v.  Gangyard,  84  Barb.  204  ;  Brown  v.  Murphee, 
81  Miss.  91 ;  Leqpard  «.  Van  Kirk,  27  Wia.  142 ;  Field  v.  Kinnear,  4  Kans.  476. 
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case  of  idiocy,  lunacy,  or  drunkenness.  Markets  otfert^  as  they 
exist  in  England,  are  not  known  in  this  country ;  (a)  and  we 
have  adopted  the  broad,  tliough  sometimes  unjust,  priucipfey 
that  no  person  can  transfer  a  greater  right  or  better  title  to 
any  chattel  than  ho  himself  possesses.  If  therefore  a  thiof, 
or  even  the  bailee  of  a  chattel,  sell  it  to  a  person  who  does 
not  know  that  he  is  not  the  owner,  and  it  pass  through  ever 
so  many  hands  of  innocent  purchasers  without  notice,  still  the 
original  owner  may  reclaim  it  wheresoever  he  can  find  it.  (&) 

Other  Matters,  (0)  When  the  bargain  has  been  struck,  and 
the  sale  is  complete,  the  goods  are  entirely  at  the  risk  of  the 
buyer.  And  the  sale  is  complete,  when  the  seller  has  done  all 
he  has  to  do  with  respect  to  the  goods,  (d)  A  delivery  to  the 
carrier,  or  to  the  agent  of  the  buyer,  is  a  delivery  to  the  buyer 

Nor  will  taking  from  the  manufacturer  an  express  warranty  in  certain  respects  be  a 
:  waiver  of  the  implied  warranty  as  to  other  quahties.     Boothby  v.  Scales,  27  Wis.  628. 

(Where  manufactured  articles  are  sold  by  the  maker,  there  is  an  implied  warruitj 
against  latent  defects.    Hoe  v.  Sanborn,  ntjira.    But  not  where  they  are  sold  br  ft 
,  person  noTtEe  maker,  who  is  ignorant  of  such  defects.    Dickenson  v.  Gay,  7  Allen, 
,  29.     In  the  case  of  the  sale  of  articles  to  be  used  for  food,  there  is  an  implied  wmr- 
ranty  that  they  are  not  unwholesome.     Hoorer  •.  Peters,  18  Mich.  51 ;  Divine  9. 
.'McCormick,  50  Barb.  116.     In  Kentucky,  it  is  held  that  where  an  article  is  sold  for 
a  particular  purpose,  there  is  an  implied  warranty  that  it  is  fit  for  that  purpose.   Miller 
•.  Gaither,  8  Bush  (Ky.),  152. 

(a)  Roland  v.  Gnndy,  5  Ohio,  202 ;  Hoffman  v.  Carow,  22  Wendell,  285  ;  Fawostt 
v.  Osbom,  32  111.  411. 

{b)  A  sale  of  goods  conditional  npon  the  payment  of  the  price,  passes  no  title  to 
the  vendee  until  the  price  is  poid,  even  in  favor  of  a  band  fide  purchaser  from  the 
vendee  to  whom  they  bad  been  deli\'ered.  Coggill  v.  H.  &  N.  H.  R.  R.  Co.,  8  Gny, 
545  ;  Saivent  «.  Met<!alf,  5  id.  806  ;  Blanchurd  v.  Cliild,  7  id.  155 ;  Burbank  v. 
Crooker,  7  id.  158  ;  Sanders  v,  Keber,  28  Ohio  State,  630 ;  Hodgson  v.  Barrett,  SS 
id.  68.  See  Sawyer  v.  Fisher,  82  Maine,  28  ;  Dudley  v.  Osbom,  41  N.  H.  826 ;  Bsi- 
lard  V.  Burgett,  40  N.  Y.  814  ;  Putnam  r.  lismphear,  86  Cal  151.  But  see  Wait  «. 
Green,  36  N.  Y.  556 ;  Murrh  v.  Wright,  46  III.  48.  Whore  one  af^rees  to  bo^,  and 
the  other  to  sell,  an  article  for  a  certain  price,  without  any  other  stipulations,  it  is  s 
sale  for  cash  ;  the  delivery  of  the  goods  in  the  expectation  of  inimeaiate  pa}inent  is 
not  an  absolute  delivery,  and  vests  no  title  in  flie  purchaser  until  the  payment  of 
the  price.  Wahash  Elevator  Co.  v.  First  National  Bank  of  Toledo,  23  Ohio  SUt^ 
811.  But  where  the  possemion  is  delivered  under  fraudulent  representations,  though 
the  sale  may  be  rescinaed,  the  title  passes  to  the  vendee  so  far  that  he  may  give  a  flood 
title  to  a  bond  fide  purchaser.  Padden  v,  Taylor,  44  N.  Y.  871.  Bat  ao  attaching 
(creditor  of  the  fraudulent  vendee  stands  in  no  better  position  than  his  debtor.  Fiela 
V.  Steams,  42  Vt.  106. 

(c)  Macomber  v,  Parker,  18  Pick.  188 ;  Tarling  v.  Baxter,  6  B.  &  C.  860 ;  Faraum 

r.  Perry,  4  Law  Reporter,  276  ;  Riddle  v,  Vamum,  20  Pick.  280. 

)       (d)  \  Actual  delivery  is  not  necessary  to  pass  title  to  specifio  personal  property. 

Hooban  v.  Bid  well,  16  Ohio,  509.  \     Where  a  quantity  of  com  is  scud  to  be  delivered 

in  lots  at  a  future  time  and  place,  and  to  be  paid  for  as  delivered,  at  a  specified  rata 

K'\  bushel,  the  contract  is  executory,  and  no  title  passes  until  delivery.  Ormsbv  «. 
[nchis,  20  Ohio  State,  295.  Where  the  article  is  to  be  manufactured , .  the  title  does 
not  pass  until  it  is  complote,  and  in  some  way  delivered  to  or  accepted  by  the  vendor. 
West  Jersey  R.  R.  Co.  v,  Trenton  R.  R.  Co.,  8  Vroom  (N.  J. ),  517.  Where  the  goods 
are  in  bulk,  a  separation  is  necessary.  Randolph  v.  Elliott,  84  N.  J.  L.  184.  Though 
the  contract  is  entire,  when  the  vendor  has  performed  every  thing  that  he  is  to  do  as  to 
a  portion  the  title  to  that  portion  passes,  though  the  vendor  has  still  something  more 
to  do  as  to  the  rest.  Thompson  v,  Conover,  3  Vroom  (N.  J.),  466.  Where  the  con- 
tract is  that  the  title  shall  not  pass  until  the  whole  purchase-money  is  paid,  the  pay* 
ment  of  a  part  does  not  give  the  vendee  any  interest  which  can  bo  leviea  on.  Sage  v. 
Sleutz,  23  Ohio  State,  1.  •{  For  K3mibolic  delivery  by  transfer  of  bill  of  lading, 
Emery  v.  Irving  Natl.  Bank,  25  Ohio  SUte,  860.  }• 
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^  As  to  the  time  of  delivery  and  payment,  the  rule  ia, ) 
^n  no  time  is  agreed  upon,  they  are  concurrent  acts  to  be  I 
yfhed  forthwith.  Either  may  tender  performance,  and  then ! 
^6nd  performance  of  the  other ;  and  on  the  other  hand,  either 
Jbiy  refuse  to  perform,  unless  the  other  will.  But  if  goods  have 
been  actually  delivered  and  received  in  good  faith,  before  pay- 
ment, the  buyer  has  acquired  a  title  to  the  goods,  and  the  seller 
can  only  recover  the  price  agreed  upon ;  or  if  no  price  was 
agreed  upon,  then  a  reasonable  price.  To  this  rule,  however, 
the  right  of  ^pjpage  in  transitu^  forms  a  partial  exception.  This 
is  an  equitable  right,  which  the  law  gives  to  the  vendor,  when 
the  vendee  becomes  insolvent,  and  the  goods  were  sold  on  credit, 
to  resume  possession  of  the  goods  anywhere  on  their  transit  to 
the  vendee,  and  before  they  come  into  his  actual  possession.  ^ 
There  is  much  nice  learning  connected  with  this  right,  for  which 
I  have  not  room.  The  right  is  confined  strictly  to  vendor  and 
vendee,  and  the  chief  question  is,  when  the  transit  begins  and 
terminates.  This  being  settled,  the  rule  is  clear,  that  while  the 
goods  are  in  transitj  the  vendor  may  stop  them  for  his  own  secu- 
rity, as  against  the  insolvent  vendee.  But  if  the  vendee  is  actu- 
ally in  possession  of  the  goods ;  or  if  before  reaching  him,  he  has 
honestly  sold  them  to  a  third  person,  the  vendor  cannot  seize  them. 
He  must  then  take  his  chance  with  the  rest  of  the  creditors,  (a) 
When  the  sale  has  been  perfected,  and  the  buyer  refuses  to 
accept  the  article,  the  vendor  may  sell  it  at  auction,  and  recover 
the  difference.  (6)  When  no  place  of  delivery  is  specified  in 
the  contract,  the  law  implies  that  it  is  the  place  where  the  article 
is  at  the  time  of  sale,  (c) 

(a)  1  Parsons  on  Contracts,  476-91;  2  Kent,  Com.  540-52;  O'Neil  v.  Garrett,  6 
Clarke  (Iowa),  480 ;  Rogers  ir.  Thomas,  20  Conn.  54  ;  Newhall  v.  Vargas,  15  Maine, 
314  ;  13  id.  93  ;  Sawyer  v.  Joslin,  20  Vt.  172  ;  Mottram  v.  Heyer,  5  Denio,  626  ;  8.  o. 
1  id.  483 ;  Chandler  v.  Fulton,  10  Texas,  2 ;  Benedict  v.  Schaettle,  12  Ohio  State,  515 ; 
Lee  V.  Kimball,  45  Maine,  172 ;  Pottinger  v.  Hecksher,  2  Grant's  Cases,  309  ;  Black- 
man  V.  Pierce,  23  Cal.  508  ;  Reynolds  v.  Boston,  kc,  R.  R.  Co.,  43  N.  H.  580  ;  Caheen 
V.  Campbell,  30  Penn.  State,  254 ;  Gilfoi'd  v.  Smith,  30  Vt.  49 ;  Markwald  v.  CreditoTS, 
7  CaL  213.  Seizure  by  the  creditors  of  the  vendee  before  delivery  to  him  does  not 
terminate  the  rifi^ht ;  nor  is  the  commencement  of  a  suit  for  the  price,  by  the  vendor's 
affent,  without  his  knowledge,  necessarily  a  waiver  of  it.  Callahan  v,  Babcock,  21 
Ohio  State,  281.  Though  a  portion  of  the  goods  has  been  delivered,  the  right  still  \ 
exists  as  to  those  not  delivered.     Mohr  v.  Boston,  &c.  R.  R.  Co.,  106  Mass.  67*  ^ 

(b)  Girard  v,  Taggart,  5  S.  &  K.  19  ;  Sands  v.  Taylor,  5  Johns.  395.    And  in  New 
York,  it  is  held  that  the  sale  need  not  be  at  auction,  but  mav  be  in  the  ordinary  man- 
ner unon  notice  to  the  purchaser.     Crooks  v.  Moore,  1  Sandf.  397  ;  Conway  v.  Bush, 
4  Barb.  564.     The  vendee  cannot  recover  back  the  consideration  which  he  has  paid,  1 
where,  through  his  own  default,  the  contract  has  not  been  completed,  although,  after  | 
such  default,  the  vendor  sells  the  goods  to  another  party.    Ashnrbok  v.  Hite,  9  Ohio  , . 
State,  357.    Where  the  vendee  fails  to  comply  with  his  contract,  the  vendor  has  the  / 
choice  of  three  courses.     1.  He  may  hold  the  property  for  the  purchaser,  and  recover  ; 
the  entire  price  from  him.     2.  He  may  sell  the  goods  as  agent  of  the  purchaser,  and  ' 
recover  the  difference  between  the  contract  price  and  that  realized  on  the  sale.    8.  He 
may  rescind  the  contract  and  recover  the  difference  between  the  contract  price  and  the  ! 
market  price  at  the  time  and  place  of  delivery.     If  he  elects  to  resell  the  goods,  he  t 
must  use  reasonable  care  and  aUigence  like  any  other  agent.   •{  Shawhan  «.  Van  Nest,   > 
25  Ohio  State,  490  ;  8.  o.  with  note,  15  Am.  I^aw  Reg.  153}*  Dustan  v.  McAndrew,  44 
N.  Y.  72. 

(c)  Goodwin  r.  Holbrook,  4  Wendell,  330  ;  Bronson  «.  Gleaaon,  7  BarU  47S.    Ill 
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§  182.   Contract  of  Bailment,  (a)     The  most  approved  defini- 
=  tiou  of  this  contract  is,  a  delivery  of  goods  in  trust,  upon  a  con- 
;  tract,  express  or  implied,  that  the  trust  shall  be  duly  executed 
an&  the  goods  restored  to  the  owner,  as  soon  as  the  purpose  of 
I  the  delivery' shall  be  answered.     The  person  making  the  delivery 
is  called  bailor^  and  the  person  receiving  it  bailee.    The  transac- 
tion itself,  and  sometimes  the  thing  bailed,  is  called   bailmenU 
llie  term  is  derived  from  a  French  word,  signifying  to  deliver. 
It  will  be  obvious  from  the  above  definition,  tiiiat  bailments  bear 
a  strong  analogy  to  tru^U^  which  have  been  before  described.     In 
fact,  courts  of  law  have,  in  an  eminent  degree,  applied  to  them 
the  equitable  doctrines  which  govern  trusts.    You  will,  however, 
obser\'e  that  parties  may  make  such  express  stipulations  in  regard 
to  liability,  as  they  please.     The  only  question  arises,  when  tliere 
are  no  express  stipulations.    Then  the  law  deduces  a  contract 
f from  the  nature  of  the  transaction.    The  law  of  bailments,  there- 
)fore,  is  chiefly   the  law  of  implied   contracts.     Bailments   are 
divided  into  five  sorts,  namely,  deposits^  mandates^  loans^  pledges j 
and  lettinge.     I  shall  speak  briefly  of  each. 

;  1.  Deposit^  or  depontum.  This  is  a  delivery  of  goods  to  another 
i  to  be  safely  kept  until  called  for,  without  recompense.  Here,  if 
there  be  no  special  undertaking  to  the  contrary,  the  trouble  of 
safe-keeping  being  without  reward,  the  depositary  impliedly  un- 
'  dertakes  for  no  more  than  slight  diligence  in  keeping  the  deposit; 
and  in  case  of  loss  or  injury,  is  only  liable  for  gross  negligence. 
The  terms  diligence  and  negligence^  being  the  opposites  oi  each 
other,  both  admit  of  the  same  degrees,  of  which  the  law  makes 
three.  Thus,  ordinary  diligence  is  that  which  men  of  common 
prudence  use  with  respect  to  their  own  affairs ;  and  the  absence 
of  it  is  ordinary  negligence.  Slight  diligence  is  that  which 
even  careless  men  use  with  respect  to  their  own  concerns ;  and 
the  absence  of  it  is  extraordinary  or  gross  negligence.  Hxtra^r- 
dinary  diligence  is  that  which  very  prudent  men  use  with  respect 
to  their  own  concerns  ;  and  the  absence  of  it  is  slight  negligence. 
These  specifications  are,  perhaps,  as  accurate  as  the  nature  of 
the   subject  admits   of.    A  jury,  looking  at  the  circumstances 

the  absence  of  express  stipulation,  the  law  imnliest  that  the  payment  is  to  be  made  in 
money  at  the  time  and  place  of  delivery.     Coil  v.  Willis,  18  Ohio,  28. 

(a)  The  outline  of  the  law  of  bailments,  originally  deiived  fn)m  the  civil  law,  was 
indicated  by  Loi'd  Holt,  in  the  celebrated  case  of  Co^s  v,  Bernard,  2  Lonl  Raymond, 
909  ;  &  c.  Smith's  Lead.  Cases.  Afterwanis  Sir  William  Jones  wrote  a  small  ti^eatise 
on  the  subject,  which  every  student  ought  to  read  for  the  sake  of  its  admirable  ^tyle 
and  analysis.  The  fortieth  lecture  of  Kent  is  also  an  excellent  summary  of  tliis 
branch  of  law.  But  the  recent  treatise  by  Judge  Story  will  supersede  the  necessity  of 
referring  to  any  other  source.  On  the  subject  of  Carriers,  see  the  treatise  of  J.  K. 
Angell,  Esq. ;  also,  Kdwanls  on  Bailments ;  1  Parsons  on  Contracts,  ch.  xi.  The 
bai&e  cannot  set  up  title  in  himself  to  justify  his  refusal  to  return  the  thing  bailed. 
Simpson  v.  Wrcnn,  50  111.  222.  But  this  rule,  that  the  bailee  oannot  dispute  the  titln 
of  the  bailor,  does  not  apply  where  the  bailee  has  been  compelled  to  pay  for  the  prop- 
erty  to  one  having  actual  title,  in  a  suit  of  which  the  bailor  had  notice.  Cook  v. 
Holt,  48  N.  Y.  275.  In  case  of  adverse  claims,  the  bailee  may  delay  a  reasonable  time 
to  examine  into  the  facta.     BaU  v,  Liney,  48  N.  Y.  6. 
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of  a  case,  will  readily  determine  between  these  three  degrees ; 
and  then  the  law  will  apply  the  rule.    And  the  general  rule 
is,  that  a  depositary  for  safe-keeping  merely,  without  recompense, 
only  undertakes  for  slight  diligence,  as  above  defined ;  but  the  / 
degree  of    diligence  varies    somewhat  with  circumstances,  (a)/ 
Thus,  if  I  deliver  to  you  a  box  of  jewels  or  precious  metals, 
for  safe^keeping,  and  you  know  them  to  be  such,  you  will   be 
held  to  greater  care  than  if  the  articles  had  been  less  valuable.  1 
In  other  words,  slight  diligence  in  keeping  gold,  is  more  than 
slight  diligence  in  keeping  iron.  (6)     So  if  you  become  the  de- 
positary in  consequence  of  your  own  voluntary  or  officious  pro- 
posal, you  are  held  to  greater  diligence  than  if  the  request  had  j 
first  come  from  the  depositor ;  (<?)  but  still  the  general  rule  for 
this  kind  of  bailments  is  the  equitable  one  above'  stated ;  that 
slight  diligence  only  is  required,  and  nothing  but  gross  negligence 
makes  the  depositary  liable. 

2.  MandaUy  or  mandatum.  This  is  a  delivery  of  goods  to  an- 
other, tp  have  some  act  done  with  respect  to  them,  in  addition  to 
safe-keeping,  wjthout  recompense.  Here,  then,  are  two  things  to 
be  considered,  custody  and  feasance.  As  to  custody,  the  mandate 
does  not  differ  from  a  deposit,  and  the  rule  of  liability  is  the  same. 
But  feasance  is  the  principal  thing,  and  here  if  there  be  no  special 
undertaking  to  the  contrary,  the  trouble  of  doing  the  thing  re- 
quired being  without  reward,  the  mandatary  impliedly  undertakes 
only  for  slieht  diligence,  and  is  liable  only  for 'gross  negligence. 
There  is  no  liability  for  mere  nor^feasancey  or  an  omission  to  do  the 
thing  undertaken ;  but  only  for  mififeasanffe^  which  is  doing  it  im- 
properly ;  or  malfeasance^  which  is  doing  some  other  wrong,  (d) 
But  the  amount  of  diligence  varies  according  to  the  nature  of  the 
thing  to  be  done.  Thus,  an  undertaking  to  carry  glass  requires 
greater  care  than  to  carry  cloth  ;  and  an  undertaking  to  repair  a 
watch  requires  greater  care  than  to  grind  an  axe.  («)  So  where 
the  very  nature  of  the  thing  to  be  done  presupposes  a  certain  kind 
of  professional  skill,  the  mandatary  is  responsible  for  possessing  ; 

(a)  Foster  p.  Essex  Bank,  17  liiass.  479.  The  distinction  between  "negligence" 
and  *'  gross  negligence,"  has  of  late  been  discountenanced  as  unintelligible.  Steam- 
boat New  World  v.  King,  16  How.  471 ;  Griffith  v,  Zipperwick,  28  Ohio  SUte,  388, 
402.  The  term  is  well  defined  by  Alderson,  B.,  in  Blyth  v.  Birmingham  Water  Works 
Co.,  36  Eng.  L.  &  Eq.  506,  508  ;  Maury  v.  Coyle,  34  Md.  236. 

(6)  Tracy  v.  Wood,  3  Mason,  132 ;  Dorman  v.  Jenkins,  2  Ad.  &  £1  256  ;  Griffith 
V.  Zipperwick,  28  Ohio  State,  388. 

(c)  Jones  on  Bailments,  48.     In  a  regular  deposit  the  specific  thing  deposited  mustl 
be  returned  and  if  the  depositary  has  the  option  of  returning  another  of  like  kind  and] 
value,  the  ])roperty  in  tne  thing  passes  to  him.    Chase  v.  Washburn,  1  Ohio  State,' 
244.     \\\\  cose  it  becomes  impossiole  to  return  a  like  article,  but  without  the  deposi- 
tary's fault,  see  Fosdick  v,  Greene,  27  Ohio  State,  484.  \     As  to  the  liability  in  the 
case  of  a  gratuitous  deposit  of  money,  see  Spooner  v,  Mattoon,  40  Vt.  300  ;  Darling  r. 
Younker,  37  Ohio  State,  487. 

(rO  Elsee  v,  Gatward,  5  T.  R.  143  ;  Thome  v.  Deas,  4  Johns.  84  ;  Balfe  p.  West, 
22  Eng.  Law  k  Eq.  506  ;  Lyons  v,  Tnms,  6  Eng.  (Ark.)  189 ;  Fellowes  o.  Gordon,  8 
B.  Monr.  415  ;  Dart  v.  Lowe,  5  Ind.  (Porter)  131. 

{e)  Tracy  v.  Wood,  3  Masoo,  182  ;  Whitney  v,  Lee,  8  Met.  98  ;  Grant  «.  Ludlow, 
8  Ohio  Stote,  10. 
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that  skill,  (a)  Still  the  general  rule  is  the  equitable  one  before 
stated;  that  slight  diligence  only  is  required,  and  nothing  but 
gross  negligence  makes  the  mandatary  liable.  (6) 

8.  Loan^  or  cammodatum.  This  is  a  delivery  of  goods  to  another, 
to  be  used  by  him,  without  recompense  to  the  lender.  Here,  if 
there  be  no  special  undertaking  to  the  contrary,  as  the  benefit  is 
all  on  the  side  of  the  borrower,  he  impliedly  undertakes  for  extraor^. 
dinary  diligence,  and  is  liable  for  slight  negligence.  He  cannot 
apply  the  thing  borrowed  to  any  other  purpose  than  that  for  which  ^ 
it  was  lent ;  he  must  take  the  utmost  care  not  to  let  the  article  be 
lost  or  injured ;  and  must  return  it  when  the  lender  calls  for  it. 
But  he  is  not  responsible  for  a  loss  resulting  from  inevitable  acci- 
dent. (^)  The  three  kinds  of  bailments  now  described,  are  called 
gratuitous  bailments,  because  the  benefit  is  all  on  one  side,  and 
the  burden  on  the  other.  In  those  which  remain,  there  is  a  mu- 
tual benefit  and  interest. 

4.  Pledge^  or  pignus.  (^d^    This  is  a  delivery  of  goods  by  a  debtor 
to  his  creditor,  to  be  kept  as  a  security  till  the  debt  be  discharged. 
Here  the  bailment  is  mutually  beneficial  to  both  parties.    The 
pledgor  thereby  procures  credit,  and  the  pledgee  security.    There- 
fore, there    being   no   express  agreement  to  the  contrary,  the 
pledgee   undertakes  for  ordinary  diligence  in  keeping  the  goods, 
and  l3ecomes   responsible  for  corresponding  negligence.     If   the 
.'  article  can  be  used  without  injury,  he  may  use  it ;  otherwise  not. 
j  If  the  keeping  of  it  be  expensive,  he  may  use  it  in  a  reasonable 
.  manner  to  defray  such  expense.     But  in  either  case  if  a  profit 
be  made,  it   must  go  in  liquidation  of  the  debt.    As  to  the  re- 
demption of  the  pledge,  we  have  remarked  on  this,  when  speak- 
ing of  mortgages  of  personalty. 

j     5.  Letting^  or  locatio.     This  is  a  delivery  of  goods  to  another  to 
f  be  used  by  him  for  a  compensation  to  be  paid,  or  to  have  some- 
■  thing  done  about  them  by  him  for  a  compensation  to  be  received. 
This  class  of  bailments  is  much  more  comprehensive  and  impor- 
tant than  either  of  the  preceding ;  and  the  above  designation  of 

{a)  Shiells  v,  Blackburne,  1  H.  Bl.  158  ;  Wilson  v,  Brett.  11  M.  &  W.  118 ;  I^igh- 
ton  V,  Sargent,  7  Foster  (N.  H.),  460. 

(6)  A  distinction  has  been  taken  in  some  cases  between  the  diligence  required 
where  the  luiilment  was  solicited  by  the  bailee  and  wh(»re  it  was  not,  he  being  held  to 
gn-ntcr  diligence  in  the  former  case  than  in  the  latter.  Jouniau  «.  Reed,  1  Clarke, 
l:;5  ;  Newhall  v.  Paige,  10  Gray,  366  ;  Hills  v.  Daniels,  15  La.  An.  280  ;  Dougherty 
V.  PoM^gate,  8  Clarke,  88.  And  in  Mississippi,  it  has  been  held,  that  a  bailee  without 
i'ompcnsation,  if  he  accepts  the  bailment,  will  be  bound  to  use  ordinary  diligence* 
Mi)*)r«  r.  Gholson,  34  Miss.  872. 

(c)  Coggs  V.  Bernard,  2  Ld.  Raym.  909  ;  Wilcox  v.  Hogan,  6  Ind.  (Porter)  646. 
The  bailor,  in  such  a  case,  is  responsible  for  any  injury  that  may  happen  to  the  bailee 
in  the  use  of  the  article  lent  from  defects  in  it,  if  ho  lends  it  knowing  it  to  be  in  a  dan- 
gerous condition,  but  not  otherwise.     McCarty  v.  Young,  6  Hiirl.  &  Nor.  829. 

(d)  See  2  Kent,  Com.  577  ;  1  Parsons  on>ont.  591-602  ;  Tyler  on  Pledges ;  Wil- 
son t».  Little,  2  N.  Y.  443  ;  8.  c.  1  Sandf.  351.  Where  a  party  receives  a  note  aa 
collateral  security  for  an  existing  tlcbt  without  any  special  agreement,  he  is  bound 
to  use  ordinary  care  and  diligence  in  collecting  it.  Koberts  v,  Thompson,  14  Ohio 
Sute,  L 
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letting  does  not  very  accurately  indicate  the  nature  of  the  con- 
tract.   There  are,  in  fact,  three  distinct  subdivisions. 

1.  Letting  for  Use,  or  locatio  ret.    This  is  where  the  letter  for 
a  compensation  gives  the  temporary  use  of  a  thing  to  the  hirer. 
Here  the  letter  and  hirer  are  mutually  benefited ;  the  one  gaining 
a  right  to  the  price,  the  other,  to  the  use  of  the  thing  hired.    Ac- 
cordingly, the  hirer  impliedly  undertakes  for  ordinary  diligence, 
and  becomes  liable  only  for  corresponding  negligence,  (la)     He  t 
must  use  the  thing  hired  for  that  purpose  only  for  which  it  wna  | 
hired ;  and  must  take  ordinary  care  so  to  use,  as  not  to  abuse  it.  { 
Then  if  loss  occurs,  he  is  clear ;  but  if  he  departs  from  the  use 
contemplated  by  the  contract,  he  then  becomes  answerable  for  all 
casualties,  (ft) 

2.  Letting  for  Workj  or  locatio  operis  faciendi.    This  is  where 
the  receiver,  who  cannot  properly  be  called  hirer,  is  to  do  some 
work  about  the  goods,  for  a  compensation,  either  stipulated  or 
reasonable.    Here,  both  skill  and  care  enter  into  the  contract ; 
and  being  mutually  for  the  benefit  of  the  employer  and  employed, 
the  latter  impliedly  undertakes  for  ordinary  care  in  keeping  the 
article,  and  ordinary  skill  and  diligence  in  doing  the  work ;  and 
He  becomes  liable  only  for  corresponding  negligence  or  deficiency. 
It  often  happens,  however,  that  custody  is  tibe  sole  object  of  this  I 
bailment ;  and  then  it  differs  from  the  deposit,  only  in  the  fact  of  { 
compensation ;  whence  the  difference  in  the  degree  of  diligence.  \ 
But  when  there  is  work  to  be  done  about  the  article,  in  addition  ; 
to  safe-keeping,  or  femance^  in  addition  to  tmstody^  then  this  bail- 
ment differs  from  the  mandate^  only  in  the  fact  of  compensation ; 
whence  the  difference  in  the  degree  of  diligence,  (c)    The  most 

(a)  Millon  v.  Salisbury,  13  Johns.  211;  Harrin^n  v.  Snyder,  8  Barb.  380 ;  Colum- 
bus V.  Howard,  6  Geo.  219.  As  to  the  resiionsibUity  of  hirers  of  slaves,  see  Mullen  v, 
Ensley,  8  Humph.  428 ;  Swigert  «.  Graham,  7  B.  Mour.  661 ;  Hawkins  v,  Phythian, 
8  id.  516  ;  Heathcock  v,  Pennington,  11  Iredell,  640.  But  if  the  chattel  was  taken 
from  him  without  fault  or  negligence  by  the  military  forces  of  the  United  States,  the 
bailee  will  not  be  liable  to  the  bailor  for  a  failure  to  return  it  Watkins  v.  Roberts, 
28  Ind.  167.  As  to  the  burden  of  proof  in  England,  it  is  held,  that  it  is  on  the  plain- 
tiff to  show  some  negligence  on  the  part  of  the  defendant.  There  is  a  conflict  in  the 
American  cases.  In  Connecticut,  in  a  late  case,  it  was  held  that  in  the  absence  of  any 
proof  h^  the  bailee  that  the  goods  had  been  lost,  or  of  the  exercise  of  reasonable  care, 
the  plamtifi  was  not  re(^uired  to  show  affirmatively  how  they  had  been  lost,  or  that 
^e  bailee  had  been  negligent.    Boies  v.  Hartford,  &c  R.  H.  Co.,  37  Conn.  272. 

(b)  Harrington  v,  Snyder,  8  Barb.  883  ;  Columbus  o.  Howard,  6  Geo.  219.  Semble 
that  a  bailor  for  hire  is  liable  for  damages  caused  by  the  thing  hired  not  being  reason- 
ably fit  for  the  purpose,  without  proof  of  personal  negligence  or  misconduct.  Fowler 
V.  Lock,  L.  R.  7  C.  P.  272.  Where  there  is  a  hiring  of  goods  not  agreed  to  as  specific 
chattels,  and  where  the  person  hiring  has  no  reasonable  means  of  ascertaining  their 
quality,  the  hirer  is  bound  to  supply  such  as  are  reasonably  fit  for  the  purpose,  and 
liable  for  damages  caused  by  their  unfitness.     Id.  p.  281. 

{e)  As  to  liaoility  of  warehousemen,  and  forwarding  merchants,  and  when  common  '\, 
carriers  are  liable  as  such.  Railroad  Co.  r.  Barrett,  36  Ohio  State,  448.  Roberts  v. 
Turner,  12  Johns.  232  ;  Teale  v.  Sears,  9  Barb.  317;  Garside  r.  Trent  and  Mereey 
Navigation  Co.,  4  T.  R.  581;  Ackley  r.  Kellogg,  S  Cowen,  223  ;  Thomas  v.  Boston  snd 
Providence  R.  R.  Co.,  10  Met.  472  :  Norway  Plains  Co.  v.  Boston  and  Maine  R.  R.  Co., 
1  Gray  (Mass.),  263 ;  Holtzdaw  u.  Duff,  27  Mo.  392.  Dnfour  v.  Mepham,  31  Mo. 
677  ;  Jackson  v,  Sacramento  R.  R.  Co.,  23  Cal.  268  ;  Myers  v.  Walker,  31  111.  353  ; 
McCuUnm  v.  Porter,  17  La.  An.  89 ;  Ala.  R.  B.  Co.  n.  Kidd,  35  Ala.  209 ;  Titeworth 
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important  bailees  under  this  head  ai*e  innkeepers.  Who  are  iniH 
keepers,  and  what  are  their  duties,  must  be  determined  bj  the 
common  law.  (a)  Our  statute  merely  requires  them  to  take  out 
a  license  from  year  to  year,  without  specifying  their  duties.  The 
following  may  be  taken  as  a  sufficient  definition  of  an  inn  or 
I  tavern  ;  namely,  a  house,  the  owner  of  which  holds  out  that  ho 
I  will  receive  all  travellers  or  sojourners  who  are  willing  to  pay 
/  an  adequate  price,  and  are  in  a  situation  fit  to  be  received,  (by 
As  a  peculiar  confidence  is  reposed  in  innkeepers  by  their  guests, 
to  whom  they  are  often  entire  strangers,  they  are  placed  by  law 
under  very  high  obligations.  They  are  held  responsible  for  the 
safe-keeping  of  the  property  of  their  guests,  from  the  moment  of 
being  brought  to  the  inn,  unless  the  loss  or  injury  arise  from  the 
acts  of  God  or  of  public  enemies,  comprising  whatever  comes 
under  the  head  of  inevitable  casualties,  (c)    In  other  words^  they 

V.  Winnegar,  61  Barb.  148  ;  Baltimore  R.  R.  Co.  v.  Schuniakcr,  22  Md.  ItS  ;  Chicago^ 
&e.  R.  R.  Co.  V,  Scott,  42  111.  132  ;  Aldrich  v.  Boston,  &c.,  R.  R.  Co.,  180  Mass.  §1. 
But  a  warehouseman  who  delivers  the  articles  intrusted  to.  him  to  an  unauthoriMd 
jit^rson  is  liable.  Jeflfersonville  R.  R.  Co.  r.  White,  6  Bush  (Ky.),  861.  When  a 
jwarehouseroan  has  failed  to  deliver  up  goods  intrusted  to  him,  the  burden  of  proof 

pvsts  on  him  to  show  that  they  were  lost  without  fault.     Cass  v.  Boston  it  Lowell  R. 

,  R.  Co.,  14  Allen,  448.  A  warehouse  receipt  in  the  absence  of  statute  is  not  negotiable. 
Second  National  Bank  v,  Walbrid^,  19  Ohio  State,  419.  As  to  liability  of  a  ware- 
houseman when  he  mixes  the  depositor's  goods  with  his  own,  see  Chase  v.  Waahbnniev 

1  Ohio  State,  244. 

(a)  As  to  lodging-houses,  sec  Dansey  v.  Richardson,  24  L.  J.  Rep.  217 ;  8.  o.  25 
Eng.  liaw  k  Eq.  76  ;  62  London  I^w  Mag.  168  ;  Holder  r.  Soulby,  8  C.  B.  (n.  a.) 
254  ;  Pinkerton  t7.  Woodward,  83  Cal.  667. 

(b)  Thompson  v.  Lacy,  8  B.  &  Aid.  283.  Sec  also  Com.  v,  Wethcrbee»  101  Man. 
214  ;  Krohn  i;.  Sweeny,  2  Daly,  200. 

{c)  Mason  v.  Thompson,  9  Pick.  280  ;  Grlnnell  t;.  Cook,  8  Hill,  488  ;  Thickstnn  v. 
Howanl,  8  Blackf.  636  ;  Shaw  v.  Berry,  31  Maine,  478  ;  Washburn  p.  Jones,  14  Barbu 
11)3  :  Matecr  v.  Brown,  1  Cal.  221  ;  Willard  r.  Reinhardt,  2  £.  D.  Smith,  148;  Gill  n. 
Libby,  36  Barb.  70  ;  Morgan  v,  Ravey,  6  Hurl.  &  Nor.  266  ;  Hulett  v.  Swift,  42  Barb. 
230.    There  are  recent  cases  which  hold  that  the  innkeeper  is  not  liable  for  losses  oc- 

-  fAsionod  without  any  negligence  of  himself  or  his  servants.  Merritt  v.  Cla^om,  28 
Vt  177;  Dawson  ».  Chamney,  6  Ad.  &  El.  (n.  8.)  164 ;  Hill  v.  Owen,  6  Blackf.  82S ; 
Metcalf  V.  Hess,  14  III  129  ;  I^ird  v.  Eichold,  10  Ind.  212 ;  Hoortb  v.  Franklin,  80 
Texas,  798.     But  the  peculiar  liability  of  innkeepers  is  for  the  protection  of  guests  or 

.•wayfarers.  It  does  not  extend  to  boarders.  Manning  r.  Wells,  9  Humph.  746.  But 
payment  of  fare  by  the  week  does  not  necessarily  make  one  *'  a  boarder."  Berkshire 
Woollen  Co.  v.  Proctor,  7  Cush.  423-4.  But  see  Willard  v.  Reiuhaitlt,  Mvpra.  It 
has  been  held  that  if  a  person  commits  his  horse  to  an  innkeepcT  to  be  fed,  he  is  a  guest, 
although  he  do  not  himself  lo<lge  or  receive  any  refreshment  at  the  inn.  Mason  r. 
Thompson,  9  Pick.  280  ;  Towson  v,  Havre  de  Grace  Bank,  6  H.  &  J.  62.  But  eee 
Grinnell  v.  Cook,  3  Hill,  486  ;  Thickstun  v.  Howard,  8  Blackf.  636  ;  Smith  v.'^ITmi^ 

;luvc,   6  M.  G.  &  S.  132;   Ingalsbee  v.  Wood,  33  N.  Y.  677.      Purchasing  liquor 

■  at  an  inn  is  sufficient  to  constitute  the  purchaser  a  guest.  McDonald  o.  Egertoiiy 
6  Barb.  660.  -{Simply  depositing  money  with  the  cl^rk  without  requiring  present 
accommodations  does  not  constitute  its  owner  a  guest.  Arcade  Hotel  Co.  v.  Wiatt^  44 
Ohio  State,  y    A  townsman  or  neighbor  may  W  a  tmveller,  and  therefore  a  guest  at  an 

'  inn,  as  well  as  a  stranger.  Walling  v.  Potter,  35  Conn.  183.  The  innkeeper  is  not 
liable  if  the  loss  is  occasioned  by  the  fault  of  the  guest.  Burgess  v.  Clements,  4  M. 
k  S.  806 ;  Ai-mistead  v.  White,  6  Kng.  liSw  k  Va\.  349  ;  Fuller  v.  Coats,  18  Ohio 
State,  343  ;  or  if  the  guest  retains  the  exclusive  possession  of  the  goods.  Fam worth 
V.  Packwood,  1  Stark.  249  ;  Richmond  v.  Smith,  8  B.  &  C.  9  ;  Packard  v.  Northcraft, 

2  Met.  (Ky.)  439;  Weisinger  v.  Taylor,  1  Bush  (Ky.),  276;  Vance  p.  Throckmorton, 
6  Bush  (Ky.),  41.  The  goods,  to  render  the  innkeeper  chargeable,  must  be  within  his 
custody.    Albin  r.  Presby,  8  N.  H.  408 ;  Hawley  v.  Smith,  25  Wendell,  642.    See 
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are  bound  for  the  highest  possible  degree  of  care  and  diligence. 
A  theft  by  their  servants  does  not  exculpate  them,  because  they 
are  bound  to  keep  honest  servants.  There  are  many  details  con- 
nected with  their  responsibility,  but  I  have  only  room  for  the 
general  principles,  (a) 

8.  Letting  for  Transportation,  or  locatio  operis  mercium  vehenda- 
rum.  This  is  where  goods  are  intrusted  to  a  carrier,  to  be  trans- 
ported from  place  to  place,  for  a  compensation,  either  stipulated  or 
reasonable.  Here  the  transaction  is  mutually  beneficial ;  and  on 
the  common  principle,  the  carrier  would  impliedly  undertake  only 
for  ordinary  diligence,  and  be  liable  only  for  corresponding  negli- 
gence. In  fact,  this  is  the  rule  with  respect  to  a  special  carrier,  or 
one  who  only  undertakes  to  carry  goods  in  a  particular  case,  (i) 

Clute  r.  Wiggins,  14  Johns.  175  ;  Piper  v,  Manny,  21  Wendell,  282.  The  innkeepers  ) 
liability  extends  to  all  the  money  and  goods  of  the  guest  placed  in  the  inn,  and  is  not  / 
confined  to  such  as  are  necessary  and  designed  for  onlinary  travelling  puixioses.  Berk- ! 
shire  Woollen  Co.  v.  Proctor,  7  Gush.  417;  Wilkius  r.  Earle,  44  N.  Y.  172.  His  / 
liability  as  an  insurer  is  co-extensive  with  his  right  to  a  lien.  Ingnlsbee  v.  Wood,  86  ' 
Barb.  452.  But  see  Giles  t;.  Fauntleroy,  13  Md.  126.  He  is  bound  to  receive  all  > 
proper  persons  who  resort  to  his  house  as  travellers,  at  suitable  times,  and  in  a  proper  ' 
manner,  and  are  able  to  pav  their  fare,  so  long  as  he  has  the  means  of  accommodation  < 
for  them,  and  it  has  been  held  that  he  is  bound  under  proper  limitations  to  admit  \ 
drivers  of  stage  coaches  and  those  persons  who  have  business  with  his  guests.  Mark-  | 
ham  V,  Brown,  8  N.  H.  523  ;  Rex  v.  Ivens,  7  C.  &  P.  213. 

(a)  R.  S.  §  4427  declares  that  innkeepers  providing  a  good  safe,  and  posting  cer- 
tain notices  of  that  fact,  shall  not  be  liable  for  articles  of  value  not  given  to  them  to 
be  placed  in  the  safe.  Similar  laws  exist  in  many  of  the  other  States.  Under  these 
statutes,  it  has  been  held,  that  although  the  statute^  notice  has  not  been  given,  still 
if  the  guest  had  actual  notice,  it  will  ha  sufficient.  Purvis  v.  Coleman,  1  Bosw.  821  ; 
B.  c.  21  N.  Y.  Ill;  Stanton  v.  Leland,  4  £.  D.  Smith,  88.  The  New  York  statute 
relieves  the  innkeeper  from  liability  for  all  **  money,  jewels,  or  ornaments,"  which  the 
traveller  neglects  to  deposit  in  the  safe,  though  they  be  such  as  are  reasonably  required 
for  travelling  expenses  and  personal  convenience.  Hyatt  v.  Taylor,  42  N.  Y.  259. 
But  the  words  will  be  taken  strictly,  and  will  not  include  a  gold  watch  and  chain  worn 
as  a  part  of  the  ordinary  apparel.  Rcmaly  v.  Leland,  43  N.  Y.  539.  Contra,  in  Wis- 
consin, Stewart  v.  Piernons,  24  Wis.  241.  Where  articles  are  proi>erly  deposited  the 
act  has  no  effect ;  thn  liability  of  the  innkeeper  is  then  the  same  as  at  common  law. 
Wilkins  v.  Karle,  44  N.  Y.  172.  Where  there  is  no  neglect  on  the  part  of  the  guest 
in  failing  to  deposit  the  goods,  as  after  he  has  packed  nis  trunk  to  uepart,  and  given 
the  key  to  the  clerk  to  have  it  broui^ht  down,  the  statute  does  not  relieve  the  inn- 
k«ei)er.  Bendetson  v.  French,  46  N.  Y.  266  ;  Kellogg  v.  Sweeny,  46  N.  Y.  291. 
The  Mar}'lnnd  statute  does  not  ajiply  to  sums  of  money  reasonably  necessary  for  trav- 
elling ex])euses.     Maltby  v.  Chapman,  25  Md.  307. 

(b)  Whether  a  carrier  is  a  private  or  common  carrier  is  often  an  important  question  I 
to  be  determined.     Generally,  a  common  carrier  is  one  who  nndertases  to  carry  the  I 
goods  of  all  |)ersons  indifferently,  or  of  such  as  choose  to  employ  him.     U.  S.  Expresa' 
Co.  V.  Backman,  28  Ohio  State,  144  ;  Gisboum  v.  Hurst,  1  Salk.  249 ;  Robertson  9.' 
Kennedy,  2  Dana,  430  ;   Dwight  r.  Brewster,  1    Pick.  53 ;  Pennewill  v.  Cullen,  5 
Barring.  238 ;  Verner  u.  Swcitzer,  32  Penn.  State,  208 ;  Haynie  v.  Baylor,  18  Texas, 
498.     A  common  carrier  cannot  discriminate  between  different  classes  of  persons.     He  1 
must  take  all  persons  who  offer  themselves  under  such  reasonable  regulations  as  he  may  ( 
establish.     Keeny  v.  Grand  Trunk  R.  R.  Co.,  59  Barb.  104 ;  Fish  v.  Clark,  2  l^ans.  \ 
176.     Thus  the  following  classes  of  persons,  when  their  employment  answers  this  defi- 
nition, are  common  carriers,  and  subject  to  their  peculiar  liabilities :  Proprietors  of 
Stage  Coaches:  Beckman  v.  Shouse,  5  Kawle,  179 ;  Dwight  v.  Brewster,  1   rick.  50 ; 
Jones  V.  Voorhees,  10  Ohio,  145;  Clark  v.  Faxton,  21  Wendell,  153;    Merund  v. 
Butler,  17  Conn.  138  ;  Frink  v.  Coe,  4  Greene^  555.     RtUlroad  Companies:  Thomas 
V.  Boston  &  Providence   R.  R.  Co.,  10   Met.  472  ;  Norway  Plains  Co.  v,  Boston 
ft  Maine  R  R.,  1  Gray  (Mass.),  263.     Masters  and  Owners  of  Vessels:   Elliott  v. 
Bossel,   10  Johns.  1 ;  M* Arthur  v.  Sears,  21   Wendell,  190 ;  King  v.  Shepherd,  8 
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But  common  carrierSj  or  those  who  make  a  business  of  carrjiD^ 
goods,  whether  by  land  or  water,  have  been  placed,  by  the  policy 
J  of  the  law,  under  the  highest  degree  of  responsibility.  Their 
reputation  for  care  and  prudence  cannot  be  known  by  the  multi- 
tude, whose  goods  they  carry ;  and  therefore  they  are  held  re- 
sponsible for  all  losses  or  injuries  not  resulting  from  the  acts  of 
God  or  public  enemies,  (a)    In  other  words,  the  degree  of  their 


Stoiy,  860.  Canal  Boatmen:  Parsons  v.  Hardy,  14  Wendell,  215  ;  TetU  «. 
9  Barb.  317  ;  De  Mott  v.  Laraway,  14  Wendell,'  225;  Commander-in-Chief,  1  Wal- 
lace, 48.  Ferrymen :  Harrington  v.  Lvles,  8  Burr,  342 ;  Cohen  v,  Hume,  1  M'Coidy 
489 ;  White  v,  Winnisimmet  Co.,  7  Cush.  155 ;  Willoiighby  it.  Horridge.  16  Eng. 
Law  &  £q.  437  ;  Wilson  v,  Hamilton.  4  Ohio  State,  722 ;  Fisher  v.  Cli8be^  IS 
llU.  849 ;  Richards  v.  Fuqua,  28  Miss.  792  ;  Hull  v.  Renfro,  3  Met  (Ky.)  51  ;  Griffith 
p.  Care,  22  Cal.  534.  Exprtssmtn :  U.  S.  Express  Co.  v.  Backman,  28  Ohio  State, 
144  ;  Sherman  o.  Wells,  28  Barb.  403  ;  Haslam  v.  Adams  Ex.  Co.,  6  Bosw.  235;  Place 
V,  Union  Express  Co.,  2  Hilton  (N.  Y.  C.  P.),  19 ;  American  Ex.  Co.  r.  Baldwin,  21 
111.  604  ;  Hooper  p.  Wells,  27  Cal.  11  :  Christ^nson  v.  Am.  Ex.  Co.,  15  Minn.  S70  ; 
Southern  Ex.  Co.  v.  Crook,  44  Ala.  468.  For  an  cxi^ellent  epitome  of  the  law  and 
cases  on  this  subject,  see  an  article  in  5  Am.  Ij.  Register  (n.  a.),  1,  by  Judge  Redfield  ; 
and  for  the  argument  against  holding  them  to  be  common  carriers,  see  id.  449  and  51S. 
The  weight  of  authority  is  decidedly  that  they  an^  \  W  hrther  a  nfefping-car  emnpany  ia 
a  common  carrier  or  an  innkeeper,  see  article  by  Morris  C'ray,  Esq.,  20  Am.  Law  Rev. 
159  (1886).  }>  Owners  of  Omnibus  Lines:  Parmelee  v.  Mc^uHy,  19  111.  656.  SUam* 
boats:  (^itizcns*  Bank  v,  Nantucket  Steamboat  Co.,  2  Story,  16  ;  Jencks  v.  Coleman, 
2  Sum.  221  ;  Propeller  Niagara  v,  Cordes,  21  How.  7  ;  Cinrinnati,  &c.  Co.  r.  Boal,  16 
Ind.  345.  But  steam  tow-boats  are  not  common  carriers  :  I/eonard  v.  Hendrickson,  18 
Penn.  State,  40  ;  Wells  v.  Steam  Navigation  Co.,  2  N.  Y.  204  ;  Ashmorc  v.  Penn.  Ac 
Co.,  4  Dutcher,  180 ;  Merrick  v.  Brainanl,  88  Barb.  574  ;  Arctic  Ins.  Co.  v.  Austin, 
54  Barb.  559.  A  barge-oumer^  who  lets  barges  for  the  conveyance  of  goods  to  any  cue- 
tomers  who  apply  to  him,  is  a  common  carrier,  though  each  voyage  was  made  under  a 
special  coutiuct,  and  each  bai^  only  let  to  one  i>er8()n  for  the  snme  voyage,  and  though 
the  owner  did  not  ply  between  fixed  termini,  but  the  customer  fixed  in  each  particuuir 
case  the  points  of  arrival  and  departure.  Liver  Alkali  Co.  v.  Johnson,  L.  R.  7  Ex. 
267.  And  see  the  Northern  Belle,  9  Wall.  52G.  Where  p<>r6ons  are  engaged  in  other 
trades,  and  make  the  business  of  carrier  subordinate  or  incidental  to  some  other,  it  is 
sometimes  a  controverted  question  whether  they  are  to  be  affected  with  the  liabilitiet 
of  a  common  carrier.  The  case  of  a  v?ngoner,  whose  general  occupation  is  that  of  a 
farmer,  has  involved  some  contrariety  of  opinion.  For  cases  where  he  has  been  held  as 
a  common  carrier,  see  Gonlon  v.  Hutchinson,  1  W.  &  S.  285  ;  Powers  v.  Davenport,  7 
BUckf.  497  ;  Chevalier  v,  Stmhan,  2  Texas,  115.  Contra,  Samnis  v.  Stewart,  20  Ohio, 
69  ;  Fish  v.  Chapman,  2  Kelly  (Geo.),  349  ;  Satterleo  v.  Groat.  1  WVndell.  272.  For 
cases  in  which  persons  within  the  above  classes  have  been  held  not  to  have  so  held 
themselves  out  as  to  render  themselves  common  carriers,  see  Shoemaker  v.  RingsbiiTy, 
12  Wall.  369  ;  Allen  v.  Sackreder,  37  N.  Y.  841. 

{a)  An  *'act  of  God"  is  defined  by  Lonl  Mansfield  to  mean  "something  in  oppo* 
sition  to  the  act  of  n>an."  Forward  v,  Pittard,  1  T.  R.  33.  It  must  bo  something  in 
which  human  agency  does  not  concur,  whether  of  a  carrier  or  a  third  person.  Thus  ac- 
cidental fire,  except  when  caused  by  lightninjj  or  collisions  at  sea,  without  the  fault  of 
either  party,  is  not  "an  act  of  God."  M'Arthur  r.  Sears,  21  Wendell,  190  ;  Fish  v. 
Chapman,  2  Kelly  (Geo.),  357;  Plaisted  v.  Boston  &  KenneK'c  Sti*am  Navigation 
Co.,  27  Maine,  132  ;  Feri^isson  v.  Bi-ent,  12  Md.  9  ;  Porter  v,  Chicago,  &c.  U.  R.  Co., 
20  III.  875 ;  ProjKjller  Niagara  v.  Cordes,  21  How.  7 ;  Miller  v.  Steam  Nav.  Co.,  10 
N.  Y.  431 ;  Goold  v.  Chapin,  20  N.  Y.  259.  But  a  violent  and  unusual  stonu  will  ex- 
cuse from  liability  for  goods  thrown  overlward  to  relievo  the  ship,  notwithstanding  the 
throwing  overboai-d  is  done  by  man.  Price  v.  Hartshorn,  44  N.  Y.  94.  And  where 
the  loss  arises  from  natural  decay,  the  carrier  is  not  responsible.  Express  Co.  v.  Smith, 
33  Ohio  Stotc,  511  ;  Farrar  v.  Adams,  Bull.  N.  P.  69  ;  Wanlen  r.  Greer,  6  Watts,  426  ; 
Clark  P.  Barnwell,  12  How.  282.  Nor  where  the  loss  is  caused  by  defective.  ])acking  of 
the  gooils.  Klaul)er  r.  Am.  Ex.  Co.,  21  Wis.  21.  Bwt  dnJay  by  the  carrier  in  delivering 
goods  is  excused  l)y  the  freezing  of  water,  which  he  navigates,  or  by  boisterous  weather, 
low  tides,  adverse  winds,  or  failure  of  wind,  and  the  like.  Express  Co.  r.  Smith,  33 
Ohio  State,  511 ;  Clark  v,  Barnwell,  12  How.  283  ;  Boyle  v.  M'Uughlin,  4  Harr.  A 
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responsibility,  and  the  reason  of  it,  are  the  same  as  in  the  case  of 

J.  291 ;  Pmrsoiw  v.  Hardy,  14  Wendell,  215  ;  Bowman  v,  Teall,  28  id.  806.    Or  an  ira-' 
usual  influx  of  freight  exceeding  the  ability  of  the  carrier  to  transport.    Galena  an<l 
Chicago  Union  R.  R.  Co.  v.  Rae,  18  111.  488.     CotUra,  Deming  v.  Grand  Trunk  R.  R. 
Co.,  48  N.  H.  455.     A  carrier  is  only  bound  to  carry  in  a  reasonable  time  under  or- 
dinary circumstances.    Briddon  o.  Great  Northern  R.  R.  Co.,  4  Hurl,  k  Nor.  847. 
The  burden  of  proof  is  always  on  the  carrier  to  show  circumstances  exempting  him  I 
from  liability.    Gaines  v.  Union  Transp.  &  Ins.  Ca,  28  Ohio  State,  418  ;  Emma  John-i 
son,  Spragne,  527  ;  Hall  v.  Cheney,  36  N.  H.  26  ;  Perm  v.  Thompson,  4  E.  D.  Smith, 
276  -{Michaels   v.  N.  Y.  &c  R.  R.  Co.,  80  N.  Y.  564 ;  Read  v.  Spaulding,  80  N.  Y. 
680  ;  but  in  the  United  States  courts  the  rule  is  different,  and  V  where  the  common  car- 
rier shows  that  the  loss  was  l^  some  vis  majoTf  as  by  a  flood,  he  need  not  show  affirm-, 
atively  that  he  was  guilty  of  no  negligence.      The  burden  of  showing  that  the  loss, 
was  really  caused  by  the  carrier's  negligence,  if  relied  on,  rests  on  the  piaintifi' ;  negli-i 
gence,  which  was  merely  a  remote  cause,  will  not  in  such  a  case  render  tne  carrier  liable. 
Railroad  Co.  v.  Reeves,  10  Wall.  176.     The  plaintiff  may,  however,  recover  in  such  a 
case,  on  showing  that  the  loss  under  the  circumstances  miffht  have  been  avoided  by  the 
exercise  of  proper  care  and  skill  on  the  part  of  the  defendant.     Transportation  Co.  ff. 
Downer,  11  Wall.  129, 182.    Contra,  Graham  v,  Davis,  4  Ohio  State,  862.    See  p.  580. 

The  liability  of  a  common  carrier  begins  as  soon  as  he  or  some  duly  authorized  . 
agent  of  his  has  received  the  goods.  Fitchbnrg  &  Worcester  R.  R.  Co.  v.  Hanna,  6  i 
Gray,  539  ;  Meniam  v.  H.  &  NT  H.  R.  R.  Co.,  20  Conn.  854.    But  it  does  not  begin  as 


V.  Eldridge,  100  Mass.  455.    Or  detained  at  his  request.    St.  Louis  R.  R.  Co.  v.  Mont-  f 
gomery,  89  IlL  335.     But  if  a  passenger  retains  his  baggage  in  his  personal  possession,  > 
the  carrier  is  not  liable  in  case  of  loss.     Tower  v.  Utica,  &c.  R.  K.  Co.,  7  Hill,  47  ;* 
Wilson  0.  Hamilton,  4  Ohio  State,  722  ;  Steamer  Crystal  Palace  v.  Vanderpool,  16 
B.  Monr.  802.     Nor  is  the  carrier  liable  for  money  kept  in  the  sole  custody  of  a  pas-  1 
senger,  and  carried  without  notice  to  the  defendant  for  a  purpose  unconnect^  with  the  ! 
object  of  his  journey,  though  such  loss  was  caused  bv  the  negligence  of  the  carrier's  J 
servants.      First  National  Bank  of  Greenfield  v.  Marietta  &  Cincinnati  R.  R.  Co.,  20  ' 
Ohio  State,  260.     The  liability  of  the  carrier  terminates  with  delivery  to  the  owner  orj 
consignee,  or  his  authorized  agent,  the  place  of  which  may  be  determined  by  an  ex-/ 
press  contract  or  one  implied  from  usage,  or~lhe  course  of  business  between  the  parties.) 
Gibson  v.  Culver,  17  Wendell,  805  ;  Farmers*  k  Mechanics*  Bank  v,  Charoplain  Trans- 
portation Co.,  16  Vt.  52  ;  8.  c.  18  id.  131  ;  23  id.  186.     Where  goods  are  carried  in  a 
ship,  delivery  on  the  usual  wharf  is  sufficient  to  discharge  the  carrier.     Hyde  v.  Trent 
&  Mersey  Navigation,  5  T.  R.  397  ;  Coj^e  v.  Cordova,  1  Rawle,  203.     But  delivery  to  I 
a  drayman  or  cnrtman  on  the  landing  not  authorized  by  the  consignee  to  receive  the  I 
goods,  is  at  the  risk  of  the  carrier,  and  he  cannot  justify  such  delivery  by  [»roof  of  a  ■ 
custom.    Dean  v,  Veccars,  2  Head,  488.    There  must  be  a  landing  of  the  goods,  notice  ' 
to  the  consignee,  and  a  reasonable  time  to  take  them  away.      The  Mary  Washington,! 
1  Abb.  U.  S.  1 ;  Shonk  v,  Phil.  Steam  Prop.  Co.,  60  Poiin.  Stato,  109.      Personal  de-  / 
livery  is  also  dispensed  with  in  the  case  of  railniads,  the  proprietors  of  which,  after  the  ■* 
goods  have  been  transported  and  placed  in  a  warehouse,  are  only  liable  as  warehouse-/ 
men  for  want  of  ordinary  care.    HI.  Central  R.  R.  Co.  v.  Alexander,  20  111.  23  ;  Smith' 
r.  N.  &  L.  R.  U.  Co.,  7  Foster  (N.  H.),  86;  Mich.  South  &  North  R.   R.  Co.  v, 
Schurtz,  7  Mich.  515  ;  Thomas  v.  Ba<<ton  &  Providence  Railroad  Corp.,  10  Met.  472  ; 
see  Pennsylvania  Co.  v.  Miller,  86  Ohio  State,  541 ;  Norway  Plains  Co.  v.  Boston  k 
Maine  Railroad,  1  Gray  (Mass.),  263 ;  and  it  seems  from  this  last  case  that  notice  to  the 
consignees  of  the  arrival  of  the  goo<ls  is  not  necessary  to  exonerate  them  from  the 
liability  of  common  carriers.    See  Rome  R.  R.  Co.  o.  Sullivan,  14  Geo.  277  ;  Michigan 
Central  R.  R.  Co.  v.  Hall,  6  Mich.  248  ;  Michigan,  &c  R.  R,  Co.  v.  Bivens,  13  Ind. 
263  ;  Moms,  &c.  R.  R.  Co.  v,  Ayers,  4  Dutchor,  393  ;  Francis  v.  Dubuque,  &c.  R.  R. 
Co.,  25  Iowa,  60.     In  New  Hampshire,  the  liability  of  the  company  as  a  common  car- 
rier is  not  changed  into  that  of  warehouseman  until  the  consignee  has  had  a  reasonable 
time  after  the  arrival  of  the  goods  to  take  them  away.    Moses  v.  Boston  k  Maine  R.  R., 
32  N.  H.  523.     Jeffersonville  R.  R.  Co.  v.  Cleveland,  2  Bush  (Ky.),  468  ;  Winslow  v. 
Vermont,  &c.  R.  R.  Co.,  42  Vt.  700.    See  Pierce  on  American  Railroad  Law,  pp.  425-54. 
In  Illinois,  such  notice  is  not  necessary.     Richards  v.  Mich.  Southern  &  Northern  In- 
diana R.  R.  Co.,  20  111.  404  ;  Porter  v.  Chicago  &  Rock  Island  R.  R.  Co.,  20  id.  407 ; 
Davis  V,  Mich.  South.  &  North.  Ind.  R.  R.  Co.,  20  id.  412.     Nor  in  North  Carolina. 
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innkeepers.  It  is  usual  for  them  to  sign  a  bill  of  lading^  (a)  ac- 
knowledging the  receipt  of  the  goods,  specifying  the  price  of 
carriage,  and  agreeing  to  deliver  tihem  in  good  condition,  at  the 
end  of  their  transit ;  but  this  does  not  vary  the  liability  from  that 
of  the  implied  contract.  If  the  articles  are  not  in  good  condition 
at  the  end  of  the  transit,  the  carrier  is  responsible,  unless  he  can 
prove  that  the  injury  was  done  before  he  received  them ;  for  the 
whole  burden  of  proof  falls  on  him.  Nor  can  he  vary  his  liability 
by  any  notice  that  he  will  only  be  responsible  in  a  certain  war. 
ThQ  policy  of  the  law  will  not  give  effect  to  such  a  notice.  (Jy) 

Neal  V.  Wilmington  R.  R.  Co.,  8  Jones  Law,  482.    As  to  notice  in  case  of  comroon 

,  carriers  by  water,  see  Price  v,  Powell,  8  Const  822  ;  Barclay  v,  Clyde,  2  E.  D.  Smith, 

;  95.    In  tne  case  of  an  express  company,  actual  delivery  is  necessary.    Witbeck  v.  Hol- 

/land,  46  N.  Y.  13.     If  tne  delivery  be  made  to  the  wrong  person,  the  carrier  is  Uable. 

Jeffersonville,  &c.  R.  R.  Co.  o.  White,  6  Bush  (Ky.),  251. 

'     It  has  been  held  in  England,  that  when  a  railway  company  take  into  their  cetb 
j  a  parcel  directed  to  a  particular  place,  and  do  not  by  positive  agreement  limit  their 
:  responsibility  to  a  part  only  of  the  distance,  that  is  primd  facie  evidence  of  an  under- 
;  taking  to  carry  the  parcel  to  the  place  to  which  it  is  directed,  although  that  place  be 
■  beyond  the  limits  of  its  line.     Muschanip  v,  Lancaster,  &c.  Kailway,  8  M.  &  W.  421  ; 
Watson  V.  Ambergate,  &c.  Railway,  3  Eng.  L.  &  Eo.  497 ;  Fowles  v.  Great  Western 
Bail  way  Co.,  16  id.  531  ;  s.  c.  7  Exch.  696  ;  Railroad  Co.  v.  Campbell,  36  Ohio  State, 
647.     This  doctrine  was  affirmed  in  New  York,  St.  John  v.  Van  Santvoord,  25  Wen- 
dell, 660 ;  and  Iowa,  Angel  v.  Miss.  &c.  R.  R.  Co.,  9  Iowa,  487.     But  contra,  the  de- 
cision of  the  court  of  errors,  6  Hill,  157  ;  and  decisions  in  Vennont,  MaKsachusetts,  and 
,\so>*^        Connecticut.      Fanners'  k  Mechanics'  Bank  v.  Champlain  Tmn8{>ortation  Co.,  18  Vt. 
140 ;  8.  c.  28  id.  209 ;  Hood  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  22  Conn.  1 ;  Nutting  v. 
Conn.  River  R.  R.  Co.,  1  Gray  (Mass.),  502 ;  Barclay  v.  Clyde,  2  £.  D.  Smith,  95  ; 
Noyes  v.  Rut.  &  Bur.  R  R.  Co.,  27  Vt.  110  ;  Elmore  v.  Naugatuck  R.  R.  Co.,  23  Conn. 
457  ;  Naugatuck  R.  R.  Co.  v.  Waterbury  Button  Co.,  24  id.  408  ;  Hart  v,  R.  &  S.  R.  R. 
Co.,  8  N.  Y.  37  ;  Kyle  v.  L  R  K.  Co.,  10  Rich.  882  ;  Darling  r.  Worcester  R.  R.  Co., 
11  Allen,  295  ;  Perkins  r.  Portland,  &c.  B.  R.  Co.,  47  Maine,  573.    But  see  Russell  v. 
Livingston,  16  N.  Y.  515.     And  see  Brown  &  Co.  v.  Mott  &  Bros.,  22  Ohio  State,  149. 
Where  a  com|)any  is  liable  as  forwarder  only  l)eyond  its  own  route,  its  liability  ceases 
when  the  goods  have  arrived  safely  at  the  end  of  itn  route,  and  have  been  delivered 
.■  safely  with  proper  instructions  to  the  next  carrier.    Reed  v.  United  States  Ex.  Co.,  48 
N.  Y.  462  ;  III.  Central  R.  R.  Co.  v.  Frankenburg,  64  111.  88  ;  Wahl  v.  Holt,  26  Wis. 
/  713.     But  a  failure  to  transmit  8pi*cial  infitnictions  will  make  the  first  company  liable. 
Little  Miami  R.  R.  Co.  v.  Washburn,  22  Ohio  State,  324. 

(a)  A  bill  of  lading,  so  far  as  it  is  a  contract,  is  conclusive  ;  so  far  as  it  is  a  roceipty 
it  may  be  explained.  So  it  may  be  shown  that  the  freight  mentioned  in  the  bill  was 
never  actually  tlelivered.  The  Lady  Franklin,  8  Wall.  325  ;  Dean  v.  King,  Pennock, 
&  King,  22  Ohio  State,  118  ;  B.  &  0.  R.  R.  Co.  v.  Wilkins.  44  M<1.  11. 

(b)  It  is  now  well  settled  that  a  common  carrier  may  limit  his  common-law  liability 
by  special  contract  witli  the  owner.  N.  J.  Steam  Navigation  Co.  v.  Merchants'  Bank, 
6  How.  381-5  ;  Reno  v.  Hogan,  12  B.  Monr.  68  ;  Farmers'  k  Mechanics'  Bank  v, 
Champlain  Transportation  Co.,  23  Vt.  186;  Parsons  v.  Monteath,  13  Barb.  353; 
Moore  v.  Evans,  14  id.  524  ;  Dorr  v.  N.  J.  Steam  Navigation  Co.,  4  Sandf.  136  ; 
Stoildnrd  v.  Long  Island  R.  R  Co.,  5  id.  180  ;  Davison  v.  Graham,  2  Ohio  State,  131  ; 
Austin  V.  Manchester,  &c.  R.  R.  (.'o.,  11  Eng.  I>aw&  Eq.  506,  and  notes ;  Chit  v.  I^an- 
cishire  &  Yorkshire  R  R.  Co.,  14  id.  340,  and  notes  ;  Pierce  on  American  Railroad 
Law,  pp.  415-25  ;  Mich.  Central  R.  R  Co.  v.  Hale,  6  Mich.  243  ;  Thayer  v.  St.  I^ouis 

"R.  R.  Co.,  22  Ind.  26.      But  the  cairier  is  not  exempted  by  such  special  contract  from 

liabilitv  in  cases  of  misfeasance  or  gross  negligence.     See  cases  cited,  supra,     Sager  r. 

Poi-tsmouth,  &c.  K.  R  Co.,  31  Maine,  228  ;  111.  Central  R.  R  Co.  v.  Morrison,  19  111. 

136  ;  Ashmore  v.  Penn.  &c.  R.  R.  Co.,  4  Dutcher,  180  ;  Farmers'  &  Mechanics'  Bank 
'.  V.  Champlain  Trans.  Co.,  23  Vt.  186  ;  Berry  v.  Cooper,  28  Ga.  643.     But  in  New 

York,  it  has  recently  been  held  that  he  may  lawfully  contrsot  with  a  ]iassenger,  in 
;  consideration  of  an  abatenient  of  fare  for  exoneration  from  liability  from  negligence:. 

Bissell  V.  N.  Y.  &c.  R.  R.  Co.,  25  N.  Y.  442  ;  I^ee  n.  March,  43  Barb.  102  ;  Kinney  r. 

Cent.  R.  R  Co.,  3  Vroom  (N.  J.),  407.    Contra,  Cleveland  P.  &  A.  R.  R.  Co.  v,  Curran, 
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The  owners  of  stage-coaches,  steamboats,  and  railroad  cars,  are ' 
common  carriers  with  respect  to  baggage,  and  subject  to  the 
general  rules,  (a)    As  to  the  persons  of  passengers,  they  are  not 

19  Ohio  State,  1  ;  C.  H.  &  D.  R.  R.  v,  Pontius,  19  Ohio  State,  221  ;  Kuowlton  v, 
Erie  R.  R.  Co.,  19  Ohio  State,  260.  And  according  to  the  weight  of  authorities,! 
he  Is  liable,  notwithstanding  such  contract,  for  the  want  of  ordinary  care.  Goldey  v.| 
Peun.  R.  R.  Co.,  80  Penn.  State,  242 ;  Pierce  on  American  Railroad  Law,  pp.  420, 
421  ;  Famham  v.  (amdeu  &  Araboy  Co.,  65  Penn.  State,  43 ;  American  Ex.  Co.  v. 
Sands,  55  Penn.  State,  140  ;  School  District  v.  Boston,  &c.  R.  R.  Co.,  102  Mass.  552  ; 
Christenson  v.  Am.  Ex.  Co.,  15  Minn.  270  ;  Southern  Ex.  Co.  v.  Crook,  44  Ala.  468. 
lu  Ohio,  he  is  still  liable  for  losses  arising  from  a  neglect  of  that  high  degree  of  dili- 
gence enjoined  upon  him  by  his  public  employment,  which  still  remains  greater  than 
that  required  of  an  ordinary  bailoe  for  hire.  Davidson  v.  Graham,  2  Ohio  State,  181  ; 
Graham  v.  Davis,  4  id.  362  ;  28  Ohio  State,  418  ;  26  Ohio  State,  595  ;  Evausville,  &c. 
R.  R.  Co.  V.  Young,  28  lud.  516  ;  Indianapolis,  &c  R.  R.  Co.  v.  Allen,  81  Ind.  894  ; 
Michigan,  &c  R.  R.  Co.  v.  Heaton,  81  Ind.  397.  An  exception  of  "losses  by  fire*' 
will  not  excuse  the  carrier  for  fire  caused  by  his  own  negligence  ;  but  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  it  was  so  caused.  Lamb  r.  Camden,  &c.  R.  R. 
Co.,  46  N.  Y.  271 ;  Caldwell  v.  N.  J.  St.  Co.,  47  N.  Y.  282  ;  Erie  R.  R.  Co.  u.  Lock- 
wood,  28  Ohio  State,  358  ;  Bankard  v,  Baltimore,  &c  R.  R.  Co.,  84  Md.  197.  He 
cannot,  even  by  express  contract,  exempt  himself  from  liability  for  accidents  arising 
from  the  improper  and  unsafe  condition  of  his  conveyance.  Welch  v.  Pittsburgh,  &c. ' 
R.  R.  Co.,  10  Onio  State,  64.  A  general  notice,  as,  "  all  baggage  at  the  risk  of  the 
owners,"  is  generally  held  not  to  exempt  the  common  carrier  from  his  liability  as  in- 
surer, on  the  ground  that  he  is  bound  to  accept  goods  such  as  he  usually  carries, 
and  transport  them  under  the  responsibility  which  the  law  imposes  on  him,  ahd 
the  owner  is  not  to  be  presumed  to  assent  to  a  notice  which  relieves  him  of  it  Hollis-  \ 
ter  V,  Nowlen,  19  Wendell,  284  ;  Cole  v.  Goodwin,  id.  251  ;  Clark  v,  Faxton,  21  id. 
153 ;  Dorr  v.  N.  J.  Steam  Navigation  Co.,  4  Sandf.  142 ;  Fish  v.  Chapman,  2  Kelly 
(Geo.),  349  ;  Jones  v,  Voorhees,  10  Ohio,  145  <{ Railroad  Co.  v.  Campbell,  86  Ohio 
State,  647  ;  Gaines  v.  Union  Tnuisp.  &  Ins.  Co.,  28  id.  418}-;  Judson  v.  West  R.  B. 
Corp.,  6  Allen,  486  ;  Steele  v.  Townsend,  1  Ala.  (S.  C.)  201.  Such  general  notice  is, 
however,  held  in  Pennsylvania  to  exempt  the  common  carrier  from  his  stringent  lia- 
bility. Laing  v.  Colder,  8  Barr,  484  ;  Camden  &  Amboy  R.  R.  Co.  v,  Baldauf,  16 
Penn.  State,  67.  But  it  is  held  that  the  carrier  may,  bv  notice  brought  home  to  the. 
owner,  limit  his  responsibility  for  carrying  goods  beyond  the  line  t>f  his  general  busi- 
ness, or  make  it  de])endent  on  certain  conditions,  as  having  notice  of  the  kind  and 
quantity  of  the  gooos,  and  an  increased  rate  paid.  Orange  Co.  Bank  v.  Brown,  9 
Wendell,  85  ;  Farmers*  &  Mechanics'  Bank  v.  Champlain  Transportation  Co.,  23  Vt. 
206.  In  Jones  v.  Voorhees,  10  Ohio,  145,  and  Davidson  v.  Graham,  2  Ohio  State,  131, 
the  distinction  between  a  general  and  qualified  notice  does  not  seem  to  have  been 
noted.  See  Graham  v.  Davis,  4  id.  376.  But  such  a  notice  must  be  brought  home  to 
the  owner's  knowledge.  Brown  v.  Elastem  R.  R.  Co.,  11  Cush.  97  ;  Camden  &  Amboy 
R.  K.  Co.  V,  Baldauf,  16  Penn.  State,  67  ;  Vemer  v.  Sweitzer,  32  Penn.  State,  208. 
In  Illinois,  a  general  notice,  though  brought  home  to  the  owner,  is  not  sufficient. 
Western,  &c.  R.  R.  Co.  v.  Newhall,  24  111.  466  ;  Mann  v.  Birchard,  40  Vt.  826.  Such 
notic«^s  and  contracts  are  strictly  construed  ;  thus  a  limitation  of  liability  to  one  hun- 
ilre<l  dctUars  for  any  article,  means  for  any  article  in  the  trunk.  Earle  v.  Cadmus,  2 
Daly,  237  ;  Hopkins  v.  Westcott,  6  Blatch.  64. 

[fi]  Notwithstanding  no  distinct  price  be  paid  for  the  transportation  of  the  baggage. 
Orange  Co.  Bank  v.  Brown,  9  Wendell,  85.  But  this  liability  docs  not  extend  to  mer- 
chandise or  any  articles  not  properly  included  in  baggage,  or  necessary  for  the  per- 
sonal convenience  of  the  traveller.  Panlee  v.  Drew,  25  Wendell,  459 ;  Hawkins  v. 
HofTman,  6  Hill,  586;  Pennsylvania  Co.  v.  Miller,  85  Ohio  State,  541;  Bomar  v. 
Maxwell,  9  Humph.  621;  Dii)blo  o.  Brown,  12  Geo.  217;  Bell  v.  Drew,  4  £.  D. 
Smith,  59  ;  McCormick  v.  Hudson  River  R.  R,  id.  181 ;  Collins  v.  Boston  &  Maine 
R.  R.  Co.,  10  Cush.  506  ;  Smith  v.  Boston,  &c.  R.  R.  Co.,  44  N.  H.  825  ;  Richanls  v. 
Westcott,  2  Bosw.  589.  In  Porter  v.  Hildebrand,  14  Penn.  State,  129,  a  carpenter 
recovered  for  a  reasonable  number  of  tools  as  a  part  of  his  baggage.  The  wifgla.  Jew- 
elry was  held  properly  included,  in  APGill  v,  Rowand,  8  Barr,  451.  But  not  jewelry  \ 
for  prt^ents  to  friends.  Ncvins  v.  Bay  State,  &c.  Co.,  4  Bosw.  225.  A  watcli,  in 
Jones  t'.  Voorhees,  10  Ohio,  145.  Ckmtra^  Bomar  v.  Maxwell,  supra.  Pocket  pistols  : 
Woods  V.  Devin,  13  111.  746 ;  Davis  v.  Mich.  &c.  R.  R.  Co.,  22  111.  278.    Manuscripts 
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insurers  of  safety,  but  are  liable  for  the  slightest  negligence  of 
themselves  or  their  servants.     But  when  an  injury  happens  from 
upsetting,  explosion,  or  the  like,  the  presumption  is  negligence, 
I  and  the  carrier  has  the  burden  of  proving  due  care,  (a) 

carried  by  a  student,  aothor,  or  professional  man,  for  study « or  ose,  or  bosineas.  Hop- 
kins V.  Westcott,  6  Blatch.  64.  An  opera  glass :  Toledo,  kc.  R,  R.  Co.  v,  Hamnioiid« 
83  Ind.  379.  So  money  necessary  to  defray  travelling  expenses,  but  not  money  in- 
tended for  trade  or  investment  or  transportation.  Johnson  v.  Stone,  11  Humph.  419  ; 
Weed  V.  S.  k  S.  R.  R.  Co.,  19  Wendell,  534  ;  Jordan  r.  Fall  Rivt^r  R.  R.  Co.,  5  Cush. 
69 ;  Orange  Co.  Bank  v.  Brown,  9  Wendell,  85  ;  Illinois,  &c.  R.  R.  v.  CopeUnd,  24 
111.  882  ;  Hiekock  v.  Naugatuck  R.  R.  Co.,  81  Conn.  281  ;  Merrill  v.  Grinnell,  80  N. 
Y.  594.  But  see  Hawkins  v.  Hoffman,  6  Hill,  586.  In  Ohio,  as  well  as  in  several 
other  States,  the  owner  of  a  trunk  as  weU  as  his  wife  are  competent  witnesses  to  prove 
its  contents  in  a  suit  against  a  common  carrier ;  but  this  evidence  is  not  admitted  to 
prove  articles  which  are  not  properly  baggage.  Mad  River  &  Lake  Eric  U.  R.  Co.  v, 
Fulton,  20  Ohio,  818. 

(a)  Talmadge  v.  Zanesville  &  Maysville  Road  Co.,  11  Ohio,  218  ;  Stokes  v.  Salton* 
stall,  18  Peters,  181  ;  Ingalls  v.  Bilk,  9  Met.  1  ;  Maur}'  v.  Talinadgf,  2  M'Lean,  157  ; 
Laiug  r.  Colder,  8  Barr,  482,  483 ;  Caldwell  v.  Mur])hy,   1  Duer,  238  ;   Derwort  v. 
lioomer,  21  Conn.  245  ;  Fuller  v.  Naugatuck  R.  R.  Co.,  id.  557 ;  Parish  v.  Reigle,  11 
Grattan  (Va.),  697  ;  Hegeman  v.  Western  R.  R.  Co.,  16  Barb.  853  ;  Fuller  o.  Talbot, 
28  111.  857  ;  Willis  v.  Long  Is.  R.  R.  Co.,  82  Barb.  398  ;  Bowan  v.  N.  Y.  Cent.  R.  R. 
Co.,  18  N.  Y.  408 ;  Edwards  v.  Lord,  49  Main^  274.     •{So  of  a  cqJUsipn.     R.  R.  v, 
Mowery,  86  Ohio  State,  418.     Or  the  upper  berth  of  a  sleeping-car  falling  on  a  passen- 
ger.    Railway  v.  Walrath,  88  Ohio  State,  461.  y    A  carrier  is  liable  for  a  defect  in  the 
axle  of  a  car,  though  it  could  not  have  been  detected  without  taking  the  car  to  pieces. 
Alden  v.  New  York,  &c  R.  R.  Co.,  26  N.  Y.  102  ;  Boyce  v.  Cal.  Stage  Co.,  25  Cat.  460. 
7he  carrier  is  not  liable  where  the  passeneer,  by  the  want  of  ordinary  care,  has  contrib- 
•uted  to  the  injury.     Pierce  on  American  Railroad  Law,  476.    •{  But  a  passenger  obeying 
the  conductor  is  not  deemed  a  free  agent.     R.  R.  r.  Manson,  80  Ohio  State,  451 ;  but 
■ee  Ry.  v,  Krouse,  30  id.  222.  y  The  plaintiff  need  not  prove  that  he  was  not  guilty  of 
.  contributory  negligence.     That  is  a  defence  that  is  to  be  proved  by  the  other  side. 
•  R.  R.  Co.  V.  Gladmore,  15  Wall.  401.     He  is  bound  to  fumisn  reftsonably  safe  aDd.CQn- 
■  Tenient  means  of  travel,  and  to  exercise  the  utmost  skill  in  the  use  of  the  means  he 
I  employs,  but  he  is  not  bound  to  adopt  every  new  improvement  that  may  be  better  than 
'  the  means  he  is  using,  regardless  of  cost.     He  may  consider  the  nature  and  amount  of 
his  business,  and  the  cost  of  such  improvement  may  be  of  itself  a  sufficient  reason  for 
jnot  adopting  it.     I^  Barron  v.  East  ik)ston  Ferry  Co.,  11  Allen,  313.     See  also  Hege* 
man  v.  Western  R.  R.  Co.,  13  N.  Y.  9.     The  responsibility  of  the  carrier  for  the 
carriage  of  slaves  is  to  be  measured  by  the  law  applicable  to  passengers.     Boyce  v.  An- 
derson, 2  Peters,  150  ;  McClenaghan  v.  Brock,  5  Rich.  17.     As  to  the  burden  of  ]>roof, 
see  Holbrook  v.  Utica  k  Schenectady  R.   R.   Co.,  12  N.  Y.  236 ;  Lucas  v.  Taunton  i 
New  Bedford  R.  R.  Co.,  6  Gray,  70.     Pierce  on  American  Railroad  Law,  p.  490  ;  Cur- 
jtis  V.  Rochester  &  Syracuse  R.  R.  Co.,  18  N.  Y.  534.     The  fact  that  a  train  was  sev- 
i  eral  hours  l)ehind  time  is  proof  of  gross  negligence.     Chicago  B.  k  C.  R.  R.  Co.  v. 
George,  19  111.  510.     Carriers  of  iiassengers  are  liable  to  a  i)assenger  carried  gratui- 
tously for  injury  done  to  him  by  tne  gross  negligence  of  themselves  or  their  servants  ; 
and  it  was  said  that  when  carriers  undertake  to  convey  persons  by  the  powerful  bnt 
dangerous  agencv  of  steam,  any  negligence  may  well  deserve  the  epithet  of  "gross." 
Philadelphia  &  Reading  R.   R.  Co.  v.  Derby,   14  How.    486  ;  see  Carroll  v,  N.   Y. 
&  N.   H.    R.    R.    Co.,    1    Duer,    571  ;  Stean>l)oat  New  Worid  v.  King,  16  id.  471  ; 
Pierce  on  American  Railroad  Law,  pp.  476-83  ;  Todd  v.  Old  Colony,  kc.  R.  R.  Co.,  3 
Allen,  18  ;  Ind.  &c.  R.   R.  Co.   v,  Munday,  21  ln<l.  48.     Con^rat  wnen  the  pass  is  on 
that  condition.     Wells  r.  N.  Y.  &c.  R.  R.  Co.,  24  N.  Y.  181.     Common  carriers  of 
passengers  are  bound  to  take  all  ])a8«engers  who  apply,  so  long  as  they  have  convenient 
acconimo<Iation  for  their  safe  carriage,  an<l  there  in  no  sufficient  excuse  for  their  refusal. 
Jenckes  r.  Coleman,  2  Sumner,  221  ;  Bennett  v.   Dutton,  10  N.   H.  481  ;  Crouch  ». 
L.  &  N.  W.  R.  Co.,  25  Eng.   Law  &   Eq.   287.     Common  carriers  must  carryall  who 
apply,  without  distinction  of  color,  religious  belief,  or  ]X)litical  relations  or  prejudices, 
but  they  may  separate  their  passengers  by  other  <listinc.tions  than  those  of  sex,  if  doing 
so  is  a  soun(i  regulation  to  preserve  peace,  promote  comfort,  secure  order,  or  maintain 
the  rights  of  hoih  oarriors  and  passengers.     Westchester  &  Phila.  R.  R.  Co.  v.  Miles, 
65  Peun.  State,  210.     -{Xor  can  they  discriminate  in  their  charges  in  favor  of  largo 
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§  183.  Contraot  of  Principal  and  Surety  or  Onaranty.  Qa)  Thej 
contract  of  principal  and  surety  or  guaranty  takes  place  when- 
ever one  person  to  procure  credit  for  another,  undertakes  to  be 
answerable  for  him.  The  original  debtor  is  called  principal^  and 
the  collateral  debtor,  surety  or  guarantor.  The  criterion  of  the  ■ 
contract  is,  that  there  is  an  original  debt  or  duty,  for  the  pay- ; 
ment  or  performance  of  which  a  third  person  intervenes,  by  way  j 
of  additional  security.    The  surety  does  not  take  the  place  of  the  { 

shippers.    Scofield  v.  Railway  Co.,  43  Ohio  State,  571. }     Neither  entry  into  the  cars, 
nor  payment  of  fare  is  necessary  to  constitute  one  a  passenger.     Being  in  the  waitin)(- . 
room  of  a  company,  waiting  for  a  train,  is  sufficient.     Gonlon  v.  Grand  S.  &c.  R.  R.  j 
Co.,  40  Barb.  546  ;  Ohio,  &c.  R.  R.  Co.  v.  Muhling.  30  III.  9.    They  are  not  liable  for  in- 
jury to  a  passenger  caused  hy  a  mob  alon^  the  line  of  the  road,  unless  negligent  in 
regard  to  it.     Pittsburg,  &c.  B.  R.  Co.  v.  Hinds,  53  Penn.  State,  512.     Telegraph  Com-  ! 
panics  were  held  in  the  earlier  cases  in  the  United  States  to  be  common  carriers  of  mes- 
sages, and  were  held  to  the  responsibility  of  common  carriers.    They  are  now  held  . 
responsible  QnWJjS]:  ciiiigg^j^     A  good  discussion  of  the  ground  and  measure  of  rt*spon- 
sibility  is  found  in  Ellis  r.  Am.  Tel.  Co.,  13  Allen,  226  ;  and  in  GrinneJl  v.  West.  Un. 
Tel.  Co.,  113  Mass.  299.     The  company  is  liable  to  the  sender  of  a  message  for  failure  | 
to  forward,  and  for  mistakes  in  the  transmission.     The  company  is  not  liable  to  Hie  i 
person  to  whom  a  message  is  directed  for  fa^ure  \o  forward  it,  unless  such  person  had  { 
contracted  with  the  company  for  its  transmission.  ^Tn  the  United  States,  the  company  i  \ 
is  liable  to  the  receiver  of  a  message  for  mistake  in  transmission.     N.  Y.  &  Wash.    * 
Print.  Tel.  Co.  v.  Dryburg,  85  Penn.  State,  I57';"Ellis  v.  Am.  Tel.  Co.,13  Allen,  226 ; 
Elwood  r.West.  Un.  Tel.  Co.,  45  N.  Y.  459;  Lowry  «.  West  Un.  Tel.  Co.,  60  N.Y. 
198  ;  Aiken  v.  West.  Un.  Tel.  Co.,  5  S.  Ca.  358  ;  and  is  liable  to  the  receiver  for  a  message  | 
fygyd  and  sent  by  one  of  its  employees.    Bank  of  Cal.  v.  West.  Un.  Tel.  Co.,  Supreme  ' 
Court  of  Cal.,  July,  1877.     In  tne  United  States  the  sender  of  the  message  also  has  been  f 
held  liable  to  the  receiver  for  mistake  in  transmission  made  by  the  company.     Durkee  v,  \ 
Vermont  Cent  R.  R.  Co.,  29  Vt  127  ;  Saveland  r.  Green,  40  Wis.  431.   In  England  it  ; 
is  held  that  the  company  is  not  the  agent  of  the  sender,  and  hence  the  sender  is  not 
liable  to  the  receiver  for  mistake  in  transmission.     Henkel  v.  Pape,  L.  R.  6  Ex.  7.  ' 
And  also  that  a  tort,  which  consists  in  the  imperfect  performance  of  a  contract,  does  j 
not  give  a  right  of  action  to  one  who  is  not  a  pnrty  to  the  contract,  and  hence  the  i 
receiver  has  no  action  against  the  company  for  mistake  iu  tran8mis.<<ion.    Plavford  v.  ' 
Un.  King.  El.  Tel.  Co.,  L.  R.  4  Q.  B.  706  ;  Dickson  r.  Renter's  Tel.  Co.,  L.R.  2  C. 
P.  Div.  62,  affirmed  on  appeal,  L.  R.  8  C.  P.  Div.  C  A.  1.    Where  a  cipher  despatch,  | 
which  the  company's  agentahad  no  means  of  understanding,  was  by  negligence  sent  in-  ; 
correctly,  the  company  was  held  liable  only  in  nominal  damages.     Saunders  v.  Stewart,  ', 
L.  R.  1  C.  P.  Div.  326.     For  failing  to  send  such  message,  the  company  is  held  liable   j 
only  in  nominal  damages.     Candee  v.  West.  Un.  Tel.  Co.,  34  Wis.  471.     ^  But  a  mes- 
sage, "  Will  give  you  50  for  25,"  is  not  obscure  or  in  cipher.    Telegraph  Co.  v,  Griswold, 
87  Ohio  State,  301.     And  a  company  cannot  stipulate  against  its  own  negligence  ;  and 
negligence  is  presumed  from  inaccurate  trauKmission.    Id.  y    A  condition  that  the  com- 
pany will  not  be  liable  for  damages  unles.s  claim  therefor  be  presented  in  writing  within 
sixty  days  after  sending  the  message,  held  valid  and  binding.     Young  u.  West.  Un. 
Tel.  Co.,  65  N.  Y.  163.   -{It  is  only  liable  for  damages  that  naturally  would  follow 
and  might  be  in  contemplation.     Bank  i;.  Tel.  Co.,  30  Ohio  State,  555.*^     The  condi-r 
tion  on  the  printed  blanks  that  the  company  will  not  be  liable  beyond  tne  cost  of  the\ 
message,    unless  the  message  is   repeated  and   an   additional  charge   paid  therefor, : 
held  in  Indiana  unreasonaHe,  and  invalid.     West  Un.  Tel.  Co.  v.  Fenton,  52  Ind. 
1.     Held  valid  in  Passmore  r.  West  Un.  Tel.  Co.,  78  Penn.  State,  238  ;  Grinnell  / 
V.  West  Uri.  Tel.  Co.,  113  Mass.  299,  in  which  last  case,  the  cases  previous  to  it ' 
are  collated.     But  such  condition  is  valid  only  against  the  sender ;   it  is  not  valid  \ 
against  the  receiver,   whose  right  of  action  is    based  not  on  contract,  but  on  tort  j 
La  Grange  v.  Kelly,  25  La.  Ann.  383. 

(a)  See  3  Kent,  Com.  121  ;  Brandt  on  Principal  and  Surety ;  Baylies  on  Principal 
and  Surety  ;  Fell  on  Guaranty  ;  Reed  v,  Evans,  17  Ohio,  128  ;  Selser  r.  Brock,  3  Ohio 
State,  802  ;  Hall  v,  Williams,  9  id.  17.  A  surety  against  whom  judgment  has  been 
rendered  may,  without  making  payment  himself,  proceed  in  equity  against  his  princi- 
pal, to  subject  the  estate  of  the  latter  to  the  payment  of  the  debt  l£de  v.  WetmoTBy 
4  Ohio  State,  600. 
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principal,  and  make  the  debt  absolutely  bis  own ;  but  jnerelj^o^ 

dertakes  to  pay  in  case  the  principal  does  not.    We  tiave  seen 

jiEat  tHe  fifth  section  of  the  statute  of  frauds  requires  the  contract 

of  the  surety  to  be  in.  writing,  becciuse  it  is  for  the  debt  of  another, 

and  not  his  own  debt.'Tike  other  contracts,  too,  there  must  be  a 

consideration ;  but  whether  this  must  be  expressed  in  writing,  we 

I  have  seen  is  doubtful.    It  is  not  necessary  tliat  the  fact  of  being 

I  surety  should  appear  on  the  face  of  the  writing ;  for  it  may  be 

/iproved  by  parol.    From  what  has  been  said  of  indorsers  of  ncgo- 

luaT)le"  paper,"  you  will  perceive  that  they  become  sureties  for  the 

/parties  before  them  on  the  paper,  and  differ  in  no  respect  from 

I  common  guarantors,  except  that  by  becoming  parties  to  the  paper 

I  successively,  each  becomes  a^istinct  and  not  a  joint  surety,  and 

1  is  entitled  to  notice.    The  most  common  cases  of  sureties,  strictly 

Iso  called,  are  those  of  bail  in  civil  and  criminal  proceedings,  to  be 

idescribed  hereafter,  an^*6f  sureties  in  bonds  for  the  performance 

/of  official  duty.    It  follows  from  the  nature  of  the  obligation,  that 

kt  cannot  e2:ceed  that  of  the  prixicipal,  though  it  may  be  less ;  that 

jit  must  be  for  tiho  same  identical  thing  as  that  of  the  principal; 

land  that  it  must  be  extinguished  by  tlie  extinction  of  the  prin- 

(jcipal  obligation.    Any  compromise,  therefore,  with  the  principal 

Jby  which  he  is  dischargedjmscliarges  the  surety ;  and  any  aJterar 

|tion  in  the  terms  of  the  original  liability,  without  the  consent  of 

/tEe  surety,  discharges  him ;  for  it  is  no  longer  the  same  thing  for 

I  which  he  undertook.    The  most  common  instance  under  this  head, 

'is  that  of  Qiyi'ngrtiW!^  to  the  principal,  (a)     If  the  creditor,  without 

thg^  consent  ot  the  surety,  enters  into  an  agreement,  or  does  any 

act  by  which  he  precludes  himself  from  proceeding  against  the 

principal  the  moment  the  debt  becomes  duo,  he  thereby  discharges 

Ithc  surety ;  but  mere  delay  to  enforce  payment  does  not  have  &i8 

lefifect.  (h)    If  the  surety  is  compelled  to  pay  the  debt,  he  has  his 

(a)  Smith's  Mercantile  Law  (Holcombe  &  Gholson),  465,  466.     If  a  surety  volan* 

tarily  pays  money  on  a  void  obligation,  his  co-surety  is  not  liable  to  contribution. 

I  Russell  V.  Failor,  1  Ohio  State,  327.     An  alteration  to  dischai^  a  surety  must  be  made 

1  by  a  binding  contract,  and  therefore  upon  a  new  consideration.    Woodworth  v.  Brinker, 

•  11  Ohio  State,   693  ;  Jones  v.  Brown,  11  Ohio  State,   601 ;  Ide  t>.  Church,  14  Ohio 

State,  372;  People's  Bank  v.  Parsons,  30  Vt   711.     In  Ohio,  it  has  been  held  that 

i  the  payment  of  usurious  interest,  or  even  a  promise  to  pay  it,  is  a  sufficient  considera- 


than  is  due  is  not  an  extension  unless  so  intended.     Vose  r.  Woodford,  29  id.  245. 

/  If  the  surety  holds  ample  indemnity  ho  is  not  discharged.   Kleinhans  v.  Grenerons,  25  id. 

667.     A  wife  mortgaging  her  property  to  secure  her  husband's  note  is  a  surety  within 

this  rule,  and  is  discharged  by  a  contract  extending  the  note.     Ins.  Co.  v.  McDonnell, 

42  Ohio  StAto,  6o0.     Not  so  of  a  retiring  partner.     Kawson  v.  Taylor,  30  id.  389.  J- 

I       (h)  3  Kent,  Com.  Ill,  112.     Nor  will  failure  to  present  the  claim  to  the  assignee 

I  where  the  jiirincipal  made  an  assignment  for  the  wenefit  of  his    creditors.     Dye   », 

,  Dye,  21  Olno  State,  86.     \  Nor   failure  to  sue  until   the  debtor   becomes  insolvent. 

/Newton  v.  Hammond,  38  id.  430.     Nor  allowing  the  claim  to  be  barred  by  limita- 

.  tions  against  the  principal's  administrator.     Moore  r.  Gray,  26  Ohio  State,  526.  \     The 

strict  rules  of  demana  and   notice  necessary  to  charge  the  indorsers  of  negotiable 

paper,  do  not  apply  to  guarantiea.      Bat  in  the  case  of  a  guaranty  that  a  note  iii 
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action  against  the  principal.  If  there  be  several  co-fiureties,  and  i 
one  pays  the  debt,  the  rest  are  liable  to  contribute  their  share ;  and  ; 
for  this  purpose  we  have  seen  that  accommodation  indorsers  are 
held  to  be  co-sureties  in  this  State,  (a)  At  common  law,  the 
surety  could  not  proceed  against  the  principal,  until  he  had  first 
actually  paid  the  debt ;  and  he  had  no  means  of  compelling  the 
creditor  to  take  any  steps  to  hasten  payment  by  the  principal ;  but 
wo  have  a  statute  for  the  relief  of  sureties  and  bail,  by  which  a 
surety,  by  bond,  bill,  or  note,  being  under  apprehension  that  the 
principal  may  remove,  or  become  insolvent,  may  notify  the  cred- 
itor in  writing  to  sue  the  principal,  and  if  he  fail  to  do  so,  the 
surety  will  be  discharged.  (5)  But  this  statute  does  not  include 
sureties  for  guardians,  executors,  administrators,  or  public  officers. 
Also,  when  a  judgment  is  rendered  against  principal  and  surety, 
by  our  statute  the  latter  may  require  it  to  specify  that  he  is  surety ; 
and  may  have  an  execution  first  issued  against  the  principal,  until 
Iiis  property  is  exhausted,  before  proceeding  against  himself ;  and 
should  he  ultimately  be  obliged  to  pay  the  debt,  he  may  at  once 
sue  out  process  against  the  principal,  and  have  judgment  rendered 
immediately  upon  the  return  of  such  process,  instead  of  waiting 
until  the  next  term,  as  in  other  cases. 
§  184.  Contract  of  insuranoe.  (c)    The  subject  of  insurance  is 

collectible^  the  holder  is  bound  to  nse  reasonable  diUeence  in  collecting  the  note  and  ) 
to  give  reasonftbLEL  potke  to  the  guarantor  of  the  failure  of  the  maker  to  pay  it,  —  / 
ana  the  guarantor  is  mscharged  where  he  suffers  damage  bv  reason  of  the   neglect! 
of  the  hdder.     Bashford  v,  Shaw,  4  Ohio  State,  263 ;  Wolfe  t*.  Brown,  5  id.  304.  \ 
And  if  the  creditor,  in  his  agreement  to  delay  tlie  prosecution  of  a  suit  against  the 
principal  debtor,  reserves  all  rights  and  remedies  against  the  snrety  or  in£>r8er,  the 
surety  or  indorser  is  not  discharged.     Story  on  Prom.   Notes,  §  416  ;  Rees  v,  Ber- 
rington,  2  Yes.  Jr.  (Sumner's  ed.)  544,  noUi;  Sohier  v,  Loring,  6  Cush.  537.      jBut 
abandoning  a  levy  on  the  property  of  the  debtor  releases  the  surety  pro  tarUo  if  the 
plaintiff  knew  he  was  surety.     Day  v,  Ramey,  40  Ohio  State,  446.  ^ 

(a)  Supra,  p.  512,  n.  (b)  ;  1  Story,  Eq.  Juris.  §§  492-504.  As  to  the  rights  of 
subrogation,  see  Constant  v,  Matteson,  22  III.  546. 

(h)  -I  R.  S.  §  5833  ;  Baker  o.  KeUogg,  29  Ohio  State,  663  ;  liffe  v.  Weymouth,  40  id. 
101  ;  Clark  ».  Osborn,  41  id.  28  ;  Meriden  Silver  Plato  Co.  r.  Flory,  44  id.  (1886); 
and  R.  S.  §  5845  authorizes  the  surety  to  Maintain  suit  against  the  principal  to  com- 
pel him  to  pay  the  debt.  Wilkins  v.  Bank,  81  Ohio  State,  565.  That  he  would 
nave  such  nght  of  suit  in  equity  independent  of  the  statute,  see  Horst  v,  Dagae^ 
34  id.  371,  375.  \ 

(e)  On  the  subject  of  Insurance,  see  the  English  treatises  of  Park,  Marshall,  Miller, 
Hughes,  Ellis,  and  Arnold  :  3  Kent,  Com.  Ice.  48,  49,  50  ;  and  the  American  treatises 
of  Phillips,  Duer,  Angell,  Flanders,  and  Wood. 

Much  of  the  litigation  respecting  insurance  has  relation  to  coneealmerU,  misrepreMU' 
taticn,  or  vjarrmUy,  as  to  which,  see  1  Phillips,  §  524  ;  2  Dner,  381  ;  Angell,  §  174.   A 
fact  is  material  to  the  risk^  when  it  tends  to  show  its  nature  and  extent,  and  might 
reasonably  influence  the  taking  or  refusing  it,  or  the  amount  of  premium.     Conceal- 
merit  is  the  suppression  of  such  a  fact,  when  the  other  party  has  not  the  means  of 
knowing,  or  is  not  presumed  to  know  it.     Afisrepresentation  is  a  false  statement  with 
regard  to  such  a  fact.    Both  are  supposed  to  precede  the  making  of  the  policy,  and 
to  have  an  influence  thereupon  ;  and  the  rule  as  to  both  is,  that  if  either  party,  | 
whether  by  design  or  oversijf^nt,  conceals  or  misrepresents  a  material  fact,  l^e  contract  I 
will  be  void.    Materiality  is  a  question  of  fact  for  the  jury.    A  warranty  is  either  , 
expressed^  in  words  contained  in  the  policy,  or  implied  from  such  wor^s.    Its  conse-  ■ 
quences  flow  from  the  policy,  and  not  from  any  thing  preceding.    It  is  not  an  induce-  i 
ment  to  making  the  contract,  but  a  part  of  the  contract  when  made,  and  operates  as  a  \ 
condition  of  its  validity.    Hence  the  materiality  of  the  tt^ct  wananted  la  not  in  qaes-  ' 
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one  of  vast  compass  and  importance.  It  comprehends  three  prin- 
cipal subdivisions  or  brancnes :  namely,  mariney  fircy  and  life  m- 
surance;  on  each  of  which  volumes  have  been  written.  The  utilitj 
of  insurance  is  beyond  all  question.  It  serves  to  equalize  misfor- 
tunes, by  distributing  the  effects  of  an  individual  calamity  among 
many ;  or  to  shift  inevitable  losses  from  those  who  can  ill  afford  to 
bear  them,  to  those  who,  in  the  aggregate,  derive  profit  therefrom. 
It  is,  therefore,  a  contract  highly  favored  by  the  law.  We  have 
no  law  prohibiting  individuals  from  insuring,  but  the  business  is 
chiefly  conducted  by  incorporated  companies.  The  contract  of 
insurance  may  be  defined  to  be,  a  contract  in  which  one  party,  for 
a  stipulated  sum,  agrees  to  indemnify  another  against  certain  risks 
or  perils  therem  specified.  The  contract  itself  is  called  policy,  from 
the  Italian  word  polizza;  the  price  paid  for  insurance,  or^mtz^m; 
the  party  insuring,  insurer  or  underivriter ;  and  the  otner  party 
insured  or  assured,  I  shall  make  some  general  remarks  on  each 
of  the  three  branches  of  insurance  above  named. 

1.  Marine  Insurance,  Here  the  object  is  indemnity  against  the 
perils  of  navigation.  These  perils  are  usually  specified  in  the  pol- 
icy; and  they  may  include  all  casualties  to  which  the  ship  or 
cargo  may  be  exposed,  except  those  which  good  morals  or  public 
policy  require  should  not  be  insured  against.  The  most  common 
perils  are  lightning,  tempest,  fire,  shipwreck,  capture,  robbery, 
blockade,  embargo,  and  barratry.  Barratry  here  means  fraudu- 
lent misconduct  of  the  master  or  his  mariners,  without  the  consent 
or  connivance  of  the  owner ;  for  no  man  can  insure  against  his  own 
misconduct,  (a)  Yet  on  the  score  of  morality,  the  law  of  insur- 
ance is  not  over  scrupulous ;  for  it  permits  a  party  to  insure  against 
the  perils  incident  to  an  illicit  or  contraband  trade,  as  it  respects 
foreign  nations.  The  ordinary  subjects  of  insurance  are  the  ship, 
including  tackle  and  furniture,  the  cargo  and  freight,  and  some- 

i  times  profit  and  commissions.    Seamen  are  not  permitted  to  insure 
their  wages,  because  this  would  take  away  a  strong  stimulus  to 

/exertion.     The  propriety  of  allowing  wager  policies^  where  persons 
insure  upon  the  mere  hope  or  expectation  of  profit  without  having 

■  any  actual  interest  at  risk,  may  well  be  doubted.    Such  policies  are 
expressly  prohibited  in  many  places,  and  would  probably  come 

I  tion.  There  must  be  a  strict  and  literal,  not  merely  a  snbfitantialj  coro^lifpce.  This 
I  is  a  hard  rule,  and  there  is  a  tendency  to  relax  it.  For  leading  cases  on  thene  topics, 
see  Carter  v,  Boehm,  3  Burrows,  1905  ;  Lynch  v.  Dunsford,  14  East,  494  ;  Curry  v. 
Com.  Ins.  Co.,  10  Pick.  635  ;  Fowlor  v,  JEtriA  Ins.  Co.,  6  Cowcn,  673  ;  Bufe  i;.  Turner, 
6  Taunt.  338  ;  N.  Y.  Bowery  v.  N.  Y.  Fire  Ins.  Co.,  17  Wendell,  359  ;  Jennings  p. 
Chenango,  2  Denio,  75 ;  Duncan  v.  Sun,  6  Wendell,  488  ;  Shaw  v.  Robberds,  1  Ne- 
ville k  Perry,  279 ;  b.  c.  6  Ad.  &  El.  76  ;  Smith  v.  Columbia,  17  Pcnn.  State,  258 ; 
Gates  V,  Madison,  6  N.  Y.  469  ;  Protection  v.  Hamian,  2  Ohio  State,  452 ;  Clark  v. 
Man.  Ins.  Co.,  8  How.  235  ;  Wall  v.  East  Hiver,  3  Selden,  370;  Meade  v.  North  hm,  Co., 
8  id.  530  ;  Miller  v.  W.  F.  M.  Ins.  Co.,  1  Handy,  208.  As  to  the  party  in  whose  naine 
the  suit  is  to  be  brought     Protection  In.n.  Co.  r.  Wilson,  6  Ohio  State,  558. 

{a)  ^  If  the  conduct  is  free  from  fraud,  gross  negligence,  or  wilful  violation,  it  is  not 

"  barratry,  though  it  causes  loss.     Germania  Ins.  Co.  v.  Sherlock,  25  Ohio  State,  33. 

Negligence  of  oflSciers  or  employees,  is  one  of  the  perils  insured  against.     Perrin  r. 

Protection  Ins.  Co.,  11  Ohio  147.    PhoBuiz  Ins.  Co.  o.  Erie  Transp.  Co.,  117  U.  S.  812.  f 
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within  our  statute  against  gaming.    Indeed,  such  policies  are' 
contrary  to  the  fundamental  idea  of  insurance,  which  is  indem-j 
nity  against  loss ;  for  there  can  be  no  apprehension  of  loss,  when/ 
there  is  nothing  at  risk.    Yet  wager  policies  of  this  description! 
have  sometimes  been  sustained,  when  the  underwriter  knew  that 
the  insured  had  nothing  at  risk.    There  is  a  distinction  between 
open  and  valued  policies.     An  open  policy  is  where  the  amount  of  I 
interest  is  not  specified,  but  left  to  be  proved  in  the  event  of  loss. . 
A  valued  policy  is  where  the  parties  have  fixed  a  value  to  the  sub- ' 
ject  insured,  which  shall  be  binding  in  case  of  loss.    It  is  obvious ! 
that  all  wager  policies  must  be  valued  policies ;  but  the  fact  of  valu- 
ation will  not  of  itself  sustain  them,  because  the  valuation  in  the 
policy  is  held  not  to  be  so  entirely  conclusive  but  that  the  insurer 
may  prove  that  the  whole  subject  of  insurance  was  never  at  risk. 
Still  more,  he  may  show  that  there  was  no  interest  whatever  at 
risk.     When  a  loss  occurs  within  the  perils  insured  against,  it  is 
either  partial  or  total.    It  is  usual  to  insert  a  memorandum  in  the 
policy,  that  the  insurer  shall  not  be  answerable  for  any  partial  loss 
within  a  certain  per  centuniy  commonly  five.    The  object  is  to  ex- 
clude trifling  injuries,  and  sometimes,  on  certain  articles  liable  to  ; 
gradual  deterioration,  all  partial  loss  is  excluded,  for  the  same  rea-  j 
son.    Where  the  policy  is  open,  the  value  is  estimated  at  the  place  i 
of  departure,  adding  expenses.    The  policy  contains  a  special  au-,l 
thority  to  the  master  to  incur  expense  in  preventing  loss  or  saving! 
property  ;  and  from  the  moment  of  disaster,  he  becomes  the  agent  | 
as  well  for  the  insurer  as  the  insured.     In  adjusting  a  partial  in- 
jury to  the  sliip,  where  the  insurer  pays  for  the  repairs,  the  rule 
is,  to  allow  one-third  of  the  value  of  the  new  materials,  for  their 
increased  value  above  the  old.    A  total  lossj  strictly  so  called, If 
seldom  occurs;  and  when  it  does,  the  custom  is  to  stipulate  that 
the  insurer  shall  deduct  a  small  per  centum j  say  two  or  three, 
from  the  whole  amount  of  insurance,  in  order  to  take  from  the 
insured  all  motive  to  desire  a  total  loss,  from  the  certainty  of  a 
full  indemnity.     But  a  technical  total  loss  occurs  whenever  the  ■ 
damage  exceeds  one-half  the  amount  at  risk ;  because  then  the 
insured  has  a  right  td"  abandon  to  the  insurer,  and  proceed  for  a 
total  loss.    From  the  moment  of  such  abandonment,  the  thing 
insured  becomes  the  property  of  the  insurer,  and  everything  is 
done  at  his  risk  and  expense,  (a)     The  contract  of  insurance  is 
pre-eminently  one  of  good  faith.     The  insured  is  bound  to  make  a 
full  disclosure,  at  the  time  of  taking  out  the  policy,  of  all  matters 
affecting  the  risk,  within  his  particular  knowledge.    And  during 
the  continuance  of  the  risk,  he  must  do  nothing,  by  deviation, 
negligence,  or  otherwise,  to  increase  the  risk.    The  loss  may  have 

(a)   <{ Globe  Ins.  Co.  v.  Sherlock,  25  Ohio  State,  50,  as  to  the  difference  between 
actual  total  loss  and  constructive  total  loss.  ^     Cincinnati  Ins.  Co.  v.  Duffield,  6  Ohio 
State,  200.      <|  There  can  be  no  claim  for  a  total  loss  without  abandonment  where  the  f 
bait  remains  tn  specie.     Globe  Ins.  Co.  v.  Sherlock,  25  id.  50.     The  right  of  mban-j 
dounient  only  obtains  in  marine  insurance,  y 
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ooonrred  before  the  inBnrance  is  effected,  bat  the  insured  mart  not 
know  this.  The  expression  ^^  loit  or  not  loit^^  in  the  policj,  does 
^not  save  the  insured,  if  he  knew  of  the  loss.  There  is  also  an  in»- 
plied  warranty  on  the  part  of  the  insured  that  the  ship  is  in  aU 
jrespects  iea-worthy  at  the  commencement  of  the  risk ;  which  in* 
jcludes  not  only  a  sufficient  ship,  tackle  and  furniture,  but  also  a 
(sufficient  master  and  crew.  In  case  of  double  ifuuranee^  where  pol- 
icies do  not  stipulate  the  contrary,  the  rule  of  contribution  applies, 
and  each  insurer  contributes  in  proportion  to  his  amount. 

2.  Fire  In»wranee.  (a)  Fire  is  one  of  the  peiils  in  marine  in- 
surance ;  but  I  speak  now  of  insurance  against  fire  on  land.  In 
this,  however,  there  is  little  that  is  peculiar.  The  character  and 
situation  of  the  building  must  be  fully  described  by  the  applicant^ 
and  the  purpose  for  which  it  is  occupied ;  and  no  diange  in  either 
ean  be  made  by  which  the  risk  is  increased,  (i)    If  the  fire  happen 

ia)  When  the  afprMment  to  insure  is  complete,  and  the  aoplicant  hu  complied 
irith  aU  the  conditiona  imposed,  tiie  risk  commences,  althoiwb  the  policy  majr  nol 
hsTO  been  issued.  Hamilton  v.  Lycoming  Ins.  Co.,  6  Barr  (Fenn.),  889 :  Paun  sb 
ICedina  Fire  Ins.  Ca,  20  OIwh  629  ;  Kentncky  Mutual  Insurance  Co.  «l  Jenks,  6  Ib4 
(Porter)  96 ;  Lightbody  e.  North  American  Ins.  Co.,  28  Wendell,  18 ;  Carpenter  «» 
iCutual  Safety  Ins.  Co.,  4  Sandf.  Ch.  408 ;  Suydam  v.  Columbus  Ins.  Co.,  18  Ohio,  459 ; 
Nenlle  v.  Cincinnati  Ins.  Co.,  19  id.  452 ;  Hallock  v.  Commercial  Ins.  Co.,  2  Dntdier, 
^68.  The  contract  of  insurance  liiay  be  made  by  letter.  Tayloe  «.  Merchants'  fin 
fins.  Ca,  9  How.  890 ;  Mactier  «.  Frith,  6  Wendell,  108.  In  the  absence  of  any  sta^ 
I  nte^  a  verbal  contract  of  insurance  is  binding.  Trustees  First  Baptist  Church  «.  Brook* 
lyn  Fire  Ins.  Co.,  19  N.  Y.  805  ;  Mobile  Marine  Dock  &  Mut.  Ins.  Ca  v,  McMUlaa,  81 
'Ala.  711 ;  Post  v.  £tna  Ins.  Co.,  48  Barb.  851 ;  Kelly  v.  Commonwealtii  Ins.  Ca,  10 
Boeworth,  82  ;  Audubon  «.  EzceUior  Fire  Ins.  Co.,  27  N.  Y.  216 ;  Commercial  Mat 
Marine  Ins.  Ca  v.  Union  Mut  Ins.  Co.,  19  How.  818 ;  Ins.  Co.  v.  Wall,  81  Ohio  Stato^ 
628.  Though  the  charter  of  an  insurance  company  provides  that  the  policies  are  to  be 
signed  l^  tne  president,  this  does  not  prevent  the  corporation  from  makinff  an  onl 
contract  for  insurance.  Sanborn  «.  Fireman's  Ins.  Co.,  16  Grav,  448 ;  Walker  «, 
Metropolitan  Ins.  Ca,  56  Maine,  371*  But  see  Henning  v.  United  States  Ins.  Co.,  47 
Mo.  425.  The  question  has  been  raised  whether  the  stamp  laws  affect  this,  but  I  do 
not  see  why  they  should  prevent  this  contract  being  verbal  any  more  than  any  othei: 
All  contracts  are  required  to  be  stamped,  if  on  paper,  but  it  has  never  been  thought 
that  this  required  all  contracts  to  be  written.     West  Mass.  Ins.  Co.  v.  Duffey,  8 

I  Kansas,  847.  Statements  in  the  application  when  referred  to  *'as  forming  a  part  of 
the  policy,"  will  have  the  effect  of  a  warranty.  Byers  v.  Ins.  Co.,  35  Ohio  State,  606  ; 
Burrett  r.  Saratoga  County  Mutual  Fire  Ins.  Co.,  5  Hill,  188  ;  Mnrdock  v,  Chenango 
County  Mutual  Ins.  Ca,  2  N.  Y.  210  ;  Sexton  v.  Montgomery  County  Mutual  Ins.  Co., 
9  Barb.  200  ;  Kennedy  v.  St.  Lawrence  County  Mutu^  Ins.  Co.,  10  id.  285  ;  Willianu 
/  V.  N.  £.  Mutual  Fire  Ins.  Co.,  81  Maine,  224.  CtnUm^  if  not  thus  referred...to. 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72  ;  Snyder  v.  Fanners'  Ins.  Co^riY^ld'.  92  } 
8.  c.  16  id.  481.  See  Sheldon  v.  Hartford  Fire  Ins.  Co.,  22  Conn.  235  ;  Jennings  ou 
Chenango  Mutual  Ins.  Co.,  2  Denio,  75 ;  Protection  Ins.  Co.  v,  Harmer,  2  Ohio  States 
452. 

(6)  Sillem  v.  Thornton,  26  Eng.  Law  &  £q.  238 ;  Glen  v.  Lewis,  20  id.  864  ;  Stet« 

son  V,  Mass.  Mutual  Fire  Ins.  Co.,  4  Mass.  830  ;  Jefferson  County  Ins.  Co.  o.  Cotheal, 

7  Wendell,  72 ;  Grant  v.  Howard  Ins.  Co.,  5  Hill,  10  ;  Richards  v.  Protection  Ins.  Co. 

80  Maine,  273  ;  Moore  v.  Protection  Ins.  Co.,  29  id.  97  ;  Billing  v.  Tolland,  20  Conn. 

180  ;  Harris  v.  Columbiana  Ins.  Co.,  4  Ohio  State,  285  ;  Washmgton  Mutual  Ins.  Ca 

V,  Mer.  &  Man.  Mutual  Ins.  Co.,  5  id.  450 ;  Sarsfield  v.  Metropolitan  Ins.  Co.,  61 

f  Barb.  479.    Want  of  explicitness  to  the  answers  to  interrogatones  is  waived  bv  the 

;  issuing  of  the  policy.     Nichols  v,  Fayette,  &c.  Ins.  Co.,  1  Allen,  63  ;  Liber^  Half  Ass^ 

v.  Housatonic  Mut.  Fire  Ins.  Co.,  7  Gray,  261.    Where  tlie  ** storing'*  of  hazardooii 

^  articles  is  prohibited,  the  policy  is  held  not  to  be  vitiated  where  the'storing  is  not  tbo 

*  principal  object  of  the  deposit,  but  is  merely  incidental  to  it,  as  only  for  consumptioq 

or  other  temporary  purposes.    N.  Y.  Equitable  Ins.  Co.  v.  Langdon,  6  Wendell,  628 ; 
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tfarongh  the  gross  misconduct  or  the  intentional  act  of  the  insured, 
the  insurer  is  clear,  (a)  The  policy  may  be  either  open  or  valued, 
but  is  usually  valued ;  and  an  insurance  upon  a  building  does  not 
cover  the  movables  in  the  building,  unless  by  express  stipulation. 
Whatever  is  saved  from  the  fire  goes  to  the  benefit  of  the  insured ; 
that  is,  the  insurer,  to  the  extent  of  his  undertaking,  must  make 
good  the  amount  actually  lost,  and  not  merely  the  proportion  which 
the  amount  lost  bears  to  the  whole  amount.  (6)  There  is  no  such 
thing  as  abandonment  for  a  total  loss.  The  insurer  may  always 
repair,  if  he  chooses ;  but  the  rule  of  one-third  new  for  old  does  j 
not  here  apply,  (c)  It  is  usual  to  enumerate  certain  articles,  and 
certain  occupations,  which,  by  reason  of  the  very  great  hazard  of 
fire,  are  excluded  from  the  policy,  (d) 

8.  c.  1  Hall,  226  ;  O'Nell  v,  Buffalo  Fire  Ids.  Co.,  8  Comst.  122  ;  Hpds  v.  Schenectady 
Couuty  Mutual  Ins.  Co.,  16  Barb.  119 ;  Bafierty  v.  New  Brunswick  Fire  Ins.  Co.,  8 
Harrison,  480 ;  Harris  v.  Columbiana  Ins.  Co.,  4  Ohio  State,  285.  But  see  Glen  v. 
Lewis,  20  Eng.  I^aw  &  Eq.  364.  See  Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y.  680 ; 
Westfall  V.  Hudson  River  Fire  Ins.  C-o.,  2  Eernan,  289  ;  Lee  v.  Howard  Fire  Ins.  Co., 
8  Gray,  583 ;  Macomber  v,  Howard  Fire  Ins.  Co.,  7  id.  257.  As  to  misstatements 
of  the  distance  of  other  buildings,  see  Burritt  v,  Saratoga  Couuty  Mutual  Ins.  Co.,  6 
Hill,  188  ;  Jennings  v.  Chenango  County  Mutual  Ins.  Co.,  2  Denio,  75  ;  Wilson  v, 
Herkimer  Co.,  &c.,  6  N.  Y.  58  ;  Wall  v.  Eaat  River  Mutual  Ins.  Co.,  3  id.  370  ;  Gates 
V.  Madisou  County  Mutual  Ins.  Co.,  2  N.  Y.  48 ;  s.  c.  5  N.  Y.  469  ;  Hall  v.  People's 
Mutual  Fire  Ins.  Co.,  6  Gray,  185  ;  Allen  v.  Chkrlestowii  Mutual  Fire  Ins.  Co.,  5  id« 
884.  As  to  misstatements  of  title,  see  Smith  v.  Bowditch  Mutual  Fire  Ins.  Co.,  6 
Cush.  448  ;  Allen  v.  Charlestown  Mutual  Fire  Ins.  Co.,  5  Gray,  384  ;  Jenkins  v.  Quincy 
Mutual  Fiiv  ins.  Co.,  7  id.  870 ;  Byers  v.  Ins.  Co.,  85  Ohio  State,  606. 

(a)  But  the  mere  negligence  of  the  assured  or  his  servants,  where  there  is  no  ^ 
fraud,  is  not  sufficient  to  defeat  the  policy.  Shaw  v.  Robberds,  6  Ad.  k  £1.  75,  88 ;  | 
8.  o.  1  N.  &P.  279 ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Peters,  517,  518 ;  Waters  v. 
Merchants'  Louisville  lus.  Co.,  11  id.  225  ;  Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  147, 
overruling  Lodwick  v.  Kennedy,  5  id.  433  ;  St.  Louis  Ins,  Co.  v.  Glasgow,  8  Missouri, 
713  ;  Mathews  r.  Howard  Ins.  Co.,  13  Barb.  234,  overruling  Grim  v.  Phoenix  Ins.  Co., 
18  Johns.  451  ;  Hynds  v.  Schenectady  County  Ins.  Co.,  16  id.  119  ;  St.  John  v.  Am. 
Mut.  F.  &  M.  Ins.  Co.,  1  Duer,  871 ;  Coneland  v.  N.  E.  Ins.  Co.,  2  Me.  432 ;  Chandler 
r.  Worcester  Fire  Ins.  Co.,  3  Cush.  328  ;  Butman  v.  Monmouth  Fire  Ins.  Co.,  35  Maine, 
227  ;  CatUn  r.  Springfield  Fire  Ins.  Co.,  1  Sumner,  434  ;  Henderson  v.  Western  Marine 
and  Fire  Ins.  Co.,  10  Rob.  (I>a.)  164  ;  Cumberland,  &c.  Co.  v,  Douglas,  58  Penn.  State, 
419.  But  if  the  negligence  of  the  insured  himself  amounts  to  real  recklessuess  or  mis-  j 
conduct,  it  will,  it  seems,  be  a  defence  to  an  action  on  the  policy.  Johnson  v.  Berk- 
shire Ins.  Co.,  4  Allen,  388.  As  to  the  distinction  between  recklessness  or  misconduct 
and  mere  negligence,  see  Citizens'  Ins.  Co.  v.  Marsh,  41  Penn.  State,  386.  Where  the 
policy  is  payab^  to  a  third  party  in  case  of  loss,  he  is  affected  by  the  acts  of  the  assured, 
m  the  absence  of  any  special  provision  relieving  him  from  responsibility  for  such  acts 
of  the  assured.  Fogg  v.  Middlesex  Mutual  Fire  Ins.  Co.,  10  Cush.  846  ;  Hale  v. 
Mechanics'  Mutual  Fire  Ins.  Co.,  6  Gray,  169  ;  Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17 
N.  Y.  391. 

(b)  Trull  r.  Roxbury  Mutual  Fire  Ins.  Co.,  3  Gushing,  267. 

(c)  Brinley  v.  National  Ins.  Co.,  11  Met.  195. 
(rf)  The  insurance  being  against  fire,  there  must  generally  be  actual  ignition  to 

bring  the  loss  within  the  jwlicy.    Therefore,  a  loss  by  intense  heat,  the  ex))losion  of 
steam,  lightning,  or  the  removal  of  goods  through  apprehension  of  a  neighboring 
fire,  is  not  within  the  policy.     Austin  v.  Drewe,  6  Taunt.  436  ;  8.  c.  4  Camp.  860 ; 
Millaudon  v.  N.  0.  Ins.  Co.,  4  La.  An.  15  ;  Babcock  v.  Montgomery  County  Mutual  Ins. 
Co.,  6  Barb.  537  ;  8.  c.  4  N.  Y.  326  ;  Kenniston  v.  Mer.  Co.  Mutual  Ins.  Co.,  14  N.  H. 
841  ;  Hillier  r.  Alleghany  County  Mut.  Ins.  Co.,  3  Barr  (Penn.),  470.     But  losses  ) 
through  hand  fide  efforts  to  extinguish  the  fire,  as  by  wetting  and  soiling  goods,  or  , 
losses  by  theft,  consequent  upon  their  forced  removal,  are  fairly  within  the  policy.  ] 
Witherel  r.  Maine  Ins.  Co.,  49  Maine,  200  ;  Newmark  v.  Liverpool,  Ac.  Ins.  Co.,  80 
Missouri,   160  ;  Talamon  v.  Home,  &c.  Ins.  Co.,   16  La.  An.  426  ;   Whitehurst  v. 


588  PABTIOULAB  C0NTBACT8. 

8.  lAfe  Insurance,  (a)    This  is  a  contract  by  which  the  insurer, 

Fayetteville,  &g.  Ins.  Co.,  6  Jones  Law,  352  ;  Tilton  v.  Hamilton  Ins.  Co.,  1  Bosworth, 

/867.     And  wliere  the  loss  is  incurred  in  the  band  fide  removal  of  goods  in  consequence 

.of  the  dangerous  proximity  of  a  fire,  it  is  within  the  policy,  though  the  building  in  which 

.'  tliey  were  contained  never  actually  catches,     l^ilx^r  v.  Liverpool,  &c  I  us.  Co.,  6  Bufth 

(Ky.),  639  ;  White  v,  Rf|^>uhlic,  &c.  Ins.  Co.,  57  Maine,  91.     Where  the  policy  containa 

an  exceiition  of  '*  explosion,"  what  language  will  include  as  loss  by  hra  coDsefjaent 

upon  the  explosion,  and  what  will  not,  see  United  L.  F.  k  M.  Ins.  Co.  v.  Foote,  28 

Ohio  State,  340  ;  Boatmen's  F.  &  M.   Ins.  Co.  v.  Parker,  23  Ohio  State,  86.     The 

insurer  must  have  an  interest  in  the  pro])erty  insured,  both  when  the  insarance  ie 

eflfected  and  when  the  loss  occurs,  and   this  interest   may  be  legal  or  equitable. 

M'Givney  v.  Phcenix  Ins.  Co.,  1  Wendell,  85  ;  Tyler  v.  Fire  Ins.  Ca,  12  Wendell,  607  ; 

8.  c.  16  id.  385  ;  Swift  v.  Vt.  Mutual  Ins.  C-o.,  18  Vt.  305  ;  Perry  County  Ina.  Co.  v. 

Stewart,  19  Penn.  State,  45 ;  Insurance  Co.  v.  Updegraff,  21  id.  513  ;  Fowler  v.  New 

York,  Ac.  Ins.  Co.,  26  N.  Y.  422. 

Thus  the  mortsngor  and  mortgagee  may  each  insure  the  premises.     The  mort- 
gagor, in  cose  of  loss,  can  recover  the  full  value  of  the  premises,  not  exceeding  the 
sum  insured.     But  the  mortgagee  can  only  recover  the  value  of  his  debt,  and  if  it  ia 
paid,  he  can  recover  nothing.     Carpenter  v.  Providence  Ins.  Co.,  16  Peters,  496  ;  Mot- 
ley V.  Manuf.   Ins.  Co.,  29  Maine,  837 ;  French  v.  Rogers,  16  N.  U.  177.     It  hat 
recently  been  held,  that  the  mortgagee  may  recover  of  the  insurers  the  sum  insured, 
and  that  the  insurers  are  not  entitled  to  be  subrogated  to  his  rights  against  the  mort* 
gagor.     King  v.  State  Mutual  Fire  Ins.  Co.,  7  Cushing,!.     Hut  see  the  authorities 
there  cited,  and  Smith  v.  Columbia  Ins.  Co.,  17  Penn.  State,  253  ;  Insurance  Co.  v.  Up- 
degraff, 21  id.  513  ;  Pentz  v.  iEtna  Fire  Ins.  Co.,  3  Edw.  Ch.  341  ;  s.  c.  9  Paige,  668  ; 
Morrison  v,  Tennessee  M.  &  F.  Ins.  Co.,  18  Mishouri,  262  ;   Cushing  v.  Thompson,  34 
Maine,  496  ;  Queliec  Fire  Ins.  Co.  v.  St.  Ix)uis,  £2  Eug.  Law  &  £<].  73  ;  Loorois  v.  Eagle 
Life  &  Health  Ins.  Co.,  6  Gray,  396  ;  Concord  Ins.  Co.  v.  W^oodoury,  45  Maine,  447. 
i       The  alienation  of  the  interest  of  the  insured  avoids  the  policy,  unless  made  with 
'  the  consent  of  the  insurer.     Ins.  Co.  v.  Archer,  36  Ohio  State,  608  ;  Carpenter  v. 
{Providence  Washington  Ins.  Co.,  16  Peters,  502  ;  Wilson  v.  Hill,  8  Met.  66.     But  a 
I  mortgage  is  held  not  to  be  such  an  alienation.     {  Bycrs  v.  Ins.  Co.,  35  Ohio  State,  606. 
^'The  retirement  of  a  partner  is  not  an  alienation.     West  v.  Citizens  Ins.  Co.,  27  Ohio 
State,  1.  }•     Jackson  v.  Moss.  Mutual  Fire  Ins.  Co.,  23  Pick.  418  ;  Conover  v.  Mutual 
Ins.  Co.,  3  Denio,  254  ;  Shepherd  v.  Union  Mutual  Fire  Ins.  Co.,  38  N.  H.  232 ; 
Smith  r.  Monmouth,  &c.  Ins.  Co.,  50  Maine,   96.     Contra,  M'C^loch  v.  Indiana 
*.  Mutual  Fire  Ins.  Co.,  8  Blackf.  50.     Where  notice  is  required  to  be  given  of  all  alter- 
lations  in  the  ownership,  or  encumbrances,  a  mortgage  is  included.    Edmonds  v.  Mutual 
Ins.  Co.,  1   Allen,  311  ;  llutchins  v.  Cleveland  Mutual  Ins.  Co.,  11  Ohio  State,  477. 
Where  the  charter  of  a  Mutual  Insurance  Company  requires  encumbrances  to  be  noticed 
in  the  written  application,  or  the  i>olicy  is  to  be  void,  a  verbal  notice  of  an  incnm- 
Ibmnce  is  not  sufficient.     Smith  v.  tanners'  Ins.  Co.,  19  Ohio  State,  287.     The  aeiznie 
jand  sale  of  the  property  on  execution,  even  when  the  assured  has  only  an  equity  of  re- 
'den)[)tion,  ai-c  not  an  alienation  so  long  as  the  right  to  redeem  the  property  seized 
■  remains.     Strong  t'.   Ins.   Co.,  10  Pick.  40;  Clark  v.  N.  E.  M.  F.  Ins.  Co.,  6  CusIl 
342  ;  Rice  v.  Tower,  1  Gray,  426  ;  see  Buffuni  v.  Bowditcli,  10  Cush.  540.     Whether 
(the  divesting  of  all  interest  of  the  assured  by  operation  of  law,  as  by  the  foreclosure  of 
fa  mortgage,  is  an  alienation,  may  be  considen^d  an  o)ien  question  ;  but  the  better 
fopinion  is  that  it  is  an  alienation.     McLaren  v.  Hartford  Fire  Ins.  Co.,  5  N.  Y.  161; 
'Bragg  r.  N.  E.  Mutual  Fire  Ins.  Co.,  5  Foster  (N.  H.),  289.     Such  a  sale  has  been 
held  an  alienation,  although  subsequently  to  the  loss  the  sale  is  set  aside  by  consent. 
Mt.  Venion  Man.  Co.  v.  Summit  Co.  Mutual  Ins.  Co.,  10  Ohio  State,  347.      -{But  not 
■if  set  fusido  before  loss.     Ins.  Co.  t*.  Sampson,  38  id.  672.}-     A  conveyance  in  trust  for 
creditors,  though  in  fraud  of  the  insolvent  laws,  is  an  alienation.     Dadmun  Man.  Co. 
.».  Worcester  Mutual  Fire  Ins.  Co.,  11  Met.  429.     An  assignment  in  insolvency  is  an 
Jalienation.   Little  r.  Ins.  Co.,  38  Ohio  State,  110 ;  Younc  i'.  Eagle  Ins.  Co.,  14  Gray,  150. 
'  'A  contract  to  convey  is  not  an  alienation.    Tnimbull  v.  Portage  County  Mutual  Ins.  Ca, 
12  Ohio,  305;   Masters  r.   Madison  County  Mutual  Ins.   Co.,  11  Barb.  C24  ;  Perry 
County  Ins.  Co.  i\  Stewart,  19  Penn.  State,  45  ;  Morrison  v,  Tennessee  Marine  and  Fire 
Ins.  Co.,  18  Missouri,  262.     As  to  the  time  when  the  insurance  begins,  see  Kentucky 


(a)  •{  Life  insurance,  unlike  fire  and  niarinn,  is  not  a  contract  of  indemnity.  J-  See, 
in  addition  to  the  treatises  rm  Insurance  ali'oady  cited,  the  recent  works  of  Reynolda, 
Bunyon,  and  Bliss  on  Life  Insurance. 
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for  a  fixed  premium,  undertakes  to  pay  a  stipulated  sum,  if  the 
person  whose  life  is  insured  die  within  the  time  for  which  insur- 
ance is  e£fected.  The  sum  paid,  by  way  of  premium,  may  be  either 
a  sum  in  gross,  or  a  sum  annually.  The  term  of  insurance  may 
be  either  a  given  number  of  years,  or  for  life ;  and  the  life  insured  t 
may  be  either  that  of  the  person  who  procures  the  insurance,  or  ' 
that  of  any  other  person  in  whose  life  he  is  actually  interested,  (a)  • 
The  rules  by  which  life  insurance  is  governed  are  founded  upon 
a  calculation  of  the  average  chances  of  human  life  in  certain  re- 
gions, and  they  are  as  fixed  and  certain  as  any  other  rules.  The 
applicant  is  required  to  furnish  a  written  answer  to  a  set  of  queries 
relating  to  his  age,  habits,  occupation,  constitution,  and  the  like ; 
and  similar  queries  are  usually  addressed  to  his  medical  adviser, 
and  to  some  intimate  friend.  These  answers  become  part  of  the 
contract ;  and  any  misrepresentation  or  concealment  vitiates  the 
policy.  (()    Restrictions  are  usually  inserted,  as  to  the  places  to 

Mutual  Ins.  Co.  v,  Jenks,  6  Ind.  (Porter)  96.     A  condition  in  an  insurance  policy  that ' 
a  suit  upon  the  same  shaU  be  brought  only  in  the  county  where  the  company  is  estab- 
lished, is  not  binding  on  the  assured.    Nute  v.  Hamilton  Mutual  lus.  Co.,  6  Grav, 
174 ;  Hall  v.  People's  Mutual  Fire  Ins.  Co.,  6  id.  185..  ^Bnt  a  provision  limiting  tne  i 
time  within  which  the  suit  is  to  be  brought,  is  valid.     Burton  v.  Buckeye  Ins.  Co.,  26  | 
Ohio  State,  467  ;  Portage  Co.  Mutual  Fire  Ins.  Co.  v.  West,  6  Ohio  SUte,  599  ;  Cray 
r.  Hartford  Fire  Ins.  Co.,  1  Blatchford,  C.  C.  280  ;  Wilson  v.  Mtna,  Ins.  Co.,  20  Vt. 
99  ;  Amesbury  v.  Bowditch  Mutual  Fire  Ins.  Co.,  6  Gray,  696 ;  FuUam  v.  N.  Y.  Union 
Ins.  Co.,  7  id.  61. 

(a)  A  cou tract  by  which  an  association  for  a  consideration  engages  to  pay  money 
at  the  death  of  a  member  to  one  who  has  an  interest  in  his  life,  is  a  contract  of  insur- 
ance, notwithstanding  the  amount  to  be  paid  is  not  a  gross  sum,  but  is  graduated  by 
the  number  of  members  holding  similar  contracts  ;  notwithstanding  the  premium  to 
be  \yai(\  depends  upon  the  contingency  of  the  death  of  members  ;  and  notwithstanding 
it  provides  no  means  of  enforcing  the  payment  of  the  consideration.  Com.  v.  Wether- 
bee,  105  Muss.  162. 

(6)  Vose  V.  Eagle  Life  and  Health  Ins.  Co.,  6  Cush.  42  ;  Miles  v.  Conn.  Mutual 
Life  Ins.  Co.,  3  Gray,  580  ;  Geach  v.  lugall,  14  Meeson  &  Wels.  95  ;  Anderson  v,  Fitz- 
^rald,  24  En^.  Law  &  Eo.  1  ;  Duckett  v.  Williams,  2  Cr.  &  Mees.  348  ;  8.  o.  4 
Tyrwh.  240 ;  Hartman  v.  Keystone  Ins.  Co.,  21  Penn.  State,  466.  As  to  the  effect 
of  the  husband's  declarations  in  relation  to  his  health,  where  the  policy  is  taken  out 
in  the  wife's  name  and  for  her  sole  use,  see  Fraternal  Mut.  Life  Ins.  Co.  v.  Applegate, 
7  Ohio  State,  292  ;  Ins.  Co.  v.  Cheever,  36  id.  201. 

Estoppel  of  the  Company  by  <xct  of  agent.     The  change  introduced  into  the  busi- 
ness of  insurance  by  the  use  of  soliciting  agents  has  induced  a  modification  of  the  old 
rules  as  to  re{)n.'sentations,  and,  in  some  cases,  as  to  warranties.    The  supreme  court  of 
the  United  States  has  held,  and  affirmed  and  re-affirmed  the  holding,  that  the  agent 
acts  as  agent  of  the  company,  not  of  the  applicant,  in  taking  the  application  ;  that  the 
powers  of  the  agent  will  not  be  nan'owed  by  limitations  not  communicated  to  the  per- 
son with  whom  he  deals,  and  the  company  must  be  held  res])onsible  to  parties  with ! 
whom  it  transacts  business  by  the  acts  and  declarations  of  the  agent  withm  the  scope 
of  his  employment.     Hence,  if  the  applicant  makes  a  fair  statement  of  what  hey 
knows,  and  the  agent  fills  out  the  application  incorrectly  by  using  his  own  judgment] 
in  omitting  or  describing,  or  interpreting  what  the  applicant  said,  the  commny  cannot 
defeat  a  suit  on  the  policy  by  proof  of  the  untruth  of  such  statements.     The  assuredf 
is  allowed  to  give  oral  proof  of  his  statements  made  to  the  agent,  not  to  contradict  \ 
the  written  application  or  to  show  a  contract  different  from  that  contained  in  the  i 
policy,  but  to  estop  and  disable  the  company  from  showing  the  untruth  of  the  written  ' 
statt^ments.     Un.  M.  L.  Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ;  Ins.  Co.  v,  Mahone, 
21  Wall.  152  ;  N.  J.  M.  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610  ;  also  McBride  v.  Repub- 
lic L.  Ins.  Co.,  30  Wis.  562 ;  Boos  v.  World  Ins.  Co.,  4  Hun,  133.     Where  the  ap- 
plicant signed  the  application  in  blank  and  the  agent  of  the  company  filled  it  without 
authority  or  direction  from  the  applicant,  the  company  ib  liable  on  a  policy  issued 


•-' 
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which  the  insured  may  go ;  and  should  ho  go  without  permissloii, 

to  any  of  the  prohibited  places,  the  policy  is  forfeited,  (a)    Death 

by  suicide,  duelling,  or  at  the  hands  of  justice,  is  likewise  excepted 

■  from  the  policy.  (6)    The  warranty,  that  the  person  is  in  good 

;  health  at  the  date  of  the  policy,  and  has  no  disease  tending  to 

shorten  life,  is  construed  liberally  for  the  insured :  and  only  re- 

;  quires  that  he  should  have  been  in  reasonably  good  health,  aud 

''  without  any  manifest  and  palpable  disease,  (c)    When  one  person 

insures  the  life  of  another,  he  is  required  to  have  a  pecuniary 

interest  in  that  life,  to  avoid  the  objection  to  a  wager  policy ;  aJ, 

for  example,  the  interest  of  a  creditor  in  the  life  of  his  debtor,  or 

a  wife  in  the  life  of  her  husband,  and  the  like.  ((2)    It  is  a  settled 

thereon,  Dotwithstandinc  misstatements  mode  in  the  application.  Hingston  v.  JEtnm 
Ins.  Co.,  42  Iowa,  46  ;  Ins.  Co.  v,  McGookey,  83  Ohio  State,  555.  Where  the  agent 
took  a  genuine  application,  but  imposed  a  spurious  one  on  the  company,  the  coroivuiy 
is  liable  on  a  policy  issued  thereon.  Ins.  Co.  r.  Eshelman,  30  Ohio  State,  608.  Wliero 
tlie  a^ent  fraudulently  inserted  answers  not  given  by  the  ai)plicant,  but  the  applicant 
signed  the  application  without  reading  it  or  hearing  it  read,  and  such  incorrect  an* 
swen  were  warranties,  the  applicant  was  held  inexcusably  negligent,  and  the  company 
was  not  bound.  Ryan  v.  World  Mut.  L.  Ins.  Co.,  41  Conn.  168 ;  N.  Y.  Life  lus.  Co. 
V.  Fletcher,  117  U.  S.  519.  The  company  is  not  estopped  from  proving  their  falsity. 
Oalbraith  v.  Arlington  Mut.  L.  Ins.  Co.,  12  Bush,  29.  The  same  ruling  as  to  war* 
ranties  has  been  made  in  Fire  Insurance.  State  M.  F.  Ins.  Co.  v.  Arthur,  80  Penn. 
State,  315.  In  Massachusetts  it  is  held  that  the  agent  of  tlie  comiiany  is,  in  filling  out 
applications,  the  agent  of  the  applicant,  and  hence  no  estoppel  anses  against  the  com- 
pany, and  hence  parol  testimony  is  not  admissible  for  any  such  purpose  as  in  the  cases 
cited  above.     Vose  i^.  Eagle  L.  Ins.  Co.,  6  Cush.  42.    CotUra,  Ins.  Co.  v.  Williams,  89 

-  Ohio  State,  584. 

>  Special  limitation.  A  condition  that  suit  must  be  brought  within  twelve  months 
after  loss,  is  valid.     But  if  the  assured  waits  longer  than  twelve  months  at  the  in* 

:  stance  of  the  company,  either  pending  negotiations  for  settlement  or  to  enable  ths, 
comi>any  to  investigate  the  loss,  he  is  not  barred.  Andes  Ins.  Co.  v.  Fish,  71  IlL' 
620  ;  Merchants  M.  Ins.  Co.  v.  Lacroix,  46  Texas,  158 ;  and  see  Curtis  v.  Home  Ins, 
Co.,  1  Biss.  485,  and  McFarland  v,  Peabody  Ins,  Co.,  6  W.  Va.  425. 

I      (a)  Hathaway  v.  Trenton  Mutual  Life  &  Fire  Ins.  Co.,  11  Cush.  448.     This  reatrie* 

'  tion  may  bo  waived  by  the  acceptance  of  premiums  after  notice  of  the  dejtartare. 
Wing  V.  Har\'ey,  27  Eug.  Law  &  Eq.  140. 

(b)  The  Amicable  Society  v.  Holland,  4  Bligh  (n.  b.\  194  ;  8.  c.  Holland  v.  Disney, 
8  Russel,  Ch.  351  ;  Harper  v.  The  Phcenix  Ins.  Co.,  18  Missouri,  109  ;  Spruill  p.  N.  C. 
Mut.  Life  Ins.  Co.,  1  Jones  (N.  C),  126 ;  Hartman  v.  Keystone  Ins.  Ca,  21  Penn. 

.  State,  466. 

Suicide  of  insured  while  insane.  W^hen  the  policy  prorides  that,  in  case  the  insured 
should  die  by  his  own  hand  or  act,  the  policy  shall  be  void,  this  clause  does  not  pre- 
vent a  recovcr>'  if  the  iusiinKl  kills  him.self  in  a  fit  of  insanity,  which  overcomes  his 
reason  and  will.  Snhultz  i*.  Ins.  Co.,  40  Ohio  State,  217  ;  Life  Ins.  Co.  v.  Terry,  16 
Wall.  680 ;  Hathaway  v.  Nat.  L.  Ins.  Co.,  48  Vt  335  ;  Weed  v.  Mut.  Benefit  L.  Ins. 
Co.,  41   N.  Y.  Suj^erior  Ct.  476  ;  Knickerbocker  L.  Ins.  Co.  v.  Peters,  42  Md.  414  ; 

'  John  Hancock  M.  L.  Ins.  Co.  v.  Moore,  34  Mich.  41.  But  if  the  policy  provides  that  it 
shall  be  void  in  case  of  the  death  of  the  insui'ed  by  his  own  act  wnether  .sane  or  insane, 
no  recovery  can  be  had  though  the  insured  be  insane  at  the  time  he  commits  suicide. 
Bigelow  V,  Berkshire  L.  Ins.  Co.,  93  U.  S.  284 ;  De  Gogorza  r.  Knickerl)ocker  Ii.  Ins. 
Co.,  65  N.  Y.  232;  Pierce  r.  Travellers'  L.  In.s.  Co.,  34  Wis.  889;  Chapman  v.  Re- 
public  L.  Ins.  Co.,  6  Biss.  238.  In  this  country,  it  is  held  that  the  exception  of 
"suicide"  designates  felonious  self-destruction,  and  not  self-destruction  when  the  life 
assured  is  insane.  Manhattan  L.  Ins.  Co.  v.  Broughton,  109  U.  S.  121  ;  Breasted  v. 
Farmers*  Loan  &  Trust  Co.,  4  Hill,  73  ;  8.  G.  8  N.  Y.  299.  Conira  in  England.  Bor- 
ra<laile  v.  Hunter,  5  Man.  &  Or.  639 ;  Clift  v.  Schwabe,  8  Man.  G.  &  S.  437. 
(r)  Ross  V.  Bradshaw,  1  Wm.  Black,  312. 

(d)  Lord  V.  Dale,  12  Mass.  155,  118  ;  Rned  v.  Royal  Exchansre  Assurance  Co., 
Peaks,  Ad.  Cas.  70 ;  St.  Johns  v.  American  Mutual  Life  Ins.  Co.,  2  Duer,  R.  429.     A 
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rule  that  the  death  must  occur  within  the  period  of  the  policy ; 
and  it  will  not  be  sufficient  that  the  cause  of  death  occurred 
within  that  period,  if  life  continued  beyond,  (a) 

§  185.  Liens,  (i)  Lien  is  of  French  derivation,  and  signifies 
an  obligation,  tie,  or  claim  attached  to  property,  as  security  for 
a  debt,  and  to  that  extent  controlling  the  rights  of  the  owner.  I 
have  included  liens  under  the  head  of  contracts,  because  though 
they  may  exist  by  the  operation  of  law,  they  are  usually  created 
by  contract,  either  express  or  implied.  Liens  may  attach  either 
to  realty  or  personalty ;  and  I  shall  consider  both  kinds,  with  ref- 
erence to  the  various  methods  in  which  they  may  be  acquired. 

Liens  by  Mortgage.  We  have  already  considered  mortgages 
both  of  personalty  and  realty.  I  tlierefore  merely  name  them 
under  this  head. 

Lien%  by  Judgment  or  Decree.  The  nature  of  liens  by  judg- 
ment and  decree,  and  the  proceedings  which  lead  to  them,  will 
be  considered  hereafter. 

Builder^ 8  Lien,  (c)     At  common  law,  ship-builders  are  the  only 

father  has  an  insurable  interest  in  the  life  of  his  minor  son.  Loomis  v.  Eagle  Life  & 
Health  Ins.  Co.,  6  Gray,  896.  Mitchell  v.  Union,  &c.  Ins.  Co.,  45  Maine,  104.  A 
creditor  of  a  tirm  has  an  insurable  interest  in  the  life  of  one  of  its  members.  Morrill 
V,  Trenton  Mutual  Life  &  Fire  Ins.  Co.,  10  Cush.  282.  Rawls  v.  Am.  Life  Ins.  Co.,  . 
86  Barb.  857.  It  is  now  held  in  England  (oyemiling  Godsall  v,  Boldero,  9  East,  72,  { 
which  hns  been  repeatedly  approved),  that  the  contract  of  life  insurance  Is  not  one  of 
indemnity  ;  that  tne  creditor  need  only  have  an  interest  in  the  debtor's  life  when  the 
policy  is  affected,  and  that  although  the  debt  be  afterwards  fully  discharged,  he  may 
recover  the  sum  insured  in  the  policy  in  case  of  a  death  within  its  terms.  This  doc- 
trine has  very  rt'cently  been  held  on  both  sides  of  Westminster  Hall.  Dalby  v.  India  k 
London  Life  Assurance  Co.,  28  £ng.  I^w  &  £q.  812  ;  8.  c.  18  Jurist,  No.  935  ;  16  C. 
B.  865.  See  antet  p.  61,  note;  Law  r.  London  Indisputable  Life  Policy  Co.,  19  Juiist, 
178  ;  Loomis  v.  Eagle  Life  and  Health  Ins.  Co.,  6  Gray,  896.  The  rule  in  Dalby  v.  L 
&  L.  L.  Ins.  Co.  is  now  the  established  rule  in  the  United  States.  Hence,  if  a  wife 
insures  the  life  of  her  husband,  and  is  afterwards  divorced,  her  right  to  recover  on  the 

Slicy  is  not  thereby  affected.    Conn.  Mut.  L.  Ins.  Co.  v,  Schaeffer,  94  U.  S.  457; 
cKce  V,  Phenix  Ins.  Co.,  28  Mo.  883.    In  Conn.  Mut.  L.  Ins.  Co.  v.  Schaeffer,  the 
court  say,  "  where  the  insurance  is  effected  merely  by  way  of  indemnity,  as  where  a 
creditor  insures  the  life  of  his  debtor  for  the  purpose  of  securing  his  debt,  the  amount 
of  insurable  interest  is  the  amount  of  the  debt,    p.  462.     It  was  so  held  by  the  court 
of  Queen's  Bench  in  Hemdon  v.  West,  8  6.  &  S.  579  ;  but  the  decision  rests  upon  the 
English  statute.     It  was  decided  in  Wamock  v,  Davis,  104  U.  S.  775,  that  an  assign- ', 
ment  of  a  life  policy  to  a  person  who  has  no  insurable  interest  in  the  life  insured,  is  ^ 
not  valid  ;  but  if  such  assignee  has  agreed  to  pay  and  has  paid  any  premiums  on  the  ' 
policy,  or  is  in  any  way  a  creditor  of  the  assured,  to  that  extent  he  has  an  interest  in 
the  insurance  money,  and  may  recover  that  amount.    -{  But  the  Supreme  Court  of  Ohio 
reftise  to  follow  this,  and  permitted  a  person  to  assign  his  policy  to  the  infant  child  of 
a  friend.     Eckel  v.  Renner,  41  Ohio  State,  232.  }► 

(a)  Uckyer  v.  Offlcy,  1  T.  R.  260. 

(6)  See  Whitaker  on  Liens. 

<<;)  The  term  *' owner,"  in  the  first  section  of  the  mechanics' lien  law,  includes 
ownership  of  an  estate,  less  then  an  estate  in  fee.  Choteau  v.  Thompson,  2  Ohio 
State,  123  ;  Dntro  v,  Wilson,  4  id.  101.  -{ But  the  lien  law  does  not  ap])ly  to  public 
buildings  or  to  county  commissioners.  Lumber  Co.  i*.  Purdum,  41  Ohio  State,  873.  V 
For  provisions  enforcing  liens  against  steamboats  and  other  watercrafts,  see  R.  8. 
§§  8184  and  5880-94.  The  lien  covers  all  materials  furnished  in  good  faith  for  the 
purposes  of  building,  though  not  used.  Beckel  v.  Pettigrew,  6  Ohio  State,  247.  As 
to  the  degree  of  explicitness  required  in  the  account  to  be  filed,  see  Davis  v.  Hines,  6 
Ohio  State,  478  ;  Tnomas  v.  Huesman,  10  Ohio  State,  152.  The  lien  cannot  be  created 
on  the  lands  of  a  married  woman  by  work  done  under  a  contract  with  the  husband,  nor 
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j  class  of  builders  who  have  a  lien  for  their  oompensation,  and 
^  this  only  continues  while  the  ship  is  in  their  possession.  Nor  does 
it  extend  to  those  who  furnish  materials  or  make  repairs,  except 
when  the  ship  is  in  a  foreign  port,  where  the  owners  are  either 
not  known,  or  not  accessible.  But  by  our  statute  of  1843,  all 
persons  who  perform  labor  or  furnish  materials  for  constructing, 
altering,  or  repairing  any  building  or  vessel,  may  have  a  lieii 
thereon,  without  retaining  possession,  by  taking  the  required  steps. 
To  this  end  they  must,  within  four  months  after  their  claim  ac- 
crues, make  out  a  specific  account,  swear  to  it,  and  have  it  re- 
corded in  the  recorder's  office ;  and  thus  they  secure  a  lien  for 
two  years  from  the  commencement  of  their  work  or  furnishing. 
During  this  time  they  may  commence  suit  for  their  claims,  and 
then  the  lien  continues  until  final  judgment  and  satisfaction.  If 
the  property  upon  which  the  lien  attaches  cannot  be  sold  on  exe- 
cution, provision  is  made  for  leasing  it  until  the  lien  is  satisfied; 
Provision  is  also  made  for  securing  sub-contractors,  in  case  the 
principal  contractor  does  not  pay  them,  (a) 

Vendor^s  Lien.     We  have  seen  that  the  vendor  of  realty  has 
an  equitable  lien  thereon  for  the  purchase-money,  unless,  by  tak- 
ing collateral  security,  or  some  other  act,  he  evinces  an  intention 
to  waive  such  equitable  lien ;  and  the  rule  is  nearly  the  same  with 
I  respect  to  the  vendor  of  personalty  before  delivery.    Unless  it 
appear  manifest,  from  the  circumstances  of  the  sale,  that  he  in- 
tended to  rely  solely  upon  the  personal  credit  of  the  vendee,  he 
may  retain  possession  of  the  chattel  until  the  purchase-money  be 
either  paid  or  tendered  (6) 
Bailee* 8  Lien.  (c).    It  may  perhaps  be  stated  as  a  general  rule, 
/  that  a  bailee  for  reward  has  a  lien  upon  the  thing  bailed,  until 
I  payment"^?  his  compensation.    If  this  be  not  universally  true, 
there  are  very  few  exceptions.     Of  tradesmen  it  may  be  said 

can  it  affect  her  dower.  Spinning  v,  Blackburn,  18  Ohio  State,  181;  Gray  v.  Pope,  S5 
Miss.  116  ;  laege  v.  Bossieux,  15  Grattan,  83.  But  it  may  be  created  by  work  done 
under  a  contract  witli  the  wife,  on  her  pro|)erty,  at  least  to  the  extent  of  reasonable 
repairs.  Machir  v.  Burroughs,  14  Ohio  State,  519  ;  Edwards  v.  Edwards,  24  id.  402. 
Still  more  is  this  true  since  the  acts  of  1861  and  1866.  See  note,  p.  272.  Any 
owner  of  land  knowingly  standing  by  and  seeing  work  done  on  his  land  for  another 

ferson,  thereby  subjects  his  land  to  a  lien  for  such  work.  Donaldson  v.  Holmes,  28 
11.  85.  The  lien  only  extends  to  articles  furnished  with  reference  to  the  erection  of  a 
particular  specified  building.  Hill  v.  Bishop,  25  111.  349.  An  architect  is  within  the 
provisions  of  the  law.  Bank  of  Penn.  v.  Gries,  35  Pcnn.  State,  423.  Such  a  lien  is 
postponed  to  a  prior  mortgage  duly  executed.  Reid  v.  Bank  of  Tenn.,  1  Sneed,  '26%, 
-{ But  an  apportionment  was  suggested  in  Choteau  v.  Thompson,  2  Ohio  State,  114.  J> 

(a)  Under  this  law  all  mechanics'  liens  for  the  same  building  shared  equally,  bnt 
in  the  case  of  sub-<*on tractors  the  one  first  giving  notice  acquired  a  priority.  Cope- 
land  i\  Manton,  22  Ohio  State,  398.  Under  R.  S.  §  3198  sub-contractors  share  pro 
rata.  But  if  the  sub-contracts  are  on  independent  jobs  separately  let,  the  liens  are 
re.spectively  confined  to  the  amount  unpaid  on  the  particular  contract.  Dunn  v.  lian- 
kin,  27  Ohio  State,  132.  As  against  a  sub-contractor  the  owner  cannot  set  off  claims 
against  the  contractor  not  gn)wing  out  of  the  contract  though  previously  acquired. 
Bullock  V.  Horn,  44  Ohio  State  (1886). 

(b)  Supra,  p.  518,  note  (6) ;  Wentworth  v.  Day,  8  Met.  852. 

{c)  R.  S.  §§  3212  et  seq.,  provides  for  enforcing  the  liens  of  certain  bailees  -{and 
their  enforcement,  including  livery -stable  keepers,  warehousemen,  and  carriers  y. 
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generally,  that  whenever  an  article  is  delivered  to  them  to  exer- 
cise their  trade  upon  it,  they  may  retain  it  until  payment  of  their 
charges,  (a)  Thus,  if  you  incur  charges  at  an  inn,  the  innkeeper 
has  a  right  to  retain  your  baggage  until  you  pay  your  bill.  (6) 
If  you  commit  goods  to  a  carrier  for  transportation,  either  by 
stage,  wagon,  boat,  or  ship,  he  may  retain  them  until  his  freight 
be  paid.  (<?)  If  you  send  a  horse  to  a  farrier  to  be  shod,  he  may 
retain  the  horse  until  you  pay  him  for  his  work.  If  you  land 
goods  on  a  wharf,  or  send  them  to  a  warehouse  for  storage,  the 
wharfinger  or  wa^rehguseman  may  retain  them  until  payment  of 
his  dues,  (i)  If  you  send  cloth  to  a  tailor  to  be  made  into  a  gar- 
ment, he  may  retain  the  garment  until  you  pay  him  his  charges.  («) 
These  examples  sufficiently  illustrate  the  general  principle. 

Miscellaneous  Liens.  Under  this  head,  I  shall  enimierate  a  few 
liens  which  do  not  come  within  either  of  the  foregoing  classes. 
In  the  case  of  salvage  at  sea,  the  salvors  have  a  lien  upon  the 
goods  saved  for  their  compensation,  which  is  always  liberal,  in 
order  to  encourage  the  utmost  exertions ;  but  this  right  is  lim- 
ited to  goods  lost  or  exposed  in  the  course  of  navigatioli,  usually 
called  wrecks.  (/)  The  finder  of  things  on  land  has  no  lien  un- 
less the  statute  give  him  one.  (g)  We  have  a  statute  by  which 
persons  who  take  up  stray  animals^  or  boats  adrift^  have  a  lien 
thereon  for  their  compensation,  provided  they  take  the  proper 
steps,  by  advertisement  and  other  proceedings.  The  master  of  a  f 
ship  has  no  lien  thereon  for  bis  wages,  because  be  engages  upon  * 
the  credit  of  the  owners ;  but  all  the  rest  of  the  crew  have  such 
lien,  and  in  a  court  of  admiralty  may  prevent  the  ship  from 
sailing,  and  even  cause  her  to  be  sold,  if  their  wages  be  not  , 
paid.  (A) 

(a)  Morgan  ».  Congdon,  4  N.  Y.  551  ;  M'Intyre  v.  Carver,  2  W.  &  S.  892  ;  Nevan 
V.  Roup,  8  Clarke  (Iowa),  207. 

(6)  Grinnell  v.  Cook,  3  Hill,  485.  A  landlorrl  not  an  innkeeper  has  no  such  Hen, 
nor  has  a  board Ing-housu  keeper.  Preston  v.  Neale,  12  Gray,  222  ;  Willard  v.  Rein- 
liardt,  2  E.  D.  Smith,  148.  And  an  innkeeper  taking  l)oaraera  under  a  simjcIhI  con- 
tract,  has  no  sucli  lieu  as  to  them.     Hursh  v.  Ryers,  29  Missouri,  469. 

(c)  Ellis  V.  James,  5  Ohio,  88  ;  Bowman  v,  Hilton,  11  id.  803  ;  Hunt  v.  Haskell, 
24  Maine,  839  :  Galena  &  Chicago  Union  R.  R.  Co.  t;.  Rae,  18  111.  488.  But  where 
the  goods  are  delivered  to  the  carrier  by  a  j»arty  whose  possession  is  wrongful,  the 
earner,  although  innocent  of  the  wrongful  ]x)ssession,  has  no  lien.  Robinson  t*.  Baker, 
5  Cush.  137;  Fitch  v.  Newbury,  1  Doug.  (Mich.)  1 ;  Stevens  p.  Boston,  &c.  R  R.  Co., 
8  Gray,  262  ;  Clark  v.  Lowell,  &?.  R.  R.  Co.,  9  Gray,  231.  But  an  innkeeper  in  such 
a  case  has  a  lien.  York  v.  Greenaugh,  2  Ld.  Ra}nn.  866  ;  Black  v.  Brennan,  5  Dana, 
812  ;  Broadwood  v.  Granara,  28  Eng.  Law  &  Eq.  443  ;  10  Exch.  417  ;  Snead  v,  Wat- 
kins,  1  Com.  Bench  (n.  8.),  267. 

{d)  But  only  persons  regularly  carrying  on  the  business  of  warehousemen  are  eu-  • 
titled  to  this  lien.     Alt  v.  Weidenberg,  6  Bosworth,  176. 

{e)  R.  S.  §§  3212  et  acq.  ;  Steinman  r.  Wilkins,  7  W.  &  a  466.  An  agistei  off 
cattle,  in  the  absence  of  a  special  agreement  to  that  effect,  has  no  lien  on  them  for  the  I 
Iceeping.     Goodrich  v.  Willani,  7  Gray,  183. 

(/)  Abbott  on  Shipping,  399  :  Post  v.  Jones,  19  How.  150. 

Ig)  Nicholson  v.  Cnapman,  2  H.  Bl.  254  ;  Forster  v.  Juniata  Bridge  Co.,  16  Penn. 
State,  893.     But  the  Rnder  of  goods,  for  which  a  reward  has  been  o£red,  has  a  lien.    1 
Wentworth  v.  Day,  3  M^et.  352  ;  Wilson  v.  Guyton,  8  Gill,  218. 

(A)  3  Kent,  Com.  165,  197;  Abbott  on  Shipping,  475. 
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General  and  Particular  Liens.  I  have  thus  far  spoken  of  what 
arc  called  particular  liensj  as  distinguished  from  general.  The 
distinction  is  this :  a  particular  lien  extends  only  to  the  charge 
tnade  upon  the  identical  property  then  in  hand ;  but  a  general 
lien  is  that  which  covers  any  general  balance  of  account,  (a) 
Thus,  when  you  put  your  horse  to  a  livery  stable,  the  keeper  only 
has  a  particular  lien  for  the  expense  incurred  at  that  particular 
time;  but  if  you  leave  your  papers  with  an  attorney,  he  may 
retain  them  not  only  for  his  fees  for  that  particular  service,  but 
Ifor  his  general  balance  of  account  against  you.  (xeneral  liens  are 
/not  favored  in  law :  they  exist  only  by  the  long-established  usage 
y  of  particular  trades,  or  by  express  contract.  Thus  factors,  wharf- 
I  ingers,  bankers,  ini^rance  brokers,  and  attgrneys  are  said  to  have- 
'  a  generalTien  by  the  force  of  usage  alone ;  and  in  any  other  case, 
:  if  you  notify  those  who  employ  you  that  you  will  not  receive 
\  property  for  the  purposes  of  your  trade,  without  a  general  lien, 
I  those  who  employ  you  with  that  notice  arc  bound  by  it.  (6) 

When  a  Lien  does  not  Exist.  You  cannot  acquire  a  lien  by  a 
voluntary  or  wrongful  act :  for  instance,  if  you  pay  charges  upon 
goods  for  the  mere  sake  of  getting  possession,  you  do  not  llius 
acquire  a  lien.  Again,  you  cannot  acquire  a  lien  by  misrepre* 
sentation.  If  by  a  false  statement  you  obtain  possession  of 
goods,  you  cannot  retain  them,  though  money  be  actually  due 
you  on  account  of  them,  (c)  Again,  you  cannot  acquire  a  lien 
i  where  the  person  who  gave  you  possession  had  no  authority  so 
to  do.  (d)  Again,  you  cannot  insist  on  a  lien,  when  there  has 
been  any  agreement  or  other  circumstance,  from  which  it  may 
be  inferred  that  you  intend  to  waive  the  right  of  lien.  («) 
Finally,  you  cannot  acquire  a  Hen  by  assignment  from  another; 
for,  as  a  general  rule,  a  lien  is  a  personal  privilege  which  cannot 
.be  assigned.  (/) 

How  a  Lien  may  he  Lost.  With  the  exception  of  liens  by  mort* 
gage  or  judgment,  where  possession  does  not  usually  accompany 
the  lien,  the  general  rule  is  that  possession  is  essential  to  the 
existence  of  a  lien.     It  would  be  highly  prejudicial  to  the  general 

(a)  Opponheim  v.  Rnssell,  3  B.  &  P,  494  ;  M'Farland  v.  Wheeler,  26  Wend.  467. 
-{ An  undertaker  has  no  lien  on  a  corpse  ;  if  he  ships  it  in  a  casket  C.  O.  D.  he  has  no 
claim  against  the  carrier  for  taking  out  the  corpse  and  sending  back  the  casket  unpaid 
for  ;  for  it  is  against  public  policy  to  hold  the  carrier  for  not  returning  the  body  (Ohio 
District  Ct.  1876)  Express  Co.  r.  Epply,  1  Cincinnati  Weekly  Law  Bull.  79  ;  8.  c.  4 
Am.  Law  Record,  672.  ^• 

{b)  Knap  V.  Alvord,  1  Paige,  205  ;  Bryce  v.  Brooks,  26  Wendell,  367 ;  Dennet  ». 
Cutts,  11  N.  H.  163  ;  2  Kent,  Com.  634  ;  Smith's  Merc.  Law  (Holcombe  &  Gholson), 
559.  A  carrier  has  no  general  lien  for  back  freights.  Leonard  v,  Winslow,  2  Grant's 
Cases,  139. 

(c)  I^mpriere  v.  Pasley,  2  T.  R.  485  ;  Taylor  i*.  Robinson,  2  Moore,  730. 

(rf)  Robinson  v.  Baker,  .0  Gush.  137  ;  Fitch  v.  Newbury,  1  Doug.  (Mich.)  16  ; 
Daubigny  v.  Duval,  5  T.  R.  606.  But  see  Arcndale  v.  Morgan,  5  Sneed,  703,  and  aa 
to  innkeepers*  liens,  see  Sneed  v.  Watkins,  1  C.  B.  (k.  s.)  267. 

(r)  HcwLson  r.  Guthrie,  2  Bing.  N.  C.  755  ;  Cowper  v.  Green,  7  M.  &  W.  633  ; 
Jackson  v.  Cummins,  5  id.  351 ;  Chase  v.  Westmore,  5  M.  &  S.  180 ;  Burdick  v.  Mur- 
ray, 3  Vt.  302. 

(/)  Daubigny  v.  Duval,  5  T.  R.  606 ;  Holly  v.  Huggeford,  8  Pick.  76. 
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interest  of  trade  and  traffic,  if  a  lien  could  attach  to  goods  in  the 
market ;  because  no  one  could  know  when  he  might  safely  buy  \ 
them.    It  follows,  therefore,  that  you  lose  your  lien  by  parting: 
with  possession,  (a) 

There  are  some  other  particular  contracts  to  which  I  have  not 
adverted  in  this  lecture.  Maritime  loans  on  bottomry  and  resporir 
dentia  were  referred  to  in  the  lecture  on  mortgages.  The  charter 
party  and  the  general  contract  of  affreightment,  are  peculiar  to 
the  law  of  shipping,  and  I  have  not  room  for  a  description  of 
them  here ;  and  the  same  is  true  of  the  implied  contract  of 
gemexal  average,  by  which  all  the  parties  interested  in  a  ship 
and  cargo,  tacitly  agree  to  contribute  their  proportions,  if  it 
becomes  necessary  to  sacrifice  a  part  of  the  cargo  for  the  safety 
of  the  rest,  (i)  Here,  then,  we  close  the  consideration  of  prop- 
erty and  contracts,  which  constitutes  the  fourth  division  of  these 
lectures. 

(a)  Hntton  v.  Bnffff,  7  Taunt  14  ;  ITFarland  v.  Wheeler,  26  Wend.  478 ;  BaikT 
«.  Qoint,  22  V t.  474  )  Neran  tf.  Rono,  8  Clarke  (Iowa),  207.     Bnt  deUveiy  for  a  «poeial  | 
and  temporary  purpoMe,  Roberta  t;..  Wyatt,  2  TaunL  268  ;  Beeves  v.  Capper,  6  BinjS. 
(N.  C.)  136  ;  Hays  v.  Riddle,  1  Sandf.  248 ;  or  when  obtained  bj  fraud,  does  not  dia-  y 
solve  the  lien.     Bigelow  v,  Heaton,  6  Hill,  43  ;  s.  o.  4  Denio,  496.    \  But  as  between: 
the  original,  parties  a  lien  may  exist  apart  from  possession  if  so  agreed.    Thus  where  a' 
lien-holder  by  attachment  surrenders  the  property  to  the  debtor's  assignee  in  insolvency 
under  an  agreement  to  appl^  the  proceeds  to  the  debt,  the  latter  and  the  debtor  are 
estopped  to  claim  that  the  hen  was  thereby  lost.     Holland  v,  Drake,  29  Ohio  State, 
441.    An  agreement  to  pay  for  goods  out  of  the  proceeds  of  the  sale  of  the  stock  of 
goods  induding  them  creates  no  lien,  but  simply  the  relation  of  debtor  and  creditor. 
Stewart  v.  Hopkins,  30  Ohio  State,  602.  \    The  bailee  loses  his  lien  as  against  an  in*  . 
nocent  purchaser,  where  he  redelivers  tiie  article  to  the  bailor,  even  for  a  special  and 
tAnporary  purpose.    Bodenhammer  o.  Newsom«.5  Jones  (K.  C),  107.    Continued    ] 
possession  is  not  necessary,  however,  in  the  case  of  equitable  liens,  such  as  the  vendor^a 
lien  for  puixshase-money. 

(6)  For  all  these  maritime  contracts,  see  the  42d,  45th,  46th,  47th,  and  49th  leo* 
tures  of  Kent ;  and  Abbott  on  Shipping,  with  American  notes  by  Judge  Story ;  and 
the  two  valuable  treatises  of  Flanders  on  .fihipping  and  on  Maritimfl  Law ;  alao^  Pu» 
sons  on  Maritime  Law. 
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PART  V. 


THE   LAW   OF   GRIMES. 


LECTURE  XXXIV. 

CRIMES  AND  PUNISHMENTS  IN  GENERAL. 

§  186.  Preliminary  Considerations.  We  have  now  reached 
that  division  of  our  inquiries,  which  is  usually  denominated 
criminal  law^  and  to  which,  under  the  head  of  pvblie  wranffBj 
Blackstone  devotes  the  fourth  book  of  his  commentaries.  The 
distinction  between  civil  and  penal  sanctions  has  already  been 
adverted  to.  Society  does  not  invite  obedience  to  its  regulations 
by  the  offer  of  rewards^  but  deters  from  disobedience  by  the 
threat  of  punishments.  It  is  therefore  to  the  terrors  of  the 
law  that  our  thoughts  are  now  to  be  chiefly  directed.  We  are 
to  contemplate  the  dark  side  of  the  human  condition,  and  make 
ourselves  familiar  with  the  consequences  of  transgression.  To 
the  philanthropic  inquirer,  this  is  perhaps  the  most  interesting 
branch  of  legal  study.  I  cannot  indulge  myself  in  tracing  the 
history  of  criminal  legislation  in  ancient  and  modern  times ; 
but  I  can  assure  you  that  there  is  no  aspect  in  which  the 
different  ages  present  a  greater  diversity.  An  impartial  survey 
cannot  fail  to  conduct  you  to  the  gratifying  conclusion,  that 
mankind  have  been  steadily  improving  in  tliis  department  of 
legislation.  It  is  hardly  a  metaphor  to  say  that  the  ancient 
codes  were  written  in#  blood ;  whereas  the  characteristics  of 
modern  criminal  jurisprudence  are  mildness,  compassion,  and 
benevolence.  In  a  word,  humanity  has  kept  even  pace  with 
the  progress  of  civilization.  In  their  anxiety  to  protect  the 
life,  liberty,  and  property  of  the  whole  community  from  aggres- 
sion, legislatures  have  ceased  to  be  altogether  unmindful  of  the 
life,  liberty,  and  happiness  of  the  offenders  themselves.  The 
divine  attribute  of  mercy  has  been  brought  to  temper  justice, 
and  sanguinary  laws  are  found  to  be  as  unnecessary  as  they 
are  hateful.  In  this  country,  at  the  present  moment,  we  can 
hardly  perceive  a  trace  of  that  fierce  and  savage  spirit  which 
dictated  the  ancient  penal  codes.    The  grand  problem  in  criminal 
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legislation  is  to  preserve  the  peace  and  order  of  society,  with 
the  least  possible  exercise  of  severity.  All  punishment  is  in 
itself  an  evil;  but  as  disobedience  of  the  laws  is  a  still  greater 
evil,  there  is  a  point  beyond  which  humanity  cannot  safely  go ; 
and  many  afPect  to  fear  that  in  this  country  that  point  has  been 
passed  ;  but  I  trust  that  such  persons  have  not  made  due  allow- 
ance for  the  natural  tendency  of  good  laws  to  protect  themselves. 
As  a  general  principle,  it  is  only  bad  laws  which  require  very 
severe  sanctions.  Let  all  the  regulations  of  society  be  wise  and 
equitable,  and  they  will  go  far  towards  sustaining  themselves  by 
their  own  intrinsic  excellence  ;  whereas  obedience  to  laws  which 
are  palpably  unjust,  can  only  be  enforced  by  the  most  terrific 
denunciations.  I  do  not,  of  course,  mean  to  intimate  that,  in 
any  possible  condition  of  society,  penal  enactments  can  ever  be 
entirely  dispensed  with ;  but  merely  to  assert  the  proposition, 
that  the  better  the  government  becomes,  the  fewer  will  be  the 
occasions  of  punishing  transgression ;  and  the  view  we  are  about 
to  take  of  criminal  law  in  this  country  will  prove  that  I  am 
correct. 

§  187.  The  Nature  of  Climes.  A  crimen  in  its  legal  acceptation, 
signifies  any  act  to  which  the  law  attaches  a  penalty  or  punish- 
ment, without  any  reference  to  its  moral  turpitude.  The  terms 
offence  and  misdemeanor  are  nearly  synonymous,  though  com- 
monly used  to  indicate  a  less  degree  of  enormity.  To  constitute 
a  crime,  there  must  first  of  all  be  an  act ;  since  a  mere  opinion 
or  intention,  however  wrong  in  a  moral  or  religious  point  of  view, 
if  not  carried  into  an  act,  cannot  be  treated  as  a  crime  ;  although 
the  criminality  of  the  act  when  done,  may  be  partially  or  entirely 
dependent  upon  the  intention  of  the  actor.  This  results  from 
that  entire  freedom  of  the  mind,  which  is  a  fundamental  con- 
dition of  human  nature.  And  although  it  will  be  found  that 
most  of  those  acts  which  the  law  declares  to  be  criminal^  are 
likewise  wicked  or  Binfid  in  a  moral  or  religious  view,  yet  it 
is  because  of  their  tendency  to  do  temporal  injury  to  society, 
and  not  because  of  their  abstract  wickedness  or  sinfulness,  that 
human  law  interposes  to  punish  them.  This  idea  has  been 
sufficiently,  developed  before.  Every  crime  indeed  involves  a 
private  injury  as  its  immediate  donsequence ;  for  society  can 
only  be  reached  through  individuals.  And  the  right  to  a  civil 
remedy  is  only  suspended,  not  annihilated,  by  making  it  pun- 
ishable, (a)  In  some  instances,  as  we  shall  see,  special  pro- 
vision is  made  for  private  compensation  as  well  as  punishment. 
But  the  true  and  only  reason  for  making  any  given  act  a  crime, 
is  the  public  injury  that  would  result  from  its  frequent  perpe- 
tration. Each  single  instance  is  an  individual  injury ;  frequent 
repetition  would  make  it  a  social  injury.    Accordingly,  society 

(a)  \  This  doctrine  is  not  in  force  here,  and  the  ciril  action  for  the  tort  may  be  at 
once  pursued  without  awaiting  the  conviction  of  the  accused.  Howk  v.  Minnick,  19 
Ohio  State,  462.  \ 
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takes  the  most  efficient  measures  for  its  prevention,  by  appealing 
to  the  fears  of  mankind.  The  crime  is  first  accurately  defiued, 
and  the  requisite  punishment  meted  out  to  it ;  and  then  govern- 
ment itself  becomes  a  party  to  the  prosecution  of  the  offender, 
in  order  to  insure  its  being  carried  into  effect ;  for  the  certainty 
of  punishment  is  even  more  effectual  in  preventing  crimes,  than 
any  degree  of  severity  with  a  probability  of  escape.  But  while 
the  only  legitimate  object  of  punishment  is  to  protect  society 
against  the  repetition  of  crimes,  humanity  dictates  that  the 
reformation  of  the  offender  should  also  be  effected,  if  possible. 
Yet  as  government  has  no  concern  with  men,  except  as  members 
of  society,  it  is  obvious  that  their  moral  improvement  can  never 
properly  be  made  the  primary  object  of  punishment.  Nor,  on  the 
other  hand,  can  vengeance  ever  properly  be  an  object  of  punish- 
ment, even  in  the  slightest  degree.  To  suppose  this  would  be  to 
clothe  government  with  the  attributes  of  a  fiend.  Self-protection, 
then,  is  at  once  the  foundation  and  the  end  of  the  power  which 
society  exercises,  of  punishing  its  members.  So  true  is  this,  that 
if  a  case  could  be  supposed,  in  which  it  would  be  perfectly  cer- 
tain that  an  act,  however  atrocious,  would  never  be  repeated  by 
the  same  or  any  other  person,  there  would  be  no  motive  for  pun- 
ishing it.  In  preventing  the  repetition  of  crimes,  punishxneat  is 
designed  to  operate  boti^  upon  the  individual  offender,  and  upon 
the  community  at  large.  Upon  the  offender  himself  it  operates 
in  one  of  these  ways :  namely,  by  physically  disabling  him  from 
repeating  the  offence ;  or  by  dissuading  him  from  it  through  the 
recollection  of  past  suffering;  or  by  both  of  these  together. 
Upon  the  community  at  large,  it  operates  only  by  the  terror  of 
example.  Hence  it  follows,  that  the  mode  and  measure  of  pun- 
ishment are  to  be  determined,  not  so  much  by. the  abstract  nature 
of  the  offence,  as  by  its  liability  to  frequent  repetition ;  and  also 
that  no  act  should  be  punished  at  all,  the  repetition  of  which  does 
not  injuriously  affect  the  temporal  welfare  of  society.  In  Eng- 
land and  in  several  of  the  States,  the  common  law  prevails  in 
the  punishment  of  crimes ;  and  many  acts  are  punishable  from 
precedent,  which  have  never  been  made  so  by  legislative  pro- 
vision. But  the  manifest  evil  of  this  doctrine  is,  that  the  major- 
ity of  men,  unskilled  in  the  law,  cannot  be  supposed  to  know 
beforehand,  whether  a  given  act  will  be  criminal  or  not.  In  fact, 
the  accumulation  of  precedents  through  the  lapse  of  centuries, 
must  render  it  difhcult  for  the  most  consummate  lawyer  to  be 
able  to  pronounce  at  once  with  certainty  on  the  subject.  And 
yet  it  is  absolutely  necessary  to  act  upon  the  well-known  maxim, 
that  ignorance  of  the  law  is  no  excuse  for  its  violation ;  because, 
otherwise,  ignorance  would  always  be  pretended,  (a)  This  con- 
sideration alone  is  sufficient  to  demonstrate  the  importance  of 
requiring  every  offence  to  be  defined  by  the  legislature,  together 

(a)  «{ Ifmorance  of  facts»  howerer,  may  always  be  showD  to  rebut  guilty  intentioa 
Farrell  v.  State,  82  Ohio  Stkte,  466  ;  Crabtree  v,  Stote,  30  id.  882.}- 
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with  its  punishment;  and  accordingly  it  has  become  a  funda- 
mental doctrine  in  the  federail  courts  and  in  the  courts  of  this 
State,  that  they  have  no  common-law  jurisdiction  of  crimes; 
and  cannot  treat  any  act  as  an  offence,  until  the  proper  legis- 
lature has  declared  it  to  be  such,  and  meted  out  the  punish- 
ment (a)  With  regard  to  the  federal  courts,  this  doctrine  rests 
upon  the  absence  of  any  power  in  the  federal  constitution  to 
punish  crimes  except  in  certain  specified  cases  before  enumerated, 
for  which  Congress  is  to  provide.  A  different  opinion  has  been 
sometimes  entertained ;  but  this  is  now  the  universal  sentiment : 
and  the  happy  consequence  is,  that  on  a  few  pages  of  the  statute 
book  may  be  found  enumerated  all  the  offences  which  can  be 
punished  by  the  federal  or  State  government,  and  the  measure 
of  pimishmcnt  annexed  to  each.  So  that  the  only  use  now  made 
of  the  criminal  part  of  the  common  law,  is  to  furnish  the  out- 
lines of  criminal  procedure,  and  define  the  terms  employed  in 
the  statutes.  If  there  be  any  evil  to  be  apprehended  from  this 
doctrine,  it  is  that  cases  may  arise  in  which  men  cannot  be 
punished,  however  they  deserve  it,  because  the  legislature  has 
not  anticipated  their  offences ;  but  this  objection  weighs  hardly 
a  feather  against  the  inestimable  privilege  of  having  every  of- 
fence, for  which  punishment  can  be  inflicted,  distinctly  and  accu- 
rately defined ;  (6)  instead  of  being  left  to  be  collected  from 
doubtful  precedents,  established  in  a  very  different  state  of  so- 
ciety, and  scattered  at  remote  intervals,  through  the  reported 
decisions  of  seven  or  eight  centuries. 

(a)  U.  S.  V.  Hudson,  7  Cranch,  32  ;  U.  S.  v,  Coolidge,  1  Wheat.  416  ;  Key  v.  Vattier, 
I  Ohio  R.  132 ;  Smith  v.  State,  12  Ohio  State,  466  ;  Anderson  v.  Soward,  40  id.  325. 
The  same  rule  prevails  in  Indiana  and  Iowa,  though  in  those  States  it  is  specifically  pre- 
scribed by  statute.  Beals  v.  State,  15  Ind.  378  ;  State  v.  0.  &  M.  K.  R.  Co.,  23  Ind. 
362  ;  Estes  v.  Carter,  10  Iowa,  400.  {  For  otherwise  a  long  list  of  acts  would  be  ]iun* 
ishable  which  were  crimes  by  the  common  law,  but  which  the  more  civilized  and  en- 
lightened peonlc  of  modem  times  do  not  regard  as  such.  Per  Johnson,  J.,  in  Davis 
V.  Brown,  27  Ohio  State,  326,  331. |>  In  the  other  States  formed  out  of  territory  for- 
merly under  the  British  crown,  tne  courts  have  a  common-law  criminal  jurisdiction. 
Punishments,  indeed,  in  such  States  are  provided  for  by  statute  ;  there  being,  gener- 
ally, a  provision  that  all  crimes  and  offences  the  punishment  whereof  is  not  specifi- 
cally provided  for  by  statute,  shall  be  punishable  by  fine  or  imprisonment,  or  both. 
In  such  States  common-law  process  and  procedure  are  used,  so  far  as  not  otherwise 
provided  by  statute  ;  crimed  are  mostly  defined,  but  in  many  cases  are  only  named  ; 
the  common-law  supplying  the  definition.  But  common-law  crimes,  even  if  not 
named,  are  indictable.  As  it  is  held  in  Minnesota  that  conspiracy  is  an  indictable 
offence,  though  not  in  any  way  named  in  the  statute.     State  v.  rulle,  12  Minn.  164. 

(6)  The  State  constitutions  generally  contain  a  provision  that  the  indictment  mast 
exhibit  the  nature  and  the  cause  of  the  accusation  against  the  defendant.  Under  this 
it  has  been  held  that  the  le^lature  has  not  power  to  dispense  with  such  allegations  in 
an  indictment  as  are  essential  to  reasonable  particularity  and  certainty  in  the  det^crip- 
tion  of  the  offence.  McLaughlin  v.  State,  45  Ind.  838.  But  this  constitutional 
provision  does  not  require  time,  place,  circumstances,  or  mode  of  commission  to  be 
stated.  Hence  a  statutory  provision  that  in  an  indictment  for  murder  in  the  stcond 
degree  or  manslaughter,  it  shall  not  be  necessary  to  set  forth  the  msnner  in  which, 
or  the  means  by  which,  the  death  was  caused,  but  it  shall  be  sufficient  to  chai^  that 
the  defendant  did  purposely  and  malicioasl}r,  or  did  unlawfully,  kill  the  deceased,  ia 
not  unconstitutional.  Wolf  v.  State,  19  Ohio  State,  248.  A  city  ordinance  providing 
for  the  punishment  of  "any  known  thief"  found  within  the  limita  of  tJ^e  city  is  valid. 
Moigan  V.  Nolte,  37  Ohio  State,  28. 
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The  present  condition  of  our  penal  legislation  is  this:  First,  we 
have  an  act  for  the  punishment  of  crimes^  including  murder  and 
all  crimes  punishable  by  imprisonment  in  the  penitentiary,  except 
two  or  three  which  are  elsewhere  provided  for.  This  act  contains 
a  general  provision  for  punishing  those  who  aid,  abet,  or  procure ; 
and  another  provision  disfranchising  the  convict  from  the  privilege 
of  voting,  holding  office,  or  being  a  juror  or  witness,  unless  he 
obtain  a  general  pardon,  in  all  cases  except  manslaughter  and 
duelling.  Secondly,  we  have  an  act  for  the  punishment  of  offeneet^ 
including  a  great  variety  of  offences  punishable  by  fine,  or  impris- 
onment in  jail,  or  both ;  but  there  is  no  general  provision  against 
aiding,  abetting,  or  procuring,  nor  for  disfranchisement.  Thirdly, 
we  have  an  act  for  the  prevention  of  immoral  practices^  and  an- 
other for  the  prevention  of  gaming^  including  a  variety  of  offences 
against  good  order  and  good  morals,  chiefly  punishable  by  small 
fines.  Fourthly,  we  have  a  great  number  of  distinct  penalties 
scattered  through  the  statutes,  relating  mostly  to  the  neglect  of 
official  duties,  but  including  several  other  miscellaneous  matters. 
It  will  thus  be  seen  that,  however  excellent  in  other  respects,  our 
criminal  law  is  greatly  deficient  in  method  and  concentration. 
We  have  the  disjointed  fragments,  but  not  a  complete  system. 
And  the  same  is,  in  a  great  measure,  true  of  the  criminal  legis- 
lation of  Congress.  What  we  want,  therefore,  is  a  revised  criminal 
code,  in  which  all  penalties  should  be  brought  together  and  ar- 
ranged in  systematic  order.  And  in  framing  this  code,  occasion 
might  be  taken  to  correct  an  evil  in  our  mode  of  definhig  crimes, 
which  I  will  here  point  out.  Instead  of  giving  such  general  defi- 
nitions as  will  include  all  cases  coming  within  the  reason  of  the 
law,  our  legislature  has  undertaken  to  enumerate,  in  each  case, 
the  particular  subjects,  with  respect  to  which  the  offence  may  be 
committed.  For  example,  in  defining  forgery,  instead  of  using 
some  general  term  which  would  include  all  matters  that  may  be 
forged,  and  not  exclude  any,  the  statute  attempts  to  specify  every 
writing  which  can  be  the  subject  of  forgery.  The  same  is  true  of 
the  definitions  of  perjury,  larceny,  arson,  burglary,  and  many  other 
offences.  Now,  to  say  nothing  of  the  want  of  brevity  in  this  mode 
of  definition,  the  obvious  objection  is,  that  no  legislative  foresight 
can  be  expected  to  particularize  so  fully  as  not  to  omit  any  thing 
coming  within  the  principle.  And  yet  on  the  maxim  that  where 
enumeration  is  attempted,  all  particulars  not  mentioned  are  ex- 
cluded, it  follows  that  if  a  single  particular  be  omitted,  there  can 
be  no  punishment  for  that  case.  Finally,  the  framing  of  such  a 
code  as  is  here  suggested,  would  furnivsh  the  best  possible  oppor- 
tunity for  making  any  other  improvements  suggested  by  experi- 
ence. In  a  system  so  arranged,  the  slightest  want  of  harmony 
or  symmetry  would  at  once  be  seen ;  and  although  absolute  per- 
fection could  not  be  attained,  this  would  be  the  surest  method  of 
approximating  towards  it. 

Again,  not  only  must  all  offences  be  expressly  provided  for  by 
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the  legislature,  but  the  law  must  be  made  before  the  act  is  com* 
mitted.  In  other  words,  there  can  be  no  retroactive  criminal  legi^^ 
lotion;  and  this  doctrine  prevails  throughout  the  United  States. 
Both  the  federal  and  State  constitutions,  as  we  have  seen,  prohibit 
the  enactment  of  ez  po%t  facto  laws ;  and  by  these  are  meant  retro- 
active criminal  laws,  (a)  Any  law,  therefore,  which  makes  crimi- 
nal an  act  which  was  innocent  at  the  time  of  its  commission ;  or 
which  aggravates  the  punishment  of  a  crime  after  its  commission ; 
or  which  renders  conviction  more  easy  than  it  was  when  the  crime 
was  committed,  would  be  unconstitutional  and  void.  But  it  is 
presumed  that  laws  which  favor  the  offender,  by  diminishing  the 
punishment,  or  rendering  conviction  more  difficult,  would  be  valid, 
although  retroactive ;  because  they  are  to  operate  for  the  benefit 
of  the  accused.  The  result  is,  that  we  enjoy  the  glorious  privilege 
of  knowing  that  the  past  is  secure,  so  far  as  punishment  is  con- 
cemed.  Under  no  state  of  excitement  can  a  vindictive  legislature 
animadvert  upon  past  transactions.  If  we  take  care  to  escape 
existing  penalties,  we  need  be  under  no  apprehension  as  to  retn)- 
spective  ones.  But  with  regard  to  the  acts  which  may  be  declared 
criminal,  there  is  no  express  constitutional  restriction,  either  upon 
Congress  or  the  State  legislatures.  This  is  properly  left  to  be 
determined  by  the  exigency  of  time.  Whatever  act,  therefore, 
tends  to  fnjure  society,  in  a  degree  sufiicient  to  attract  public 
animadversion,  may  be  declared  criminal ;  but  with  regard  to  the 
mode  and  measure  of  punishment,  as  well  as  the  forms  of  pro- 
ceeding from  the  commencement  to  the  conclusion  of  a  criminal 
prosecution,  there  are,  as  we  have  seen,  a  variety  of  constitutional 
provisions,  all  tending  to  secure  the  offender  against  unnecessary 
suffering.  All  these  provisions  have  been  commented  upon  in 
connection,  and  will  be  referred  to  again.  I  shall  here  merely  re- 
capitulate those  which  relate  to  the  mode  and  measure  of  punish- 
ment. 1.  Excessive  fineg  cannot  be  imposed.  2.  Neither  cruel 
nor  unu9ual  punishments  can  be  inflicted ;  that  is,  there  can  be  no 
unnecessary  torture  or  barbarity  in  administering  punishment; 
and  no  exercise  of  invention  in  devising  new  modes  of  punish- 
ment. 3.  Banishment  cannot  be  resorted  to  as  a  mode  of  punish- 
ment. 4.  There  can  be  no  corruption  of  blood  or  forfeiture  of 
estate ;  or,  in  other  words,  the  consequences  of  punishment  must 
terminate  with  the  person  of  the  offender.  The  result  is,  that  our 
criminal  code  cannot  fail  to  be  humane,  so  long  as  the  constitution 
endures.  As  the  power  of  punishment  is  the  most  dangerous  to 
the  safety  and  liberty  of  the  citizen,  with  which  any  government 
can  be  intrusted,  so  no  power  has  been  guarded  with  more  scru- 
pulous jealousy  by  all  the  American  constitutions.  In  this  respect, 
we  have  immeasurably  the  advantage  of  all  other  nations,  ancient 

(a)  SeA  Calder  v.  Bull,  8  Dallas,  886 ;  arUe^  p.  219.  When  a  criminal  statate  is 
repealed,  and  there  is  no  provision  in  the  repealing  act  saving  offences  committed  or 
prosecutions  pending,  no  conviction  can  legal! v  be  had  after  such  repeal  under  sncli 
sUtute.    Calkins  v.  Tlie  State,  14  Ohio  State,  223. 
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or  modern,  as  will  be  abundantly  evinced  in  the  coarse  of  our  ob^ 
servations.  In  the  two  great  points  of  simplicity  and  humanity, 
the  criminal  code  of  this  State,  for  example,  might  safely  challenge 
a  comparison  with  any  code  in  the  civilized  world.  It  often  wants 
method  and  congruity  in  its  structure,  but  the  principles  upon 
which  it  is  framed  are  such  as  philanthropy  must  ever  contem- 
plate with  satisfaction. 

§  188.  Modes  of  Pnnishment.  The  punishments  now  in  use  may 
be  divided  into  four  classes ;  namely,  corporal  punishments,  fine, 
imprisonment,  and  death.    Of  these  in  their  order. 

Corporal  Punishment.  Perhaps  confinement  in  the  «todk«  and 
pillory  would  hardly  rank  among  corporal  punishments;  their 
object  being  disgrace,  rather  than  pain.  These  punishments,  how- 
ever, once  so  prevalent,  have  nearly,  if  not  entirely,  gone  out  of 
fashion,  in  this  country ;  whether  wisely  or  not  may  admit  of  much 
doubt  There  are  some  offences  for  which  disgraceful  punishments 
would  seem  to  bo  peculiarly  appropriate ;  and  there  are  many  per- 
sons upon  whom  they  would  operate  with  peculiar  efficiency.  But 
by  corporal  punishment  we  commonly  understand  whipping^  brandr 
inffy  cropping^  and  the  like.  These,  however,  like  the  other,  have 
nearly  ceased  to  be  inflicted.  Whipping  is  indeed  authorized  in 
two  or  three  cases,  under  the  acts  of  Congress ;  (a)  and  is  prac- 
tised to  some  extent  in  several  of  the  States ;  but  in  this  State 
there  has  been  none  of  it  since  1815.  The  fact  is,  the  spirit  of  the 
age  is  opposed  to  corporal  punishment  in  every  shape.  There  is 
too  much  of  the  appearance  of  savage  ferocity  in  causing  the 
human  body  to  smart  and  bleed  under  the  lash  or  the  iron.  Such 
things  are  bad  enough  for  brutes ;  they  are  too  bad  for  men.  This 
at  least  seems  to  be  the  growing  opinion  of  the  age ;  and  it  speaks 
well  for  the  march  of  humanity. 

Fine.  Punishment  by  fine  is  very  generally  practised  through- 
out the  United  States.  The  constitution  sanctions  moderate  fines, 
by  declaring  that  they  shall  not  be  excessive.  These  considerations 
should  induce  one  about  to  question  their  expediency  to  doubt  the 
correctness  of  his  own  judgment ;  nevertheless,  I  cannot  help  re- 
garding mere  pecuniary  punishments  as  impolitic  at  least,  if  not 
unjust.  If  we  can  forget  the  imposing  authority  of  usi^e,  and 
view  the  matter  as  a  new  proposition,  we  shall  see  that  punishment 
by  fine  practically  amounts  to  a  sale  of  criminal  licenses.  Govern- 
ment virtually  says  that  for  so  much  money  so  much  crime  may 
be  expiated.  The  question  for  the  citizen,  not  otherwise  restrained, 
is,  can  he  afford  to  pay  the  price  ?  The  answer  will  depend  upon  an 
examination  of  his  purse.  If  he  be  rich,  the  penalty  is  nothing ; 
if  poor,  it  may  amount  to  a  prohibition ;  so  that  a  fine  operates  as 
a  great  punishment,  a  small  punishment,  or  no  punishment  at  all, 
according  to  the  state  of  the  offender's  coffers.    This  inequality  is 

(a)  It  is  now  abolished  as  a  punishment  both  on  land  and  in  the  navy  and  mer> 
chant  senrice.  6  U.  S.  Stat,  at  Large,  322  ;  9  id.  515.  {  Imprisonment  for  non-payment 
of  a  fine  is  oonstitutionaL    In  r«  JBeall,  26  Ohio  State,  195.  y 
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one  strong  objection ;  and  another  is  that  government  is  strongly 
tempted  to  push  punishment  to  extremes,  when  paid  for  it  in  the 
receipt  of  fines.  This  danger  may  be  small  in  this  country  at  this 
time ;  but  under  a  corrupt  government,  what  an  alacrity  to  punish 
would  this  motive  produce !  We  know  that  there  have  been  times 
when  all  crimes,  however  atrocious,  could  be  expiated  by  money ; 
and  that  corrupt  governments  have  thus  managed  to  draw  an  im- 
mense revenue  from  the  depravity  of  their  subjects.  Even  false 
accusations  have  been  invited,  in  the  most  effectual  manner,  by 
giving  the  informer  one-half  the  fine;  but  to  the  honor  of  our  laws 
be  it  said,  they  hold  out  scarcely  any  encouragement  to  that  most 
despicable  class  of  men,  mercenary  informers.  With  some  trifling 
exceptions,  they  hold  out  no  other  motive  to  citizens  to  inform 
against  transgressors  than  that  which  they  find  in  their  regard  for 
the  public  good.  They  even  discourage  informations  without  mani- 
fest  cause,  by  a  provision  which  exposes  the  wanton  or  malevolent 
informer  to  the  payment  of  costs ;  and  our  experience  has  thus  far 
proved  that  the  ofRce  of  informing  may  be  safely  left  to  the  public 
spirit  of  a  high-minded  people,  without  the  temptation  of  a  bribe ; 
but  I  shall  not  pursue  this  topic.  Since  fines  are  so  much  in  favor, 
we  have  reason  to  rejoice  that  they  cannot  be  excessive ;  and  mtst 
content  ourselves  with  this  assurance. 

Imprisonment.  This  punishment  is  effected  either  in  penitentia- 
riesy  which  are  state  prisons ;  or  in  jaila^  which  are  county  prisons. 
The  United  States  have  no  prisons,  but  make  use  of  tlie  prisons  of 
the  different  States  with  their  consent.  As  a  mode  of  punishment, 
imprisonment  has  many  strong  recommendations.  Firstj  there  is 
a  peculiar  fitness  and  propriety  in  withholding  the  benefits  of  the 
social  compact  from  those  who  have  violated  its  obligations.  So- 
ciety guarantees  our  civil  liberty,  on  the  condition  that  we  obey 
and  uphold  the  laws  made  to  protect  it.  If,  therefore,  we  break  this 
condition  by  transgressing  these  laws,  the  deprivation  of  liberty  is 
a  just  and  natural  forfeiture.  Society  enters,  as  it  were,  for  con- 
dition broken,  and  resumes  it«  grant ;  while  the  offender  is  left  to 
learn  from  the  loss  of  liberty  how  great  is  its  value.  Secondly ,  im- 
prisonment operates  more  equally  than  any  other  punishment  upon 
all  descriptions  of  persons ;  since  liberty  is  of  very  nearly  the  same 
priceless  value  to  every  one.  Thirdlyy  imprisonment  is  more  effi- 
cient than  the  punishments  before  described ;  since  it  physically 
disables  the  offender,  for  the  time  being,  from  continuing  his  dep- 
redations upon  society.  The  man  who  has  been  whipped  or  fined, 
is  forthwith  let  loose  upon  society,  with  the  power,  and  probably  a 
disposition  sharpened  by  exasperation,  to  repeat  his  transgression. 
But  the  man  who  is  immured  between  prison  walls  cannot  do 
harm.  Fourthly^  imprisonment  admits  of  all  degrees  of  severity, 
and  can  therefore  be  graduated  better  than  any  other  punishment 
to  meet  all  offences.  It  may  take  place  in  the  gloomy  dungeon  or 
the  cheerful  light;  it  may  be  at  hard  labor  or  at  listless  ease;  it 
may  be  solitary  or  in  the  company  of  other  offenders ;  and  it  may 
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be  for  any  period)  from  a  single  hoar  to  the  whole  of  life.  For 
these,  and  perhaps  o(her  reasons,  imprisonment  is  miquestioiiablj 
the  best  of  all  the  methods  of  punishment.  MoreoTor,  conyicto 
are  not  nnfrequently  compelled  to  support  themseWes  bj  their 
own  labor,  and  thus  relieve  the  public  of  the  burden.  In  onr  peni- 
tentiary, **  hard  labor "  is  always  a  part  of  the  sentence ;  in  our 
jails  it  is  not ;  but  the  expense  of  aliment  is  there  trifling,  bdng 
confined  by  the  sentence  to  ^^  bread  and  water."  Of  late,  public 
sentiment  has  been  strongly  inclining  in  favor  of  solitary  imprison- 
ment, and  there  are  three  strong  argumento  in  favor  of  it.  JFVnty 
the  convict  cannot  corrupt  or  be  coniipted  by  others  having  less 
or  greater  experience  in  crime  than  himself ;  whereas  promiscaoas 
imprisonment  must  necessarily  operate  to  some  extent  as  a  scliod 
for  crime,  even  where  prison  discipline  is  the  most  perfect  Sio- 
cndljfy  in  solitary  confinement  there  is  always  some  prospect  of 
reformation ;  and  this  should  always  be  kept  in  view  as  a  second* 
ary  object  of  punishment  Of  this  at  least  we  may  be  sure,  that 
if,,  in  the  long  and  lonesome  hours,  during  whidi  tiie  solitary 
prisoner's  mind  must  be  thrown  back  upon  itself,  for  want  A 
other  objecto  to  fix  it  upon,  reflection  does  not  make  him  better,  he 
is  beyond  reformation  by  any  human  means,  ind  may  be  given  up 
as  a  hopeless  reprobate.  Thirdly^  solitery  imprisonment  is  more 
effectual,  as  an  example,  than  promiscuous  imprisoimient  It  is 
sad  for  a  man  to  be  alone  under  any  circumstances;  but  in  a 
prison  it  must  be  terrible.  To  be  convinced  of  this,  we  need  not 
resort  to  the  high-wrought  picture  of  Sterne's  captive ;  we  need 
only  to  think  of  a  man's  social  nature.  ,  The  imagination  cannot 
conceive  of  a  fate  more  utterly  appalling  than  that  of  solitary  im- 
prisonment for  life.  What  are  the  momentary  pangs  of  the  most 
painful  death,  in  comparison  with  the  unutterable  despair  of  enter- 
mg  a  dungeon,  never  to  come  out  ?  This  is,  indeed,  a  living  and 
enduring  death.  It  has  all  the  awfulness  of  actual  death,  without 
ite  speedy  oblivion. 

Death,  This  is  the  last  resort  of  the  law.  In  this  country, 
except  under  the  military  law,  the  punishment  of  death  is  always 
inflicted  by  hanging ;  the  sheriff  or  marshal,  as  the  case  may  be, 
is  the  executioner ;  and  in  order  that  even  this  punishment  may 
not  come  within  the  prohibition  of  "  cruel,"  it  is  attended  by  none 
of  those  aggravations  of  barbarity  and  torture  which  strike  us  with 
such  horror  in  the  codes  of  other  countries.  Formerly,  executions 
were  always  public^  under  the  belief  that  the  example  must  have  a 
salutary  effect  upon  the  thousands  who  throng  to  witness  such 
spectecles ;  but  this  opinion  is  gradually  changing  in  favor  of  secret 
executions ;  and  I  think  the  change  a  wise  one.  For  the  victim 
himself,  there  is  no  doubt  that  a  secret  death  is  best ;  because  his 
thoughts  are  not  drawn  off  from  the  contemplation  of  his  awful 
situation,  by  a  desire  to  make  a  last  exhibition  of  hardihood,  which 
the  vulgar  will  applaud  as  heroism ;  and  as  to  the  rest  of  the  com- 
munity, it  would  seem  that  the  tolling  of  a  bell  or  the  mere  an- 
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nouncement  in  a  newspaper,  without  any  of  the  pomp  and  parade 
which  make  us  forget  the  crime  in  our  sympathy  with  the  criminal, 
is  calculated  to  produce  at  least  as  salutary  an  effect  as  a  view  of 
his  struggles  in  the  presence  of  a  noisy  crowd.  But  another 
question  of  much  more  importance  is  beginning  to  attract  public 
attention ;  namely,  ought  death  to  be  in  any  case  inflicted  as  a 
punishment  ?  Without  attempting  an  elaborate  discussion  of  this 
question,  I  shall  briefly  indicate  the  leading  views  entertained  on 
each  side.  The  question  is  twofold;  first,  as  to  the  right;  and 
secondly,  as  to  the  expediency,  of  capital  punishment. 

Those  who  maintain  that  society  has  the  rights  place  it  on  the 
ground  of  self-defence.  They  admit  that  a  strong  necessity  must 
exist,  before  society  can  be  justified  in  taking  the  life  of  its  mem- 
bers ;  but  when  such  a  case  does  arise,  the  right  of  self-defence 
takes  precedence  of  every  other,  and  the  life  that  would  be  dan- 
gerous to  society  may  be  rightfully  terminated.  They  also  find 
authority  for  the  exercise  of  this  right,  in  the  Old  Testament,  and 
in  the  general  practice  of  mankind.  On  the  other  hand,  those 
who  deny  the  right,  reason  in  this  way :  Society,  they  say,  has 
no  power  but  that  which  it  derives  from  the  con9ent  of  its  mem- 
bers. But  life  is  one  of  the  inalienable  rights  of  man.  He  can- 
not part  with  it  if  he  would,  until  his  Creator  calls  for  it.  No 
man  can  give  a  valid  consent  to  his  own  death.  As  between 
individuals,  the  most  unequivocal  consent  would  not  shield  the 
slayer  from  the  guilt  of  murder;  and  if  one  individual  cannot 
authorize  another  to  take  his  life,  he  cannot  have  authorized 
society  to  do  it.  Society,  therefore,  cannot  have  derived  this 
power  from  consent ;  and  consequently  has  not  got  it.  Nor  can 
the  doctrine  of  self-defence  be  the  foundation  of  such  a  right; 
since  no  individual  can  endanger  the  existence  of  society.  Self 
defence  authorizes  one  person  to  take  another's  life,  in  order  to 
preserve  his  own ;  it  is  purely  preventive,  and  has  nothing  to  do 
with  punishment.  But  society  can  never  be  placed  in  this  pre- 
dicament towards  an  individual,  and  therefore  can  never  have 
occasion  to  kill  in  self-defence.  Again,  the  language  of  Scripture 
brings  no  aid  to  the  argument,  because  none  is  more  solemn  and 
explicit  than  that  which  says,  "  thou  shalt  not  kill."  Besides, 
the  doctrine  of  governing  men  by  divine  right  is  now  exploded ; 
and  the  fact  that  Jehovah,  the  author  of  life,  in  his  immediate 
government  of  a  peculiar  people,  did  authorize  the  punishment  of 
death,  by  no  means  justifies  the  inference  that  he  has  delegated 
this  power  to  human  governments.  Such  arguments,  drawn  from 
the  ancient  theocracy,  would  prove  vastly  too  much ;  and  there- 
fore cannot  be  used ;  and  the  same  may  be  said  of  the  argument 
from  custom.  What  wrong  can  be  named,  that  custom  has  not, 
at  some  period,  sanctioned  ?  Such,  briefly,  are  the  arguments  for 
and  against  the  right  of  capital  punishment. 

And  the  question  of  expediency  is  equally  debatable,  when  the 
right  is  conceded.    The  gi*eat  argument  in  favor  of  death 
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pimiBhmcnt,  is  tho  terrific  example  it  holds  oat  to  others.  Not 
only  does  death  render  it  certain  that  the  same  offender  will  never 
repeat  tho  ofFence,  but  it  has  the  strongest  possible  tendencj  to 
deter  others  from  committing  it.  On  the  other  hand,  however,  it 
is  urged  that  the  same  result  may  be  attained  without  inflicting 
death.  Solitary  imprisonment  for  life  renders  it  almost  equally 
certain  that  the  offender  will  not  repeat  the  offence;  and  as  a 
terror  to  others,  it  is  scarcely  less  effectual  than  death  itself.  At 
the  same  time,  our  sentiments  of  humanity  are  much  less  shocked 
at  seeing  the  prison  doors  closed  for  ever  upon  a  fellow-creature, 
than  at  seeing  him  suspended  from  the  gallows.  We  feel  that  he 
has  a  space  for  repentance  and  reformation ;  instead  of  being  sent 
suddenly  away,  reeking  with  guilt,  to  the  presence  of  his  final 
Judge.  We  also  feel  that  he  may,  after  all,  be  innocent :  so  un> 
certain  is  human  testimony.  We  know  that  innocent  men  have 
often  been  condemned  and  executed ;  and  in  such  cases  an  infinite 
wrong  has  been  done,  without  the  possibility  of  undoing  it.  The 
vital  spark  has  been  rashly  put  out,  and  all  earth  cannot  rekindle 
it :  whereas  the  prisoner,  when  his  innocence  is  discovered,  can  be 
set  free,  and  thus  bo  indemnified,  in  some  degree,  for  the  wrong 
he  has  sustained.  These  considerations,  and  others  of  a  similar 
nature,  are  strongly  turning  public  sentiment  towards  the  aboli- 
tion of  capital  punishment.  The  experiment  was  made  by  Catluik* 
rine  of  Russia,  and  is  said  to  have  been  entirely  successful. 

Apportionment  of  Punishment.  Having  thus  described  the  actual 
modes  of  punishment  now  in  use,  the  question  arises,  how  these 
punishments  are  to  be  apportioned,  so  as  to  be  just  sufficient  for 
each  offence,  and  no  more ;  for  that  punishments  ought  to  be  thus 
apportioned,  is  self-evident.  But  to  effect  the  desired  apportion- 
ment, not  only  as  to  different  offences,  but  also  as  to  different 
degrees  of  the  same  offence,  has  proved  the  most  difficult  prob- 
lem in  criminal  legislation.  In  fact,  while  reason  teaches  that  the 
degrees  of  criminality  must  be  almost  infinitely  various,  expe- 
rience at  the  same  time  proves  that  no  human  legislation  can 
specifically  provide  beforehand  for  those  minute  and  shadowy 
differences.  To  remedy  this  defect,  therefore,  recourse  is  had  to 
judicial  discretion.  Whenever  the  nature  of  the  punishment  ad- 
mits of  decrees,  which  is  the  case  with  all  but  death,  a  limited 
discretion  is  given  to  the  judges,  as  to  the  amount  of  punishment. 
The  law  fixes  the  extremes ;  that  is,  it  prescribes  for  each  offence 
the  largest  and  smallest  fine,  and  the  longest  and  shortest  time  of 
imprisonment ;  and  between  these  extremes  judicial  discretion  is 
permitted  to  range,  for  the  purpose  of  adapting  the  punishment 
to  the  ag<rravating  or  palliating  circumstances  of  each  case.  Per- 
haps a  safer  depositary  of  this  delicate  power  could  not  be  sug- 
gested, whether  we  consider  the  rights  of  the  public  or  the 
offender.  Humanity  being  a  prevailing  sentiment,  the  presump- 
tion is,  that  if  the  judges  are  biassed  at  all,  it  will  be  in  favor  of 
the  criminal;  he,  therefore,  will  have  nothing  to  complain  of; 
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and,  on  the  other  hand,  the  public  are  protected  against  the  con- 
sequences of  too  much  lenity,  by  having  the  limits  of  judicial 
discretion  in  all  cases  ascertained  by  the  statute.  But  in  this  con- 
nection, there  is  one  important  defect,  both  in  the  State  and 
federal  divisions,  which  ought  to  be  mentioned.  It  is,  that  with 
one  or  two  exceptions,  no  provision  is  made  for  punishing  the  sec- 
ond offence  more  severely  than  the  first ;  though  the  propriety  of 
so  doing  is  self-evident ;  for  the  very  fact  of  repetition  by  tiie  same 
oJBfender,  proves  that  the  first  punishment  was  not  sufficient. 
§  189.   "Who  are  Exempted,  (a)     The  general  rule  is,  that  no 

(a)  It  is  not  strictly  true,  and  has  not  been  since  McNauffhten's  case,  10  Clark  & 
Fin  200,  tiiat  no  insane  man  is  criminally  responsible,  or  that  proof  of  the  fact  of 
insanity  is  proof  of  incapacity  to  commit  crime.  The  law  undertakes  to  determine 
what  degree  or  form  of  insanity  amounts  to  such  incapacity.  In  that  case  the 
judges  reported  to  the  House  of  Lords  :  "To  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that,  at  the  time  of  the  committing  of  the  act,  the 
party  accused  was  laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  .he  was  doing,  or,  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong."  They  also  reported  that  in 
case  of  partial  insanity,  or  insane  delusion,  "he  must  be  considered  in  the  same  situa- 
tion as  to  Tesponsibili^  as  if  the  facts  with  respect  to  which  the  delusion  exists  wore 
real. 

In  the  United  States,  inability  to  distinguish  between  right  and  wrong  as  to  the 
act  charged  as  a  crime  is  the  generally  accepted,  and  in  some  States  the  exclusiye, 
test  of  such  insanity  as  exempts  from  criminal  responaibility.  Commonwealth  v.  Kocr* 
ors,  7  Mete.  (Mass.)  500  ;  State  v.  Johnson,  40  Conn.  186  ;  Moett  v.  People,  85  N.  Y. 
374  ;  State  v.  Spencer,  1  Zabiiskie,  196 ;  Commonwealth  v.  Mosler,  4  Barr,  267 ; 
Brinkley  v.  State,  58  Ga.  296 ;  McAllister  v.  Stnte,  17  Ala.  484 ;  Bovard  v.  Stote,  80 
Miss.  600 ;  Dove  v.  State,  8  Heisk.  (Tenn.)  848  ;  Loeifner  v,  SUte,  10  Ohio  State, 
698  ;  Hopps  v.  People,  81  111.  885  ;  State  9.  Huting,  21  Mo.  476 ;  State  v.  Mewherter, 
46  Iowa,  88  ;  People  v.  McDonnell,  47  Cal.  184. 

The  insanity  of  delusion  is  recognized  as  a  defence  in  Commonwealth  v.  Rogers,  7 
Met  500. 

The  insani^  of  uncontrollable  impulse  produced  by  mental  disease  is  recognized  as 
a  defence  in  Commonwealth  v.  Rogers,  7  Met  500  ;  Anderson  v.  State,  43  Conn.  514  ; 
Commonwealth  v.  Mosler,  4  Barr,  267  ;  People  v.  Spragu«,  2  Parker's  Crira.  Cases,  43  ; 
Scott  V,  Commonwealth,  4  Met.  (Ky.),  227  ;  Kriel  v.  Commonwealth,  6  Bush,  865  ; 
Shannahan  v.  Commonwealth,  8  Bush,  464  ;  Steyeus  v.  State,  31  Ind.  485 ;  State  v. 
Felter,  25  Iowa,  67. 

The  Supreme  Court  of  New  Hampshire  in  State  v.  Pike,  49  N.  H.  899,  and  State 
9.  Jones,  50  N.  H.  369,  discarded  all  tests  of  insanity  adopted  by  other  courts  as  rules 
of  law,  and  held  that  insanity  is  a  mental  disease  ;  that  wnether  the  defendant  had  a 
mental  disease,  and  whether  the  act  charged  as  crime  was  the  product  of  such  disease, 
are  the  decisiye  questions,  and  they  are  questions  of  fact  for  the  juiy.  Accordingly 
the  same  court  holds  that  it  is  not  competent  for  a  witness  who  is  not  an  expert  to  give 
his  opinion  as  to  the  sanity  of  the  defendant.  Boardman  v.  Woodman,  47 1^.  H.  180  ; 
State  V,  Pike,  49  N.  H.  899. 

The  question  how  far  drunkenness  is  admitted  as  a  defence  to  a  prosecution  for 
crime,  is  fully  discussed  in  the  note  to  United  States  v.  Drew,  1  lioading  Crim.  Cases 
(2d  ed.),  181,  where  there  is  a  full  citation  of  cases.  The  note  closes  with  the  follow- 
ing conclusions  :  "  FiraL  That  fixed  insanity,  or  delirium  tremens,  though  the  result  of 
YoTuntaiTdissipation,  lb  as  much  an  excuse  for  crime  as  any  other  form  of  insanity. 
Second.  That  yolnntary  intoxication,  not  depriving  the  party  of  all  knowledge  of  what 
he  was  doing,  is  not  of  itself  an  excuse  for  any  crime.  Third,  That  when  some  speci- 
fic intent  muat  be  proved,  in  order  to  constitute  a  particular  crime,  the  jury  may  consider 
the  fact  and  degree  of  intoxication  in  determining  whether  the  party  had  capac- 
ity to  form  such  mtent  -{Cline  v.  State,  48  Ohio  State,  882.  }  Fourth.  That  intoxi- 
cation will  not  reduce  an  unprovoked  homicide  from  murder  to  manslaughter ;  but  if 
legal  provocation  has  been  given,  it  may  be  considered  in  determining  whether,  in  fact, 
the  party  acted  upon  such  provocation,  or  from  malicious  motives,  in  giving  the  filial 
blow."    See  Davis  v.  Nichols,  25  Ohio  SUte,  869,  .878.    The  Second  incladflt  WVk 
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person  who  commits  an  act  made  punishable  by  the  law,  is 
exempted  from  liability  to  the  punishment  prescribed.  But  to 
this  rule  there  are  several  exceptions,  founded  on  the  absence  of 
criminal  intention.  The  principle  is,  that  in  the  perpetration  of  a 
crime  the  mind  must  concur  with  the  body,  the  will  with  the 
muscular  organs,  or  the  actor  is  not  to  be  held  responsible.  If, 
therefore,  either  from  imbecility,  insanity,  mischance,  or  necessity, 
one  does  an  act  which  would  be  criminal  if  done  intentionally,  he 
stands  excused  on  the  ground  of  having  no  criminal  volition. 
Thus  idiots  always,  lunatics  during  the  intervals  of  insanity,  and 
if^ants  while  too  young  to  know  the  distinction  between  right  and 
wrong,  are  held  excusable  for  those  acts  which  would  otherwise 
1)6  punishable,  because  tliey  cannot  harbor  a  criminal  design; 
but  drunkennessj  which  is  a  voluntary  insanity,  is  no  excuse. 
Again,  if  the  act  which  would  otherwise  be  criminal,  is  the  result 
of  an  accident  or  mistake,  which  the  law  calls  mischanecj  the  actor 
is  not  responsible,  because  he  did  not  do  it  wilfully ;  but  mere 
ignorance  of  the  criminality  of  the  act,  when  the  act  itself  is  done 
intentionally,  is  no  excuse ;  because  every  person  of  sound  mind 
is  held  bound  to  know  what  acts  are  declared  by  the  law  to  be 
criminal.  Lastly,  if  the  act  which  would  otherwise  be  criminal, 
be  the  result  of  inevitable  necessity ,  the  actor  is  excused,  because 
he  could  exercise  no  volition.  Thus,  if  the  compulsion  be  physi- 
cal, or  if  it  result  from  an  injunction  of  law,  the  exemption  is 
absolute.  But  the  command  of  no  superior,  except  the  law,  caa 
excuse  the  commission  of  a  crime ;  for  there  is  no  necessity  for 
obeying  such  a  command.  It  was  indeed  formerly  held,  as  we 
have  seen,  that  a  wife  was  excusable  for  concurring  with  her  hus- 
band, on  the  ground  of  constraint,  but  this  absurd  idea  is  now 
nearly  exploded.  There  is,  however,  a  species  of  moral  compul- 
sion, which  the  law  always  allows  to  palliate,  and  often  to  excuse, 


cases  as  Pignian  v.  State,  14  Ohio  R.  555,  where  it  was  held  that  on  a  charge  of  _ 
ing  coanterfeit  money,  if  the  accused  was  so  drunk  that  he  did  not  know  that  he 
passed  a  hill  that  was  counterfeit,  he  is  not  guilty. 

At  the  common  law  an  infant  under  the  age  of  seven  years  was  conclusively  pre- 
Bumed  to  he  doli  incapax;  between  the  ages  of  seven  and  fourteen,  he  was  presanied 
to  be  doli  incapax,  but  the  presumption  could  be  controverted  and  overcome  by  eyi- 
dence.  There  was  one  exception  ;  a  boy  under  fourteen  was  conclusively  presumed 
to  be  incapable  of  rape.  In  the  United  States  the  same  presumptions  prevail.  State 
V.  licamed,  41  Ver.  585  ;  Godfrey  v.  State,  31  Ala.  323 ;  State  v.  Doherty,  2  Oven. 
(Tenn. )  80.  And  see  Commonwealth  v.  Mead,  10  Allen,  398  ;  People  v.  Kendall,  25 
Wend.  399  ;  State  v.  Hnndv,  4  Harr.  (Del.)  566  ;  Stephenson  v.  State,  28  Ind.  272. 
In  Ohio,  however,  it  is  held  that  the  presumption  of  incapacity  to  commit  rape  b^ 
tween  the  ages  of  seven  and  fourteen  is  m  all  cases  open  to  he  controverte<l  by  evidence 
of  the  fact  being  to  the  contrary.  Williams  v.  State,  14  Ohio  R.  222.  This  decision 
has  been  followed  in  New  York.  People  v.  Randolph,  2  Parker,  CrinL  Cases,  174. 
Hiltabiddle  v.  State,  35  Ohio  State,  52. 

There  is  a  general  presumption  that  a  wife  who  commits  a  crime  in  the  preaence  of 
her  husband  does  it  under  his  coercion,  and  therefore  cannot  be  held  guilty.  Bat  this 
presumption  does  not  arise  in  treason,  homicide,  or  robbery ;  nor  does  it  arise  in 
offences  of  a  character  in  which  women  are  suppased  especially  to  participate,  such  as 
keeping  brothels  and  other  disorderly  houses.  This  presumption  may  always  be  re- 
butted by  evidence,  and  the  wife  be  shown  to  have  acted  from  her  own  will.  See 
Tabler  v.  SUte,  34  Ohio  SUte,  127. 
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the  commission  of  a  crime.  Thus,  where  the  act  is  done  strictly 
in  Belf-defence^  it  is  excused  on  the  ground  that  the  actor  in  vio- 
lating a  human  law,  did  but  obey  a  still  higher  law.  So  where 
the  act  is  done  in  a  moment  of  strong  and  overpowering  excite- 
ment, before  the  passions,  suddenly  provoked,  have  had  time  to 
cool,  the  guilt,  if  not  wholly  excused,  is  greatly  palliated,  out  of 
regard  to  the  infirmity  of  our  nature.  It  has  often  been  made  a 
question,  whether  extreme  want  of  food,  clothing,  or  shelter,  ought 
not  to  be  a  justification  of  the  acts  done  to  relieve  immediate 
necessities.  Humanity  would  incline  us  to  answer  in  the  afiirma- 
tive,  but  the  plea  of  want,  if  once  allowed,  would  open  so  wide  a 
door  to  depredation,  that  the  policy  of  the  law  is  against  admit- 
ting it.  I  have  thus  briefly  indicated  the  general  principles  upon 
which  crimes  are  palliated  or  excused,  for  want  of  criminal  inten- 
tion in  the  perpetrator.  The  application  of  these  principles  will 
be  made,  when  we  come  to  the  description  of  crimes. 

§  190.  Principals  and  AcoeMoriea.  (a)  We  have  already  seen 
that,  to  constitute  a  crime,  there  must  be  an  act.  In  perpetrat- 
ing this  act  more  persons  than  one  may  be  concerned ;  and  they 
may  be  concerned  more  or  less  directly.  This  has  led  to  some 
important  distinctions.  He  who  directly  and  absolutely  perpe- 
trates tlie  act,  is  denominated  principal  in  the  fint  degree.  He 
who  is  present  aiding  and  abetting,  is  denominated  principal  in 
the  second  degree;  and  this  presence  may  either  be  actual^  as 
where  one  stands  immediately  by  and  assists ;  or  it  may  be  conr 
structive,  as  where  one  keeps  watch  at  a  convenient  distance. 
Again,  he  who  is  neither  chief  actor,  nor  actually  or  construc- 
tively present,  may  still  be  guilty  of  participating  in  the  perpe- 
tration or  in  its  results ;  in  which  case  he  is  denominated  an 
accessory.  If  he  procure,  advise,  or  command  the  act  to  be  done, 
he  is  an  accessory  before  the  fact.  If,  knowing  the  act  to  have 
been  done,  he  receives,  comforts,  or  assists  the  criminal,  or  shares 
in  the  avails  of  the  crime,  he  is  an  accessory  after  the  fact.  And 
the  general  rule  has  been  that  though  an  accessory  cannot  be  pun- 
ished until  the  principal  has  been  convicted,  yet  then  he  is  liable 
to  the  same  punishment  as  the  principal.  But  the  distinction 
between  principals  and  accessories  applies  only  to  crimes  standing 
in  the  middle  rank  of  guilt;  for  in  treason,  on  account  of  its 
magnitude,  and  in  petty  offences,  on  account  of  their  littleness, 
all  participators  have  been  treated  as  principals.  Such  are  the 
doctrines  and  distinctions  of  the  common  law ;  and  it  would  not 
be  difficult  to  show  that  some  of  them  are  arbitrary,  and  all  of 
them  unnecessary.  For  why  make  these  distinctions  in  name, 
when  the  criminality  and  punishment  are  the  same  ?  If  the  dis- 
tinction be  well  founded  in  middling  crimes,  why  not  extend  it  to 
all  ?  And  why  allow  the  accessory  to  escape  merely  because  the 
principal  cannot  be  found?    But  these  distinctions  are  greatly 

(a)  See  2  Swift's  Dig.  b.  6,  chap.  14  ;  4  Black.  Oom.  chap.  8. 
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modified  in  this  State.  Wc  have  a  general  provision,  that  if  anj 
i)erBon  **  aidy  abet^  or  procure  "  another  to  commit  any  ofiEence  pun- 
ishable with  death  or  imprisonment  in  the  penitentiarj,  he  shall 
bo  liable  to  the  same  punishment  as  the  chief  actor  would  be  liable 
to,  if  convicted.  This  provision  embodies  the  essence  of  the  com- 
mon-law distinctions  without  their  complexity  or  arbitrariness; 
and  there  are  similar  provisions  in  the  federal  code.  But  thej 
are  all  defective  in  one  respect ;  they  do  not  extend  to  all  offences ; 
though  there  can  bo  no  good  reason  for  excluding  any.  In  fact, 
there  are  several  8i)ecial  provisions  designed  particularly  to  rem- 
edy this  imperfection.  But  why  might  there  not  be,  in  place  of 
all  these,  one  universal  provision,  punishing  all  who  aid,  abet, 
procure,  or  participate,  with  the  same  punishment  as  those  who 
actually  perpetrate  the  offence;  and  inflicting  this  punishment 
whether  the  chief  actor  be  found  or  not  ?  Such  a  provision  would 
be  at  once  simple  and  comprehensive;  and  I  can  perceive  no 
objection  to  it.  (a) 

§  191.  Improvement  Snggeetad.  From  the  general  views  now 
presented,  it  will  be  seen  that  though  criminal  law  has  undergone 
important  changes  in  this  country,  all  of  which  are  very  decided 
improvements,  yet  many  deficiencies  still  remain  to  be  supplied. 
In  addition  to  tliose  already  indicated,  the  want  of  a  general  pro- 
vision for  compensation  to  the  injured  party,  when  the  case  admits 
of  it,  is  worthy  of  notice.  There  are  some  special  provisions  to 
this  effect ;  but  the  principle  thus  recognized  should  be  made  uni- 
versal. In  all  cases  but  homicide,  compensation  of  some  sort  can 
be  made  to  the  individual  himself ;  and  in  the  case  of  homicide, 
it  might  be  made  to  his  family.  Where  the  offender  is  able,  this 
compensation  should  be  made  by  him  as  a  part  of  his  sentence ; 
and  where  he  is  unable,  the  principle  of  equality  would  seem  to 
require  that  it  be  made  at  the  public  expense.  Another  very  im- 
portant desideratum,  is  a  more  general  uniformity  in  the  criminal 
laws  of  the  different  States.  So  great  is  the  present  diversity,  that 
in  contemplating  it,  one  might  almost  be  tempted  to  suppose  that 
criminal  legislation  is  an  affair  altogether  arbitrary  and  capricious ; 
not  governed  by  fixed  and  immutable  principles,  but  varying  like 
climate,  with  geographical  limits.  Yet  surely  this  is  not  the  fact. 
The  diversity  does  not  spring  from  the  nature  of  the  subject. 
What  is  criminal  in  Maine  should  be  so  in  Louisiana.  There  is 
nowhere  a  sufficient  difference  in  the  social  condition,  to  make 
any  important  difference  in  criminal  legislation.  But  whatever 
be  the  cause  of  the  diversity,  it  does  exist  to  a  remarkable  extent; 
and  among  many  evil  consequences,  one  not  the  least  to  be  regret- 
ted, is  that  it  becomes  a  matter  of  calculation  among  the  vagabond 
portion  of  our  community,  who  live  by  preying  upon  society,  in 

(a)  •{  And  such  is  now  the  law  of  Ohio.  See  R.  S.  §  6804  ;  Hanoff  v,  SUte,  87  Ohio 
State,  178  ;  Stephens  v.  State,  42  id.  150  ;  Hartshorn  v.  State,  29  id.  635.  Ezcefit  that 
the  statute  makes  the  procurement  of  a  felony  an  offence  distinct  from  ita  commissioQ. 
Chidettor  v.  SUte,  25  Ohio  SUte,  433.  y 
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which  of  the  States  they  may  commit  the  greatest  number  of 
outrages,  with  the  fairest  prospect  of  mild  punishment  or  entire 
impunity.  Accordingly,  that  State  which  ventures  to  be  most 
humane,  will  be  most  likely  to  be  thronged  with  rogues  and 
knaves ;  since,  in  addition  to  the  usual  proportion  of  its  own  pop- 
ulation, it  must  bear  the  burden  of  immigration  from  those  States 
where  the  laws  are  more  sanguinary.  But  we  are  not  without 
hope  that  time  will  bring  about  a  greater  degree  of  uniformity. 
Throughout  the  civilized  world,  the  spirit  of  inquiry  and  reform  is 
now  more  generally  directed  to  the  subject  of  crimes  and  punish- 
ments, than  to  any  other  matter  affecting  our  social  condition. 
Commissioners  are  appointed  to  visit  distant  regions,  and  com- 
pare criminal  codes;  and  a  general  improvement  must  be  the 
ultimate  result. 


LECTURE  XXXV. 

CRIMES  UNDER  THE  STATE  LAW. 

§  192.  General  DiTision  of  CriniM.  In  this  lecture,  I  propose 
to  consider  the  principal  offences  punished  by  State  legislation, 
but  without  attempting  a  complete  enumeration.  And  at  the  very 
outset  I  find  difficulty  in  selecting  any  suitable  classification.  The 
most  general  division  of  crimes  is  into  the  three  following  classes : 
1.  Crimes  affecting  the  jmblic  welfare.  The  theory  of  criminal 
law  is,  that  all  crimes  affect  the  public  welfare ;  otherwise,  society 
would  not  interfere  with  them.  But  there  are  some  which  have 
this  tendency  much  more  directly  and  immediately  than  others. 
Such  are  all  those  offences  against  the  justice,  health,  morals, 
peace,  and  property  of  the  public,  which  do  not  directly  affect 
either  the  persons  or  property  of  individuals.  2.  Crimes  affecting 
private  persons.  The  personal  rights  of  individuals,  expressed  in 
general  terms,  include  life,  liberty,  health,  reputation,  and  happi- 
ness, which,  as  we  have  seen,  are  declared  in  our  constitution  to 
be  inalienable  rights.  All  offences,  therefore,  which  tend  directly 
to  injure  or  destroy  cither  of  these  rights,  would  fall  within  this 
class.  3.  Crimes  affecting  private  property.  This  class  would  of 
course  include  all  offences  having  a  direct  reference  to  the  property 
of  individuals.  In  the  present  lecture,  my  object  is  to  present  a 
mere  sketch  of  the  crimes  punishable  in  this  State,  in  the  order 
indicated  by  the  above  classification.  The  minor  offences  will  be 
barely  referred  to,  for  the  purpose  of  grouping  them  together.  Of 
the  higher  offences,  I  shall  speak  somewhat  more  at  length.  And 
although  the  subject  of  indictments  belongs  properly  to  a  future 
lecture  on  criminal  procedure,  I  shall  so  far  anticipate  that  subject 
here,  as  to  give,  in  connection  with  some  of  the  higher  offences, 
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that  part  of  the  indictment  which  describes  the  ofiEence.  If  Ae 
student  will  particularlj  note  the  technical  description  of  the 
offence,  he  wUl  be  enabled  the  more  accaratel7  to  remember  in 
what  the  offence  consists.  I  have  before  said  that  an  indicbnoit 
is  a  formal  accusation  of  an  offence,  drawn  up  by  the  proBOcnting 
officer,  and  found  to  be  true  by  a  grand  jury ;  and  that  no  man 
can  be  put  upon  his  trial  upon  any  criminal  charge,  except  those  of 
the  lowest  grade,  until  such  an  indictment  has  teen  found  .mgainit 
him.  The  caption  and  conclusion  of  the  indictment,  which  are 
merely  formal  and  the  same  in  all  indictments,  will  be  omitted, 
and  only  that  part  given  which  describes  the  offence. 

§  198.    Crimea  Aflfooting  the  Pnblio  W^altere.     Under  fluB  head 

I  shall  consider  a  variety  of  offences,  which  scarcely  admit  of  a 
more  particular  classification.  In  defining  them,  especially  those 
of  a  minor  sort,  I  shall  use  all  possible  brevity,  (a) 

Perjury  and  Svhomation.  (6)  To  understand  the  nature  of 
perjury,  we  must  first  consider  the  purpose  of  an  oath.  The 
dictionary  definition  of  an  oath  is,  ^^  an  afiirmation,  negation,  or 
promise  corroborated  by  the  attestation  of  the  Divine  Being.^ 
But  in  terms  an  oath  differs  from  an  afiirmation  in  this :  an  oath 
is  a  direct  appeal  to  God  for  the  truth  of  what  one  says,  or  the 
performance  of  what  one  promises ;  while  an  afiirmation  appeals 
only  to  the  psins  and  penalties  of  perjury.  The  <hi6  premp- 
poses  a  belief  in  a  future  retribution ;  the  other  does  not*  The 
law  requires  an  oatii  or  affirmation  from  three  classes  iA  persons : 
namely,  witnesses,  jurors,  and  public  officers ;  and  as  many  pes- 
sons  have  conscientious  scruples  against  taking  an  oath,  it  is  in 
all  cases  optional  to  affirm.    Which  is  the  more  binding  upon 

(a)  An  act  was  passed  April  26,  1861,  declaring  it  treason  against  the  State  to  lery 
war  against,  or  knowingly  adhere  to  the  enemies  of,  the  State,  or  the  United  States. 
The  penalty  is  imprisonment  for  life.  Betraying  military  posts,  &c,  supplyinganns  and 
ammunition  to  enemies,  and  not  giving  information  of  treason  to  the  pro|)er  officials,  are 
ponishahle  hy  imprisonment  for  not  less  than  ten  nor  more  than  twenty  years.  Setting 
on  foot  any  military  enterprise  against  the  territory  or  people  of  any  one  of  the  United 
States,  is  pnnishahle  hy  imprisonment  for  not  less  than  one  nor  more  than  ten  yean. 

(h)  Indictment.    That  heretofore,  to  wit,  at  the  conrt  of ,  began  and  holden 

at ,  in  the  connty  aforesaid,  before  the  [presiding  judge}  on  the a  certain 

action  of  trespass  for  assault  and  battery  was  pending,  in  which was  plaintiflt 

and was  defendant ;  in  which  action  issue  had  before  that  time  been  joined ; 

which  issue  then  and  there  came  on  to  be  tried  by  a  jury  of  said  ooant}r  in  dae  fom 
of  law  ;  and  then  and  there,  upon  the  trial  of  said  issue,  one  — ■ —  beins  produced 
as  a  witness  on  behalf  of  said  plaintiff,  did  make  oath  before  the  said  [presiaing  jndge^ 
who  was  then  and  there  duly  authorized  to  administer  such  oath,  that  the  eYidenee 
which  he  should  give  to  the  said  court  and  jury,  touching  the  matters  in  question  on 
the  said  issue,  should  be  the  truth,  the  whole  truth,  and  nothing  but  the  troth  ;  and 
it  then  and  there  became  a  material  question,  upon  the  trial  of  said  issne,  whether 
the  said  defendant  had  struck  the  said  plaintiff,  and  how  many  blows ;  and  therenptm 
the  said  —  did  then  and  there,  under  the  oath  aforesaid,  falsely,  wilfully,  and 

corruptly  declare  that  the  said did  see  the  said  defendant  on at , 

strike  the  said  plaintiff  blows  with  his  fist ;  whereas  in  truth  and  in  fact  the  said 

did  not  see  said  defendant  on ,  at,  or  at  any  other  time  or  place,  stoike 

the  said  plaintiff  at  all,  with  his  fist  or  otherwise  ;  but  the  said  declaration  of  the  i^ 
,  under  oath  as  aforesaid,  was  then  and  there  wholly  false  and  untroe,  as  he  the 

said then  and  there  well  knew  ;  and  so  the  said did  then  and  there^  in 

manner  and  form  aforesaid,  oommit  wilful  and  eorrapt  peijniy. 
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the  conscience,  is  a  question  which  the  conscience  aIon&  can 
answer ;  but  it  would  seem  that  every  human  being  is  at  all  times 
under  so  strong  a  moral  obligation  to  tell  the  truUi  and  perform 
his  promises,  tiiat  no  act  of  his  can  increase  it.  'At  any  rate,  the 
legal  sanction  of  both  is  the  same ;  namely,  the  pains  and  pen- 
alties of  perjury.  We  say,  then,  that  the  purpose  of  the  law,  in 
punishing  perjury,  is  to  secure  the  telling  of  truth  and  perform- 
ance of  promises,  in  all  things  pertaining  to  the  administration 
of  justice,  by  an  appeal  to  purely  temporal  sanctions,  operating 
equally  upon  believers  and  unbelievers  in  a  future  retribution. 
According  to  Blackstone,  (a)  perjury  is  "  when  a  lawful  oath  is 
administered,  in  some  judicial  proceedings,  to  a  person  who  swears 
wilfully,  absolutely,  and  falsely,  in  a  manner  material  to  the  issue 
or  point  in  question."  This  definition  involves  four  distinct  mat- 
ters :  1.  The  oath  must  be  administered  by  some  p^son  author^ 
ized  by  law.  (i)  2.  It  must  be  in  some  judicial  proceeding,  (c) 
8.  The  person  must  knowingly  swear  falsely.  4.  The  false  swea^ 
ing  must  be  in  relation  to  some  material  matter,  (d)  In  this  State, 
perjury  is  made  to  consist  in  wilfully  and  corruptly  declaring,  under 
oath  or  affirmation,  any  matter  to  be  fact,  knowing  the  same  to 
be  false ;  or  denying  any  matter  to  be  fact,  knowing  the  same  to 
be  true ;  such  oath  or  affirmation  being  administered  by  a  person 
and  upon  an  occasion  authorized  by  law.  The  punishment  is 
imprisonment  in  the  penitentiary  from  three  to  ten  years.  The 
statute  undertakes  to  specify  all  the  cases  in  which  perjury  can 
be  committed,  instead  of  saying  generally  all  cases  in  which  the 
law  authorizes  an  oath  or  affirmation ;  but  in  other  respects  the 
definition  does  not  differ  essentially  from  that  of  Blackstone.  It 
suggests,  however,  the  following  queries :  1.  If  a  person  not 
having  certain  knowledge,  swear  against  his  belief,  or  without 
having  any  belief,  would  this  be  within  the  definition  ?  2.  Since 
the  oaths  and  affirmations  of  jurors  and  public  officers  are  not 
statements  of  facts,  but  promises,  are  they  within  the  definition  ? 
If  either  of  these  questions  be  answered  in  the  negative,  the  defi- 
nition is  defective,  and  ought  to  be  amended.  Subornation  of  per- 
jury consists  in  procuring  another  to  commit  perjury,  and  would 
consequently  be  included  in  any  general  provision  against  aiding, 
abetting,  or  procuring.  The  punishment  is  properly  made  the 
same  as  for  committing  perjury.(e)     Formerly,  an  indictment  for 

(a)  4  Black.  Com.  137. 

{b)  •{  W  here  the  oath  is  not  administered  by  the  proper  officer  in  a  proper  proceeding, 
thei'e  can  be  no  perjury  ;  therefore,  false  testimony  of  persons  other  than  the  complain- 
ant on  the  preliminary  examination  in  bastardy,  is  not  [)erjury.  Hamm  v,  WicKline, 
26  Ohio  State,  81.  Nor  where  the  oath  is  administered  in  arbitration  proceeding  by  a 
notary,  when  the  statute  says  justice  of  the  peace.  State  v.  Jackson,  86  Ohio  State, 
281.     Or  before  a  mere  cU  facto  officer.     Staigbt  v.  State,  39  id.  496.  y 

(fi)  Penury  may  be  committed  in  swearing  falsely  to  an  application  for  a  marriage 
license.  Call  v.  The  State,  20  Ohio  State,  330.  ^Thongh  before  a  deputy  clerk.  War- 
wick V.  State,  25  id.  21.  }- 

Id^  Dicher  v.  State,  39  Ohio  State,  130. 

{€)  Am  to  Bubomation  of  peijory,  see  Commonwealth  v.  Smith,  11  AUen,  248.    It  it 
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perjury  was  exceedingly  Toluminous ;  it  being  held  necessary  to 
set  fortli  the  authority  under  which  the  oath  was  administered, 
together  with  a  complete  record  of  the  proceedings  in  which  the 
oath  was  taken ;  but  these  are  dispensed  with  by  our  statute,  and 
it  is  made  sufficient  to  set  forth  the  substance  of  the  offence. 

Bribery.  In  the  ordinary  acceptation  of  the  term,  bribery  con- 
sists in  hiring  or  being  hired  to  swerve  from  public  duty,  and  it 
would  be  easy  to  make  one  general  and  comprehensive  provision 
against  bribery  under  all  circumstances,  punishing  equally  him 
who  offers  and  him  who  receives  a  bribe.  Such  a  provision  should 
embrace  electors,  jurors,  witnesses,  and  all  public  officers.  But 
our  statute  falls  far  short  of  the  generality  here  proposed.  It 
punishes  bribery  in  the  following  cases :  1.  Bribery  of  a  juror, 
referee,  arbitrator,  umpire,  commissioner,  or  appraiser,  before  or 
after  appointment,  and  the  acceptance  or  solicitation  by  such  per- 
son of  a  bribe  —  imprisonment  within  sixty  days,  and  fine  within 
five  hundred  dollars,  or  both.  2.  Similar  conduct  towards  or  by 
any  member  or  officer  of  the  general  assembly,  or  any  State  judi- 
cial, or  other  officer  —  imprisonment  within  five  years,  and 
fine  within  five  hundred  dollars,  or  both,  and  disqualification. 
8.  Bribery  to  obtain  escape  of  prisoner  —  fine  within  two  hundred 
dollars,  and  imprisonment  within  thirty  days.  4.  A  county  com- 
missioner taking  a  bribe  in  the  execution  of  his  office — fine  be- 
tween three  hundred  and  one  thousand  dollars.  5.  Delegate  to  a 
political  convention,  seeking  or  taking  a  bribe  —  fine  within  five 
hundred  dollars,  and  imprisonment  two  to  five  years.  6.  A  candi- 
date bribing  a  delegate  for  nomination  —  fine  one  hundred  to  five 
hundred  dollars,  and  ineligibility.  7.  Bribery  of  an  elector  —  fine 
within  five  hundred  dollars,  and  imprisonment  within  six  months. 
8.  Bribery  by  a  candidate  to  obtain  a  vote  —  fine  five  hundred  to 
one  thousand  dollars,  and  imprisonment  within  three  years,  and 
perpetual  disqualification.  9.  Bribery  by  one  not  a  candidate,  in- 
cluding treating  or  threats,  or  refusal  to  allow  an  employee  to  vote 
—  fine  one  hxmdred  to  two  thousand  dollars,  and  imprisonment 
within  three  years.  10.  Taking  or  seeking  a  bribe  at  primary 
elections  —  fine  within  one  hundred  dollars,  and  imprisonment 
one  to  two  years. 

FaUe  Personation.  If  any  person  with  fraudulent  intent  falsely 
personate  another,  that  is,  take  the  name  of  and  pretend  to  be 
another,  in  any  judicial  proceeding,  or  in  the  acknowledgment  of 
a  deed  or  power-of-attorncy,  or  in  procuring  a  marriage  license, 
the  punishment  is  imprisonment  in  the  penitentiary  from  one  to 
six  years.  The  object  of  this  provision  is  to  guard  the  public 
against  impostors,  in  those  weighty  matters  in  which  successful 
imposition  would  be  most  deleterious. 

Refusing  to  Testify.     Being  legally  called  upon  to  testify  and 

essential  that  the  accused  should  know  not  only  that  the  witness  will  swear  to  what  is 
untrue,  but  also  that  he  will  do  so  corruptly  and  knowingly.  Stewart  v.  The  State,  28 
Ohio  state,  477. 
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refusing  to  take  the  oath  or  affirmation  —  imprisonment  not  over 
ninety  days,  and  fine  from  ten  to  five  hundred  dollars. 

Refusing  to  Assist  Officers.  Being  legally  called  upon  by  the 
sherijff  or  other  officer  to  aid  him  in  arresting  or  securing  an  of- 
fender, and  refusing  so  to  do  —  fine  within  fifty  dollars. 

Resisting  Officers.  Resisting  or  abusing  any  judge,  justice, 
sheriff,  constable,  or  other  officer,  in  the  execution  of  his  office  — 
fine  within  five  hundred  dollars,  or  imprisonment  within  thii*ty 
days,  or  both,  (a) 

Taking  Unlawful  Fees.  Any  officer,  judicial  or  ministerial, 
knowingly  receiving  any  other  fee  or  reward  for  doing  his  duty 
than  that  which  the  law  prescribes  —  fine  within  two  hundred 
dollars,  or  imprisonment  within  twenty  days,  or  both ;  and  for- 
feiture of  office  and  disqualification  from  holding  any  office. 

Stirring  up  Suits.  Any  judicial  or  ministerial  officer  of  court, 
or  attorney,  stirring  up  or  encouraging  any  suit,  quarrel,  or  con- 
troversy, with  intent  to  injure  the  persons  litigating  —  fine  within 
five  hundred  dollars,  and  civil  liability  in  treble  damages. 

Aiding  in  the  Escape  of  Prisoners.  1.  Any  officer  in  the  peni- 
tentiary procuring,  aiding,  or  abetting  any  convict  to  escape  — 
same  punishment  as  the  escaped  convict.  2.  Any  other  officer 
voluntarily  suffering  an  offender  in  his  custody  to  escape  —  fine 
fifty  to  five  hundred  dollars,  or  imprisonment  within  three  months, 
or  both.  3.  Any  person  rescuing  or  attempting  to  rescue  an 
offender  from  custody  —  same  punishment. 

Usurpation  of  Office.  Assuming  to  be  an  officer  without  author- 
ity—fine within  three  hundred  dollars,  and  imprisonment  within 
twenty  days,  or  both. 

Oppression  in  Office.  Wilfully  and  corruptly  oppressing  an- 
other, under  color  of  office  —  fine  within  three  hundred  dollars, 
and  imprisonment  within  twenty  days,  or  both. 

Offences  connected  with  Elections.  1.  A  resident  of  any  county 
voting  in  any  township  in  such  county,  in  which  he  does  not  ac- 
tually reside — fine  within  five  hundred  dollars,  or  imprisonment 
from  three  to  six  months.  2.  A  resident  of  the  State  voting  in  any 
county  in  which  he  does  not  actually  reside  —  penitentiary  from 
one  to  three  years.  3.  Voting  more  than  once  at  the  same  elec- 
tion—  penitentiary  from  one  to  five  years.  4.  A  resident  of  an- 
other State  voting  in  this  State  —  penitentiary  from  one  to  five 
years.  5.  Voting  without  having  the  qualifications  of  an  elector 
—  jail  from  one  to  six  months.  6.  Procuring,  aiding,  or  advis- 
ing another  to  vote  contrary  to  law  —  fine  from  one  hundred  to 
five  hundred  dollars,  and  jail  from  one  to  six  months.  7.  Pro- 
curing, aiding,  or  advising  another  to  go,  for  the  purpose  of 
voting,  to  a  place  where  he  has  no  right  to  vote  —  penitentiary 
from  one  to  five  years.  8.  Influencing  or  attempting  to  influence 
a  voter,  by  bribery  or  threats,  to  vote  contrary  to  his  inclination 

(a)  Fans  v.  State  of  Ohio,  8  Ohio  State,  159.  \\t  is  not  necesrairy  that  the  officer  be 
aiaaulted  to  coxutitate  the  offence.    Woodworth  v.  State,  26  id.  196.  \ 
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—  fine  within  five  hundred  dollars,  and  jail  within  six  months, 
and  if  a  candidate  and  elected,  removal  from  office.  9.  Deceiving 
a  voter  who  cannot  read,  as  to  the  contents  of  his  ballot,  or  fraud- 
ulently changing  a  ballot  —  penitentiary  from  one  to  three  yean. 
10.  Fraudulently  putting  a  ballot  into  the  box  after  the  polls  are 
opened  —  penitentiary  from  one  to  three  years,  and  if  a  judge  of 
the  election,  and  knowingly  permitting  the  counting  of  such  bal- 
lot, same  penalty.  11.  Any  judge  or  clerk  of  an  election  know* 
ingly  violating  his  duty  as  prescribed  by  law  —  penitentiary  from 
one  to  five  years.  12.  A  judge  of  election  postponing  the  count 
or  removing  the  ballot-box  —  fine  one  hundred  to  one  thousand 
dollars,  and  imprisonment  within  ten  days.  13.  Obtaining  pos> 
session  of  the  ballot-box,  or  attempting  to  do  so  —  imprisonment 
from  one  to  three  years.  14.  Destroying  or  attempting  to  destroy 
any  ballot-box,  ballot,  or  poll-book  —  imprisonment  one  to  five 
years.  15.  Adding  fictitious  names  on  poll-book  or  list — im- 
prisonment one  to  three  years.  16.  Having  possession  of  an 
altered  or  counterfeit  poll-book,  list,  or  return  —  imprisonment  one 
to  three  years.  17.  Marking  the  ballot  of  another  to  ascertain 
how  he  voted  —  fine  within  fifty  dollars,  and  imprisonment  within 
ten  days.  18.  Bribery  by  a  candidate  —  fine  five  hundred  to  one 
thousand  dollars,  or  imprisonment  within  three  years,  and  perpet- 
ual ineligibility.  19.  Bribery,  treating,  or  threatening,  by  one  not 
a  candidate,  or  sale  of  influence  —  fine  one  hundred  to  one  thou- 
sand dollars,  and  imprisonment  within  three  years.  20.  Demand- 
ing or  receiving  from  a  candidate  a  bribe,  or  ofPering  to  sell  him 
tickets  with  a  view  of  being  influenced  —  fine  fifty  to  three  hun- 
dred dollars,  or  imprisonment  within  sixty  days,  or  both.  21.  Bet- 
ting on  elections  —  fine  between  five  and  five  hundred  dollars,  or 
impris<3nment  between  ten  days  and  six  montiis,  the  fine  to  equal 
the  amount  hazarded  if  between  those  sums. 

Offences  connected  with  Banking,  1.  Any  officer  of  an  incor- 
porated bank  refusing  to  indorse,  on  notes  presented  for  redemp- 
tion and  not  redeemed,  the  date  and  fact  of  presentation  —  fine 
from  five  to  fifty  dollars  for  each  note.  2.  Any  officer  of  an  in- 
corporated bank  knowingly  making  a  false  statement  to  bank 
commissioners  —  jKjnitentiary  from  one  to  ten  years.  8.  Acting 
as  an  officer  of  a  bank  not  incorporated  by  law  —  fine  of  one 
thousand  dollars.  To  constitute  a  bank,  there  must  be  a  com- 
pany or  association  which  lends  money  or  some  evidence  of  debt, 
and  issues  paper  designed  to  circulate  as  money,  or  causes  the 
same  to  be  done ;  and  any  person  is  declared  to  be  an  officer  who 
in  any  way  intermeddles  with  the  concerns  of  such  bank  for  its 
benefit.  4.  Acting  as  an  officer  or  agent  of  an  incorporated  bank, 
which  issues  notes  less  than  five  dollars,  or  notes  payable  else- 
where, or  at  a  future  day,  or  in  anything  else  than  gold  and  silver, 
or  dealing  in  such  paper  as  a  broker  —  fine  of  one  himdred  dol- 
lars for  each  ofifence.  5.  Acting  as  an  officer  or  agent  of  a  munici- 
pal corporation  which  issues  paper  intended  to  circulate  as  money 
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—  fine  of  fifty  dollars.  6.  PaBsing  or  paying  out  paper  designed 
to  circulate  as  money  and  not  au&orized  by  law  —  fine  and  im- 
prisonment as  for  misdemeanor.  7.  Acting  as  an  agent  of  any 
bank  incorporated  out  of  this  State,  or  of  any  individual  or  asso- 
ciation out  of  this  State,  engaged  in  banking  with  a  view  to  give 
circulation  to  their  paper  —  fine  of  a  sum  equal  to  one  fourth  of  the 
amount  of  the  notes  brought  here.  8.  Any  receiving  or  disburs- 
ing officer  of  the  State  receiving  or  paying  out  unauthorized 
paper  —  fine  of  one  hundred  dollars. 

Neglect  of  Official  Duty.  Under  this  head  might  be  enumerated 
a  great  number  of  fines,  imposed  upon  officers  for  the  neglect  of 
the  duties  assigned  them  by  law.  But  suffice  it  to  say,  there  is 
scarcely  a  duty  imposed  upon  a  citizen,  connected  with  the  munici- 
pal concerns  of  the  State,  the  neglect  or  refusal  to  perform  which 
does  not  involve  a  penalty  or  forfeiture. 

Offences  against  the  Pvhlic  Health,  (a)  These  are  commonly 
called  nuisances^  and  are  as  follows :  1.  Putting  the  carcass  of  any 
dead  animal  into  any  river,  creek,  pond,  road,  alley,  lot,  field, 
meadow,  or  common,  or  permitting  the  same  to  remain  there  — 
fine  from  one  to  fifty  dollars.  2.  Putting  the  same  into  a  well, 
stream,  or  brook  of  running  water,  used  for  domestic  purposes  — 
fine  from  five  to  fifty  dollars,  or  imprisonment  within  sixty  days, 
or  both.  3.  Knowingly  selling  unwholesome  provisions  —  fine 
within  fifty  dollars,  or  imprisonment  within  twenty  days,  or  both. 
4.  Creating  or  keeping  up  ponds  of  stagnant  water — fine  within 
five  hundred  dollars.  It  is  perhaps  a  matter  of  regret  that  our 
provisions  against  nuisances  do  not  extend  further.  A  variety  of 
other  nuisances  will  suggest  themselves,  equally  offensive  with 
those  above  specified,  which  are  punishable  at  common  law,  but 
cannot  be  punished  here,  for  want  of  express  provision. 

Offences  against  Public  Morals,  (6)  Under  this  head  are  included 
the  following :  — 

Lotteries.  1.  Being  concerned  in  getting  up  any  lottery  or 
scheme  of  chance  —  fine  fifty  to  five  hundred  dollars,  and  im- 
prisonment ten  to  ninety  days.  2.  Selling  lottery  tickets  or  hav- 
ing any  agency  therein  —  fine  within  five  hundred  dollars,  or 
imprisonment  within  six  months,  or  both.  3.  Advertising  a  lot- 
tery —  fine  within  five  hundred  dollars,  or  imprisonment  within 
six  months,  or  both. 

Gaming.  (<?)  1.  Playing  at  any  game,  except  for  athletic  exer- 
cise, or  betting  on  either  side,  in  any  ordinary,  tavern,  race-field, 
or  place  connected  therewith;  or  playing  at  any  game  what- 
ever in  any  place  for  gain ;  or  betting  upon  any  matter  whatso- 
ever—  fine  within  one  hundred  dollars,  or  imprisonment  ten 
days  to  six  months.  2.  Keeping  any  gaming  table,  device,  or 
machine,  or  suffering  one  to  be  kept,  for  the  sake  of  gain  —  fine 

(a)  See  8  Black.  Cora.  216  ;  4  id.  167. 

(b)  See  2  Swift's  Dig.  b.  5,  ch.  8  ;  4  Black.  Com.  cliap.  4. 

(fi)  The  act  for  preyentiou  of  gaming  is  amended  by  the  act  of  Feb.  21, 1859. 
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between  fifty  and  five  hundred  dollars,  and  impriaonment  from 
ten  to  ninety  days,  and  security  to  desist.  8.  The  keeper  of  anj 
tavern,  ordinary,  or  house  of  public  resort,  permitting  gaming  of 
any  kind  in  or  about  the  premises — fine  between  Sty  and  two 
hundred  dollars,  and  forfeiture  of  license.  4.  All  gaming  con- 
tracts are  declared  void  i  money  lost  may  be  recovered  at  anj  time 
within  six  months,  by  the  loser,  or  any  other  person  on  his  behalf; 
and  a  bill  of  discovery  may  be  filed,  or  any  person  present  or 
concerned  may  be  made  a  witness  to  prove  the  fact  (a) 

Oj^enccB  against  Religion.  1.  Sporting,  rioting,  quarrelling, 
hunting,  fishing,  or  laboring  on  Sunday  —  fine  within  twenty  dm- 
lars,  or  imprisonment  within  twenty  days,  or  both.  But  tibia  is 
declared  not  to  include  persons  under  fourteen ;  nor  persons  who 
conscientiously  observe  the  seventh  day ;  nor  families  moving  or 
emigrating;  nor  ferry-men,  water-men,  or  toll-receivers;  nor 
works  of  necessity  or  charity.  (6)  2.  Selling  spirituous  liquors 
on  Sunday,  except  to  travellers  —  fine  within  five  dollars.  8.  Dis- 
turbing any  religious  or  other  lawful  meeting  at  any  time  —  fine 
within  fifty  dollars,  or  imprisonment  within  ten  days,  or  both. 
4.  Profanely  cursing  or  damning;  or  swearing  by  tibe  name  of 
God,  Jesus  Christ,  or  the  Holy  Ghost — fine  within  one  dollar.  (e\ 
But  this  is  declared  not  to  include  persons  under  fourteen.  6.  Sell- 
ing liquor  within  four  miles  of  a  religious  meeting  —  fine  ten  to 
one  hundred  dollars.  But  this  does  not  include  those  whose  usual 
places  of  selling  liquor  are  there. 

Mtscellaneoua.  1.  Playiug  bullets,  or  running  horses,  or  shoot- 
ing at  a  target,  along  or  across  the  street  of  any  town  or  village, 
or  running  a  horse-race  on  any  public  road  in  common  use  —  fine 
five  to  fifty  dollars.  2.  A  tavern-keeper  or  retailer  of  liquors, 
keeping  or  permitting  a  ball  or  ninepin  alley  —  fine  from  ten  to 
one  hundred  dollars.  8.  Exhibiting  any  public  show  without 
license  —  fine  one  hundred  dollars.    4.  Exhibiting  for  gain  any 

(a)  Hoss  V.  Layton,  S  Ohio  State,  852  ;  Craijif  v,  Andrews,  7  Clarke  (Iowa),  18. 

(6)  Bloom  V.  Richards,  2  Ohio  State,  387.  For  construction  of  the  phrase  **  neces- 
sity and  charity,"  see  Onrdt  v.  Commonwealth,  21  Penn.  State,  426  ;  Commonwealth  v. 
Kesbit,  34  id.  398  ;  Johnston  v.  Commonwealth,  22  id.  102  ;  Commonwealth  v.  Knox, 
6  Mass.  76  ;  Pearce  v.  Atwood,  13  id.  350-2 ;  Bosworth  v,  Swansey,  10  Met.  863 ; 
Koheson  v.  French,  12  id.  24  ;  Pattee  v,  Greeley,  13  id.  284 ;  Gregg  v,  Wyman.  4 
Cash.  322  ;  Flagg  v.  Millbury,  4  id.  143  ;  Phillips  v,  Innes,  4  Clark  k  FinneUv,  234. 
In  this  last  case,  it  was  held  by  the  House  of  Lords  that  the  shaving  by  barbers  of 
their  customers  was  not  a  work  of  necessity.  McGatrick  o.  Wason,  4  Ohio  State, 
566.  See  ante,  p.  64,  note  (a)  and  cases  cited.  The  Sunday  act  has  been  held  ancon- 
stitutioual  in  California,  as  bein^  contrary  to  the  constitutional  provision  for  the  free 
exercise  and  erg'oyment  of  religious  profession  and  worship.  JSx  paiie  Newman,  9 
Cal.  502.  The  opinion  of  Terry,  C.  J.,  is  indeed  a  singular  one.  Field,  J.,  dissented. 
A  municipal  ordinance  prohibiting  the  openin^^  of  shops  and  other  places  of  business 
on  Sunday,  without  excepting  cases  of  necessity  and  charity,  or  exempting  from  its 
operation  persons  who  conscientiously  observe  the  seventh  day  of  the  week  as  the  Sab- 
bath, is  inconsistent  with  the  laws  of  the  State,  and  void.  City  of  Canton  «.  Nist,  9 
Ohio  State,  439  -{ but  an  ordinance  prohibiting  keeping  open  liquor  shops  without  such 
exceptions,  is  valid  under  the  power  to  regulate.  Piqua  v.  Zimmerlin,  85  Ohio  State, 
607  ^. 

(c)  As  to  the  crime  of  blasphemy,  see  People  v.  Ruggles,  8  Johns.  290  ;  Common- 
wealth V.  Kneeland,  20  Pick.  210  ;  Updegraph  v.  Commonwealth,  11  S.  &  B.  894. 
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puppet  show,  wire  dancing,  tumbling,  juggling,  or  sleight  of  hand 

—  fine  within  ten  dollars.  6.  Being  concerned  in  bull  or  bear  bait- 
ing or  cock-fighting,  or  fighting  of  other  animals  —  fine  five  to  one 
hundred  and  fifty  dollars,  or  imprisonment  ten  to  thirty  days,  (a) 

Offences  against  the  Public  Peace.  (6)  These  are  as  follows :  — 
Miots,  (e?)  1.  Three  or  more  persons  assembling  together,  with 
intent  to  do  an  unlawful  act,  with  force  and  violence,  against  the 
person  or  property  of  another,  or  against  the  peace;  or,  when 
lawfully  assembled,  agreeing  to  do  such  unlawful  act,  and  mak- 
ing motion  or  preparation  thereto,  or  continuing  together  after 
proclamation  to  disperse  —  fine  within  five  hundred  dollars,  or 
imprisonment  within  thirty  days,  or  both,  and  giving  security. 
2.  Abusing  judicial  ofiicer,  or  resisting  or  obstructing  other  ofiicers 

—  fine  within  five  hundred  dollars,  or  imprisonment  within  thirty 
days.  3.  It  is  also  declared  that  if  rioters  be  killed,  wounded,  or 
maimed,  in  the  exercise  of  necessary  and  proper  means  to  dis- 
perse them,  it  shall  be  no  crime. 

Affrays.  Two  persons  by  agreement  wilfully  fighting  or  box- 
ing at  fisticuffs  —  fine  within  fifty  dollars,  or  imprisonment  within 
ten  days,  or  both. 

Digging  up  Dead  Bodies.  Being  concerned  in  digging  up  or 
carrying  away  any  dead  human  body  from  any  cemetery  or  burial- 
ground,  or  attempting  so  to  do  —  fine  within  one  thousand  dollars, 
or  imprisonment  within  six  months,  or  both. 

Offences  against  Public  Property,  (d)    These  are  as  follows :  — 

Infractions  of  the  Canal  Regulations.  The  highest  offence  of 
this  kind  is  that  of  wilfully  and  maliciously  breaking  or  destroy- 
ing any  lock,  bank,  dam,  aqueduct,  or  culvert  of  any  canal 
belonging  to  the  State  ;  the  punishment  of  which  is  imprisonment 
in  the  penitentiary  from  three  to  seven  years,  and  liability  for 
damages ;  and  there  are  numerous  minor  offences  under  this  head ; 
but  not  being  of  general  interest,  I  shall  not  enumerate  them. 

Destruction  of  Public  Buildings^  Bridges^  and  other  Property. 
These  offences  will  be  described  in  connection  with  similar  inju- 
ries to  private  property. 

Obstruction  of  Navigable  Rivers,  (je)  We  have  seen  that  all 
the  navigable  rivers  within  the  State  are  declared  to  be  public 
highways.  Interference  with  any  buoy,  beacon,  channel,  stake,  or 
other  aid  to  navigation,  is  punished  by  fine  within  five  hundred 
dollars,  or  imprisonment  within  six  months,  or  both.  Obstruct- 
ing the  passage  of  navigable  water,  or  public  ground  or  highway 

—  fine  within  five  hundred  dollars. 

(a)  Cariying  concealed  weapons,  —  fine  not  exceeding  two  hundred  doUara,  or  im- 
prisoument  not  more  than  thirty  days.  Act  of  March  18,  1859.  See  act  of  May  1, 1854, 
in  relation  to  the  sale  of  intoxicating  liquors.  Miller  v.  The  State,  8  Ohio  State-,  475  ; 
Aultfather  v.  The  State,  4  id.  467. 

(6)  2  Swift's  Dig.  b.  5,  ch.  6  ;  4  Black.  Com.  ch.  11. 

ic)  As  to  the  powers  to  suppress  riots,  see  1  West.  Law  Jonr.  418 ;  2  id.  49 
d)  See  2  Swift's  Dig.  b.  5,  ch.  5. 
(e)  See  4  Black.  Com.  167. 


§  194.  Ofimts  abotliig  Private  PenowK  The  personal  ri|^ts  or 
immunities  of  individnsls,  expressed  in  general  terms,  indnde 
life,  liberty,  health,  reputation,  and  happiness.  These  rights,  as  we 
have  seen,  are  declared  to  be  inalienable.  Accordingly,  &6  acts 
which  tend  directly  to  endan^r  or  destroy  tiiem,  are  generally 
prohibited  under  severe  penalties.  • 

JEhmicide.  (a)  According  to  Blackstone,  ^  homicide,  or  the 
killing  of  any  human  creature,  is  of  three  kinds,  JuitifiaUey  «p- 
eumbUj  9aid  felonious.  The  first  has  no  share  (d  guilt  ai  all;  ttie 
second  very  little ;  but  the  third  is  the  highest  crime  against  the 
law  of  nature  that  man  is  capable  of  committing."  But  I  shall 
confine  my  remarks  to  felonious  or  criminal  homicide,  that  alone 
being  punishable ;  and  I  shall  say  notiiing  of  suicides,  becanse, 
however  wrong  in  the  sight  of  Heaven,  our  law  does  not  attempt 
to  punish  it  even  by  disgrace.  By  the  law  of  ELagland,  felonious 
or  criminal  homicide  is  of  two  kinds,  murder  and  mamlaugkUrf 
which  are  thus  defined  by  Blackstone :  ^^  Murder  is  when  a  per- 
son of  sound  memory  and  discretion  unlawfully  killeth  an? 
reasonable  creature  in  being  and  under  the  king's  peaoe,«wita 
malice  aforethought,  either  expressed  or  implied."  —  *^  Manslang^ 
ter  is  the  unlawful  killing  of  another  without  malice  either  express 
or  implied ;  which  may  be  either  voluntarily,  upon  a  sudden  heat ; 
or  involuntarily,  but  in  the  commission  of  some  unlawful  act"  (6) 

(a)  Indictment  for  Murder  in  (he  First  Degru,    That  heretofore,  to  wit,  on  k 

at ,  to  wit,  at  the  coanty  aforesaid,  one ,  with  f<»v8  and  anm^  in  ana 

npon  one »  pmpoaely  and  of  deHberate  and  premeditated  malice,  did  mak«  an 

aaaault ;  and  the  aaid         '  '  did  then  and  there,  with  a  certain  knif%  held  in  hii 
right  hand,  purposely,  and  of  deliberate  and  premeditated  malice,  strike  and  thnul 

the  said ,  in  and  npon  the  left  side  of  the  body,  and  between  the  ribs  of  hinit 

the  said —  ;  thereby  giving  to  the  said then  and  there,  with  the  knife  afore- 
said, upon  his  body  aforesaid,  one  mortal  wound,  of  the  breadth  of  three  inches,  and  of 

the  depth  of  six  inches  ;  of  which  said  mortal  wound  the  said ^  from  the  said 

saflRerand 
coonty 


in  manner  and  form  aforesaid,  did  purposely,  and  of  deliberate  and  premeditated 
malice,  kill  and  murder  the  said . 

Indictment  for  Murder  in  the  Second  Degree,    This  form  is  the  same  as  the  preced- 
ing, except  that  the  words  "  purposely  and  maliciouslv,  but  without  deliberation  and 
Sremeditatlon,"  are  to  be  used  throughout  in  place  of  the  words  ''purposely,  and  of 
eiiberate  and  premeditated  malice." 

The  form  under  the  criminal  code  of  Ohio  is,  that  A.  B.  on  the —  day  of » 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  in  the  county  df 

aforesaid,  did  unlawfully,  purposely,  and  maliciously  kill  C.  D.  then  and  tnere 

being. 

Indictment  for  Manelaughter.  This  form  is  the  same  as  the  first,  except  that  the 
words  "  unlawfully  and  feloniously  "  are  to  be  used  instead  of  the  words  "  purposely, 
and  of  deliberate  and  premeditated  malice ; "  and  the  word  "  murder"  is  to  be  omitted, 
leaving  only  the  word  "  kill." 

The  form  under  the  criminal  code  of  Ohio  is  the  same  as  the  form  above  nven  for 
manslaughter,  except  that  the  words  "  purposely  and  maliciously  "  are  omittM. 

In  all  the  forms  above  given,  the  caption  and  conclusion  are  omitted.  These  can  he 
found  in  the  form  given  under  §  240. 

See  the  very  recent  work  of  Wharton  on  Homicide. 

(h)  4  Black.  Com.  177,  191,  195.  The  degree  of  the  crime  must  be  found  by  tha 
jury  and  specified  in  their  verdict  Dick  v.  The  State,  8  Ohio  State,  89 ;  Parka  «.  Tha 
State,  8  id.  101. 
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But  in  this  State  there  are  four  kinds  of  criminal  homicide; 
namely,  murder  in  the  first  degree^  murder  in  the  second  degree, 
manslaughter,  and  the  destruction  of  a  child  before  birth,  which  are 
defined  by  our  statute  as  follows :  — 

Murder  in  the  first  degree  is  where  one  kills  another  purposely, 
knd  of  deliberate  and  premeditated  malice,  or  in  the  perpetration 
of,  or  attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary, 
or  by  administering  poison,  or  causing  the  same  to  be  done,  or 
kills  by  placing  an  obstruction  on  a  railroad,  (a)  The  punish- 
ment is  death,  which  is  here  reserved  for  this  crime  only.  (6) 

Murder  in  the  second  degree  is  where  one  kills  another  pur- 
posely and  maliciously,  except  as  provided  in  murder  in  the  first 
degree.  The  punishment  is  imprisonment  in  the  penitentiary  for 
life. 

Manslaughter  is  where  one  unlawfully  kills  another,  except  as 
provided  in  murder  in  the  first  and  second  degrees.  The  punish- 
ment is  imprisonment  in  the  penitentiary  from  one  to  twenty 
years. 

(a)  Neither  fraud  nor  violence  are  necessaTy  ingredients  in  the  crime  of  admin- 
istering poison.  It  includes  furnishing  poison  to  another,  for  the  purpose  or  wiUi 
the  intent  that  the  person  to  whom  it  is  uelivered  shall  commit  suicide  with  it ;  and 
also  being  present  at  the  taking  of  poison  by  a  suicide,  participating^  in  it  by  assistance, 
persuasion  or  otherwise,  though  the  person  thus  participating  at  tne  time  intends  and 
agrees  also  to  commit  suicide.    Blackburn  v.  The  State,  28  Ohio  State,  146. 

(6)  It  has  been  held  in  Ohio  by  three  judges  against  two,  that  the  purpose  or  intent 
to  kill  is  in  all  cases  an  essential  ingredient  in  the  crime  of  murder,  tne  statute  of  the 
State  in  that  respect  changing  the  common  law  ;  and  that  killing  another  in  commit- 
ting rape,  burglary,  arson,  abortion,  and  the  like,  without  intending  to  kill,  is  not 
mimler  as  at  common  law.  Bobbins  v.  The  State,  8  Ohio  State,  Idl  ;  Fonts  v.  The 
State,  8  id.  98  ;  Kain  v.  The  SUte,  8  id.  306.  See  State  v.  Gillick,  7  Clarke  (Iowa), 
287.  Homicide  is  the  killing  of  a  human  being  by  a  human  being.  A  child  not  com- 
pletely born  and  separated  from  the  person  of  the  mother,  is  not,  in  criminal  law,  a 
numan  being.  Its  destruction  is  a  crime,  but  is  not  homicide.  Murder  is,  at  common 
law,  homicide  with  malice  aforethought.  Malice  is  the  intent  to  do  an  unlawful  injury. 
Malice  may  be  expressed  or  implied.  It  need  not  be  directed  against  the  person  injured, 
and,  in  some  cases,  it  need  not  be  directed  against  any  particular  person.  But  the 
malice  must  be  of  grave  character  to  constitute  murder.  The  intent  to  commit  a  misde- 
meanor or  to  inflict  slight  personal  injury  is  not  sufficient ;  while  the  intent  to  commit 
a  felony  or  to  do  grievous  bodily  harm,  is  sufficient,  as  is  also  a  wanton  and  reckless 
disregard  of  human  life.  Hence,  at  common  law,  death  caused  though  unintentionally 
in  perpetrating  a  felony,  or  in  doing  grievous  bodily  harm,  or  by  sucn  reckless  conduct 
as  throwing  building  material  from  a  house  down  into  a  frequented  street  of  a  city,  or 
riding  a  vicious  horae  into  a  crowd  to  frighten  the  people,  is  murder.  Fonts  v.  The 
State,  8  Ohio  State,  98,  though  followed  in  subsequent  oases  in  the  same  conrt,  was^ 
never  satisfactory.  The  Supreme  Court  of  Indiana,  under  a  statute  in  the  same  words ' 
with  the  Ohio  statute,  held  that  an  intent  to  kill  was  not  necessary  to  constitute  mur- 
der in  the  first  degree  where  the  killing  happened  in  perpetrating  or  attempting  to  per- 
petrate rape,  arson,  robbery  or  burglary.  Stocking  v.  The  State,  7  Ind.  326.  The  Ohio 
criminal  code  of  1877,  removes  doubt  by  inserting  the  word  "either,"  **  Whoever  pur- 
posely, and  either  of  deliberate  and  premeditated  malice,  or,"  &c.  The  Ohio  code  also 
provides  that  whoever  maliciously  obstructs  a  railroad  with  intent  to  endanger  any  loco- 
motive or  car,  and  thereby  occasions  the  death  of  another,  is  guilty  of  murder  in  the 
firat  degree  ;  that  killing  purposely  and  maliciously  which  does  not  amount  to  murder 
in  the  first  degree,  is  murder  in  the  second  degree  ;  and  that  any  unlawful  killinff  which 
is  not  murder,  is  manslaughter.  Though  in  Ohio,  there  must  be  an  intent  to  kill  some 
person,  except  in  the  case  of  obstructing  a  railway,  in  order  to  constitute  murder,  it 
need  not  be  an  intent  to  kill  the  person  who  is  actually  slain.  Wareham  v.  The  StatOi 
25  Ohio  State,  601. 
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Destroying  a  child  before  birth,  is  where  a  physician  or  otli^ 
person  intentionally  causes  the  death  of  an  unborn  but  liTing 
child,  by  administering  any  drug  or  substance,  or  employing  any 
instrument  or  other  means  whatsoever,  unless  the  same  be  neces- 
sary to  preserve  the  life  of  the  mother,  or  be  advised  by  two  other 
physicians.  The  punishment  is  imprisonment  in  the  penitentiary 
i  from  one  to  seven  years,  (a) 

f       The  grand  distinction  between  murder  and  manslaughter  is, 
rl^that  in  murder  the  killing  is  always  with  maZtc^,  wiiile  in  man- 
Sl  slaughter  it  is  without  malice.    The  precise  legal  idea  of  inalice, 
J^  an  ingredient  in  crime,  can  hardly  be  expressed  by  a  brief 
-definition.    It  does  not  mean  simply  the  intention  to  kill,  for  I 
may  intentionally  kill  another  in  self-defence.    Nor  does  it  mean 
anger  in  the  common  acceptation  of  that  term;  for  anger  is 
precisely  that  ^^  sudden  heat "  which  determines  the  killing  not 
to  be  murder.     But  it  means  that  dark,  sullen,  malevolent  dis- 
position of  the  mind  which,  in  the  prosecution  of  its  mischievous 
purposes,  is  equally  reckless  of  divine   and  human  law.     The 
description  of  malice   given  by  Blackstone  is  as  follows :  (6) 
"  Malice  prepense,  malitia  prcecoffnitata^  is  not  so  properly  spite 
or  malevolence  to  the  deceased  in  particular,  as  any  evil  design 
in  general:   the  dictate  of  a  wicked,  depraved,  and  malignant 
heart."  — "  Express  malice  is  when  one  with  a  sedate,  deliberate 
mind  and  formed  design  doth  kill  another :  which  formed  design 
is  evidenced  by  external  circumstances  discovering  that  inward 
intention  ;  as  lying  in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily  harm."  — "  Also, 
in  many  cases  where  no  malice  is  expressed,  the  law  will  imply 
it ;  as  where  a  man  wilfully  poisons  another,  in  such  a  delib- 
erate act,  the  law  presumes  malice,  though  no  particular  enmity 
can  be  proved.    And  if  a  man  kills  another  suddenly,  without  any, 
or  without  a  considerable,  provocation,  the  law  implies  malice." 

The  distinction  between  the  two  degrees  of  murder,  though  ap- 
parently well  founded  in  reason,  and  certainly  commendable  for 
its  hmnanity,  does  not  exist  under  the  laws  of  England,  nor 
of  the  United  States,  nor  of  many  of  the  States.  It  consists 
in  this :  (c)  In  both,  the  killing  is  done  purposely  and  mali- 
ciously ;  but  in  one  there  is  deliberation  and  premeditation^  while 
in  the  other  there  is  not.  As  to  the  length  of  time  necessary 
to  constitute  deliberation  or  premeditation,  no  definite  rule  can 
be  laid  down.  It  varies  with  persons  and  circumstances.  In 
some  minds  a  minute  would  be  as  effectual  as  a  month.  The 
questions  for  the  jury  are  :  Had  the  slayer  space  and  opportunity 
for  reflection  ?    Did  he  think  over  what  he  was   about  to  do  ? 

(a)  Robbins  r.  The  State,  8  Ohio  State,  131. 

\b)  4  Black.  Com.  198-200. 

(c)  R«spublica  v.  Mulatto  Bob,  4  Dall.  149  ;  Pennsylvania  v.  I^wis,  Addison,  279  ; 
Shoemaker  v.  The  State,  12  Ohio,  43  ;  State  v.  Turner,  Wright's  Rep.  20 ;  State  «. 
Town,  id.  75  ;  State  v.  Williams,  id.  199  ;  State  v.  Gardiner,  id.  392  ;  State  v,  Thomp- 
son, id.  617  ;  SutcliSe  v.  The  Stote,  18  Ohio,  469. 
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Did  he  coolly  form  a  settled  purpose  ?  Was  his  mind  sedately 
and  considerately  made  up  to  take  life  ?  If  these  questions  be 
answered  in  the  aflSrmative,  the  verdict  must  be  murder  in  the 
first  degree.  If  not,  and  yet  the  killing  was  done  purposely 
and  maliciously,  it  must  be  murder  in  the  second  degree.  But 
there  are  five  cases  in  which  our  statute  precludes  the  question 
of  deliberation  ;  namely,  where  the  killing  takes  place  in  the  per- 
petration of  rape,  arson,  robbery,  burglary,  or  poisoning.  In 
these  cases,  from  their  peculiar  enormity,  the  law  presumes  both 
malice  and  premeditation,  (a) 

If  the  killing  be  not  malicious,  and  yet  be  unlawful,  it  is  man- 
slaughter; of  which  there  are  two  kinds:  the  one  voluntary^ 
resulting  from  a  sudden  quarrel ;  the  other  involuntary y  result- 
ing from  some  unlawful  act.  In  Pennsylvania  and  Virginia,  (6) 
a  distinction  is  made  in  the  punishment  of  these  two  offences, 
and  involuntary  manslaughter  is  regarded  as  a  misdemeanor 
only,  and  not  a  felony.  Our  statute  makes  no  such  distinction, 
although  it  would  seem  to  be  as  well  founded  as  in  the  two  de- 
grees of  murder.  To  constitute  voluntary  manslaughter,  there 
must  be  intention  to  kill  at  the  moment  of  killing ;  but  this 
intention  must  be  the  result  of  sudden  heat,  and  without  the 
least  malice  or  premeditation.  It  is  often  very  difficult  to  dis- 
tinguish between  voluntary  manslaughter  and  murder  in  the 
second  degree,  since  the  question  turns  upon  the  presence  or 
absence  of  malice  at  the  moment  of  killing;  and  this  must  be 
determined  by  circumstances  developing  themselves  on  the  in- 
stant. The  most  important  of  these  are  the  kind  and  degree  of 
provocation.  If  the  provocation  be  such  as  greatly  to  excite  the 
passions,  the  offence  will  be  manslaughter  ;  if  not,  malice  will  be 
inferred,  and  the  case  will  be  murder  in  the  second  degree.  If 
the  killing  be  involuntary,  that  is,  if  there  be  no  intention  to  kill 
at  the  moment  of  killing,  but  yet  the  slayer  is  in  the  commission 
of  some  unlawful  act,  the  case  is  one  of  involuntary  manslaugh- 
ter. And  it  is  not  every  unlawful  act  which  makes  an  unin- 
tentional killing  manslaughter.  The  mere  withholding  from 
another  any  legal  right  is  an  unlawful  act,  but  this  cannot  be 
what  the  law  intends.  Nor  would  an  ordinary  trespass  be  such 
an  act.  If,  for  example,  in  getting  over  another's  wall,  to  cross 
his  field,  I  should  accidentally  cause  a  stone  to  fall  and  kill 
some  one,  this  would  not  be  manslaughter.  But  while  the  books 
leave  the  question  as  to  the  exact  nature  of  the  imlawful  act 
in  doubt,  reason  would  seem  to  require  thtft  it  should  either  be 
a  misdemeanor  or  an  aggravated  trespass,  because  it  is  the  un- 
lawfulness of  this  precedent  act,  and  not  the  killing  of  itself,  which 
constitutes  the  crime.  And  it  may  happen  that  a  sudden  quarrel 
is  the  unlawful  act  in  question.  In  this  case,  the  inquiry  would 
seem  to  be,  who  was  first  in  fault  for  bringing  on  the  quarrel  ? 

(a)  See  ante,  p.  571,  note  (6). 

(p)  7  Serg.  &  Bawle,  423 ;  5  Black.  Com.  (Tucker),  192. 
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If  the  person  slain  commenced  tlie  quarrel,  and  the  killing  were 
unintentional,  the  slayer  would  be  innocent;  for  aa  to  him  the 
quarrel  was  not  an  unlawful  act. 

It  is  a  familiar  maxim  of  criminal  law,  that  eve^  man  is  pie- 

Bumcd  to  be  innocent,  until  proved  to  be  guilty.    Yet  in  cases  of 

u;iU  homicide,  when  the  fact  of  killing  is  once  proved,  the  legal  pr^ 

\Af^  sumption  is  that  of  murder;  and  it  lies  upon  the  accused  to 

prove  any  circumstances  of  justification  or  palliation.     The  doo> 

trine  is  thus  stated  by  Blackstone :  (a)  ^^  We  may  take  it  for  a 

m  general  rule  that  all  homicide  is  malicious,  and  of  course  amounts 

to  murder ;  unless  when  justified  by  the  command  or  permission 

of  the  law ;  excused  on  the  account  of  accident  or  self-preserva- 

.  tion;  or  alleviated  into  manslaughter,  by  being  either  the  in- 

jij  voluntary   consequence  of  some  act  not  strictly  lawful,  or,  if 

i^  voluntary,  occasioned  by  some   sudden  and  sufficiently  violent 

provocation.    And  all  these  circumstances  of  justification,  excuse, 

or  alleviation,  it  is  incumbent  on  the  prisoner  to  make  out  to  the 

satisfaction  of  the  court  and  jury."    But  where  a  distinctioii 

exists  between  the  two  degrees  of  murder,  this  rule  is   so  &r 

modified,  that  the  presumption  is  only  that  of  murder  in  the 

second  degree.  (2»)     To  make  out  murder  in  the  first  degree, 

I  J  the  burden  of  proof  falls  upon  the  State.    To  make  out  man- 

{:8  slaughter  or  entii'c  innocence,  the  burden  of  proof  falls  on  tiie 

1.3  accused. 

Upon  the  maxim,  that  the  greater  always  includes  the  less,  it 

li  has  become  a  rule  in  cases  of  homicide,  that  under  an  indictment 

:•■  for  murder  in  the  first  degree,  the  prisoner  may  be  convicted 

/j  either  of  murder  in  the  second   degree  or  manslaughter,  (c) 

This  rule  has  been  so  long  acquiesced  in,  that  it  may  now  be  too 
late  to  call  it  in  question.  But  it  seems  to  be  in  direct  opposition 
to  that  constitutional  guaranty  which  secures  to  the  accused  the 
privilege  "  of  demanding  the  nature  and  cause  of  the  accusation 
against  him,  and  having  a  copy  thereof."  The  meaning  of  these 
words  appears  to  be,  that  the  accused  shall  not  be  tried  for  any 
offence  not  charged  in  the  indictment,  be  it  greater  or  less ;  the 
object  of  an  indictment  being  to  notify  him  precisely  what  charge 
he  is  called  upon  to  meet. 

The  most  common  defence  set  up  in  cases  of  homicide  is  that  of 
self-defence^  of  which  I  have  before  spoken.     On  this  subject  the 

(a)  4  Black.  Com.  201.  See  for  a  fuU  examination  of  the  presumptions  in  cases  of 
homicidoy  York's  <Mise,  9  Met.  103  ;  Commonwealth  ».  Webster,  6  Cush.  304  ;  and  an 
able  article  in  the  North  American  Review  for  January,  1851,  p.  178-204^  by  Hon. 
Joel  Parker,  Rovall  Professor  of  \jvn  in  Harvard  University. 

{h)  State  V.  i'urner,  Wright's  Rep.  20,  28.  In  some  States  it  has  been  held  that 
where  there  has  lx»cn  a  conviction  for  nninler  in  the  second  degree,  and  a  new  trial 
granted,  the  prisoner  at  the  second  trial  can  only  l>c  connoted  of  murder  in  the  second 
degree.  But  in  Ohio  it  is  settled  that  the  whole  previous  trial  is  set  aside,  and  the 
pnsoncr  may  be  convicted  of  any  offence  of  which  he  might  have  been  convicted  at  the 
nrst  trial  ;  and  such  seems  to  be  the  most  reasonable  rule.  State  v.  Behimer,  20  Ohk) 
State,  572. 

(c)  2  Chitty,  C.  L.  789 ;  2  Hale,  P.  C.  402  j  7  Serg.  &  Rawle,  423. 
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authorities  do  not  seem  to  be  entirely  in  hannonj.  Blackstone,  ^a) 
quoting  from  Hale,  Bays  that  '^  the  party  assaulted  must  flee  as  far 
as  he  conveniently  can,  either  by  reason  of  some  wall,  ditch,  or 
other  impediment ;  or  as  far  as  the  fierceness  of  the  assault  will 
permit."  But  Foster,  in  his  Crown  Law,  (6)  states  the  doctrine 
thus:  '^In  the  case  of  justifiable  self-defence,  the  injured  party 
may  repel  force  by  force  in  defence  of  his  person,  habitation,  or 
property,  against  one  who  manifestly  intendeth  or  endeavoreth,  by 
violence  or  surprise,  to  commit  a  known  felony  upon  either.  In 
these  cases,  he  is  not  obliged  to  retreat,  but  may  pursue  his  adver- 
sary till  he  findcth  himself  out  of  danger:  and  if  in  a  conflict 
between  them  he  happeneth  to  kill,  such  killing  is  justifiable."  I 
understand  by  this,  that  if  I  am  attacked,  it  is  not  necessary  that 
my  life  be  endangered  before  I  can  resort  to  self-defence.  It  is 
enough  if  there  be  danger  of  great  harm.  Nor  is  it  necessary  that 
the  danger  should  actually  exist.  It  is  enough  if  there  be  reason- 
able ground  for  apprehension.  Chief  Justice  Parker,  on  the  trial  of 
Self  ridge,  stated  the  doctrine  thus :  (c)  "  When,  from  the  nature 
of  the  attack,  there  is  reasonable  ground  to  believe  that  there  is  a 
design  to  destroy  life,  or  commit  a  felony  upon  the  person,  the  kill- 
ing of  the  assailant  will  be  excusable  homicide,  although  it  should 
afterwards  appear  that  no  felony  was  intended."  And  this  is  the 
good  sense  of  the  matter.  The  party  assailed  must  judge  from  the 
circumstances  of  the  moment,  and  act  upon  the  hasty  conclusion 
thus  formed.  The  cowardly  doctrine,  therefore,  of  retreating,  as 
far  as  possible  before  resisting  would  seem  to  have  no  more  foun- 
dation in  law  than  it  has  in  the  common  feelings  or  practice  of 
mankind.  (<2)  And  although  it  is  clear  that  no  words,  however 
provoking,  will  justify  the  taking  of  life,  it  may  well  be  questioned 
whether,  in  this  country,  any  man  is  bound  to  submit  quietly  to  a 
blow,  though  intended  only  to  disgrace  him.  Such  I  understand 
to  be  the  doctrine  held  in  the  celebrated  cases  of  Selfridge  and 
Goodwin.  It  was  thus  stated  by  the  late  Mr.  Dexter,  in  his  defence 
of  the  first  of  these  cases:  "I  respect  the  laws  of  my  country 
and  revere  the  precepts  of  our  holy  religion ;  I  should  shudder  at 
shedding  human  blood;  I  would  practise  moderation  and  forbear- 
ance to  avoid  so  terrible  a  calamity ;  yet  should  I  ever  be  driven 
to  that  impassable  point  where  degradation  and  disgrace  begin, 
may  this  arm  shrink  palsied  from  its  socket,  if  I  fail  to  defend  my 
own  honor."  (a) 


H4 


Black.  Com.  185. 
Foster,  C.  L.  273. 

(c)  Selfridge's  Trial,  160 ;  1  Western  Law  Jour.  28 ;  Stewart  v.  State,  1  Ohio 
States  66. 

(d)  <{One  who  is  assaulted  without  fault  on  his  part  need  not  retreat,  although  able 
to  do  60  safely,  but  may  kill  to  save  his  own  life  or  prevent  grievous  bodily  harm. 
Erwin  v.  State,  29  Ohio  State,  186.  The  danger  of  death  or  great  bodily  harm  need  not 
be  actual,  but  the  belief  of  the  slayer  that  it  exists  must  be  upon  reasonable  grounds. 
Marts  V.  State,  26  Ohio  State  162  ;  Darling  v.  Williams,  85  i<L  58  ;  State  v.  Peaoock, 
40  id.  833.  }- 

(e)  One  who  first  makes  a  maliciooa  aaianlt  vpoD  another,  eannot,  daring  tbe  con- 
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JRape  upon  Daughter  or  Sister,  (a)  Having  carnal  knowledge 
of  a  child  under  twelve  years  of  age,  or  one's  daughter  or  sister, 
forcibly  and  against  her  will  —  penitentiary  for  life.  This  offence 
has  all  the  turpitude  of  rape  and  incest  combined. 

Mape  upon  any  other  Woman.  (6)  Having  carnal  knowledge 
of  any  other  female  than  one's  daughter  or  sister,  forcibly  and 
against  her  will ;  or  a  male  of  seventeen  or  more  having  carnal 
knowledge  of  a  female  under  ten,  with  her  consent  —  penitentiary 
from  three  to  twenty  years.  This  definition  does  not  exclude  the 
wife,  but  the  law  implies  such  exclusion.  For  a  man  cannot 
be  punished  for  a  rape  upon  his  own  wife,  though  he  may  for 
aiding  and  abetting  another  to  ravish  his  wife.  But  a  strumpet 
or  paramour  may  be  the  subject  of  rape  as  much  as  a  virtuous 
female. 

Carnal  Knowledge  of  an  Insane  Woman.  A  male  over  seventeen 
having  carnal  knowledge  of  any  insane  woman,  not  his  wife,  know- 
ing her  to  be  insane — penitentiary  from  three  to  ten  years.  This 
offence  might  properly  be  called  a  rape,  since  an  insane  person  is 
incapable  of  consenting. 

Biffamy.  Marrying  a  second  time,  while  a  former  husband  or 
wife  is  living,  unless  such  husband  or  wife  shall  have  been  contin- 
ually and  wilfully  absent  and  unheard  from,  for  five  years  next 
preceding — penitentiary  from  one  to  seven  years. 

Incest,  ((?)  Sexual  intercourse  between  persons  nearer  of  kin 
by  consanguinity,  or  affinity,  than  cousins,  the  parties  knowing 
their  relationship  —  penitentiary  from  one  to  ten  years.  Our 
statute  includes  step-parent  and  step-child ;  (d)  and  it  limits  the 
criminality  as  between  brother  and  sister,  to  above  sixteen  years 

tinnance  of  the  conflict  thus  provoked,  justify  taking  the  life  of  the  assailed  as  an  act 
of  self-defence,  however  imminent  his  peril.  But  that  conflict  over,  and  he  being 
once  more  in  good  faith  in  a  position  of  apparent  security,  his  right  of  self-defence  re- 
turns. Stolfer  V.  The  State,  15  Ohio  State,  47.  The  burden  of  proof  where  the 
homicide  is  excused  on  the  ground  of  self-defence  rests  on  the  accused  ;  but  it  must 
be  established  by  a  preponderance  of  evidence  only.  Silous  v.  The  State,  22  Ohio 
State,  90.  _  '  . 

{a)  IndictmcnL    That  heretofore,  to  wit,  on ,  at ,  to  ^nt,  at  the  county 

aforesaid,  one ,  with  force  and  arms,  in  and  uf>on ,  a  female,  did  make  an 

assault  ;  and  her  the  said did  then  and  there  feloniously  ravish  and  carnally 

know,  by  force  and  against  her  will  :  she  the  said then  and  there  being  the 

daughter  of  him  the  said as  he  the  said then  and  there  well  knew. 

If  the  rape  be  upon  any  other  woman  not  insane,  the  form  is  the  Fame,  except  that 
the  allegation  of  being  daughter  or  sister  is  omitted  ;  and  if  tlie  female  be  under  ten, 
antl  the  male  seventeen  or  more,  these  facts  are  alleged,  and  the  words  "  by  force  and 
against  her  will,"  may  be  omitted.  If  the  female  be  insane,  this  and  the  scienter  must 
be  alleged,  and  also,  probably  that  she  was  not  the  wife  of  the  accused  ;  and  the  force 
may  l)e  admitted  as  before. 

(h)  As  to  the  capacity  of  infants  to  commit  or  attempt  rape,  see  Williams  v.  The 
State,  14  Ohio,  222.  As  to  evidence  admissible,  see  MeComos  r.  The  State,  8  Ohio 
State,  643.  McDermott  v.  The  State,  l.S  Ohio  State,  332.  Emission  is  still  a  neces- 
sary part  of  the  offence.     Blackburn  v.  The  State,  22  Ohio  State,  102. 

(c)  Plmission  is  a  necessary  ingredient  of  the  crime.  Noble  v.  The  State,  22  Ohio 
Stote,  541. 

(d)  The  relation  of  step-father  and  step-daughter,  to  constitute  this  crime,  does  not 
exist  after  the  termination  of  the  marriage  relations  between  the  step-father  and  the 
step-daughter's  mother.    Noble  v.  The  State,  22  Ohio  State,  541. 
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of  age.  But  there  are  two  singular  omissions,  probably  accidental. 
The  intercourse  between  mother  and  son  is  not  provided  for,  while 
that  of  a  step-mother  and  step-son  is ;  and  the  language  is  not  such 
as  to  make  the  daughter  or  step-daughter  punishable.  Nothing  is 
said  as  to  half-brother  and  sister. 

Adultery  and  Fornication,  (a)  Adultery  usually  signifies  crimi- 
nal conversation  between  two  married  persons,  or  a  married  and 
an  unmarried  person,  which  introduces,  or  tends  to  introduce, 
a  spurious  offspring  into  the  family.  To  constitute  adultery, 
there  must  be  carnal  connection.  In  England,  the  punishment 
of  adultery  is  left  to  the  spiritual  courts.  In  this  coulitry  it  is 
p:enerally  punished  by  fine  and  imprisonment.  In  this  State,  a 
single  act  is  a  good  cause  for  divorce ;  and  if  u  wife  leave  her 
husband  and  dwell  with  her  adulterer,  it  bars  her  dower  unless 
forgiven  by  the  husband.  In  addition  to  which,  we  have  the  fol- 
lowing penal  provisions:  For  fornication  —  fine  within  two  hun- 
dred dollars,  and  imprisonment  within  three  months.  It  will  be 
observed  that  an  unmarried  woman  is  not  punishable  for  inter- 
course with  a  married  man,  though  an  unmarried  man  is  punish- 
able for  intercourse  with  a  married  woman.  I  can  see  no  reason 
for  this  discrimination,  and  presume  it  to  be  accidental.  It  will 
also  be  observed  that  a  single  act  is  not  punishable.  There  must 
be  a  living  and  cohabiting  in  a  state  of  adultery^  to  constitute  the 
offence.  This  cannot  be  oversight ;  though  I  see  no  good  reason 
for  such  an  indirect  toleration  of  single  acts.  (6) 

Assault  with  Criminal  Intent.  (^)  Assaulting  another  with  iiv- 
tent  to  kill  or  commit  rape,  or  robbery  —  penitentiary  from  one  to 
fifteen  years,  (d)  Here  two  things  are  to  be  considered,  the  assault 
and  intent.    An  assault  is  any  attempt,  with  force  or  violence,  to 

(a)  IndiclmenL    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  connty 

aforesaid,  one ,  beinff  then  and  there  a  married  man,  did  then  and  there  desert 

,  liis  lawful  wife,  and  from  the  day  aforesaid  until  the did  there  live  and 

cohabit  with  another  woman,  to  wit,  one ,  in  a  state  of  adultery,  by  having  car- 
nal knowledge  of  the  body  of  her  the  suid ,  at  divers  times  between  the  days 

aforementioned. 

(b)  In  Massachusetts,  a  man  who  marries  and  cohabits  with  a  woman  who  has  not 
heard  from  her  husband  for  more  than  seven  years,  supposing  him  to  be  dead,  is  guilty 
of  adultery.     Commonwealth  v,  Thoni^json,  11  Allen,  23. 

(c)  IndictmfiU.     That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one with  force  and  arms  did  make  an  assault  upon  one with  a 

danj^erous  weapon,  to  wit,  with  a  drawn  sword,  which  he  the  said in  his  right 

hand  then  and  there  held,  with  intent  purposely  and  of  deliberate  and  premeditated 
malice  to  kill  and  niunler  him  the  said with  the  drawn  sword  aforesaid. 

Under  an  indictment  for  this  otfencc  there  may  be  a  conviction  of  assault  and  bat- 
tery  merely.  Stewart  v.  State,  6  Ohio,  241.  And  where  the  intent  was  to  commit  a 
rape,  it  is  sufficient  so  to  allege,  without  specifying  the  age  of  the  female,  or  whether 
or  not  she  was  a  daughUn-  or  a  sister  of  the  accused.  Bowles  v.  Stat^,  7  Ohio,  2  pt  848. 
An  attemnt  to  <jarnaUy  know  a  female  child  under  ten  years  of  age  with  her  consent  is 
not  an  indictable  offence  under  the  laws  of  Ohio.  The  presumption  is  that  such  a  child 
is  incapable  of  giving  such  consent,  but  such  presumption  may  be  rebutted  by  proof 
that  she  undei-stowl  the  nature  of  the  act.  Smith  v.  The  State,  12  Ohio  State,  466  ; 
O'Meara  v.  ~'  io  State,  516.    As  to  assault  with  intent  to  kill,  see  Sharp 

V.  The  Stat  - 

(d)  No  n  ten  to  fifteen  years.    Aot  of  March  81,  1865. 
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do  a  corporal  injury  to  another,  coupled  with  a  present  ability  te 
carry  Buch  intent  into  effect.  Hence  mere  words  never  amount 
to  an  assault,  though  they  serve  to  explain  the  intent  of  the  act 
constituting  the  assault  And  it  follows,  that  an  assault  is  com- 
plete  without  effecting  the  corporal  injury  attempted.  As  to  tlio 
intent,  it  must  be  to  kill  or  commit  a  rapcj  or  robbery;  and  it 
must  be  ascertained  from  the  declarations  of  the  party,  or  the 
circumstances  of  the  assault  The  rule  is,  that  persons  are  pre- 
sumed to  intend  the  natural  and  probable  consequence  of  their 
acts.  Hence  if  the  weapon  be  siich,  and  so  used,  as  probably  to 
produce  death,  the  inference  is  that  death  was  intended.  With 
respect  to  the  intent  to  commit  murder,  the  test  is,  that  the  cir- 
cumstances must  be  such,  as  if  death  had  taken  place,  would  have 
made  it  a  case  of  murder  in  the  first  or  second  degree.  If  it 
would  have  been  manslaughter,,  the  offence  cannot  be  greater  than 
assault  and  battery.  As  to  rape  and  robbery,  the  intent  is  much 
more  easily  deducible  from  the  circumstances  of  the  assault. 

Mayhem.  According  to  Blackstone,  mayhem  is  ^^  the  violently 
depriving  another  of  the  use  of  such  of  his  members  as  may  ren- 
der him  the  less  able  in  fighting,  either  to  defend  himself  or  to 
annoy  his  adversary."  (a)  But  our  statute  makes  it  a  very  differ- 
ent thing ;  namely :  Unlawfully  and  purposely  cutting,  slitting,  or 
biting  the  nose,  ear,  lip,  tongue,  or  other  member,  or  putting  out 
the  eye  of  another,  or  cutting  off  or  disabling  a  member,  or  throw- 
ing any  scalding  water  or  acid,  or  assaulting  with  a  dangerous  in- 
strument, with  intent  to  maim,  or  disfigure — penitentiary  from 
one  to  twenty  years.  The  word  "  kill "  is  here  used  in  connection 
with  murder ;  but  if  I  am  right  in  the  preceding  conjecture,  it  has 
no  meaning.  If  you  can  infer  an  intent  to  take  life  in  this  way,  it 
must  be  from  such  circumstances  as  would  have  made  the  killing 
murder  in  the  first  or  second  degree,  had  the  purpose  been  effected. 
As  to  the  intent  to  maim  or  disfigure,  it  cannot  admit  of  doubt. 

Shooting  or  Stabbing.  (6)  Maliciously  shooting,  stabbing,  cut- 
ting, or  shooting  at  another,  with  intent  to  kill,  wound,  or  maim 
—  penitentiary  from  one  to  twenty  years.  Witli  respect  to  shoots 
inffy  it  is  immaterial  whether  the  shot  takes  effect  or  not,  if  the 
party  was  shot  at.  (<?)  But  it  is  essential  that  the  gun  or  pistol 
should  have  been  loaded  with  something  calculated  to  kill,  wound, 
or  maim.  With  respect  to  stabbing,  it  must  be  done  witli  some 
pointed  weapon  which  actually  penetrates  the  body.  The  intent 
to  wound  or  maim  would  seem  to  bo  a  necessary  inference  from 
the  single  fact  of  shootmg  or  stabbing.  The  intent  to  kill  may 
require  the  addition  of  other  circumstances;  and  they  must  be 
such,  that  had  death  ensued,  the  killing  would  have  been  murder 

(a)  4  Black.  Com.  205. 

(b)  Nichols  V.  The  Stete,  8  Ohio  State,  435. 

(c)  Nor  need  the  intent  be  to  hit  the  person  that  is  wounded.  If  one  malicioiiaW 
intending  to  kill  B.  by  mistake  shoots  at  and  hits  A.,  sapjMsing  him  to  be  B.,  he  it 
properly  convicted  on  an  indictment  for  malicioiisly  shooting  A.  with  intent  to  kiU« 
Calii^  V.  The  Stote,  21  Ohio  SUte,  30(S. 
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and  not  manslaughter ;  for  though  the  word  murder  is  not  used, 
yet  as  the  act  must  be  malieiauSj  it  amounts  to  the  same  thing; 
since  a  malicious  killing  is  murder.  It  will  be  observed  that 
whenever  the  intent  is  to  kill,  the  shooting  or  stabbing  would  be 
included  in  the  offence  before  described,  of  an  assault  with  intent 
to  commit  murder. 

Duelling.  Fighting  a  duel;  being  second;  giving,  accepting, 
or  knowingly  bearing  a  challenge;  or  advising,  prompting,  or 
encouraging  a  duel,  though  none  be  fought  —  penitentiary  from 
one  to  ten  years,  and  perpetual  disqualification  for  office,  (a)  If 
death  ensue,  the  offence  is  murder ;  and  though  the  statute  seems 
to  suppose  that  it  may  sometimes  be  in  the  second  degree,  it  would 
seem  as  if  the  manifest  deliberation  of  a  duel  must  always  make 
death  murder  in  the  first  degree.  It  will  be  observed  that  the 
language  is  so  comprehensive  as  to  include  all  persons  in  any  way 
concerned  in  a  duel. 

Poisoning  with  Intent  to  Kill.  Administering  poison  to  another, 
with  intent  to  kill  or  injure,  or  mingling  poison  with  that  intent, 
so  that  it  be  taken,  or  poisoning  a  well,  spring,  cistern,  &c.  — 
penitentiary  from  two  to  fifteen  years.  Here  the  intent  to  kill 
can  hardly  admit  of  doubt,  when  the  facts  are  proved.  (6) 

Kidnapping.  Carrying  or  decoying  out  of  this  State,  by  force 
or  fraud,  without  lawful  authority,  any  white  or  colored  person, 
or  attempting  so  to  do,  or  enticing  a  female  under  eighteen  from 
her  custodian  to  a  house  of  prostitution,  or  harboring  her  there  — 
penitentiary  from  one  to  seven  years.  (<?) 

Assault  and  Battery.  Unlawfully  assaulting  or  threatening 
another  in  a  menacing  manner,  or  unlawfully  striking  or  wound- 
ing another  —  fine  within  two  hundred  dollars,  or  imprisonment 
within  six  months,  or  both ;  besides  a  civil  liability  to  the  party  in- 
jured, (rf)  As  to  what  constitutes  an  assault,  we  have  already  seen 
that  it  must  be  something  more  than  mere  words ;  there  must  be 
some  menacing  motion,  which,  if  carried  into  effect,  would  com- 
plete the  battery  or  beating. 

Sending  Threatening  Letters.  Knowingly  sending  or  delivering 
any  letter  or  writing  to  another,  with  or  without  any  name,  or  with 
a  fictitious  name,  containing  wilful  and  malicious  threats  of  injury, 
with  intent  to  extort  money  or  other  value  from  such  person  — 

(a)  ^See  Constitution,  Art.  XV.  §  5.  J- 

(b)  Robbins  v.  The  State,  8  Ohio  State,  181.  The  amendment  of  April  8,  1861, 
makes  the  crime  administering  poison  to  another  with  intent  to  destroy  life,  or  mixing 
poison  in  water,  food,  drink,  or  medicine  with  that  intent. 

(c)  But  according  to  the  case  of  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters, 
639,  tliis  provision  is  unconstitutional  with  respect  to  fugitive  slaves,  who  may  there- 
fore be  kidnap[>ed  with  impunity  so  far  as  this  provision  is  concerned.  An  act  to  pre- 
vent and  punish  child-stealing  was  paned  MaTCh  24,  1860. 

(d)  A  per«ion  procuring  another  to  commit  an  assault,  though  not  present,  may  be 
puni8h«»d  as  a  pnncipal.  Baker  v.  The  State,  12  Ohio  State,  214.  An  indictment 
for  an  assault  and  battery  is  not  sustained  by  proof  that  A.  struck  B.  in  a  jnize  fight 
That  is  an  affray,  and  differently  punished.    Champer  v.  The  State,  14  Ohio  States 
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fine  within  five  hundred  dollars,  or  imprisonment  within  thirfy 
days,  or  both.  Blackmailing  —  penitentiary  one  to  five  years,  and 
fine  within  one  thousand  dollars. 

Malpractice  of  Phy8ician9.  1.  Any  physician  or  other  person, 
wilfully  administering  to  a  pregnant  woman  any  medicine,  drug, 
or  other  thing,  or  using  any  instrument,  with  intent  to  procure  a 
miscarriage,  unless  the  same  shall  be  necessary  to  preserve  her 
life,  or  be  advised  by  two  physicians  —  imprisonment  one  to  seven 
years.  We  have  already  seen  that  if  a  living  child  be  thus  de- 
stroyed before  birth,  it  is  a  penitentiary  offence.  2.  Prescribing, 
while  in  a  state  of  intoxication,  any  poison,  drug,  or  medicine  to 
another,  which  shall  endanger  life  —  fine  witliin  one  hundred  dol- 
lars, and  imprisonment  within  twenty  days.  3.  Prescribing  any 
drug  or  medicine  to  another,  endangering  life,  without  first  declar- 
ing its  true  nature  and  comiK)8ition,  if  inquired  —  fine  within  one 
hundred  dollars,  and  imprisonment  within  twenty  days.  This  last 
is  aimed  against  quackery  ;  but  it  is  so  framed  as  to  make  convio- 
tion  very  diflicult. 

LibeL  (a)  Writing,  printing,  or  publishing  any  false  or  mali- 
cious libel  of  or  concerning  another,  or  causing  or  procuring  the 
same  to  be  done  —  fine  within  five  hundred  dollars,  or  imprison- 
ment within  six  months,  or  both  ;  but  publication  is  nepessary.  (h) 
We  have  already  considered  the  constitutional  provisions  relating 
to  liberty  of  speech  and  of  the  press.  The  mere  uttering  of  slan- 
derous words,  though  it  may  render  the  party  liable  to  a  civil  action 
for  damages,  docs  not  constitute  a  libel,  and  cannot  be  prosecuted 
criminally.  There  must  be  a  writing,  printing,  or  publishing  of 
the  slander ;  and  it  must  be  done  maliciously,  that  is,  with  intent 
to  injure  the  party  libelled :  if  false,  the  malicious  intent  will  be 
inferred,  of  course  ;  if  true,  it  may  or  may  not  be  malicious, 
according  to  the  circumstances.  If  it  concern  public  men  or 
measures,  the  constitution  makes  the  truth  a  justification.  As  to 
publication,  it  is  held  that  the  communicating  of  the  libel  to  a 
single  individual  is  a  publication ;  and  that  pictures  as  well  as 
writings  may  be  libellous,  if  made  public. 

§  195.  Crimes  Affecting  Private  Property.  This  division  in- 
cludes a  variety  of  offences  having  direct  reference  to  the  property 
of  individuals  or  companies ;  though  for  convenience  I  have  in- 

(a)  Indidvumt.    That  heretofore,  to  wit,  on  -— ,  at ,  to  wit,  at  the  county 

tfori-'Sflid,  one ,  maliciously  iutending  to  injure,  vilify,  and  defame  the  character 

of  one ,  and  to  bring  him  into  disgrace,  contempt,  and  infamy,  did  write,  print, 

and  puMish,  and  cnu8c  to  be  written,  printed,  and  published  in  a  certain  newspaper 

called  the ,  a  certain  false,  scandalous,  and  malicious  libel  of  and  concemiiiff 

the  said ,  which  said  fal.s(>,  S(>andalous,  and  malicious  libel  is  of  the  purport  ana 

eifect  following,  to  wit  [hero  sot  forth  the  libel  with  the  proper  innaendoesj ;  to  the 
great  damage,  infamy,  and  soantlal  of  him  the  said . 

(b)  On  the  gi'nerai  subject  of  lil)cl,  see  4  Black.  Com.  150  ;  2  Swift'a  Dig.  340; 
Holt  on  Lil)el  ;  Starkie  on  Slander  ;  1  Am.  I^eading  Cas<*s,  103-208  ;  see  post^  §  209. 
By  the  new  constitution  :  *'  In  all  criminal  pro^i^ccu lions  for  libel,  the  truth  may  be 
given  in  evidence  to  the  jury,  and  if  it  shall  appear  to  the  jury  that  the  matter  charged 
as  libellous  is  true,  and  was  published  with  good  motives,  and  justifiable  ends,  the 
party  ahall  be  acquitted." 
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eluded  some  injuries  to  public  property.  In  those  which  relate  to 
buildings  and  habitations,  the  ultimate  purpose  may  be  to  commit 
a  personal  injury ;  but  I  have  not  thought  it  worth  while  to  divide 
these  into  a  distinct  class. 

Larceny  and  other  Stealing,  (a)  The  usual  definition  of  larceny 
is,  "  the  felonious  taking  and  carrying  away  of  the  personal  goods 
of  another."  (6)  Firsts  there  must  be  a  felonious  taking^  that  is, 
a  taking  with  intent  to  steal,  which  intent  must  exist  at  the  very 
moment  of  the  taking.  Secondly ^  there  must  be  di,  felonious  carry* 
ing  away  ;  but  a  mere  removal  of  the  articles  from  their  place,  for 
the  purpose  of  carrying  them  away,  is  held  sufficient.  Thirdly ^^^ 
thing  stolen  must  be  personalty  belonging  to  another ;  for  realty, 
being  immovable,  cannot  be  stolen,  (c)  Our  statute  enumerates 
the  following  offences  under  this  head :  — 

Grrand  Larceny.  1.  Stealing  any  money  (rf)  or  other  personal 
goods  or  chattels  belonging  to  another,  of  the  value  of  thirty-five 
dollars  and  upwards  (e)  —  penitentiary  from  one  to  seven  years. 
2.  Horse-stealing  is  especially  provided  for,  without  reference  to 
the  value  of  the  animal,  and  the  time  of  imprisonment  is  from  one 
to  fifteen  years.    8.  The  same  punishments  are  prescribed  for 

{a)  IndictmerU,    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  county 

aforesaid,  one did  feloniously  steal,  take,  and  carry  away  one  sold  watch  of  the 

vtHiie  of dollars,  of  the  goods  and  chattels  of  one »  and  in  his  possession 

then  and  there  being  found. 

If  the  indictment  be  for  stealing  written  documents,  they  need  not  be  set  forth 

literally,  but  may  be  de«icribed  generally ;  as,  "one  promissory  note  given  by to 

for  the  payment  of dollars,  and  of  the  value  of dollars,"  and  the 

scienter  must  be  alleged.  Gatewood  r.  State,  4  Ohio,  386 ;  Rich  v.  State,  8  Ohio,  111. 
If  the  indictment  be  for  horse-stealing,  it  would  seem  that  no  value  need  be  stated,  but 
this  is  doubtful.  The  kind  of  horse  must  be  s[iecificallv  stated  as  in  the  statute  ;  and 
it  has  been  held  that  a  chaige  of  stealing  a  "gray  horse"  cannot  be  sustain^  by 
proof  of  Rtealing  a  "  gray  gelding."  Hooker  o.  State,  4  Ohio,  348.  If  the  indict- 
ment be  for  knowingly  receiving  or  buying  stolen  goods,  the  old  practice  was  to  set 

forth  the  larceny  as  above,  and  then  say,  *'  that  one did  then  and  there  receive 

and  buy  the  said  ffoods  and  chattels  so  as  aforesaid  stolen,  to  wit,  &c.,  he  the  said 

then  and  there  well  knowing  the  Hame  to  have  been  stolen."    And  a  similar 

practice  prevailed,  when  the  indictment  was  for  harboring  or  concealing  the  thief.  But 
now  the  practice  is  to  omit  the  specification  of  the  larceny,  and  say,  "  did  buy  and 

receive  one  [describe  the  property]  of  the  value  of dollars,  of  the  goods  and 

chattels  of  one then  lately  before  stolen  ;  he  the  said then  and  there  well 

knowing  the  same  to  have  been  stolen."  And  it  has  been  held  that  Uie  confessions  of 
the  thief  made  in  presence  of  the  accused  cannot  be  received  as  proof  of  the  theft. 
Morrison  o.  State,  6  Ohio,  438. 

(b)  2  Swift's  Dig.  309  ;  4  Black.  Com.  229. 

(c)  Severing  and  carrying  away  trees  and  vegetables,  where  if  severed  the  taking 
would  be  larceny,  is  now  punished  as  a  crime.  Act  of  March  11,  1857.  Personu 
chattels,  though  constructively  annexed  to  the  freehold,. are  sul:gects  of  larceny.  Jack- 
son V.  The  State,  11  Ohio  State,  104. 

{d)  It  was  held  under  the  act  of  1881,  that  bank-bills  were  not  money  under  this 
provision.  Johnson  v.  The  State,  11  Ohio  State,  324.  On  March  21, 1863,  the  legisla- 
ture amended  this  section,  defining  money  to  include  "all  bank  bills  or  notes,  United 
States  treasury  notes,  or  other  bills,  bonds,  or  notes  issued  by  lawful  authority  and 
intended  to  pass  and  circulate  as  money."  See  Hummel  v.  The  State,  17  Ohio  State, 
628. 

{c.)  When  several  articles  are  taken  at  the  same  time,  the  transaction  being  the 
same,  they  may  be  embraced  in  one  count,  and  the  taking  constitute  one  offeno6^ 
though  they  belong  to  different  persons.    State  v.  Hennessey,  28  Ohio  State,  889. 
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knowingly  receiving,  buying,  or  concealing,  any  of  the  abore  stolen 
articles,  or  harboring  the  thief,  (a)  This  is  in  accordance  with  the 
common  saying,  that  the  partaker  is  as  bad  as  the  thief«  But  no 
provision  is  made  for  remunerating  the  owner,  and  making  this  a 
part  of  the  sentence.  Tliis,  therefore,  must  be  the  subject  of  a 
separate  proceeding.  The  reason  why  horse-stealing,  or  participat- 
ing therein,  is  punished  more  severely  than  other  theft,  and  without 
regard  to  value,  i)erhaps,  is,  that  in  a  grazing  country  like  ours, 
horses  are  more  exposed  than  other  property.  The  statute  is  veiy 
minute  in  enumerating  the  various  kinds  of  money  securities  and 
of  horses,  which  may  be  the  subject  of  larceny.  I  have  already 
doubted  the  expediency  of  such  minute  specifications.  In  the 
present  case,  for  example,  if  there  be  one  written  security,  or  one 
description  of  horse  nut  specified,  it  may  be  stolen  with  impunity ; 
and  the  danger  is,  that  no  legislative  foresight  can  enumerate  alL 

(a)  Coin  is  ffmbraced  in  the  term  "goods  and  chattels,"  in  the  provision  imniahing 
the  receiving  of  stolen  "  goods  and  chattels."  Hall  o.  The  SUte,  8  Ohio  State,  57£ 
Foreign  bauk-bilU,  the  circulation  of  which  is  prohibited  in  this  State,  may  be  the  sub- 
ject of  Urceny.  Stnrkey  v.  The  State,  6  Ohio  State,  266.  Under  §  26  of  the  Criows 
Act,  the  person  may  be  convict<Hl  of  receiving  stolen  goods,  though  the  goods  were  taken 
by  robbery.     Shriedley  v.  The  State,  23  Ohio  State,  130. 

Larceny  at  common  law  is  the  wilful  wrongful  taking  possession  of  the  goods  of 
another  with  the  intent  to  deprive  the  owner  of  his  property  therein.  To  constitnts 
larceny,  there  must  be  a  taking  possession  of  the  gooas  of  another ;  this  taking  most 
be  wrongful,  and  must  be  accompanied  at  the  time  with  an  intent  to  deprive  the 
owner  of  his  property  in  them.  Taking  into  the  hand  an  article  lying  in  a  drawer^ 
and  lifting  it  merely  from  the  bottom  of  the  drawer,  is  a  complete  taking  possession. 
Taking  an  article  from  a  man's  pocket,  but  not  severing  it  from  his  person  by  reasoB 
of  its  being  fastened  by  a  guard  or  chain,  is  not  taking  possession.  Goods  delivered  fay 
a  master  to  his  servant  are  still  in  the  possession  of  the  master,  only  in  the  custody  oi 
the  servant.  If  the  servant  should  afterwards  convert  such  soods  to  his  own  use,  tbst 
would  be  taking  possession  from  his  master.  Goods  delivered  by  the  owner  to  a  bailea 
are  in  the  possession  of  the  bailee,  if  the  bailee  should  subsequently  convert  them  to 
his  own  use,  there  would  be  no  taking  possession,  and  hence  no  larceny ;  except  that 
if  he  should  open  a  package  and  take  separate  articles  therefrom,  that  would  be  a 
taking,  and  would  be  larceny.  Goods  delivered  h^  a  stranger  to  a  servant,  to  be  taken 
to  his  master,  not  yet  having  been  in  the  possession  of  the  master,  are  in  the  posses- 
sion of  the  servant ;  and  if  he  convert  them  to  his  own  use,  such  conversion  is  not  a 
takine,  and  is  not  larceny.  To  meet  this  defect  in  the  definition  of  larceny,  such 
breacnes  of  trust  were  made  criminal  by  statute,  and  this  crime  is  called  embezzlement 
If  one  finds  goods  lost  without  any  apitarent  means  of  ascertaining  the  owner,  such 
taking  is  not  wrongful,  though  the  finder  means  to  keep  them  for  himself.  If  one 
finds  goods  not  really  lost,  but  in  such  place,  or  with  such  marks,  that  he  has  reason  to 
believe  the  owner  can  be  sscertainetl,  his  intention  at  the  time  determines  the  question 
of  criminality.  If  his  intention  at  the  time  of  taking  possession  is  to  keep  them  from 
the  owner,  he  commits  larceny  ;  if  hi.s  intention  at  the  time  is  to  restore  them  to  the 
owner,  and  he  subsequently  makes  up  his  mind  to  keep  them,  he  does  not  commit  lar- 
ceny. It  is  not  necessary  that  in  taking  possession  the  intent  should  be  to  convert  the 
goods  to  his  own  use.  If  one  wrongmlly  takes  a  horse  from  the  possession  of  the 
owner  merely  to  destroy  it,  that  is  larceny.  Bonds,  bills,  notes,  and  other  choaes  m 
action  are  not  held  goods  and  chattels  in  criminal  law,  hence  taking  them  was  not  lar- 
ceny at  common  law.  Various  statutes  have  been  passed  to  make  the  stealing  of  such 
larceny.  The  criminal  code  of  Ohio  of  1878,  in  place  of  a  multitudinous  enumera- 
tion, makes  the  stealing  of  '*  a  thing  of  any  value  "  larceny.  In  larceny,  as  in  burg- 
lary, fraud  is  equivalent  to  force.  Hence,  obtaining  goods  from  another  by  fraudulent 
pretence,  is  taking  them.  If  a  person  intending  to  appropriate  goods  fraudulently 
induces  the  owner  to  part  with  possession  merely,  he  commits  larceny ;  but  if  he  so 
induces  the  owner  to  part  with  his  ownership  as  well  as  possession,  the  act  is  obtaining 
goods  under  false  pretences. 
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Hence,  a  general  and  comprehensive  description,  such  as  I  have 
chosen,  for  convenience  and  brevity,  would  be  preferable  in 
principle. 

Petit  Larceny.  Stealing  any  of  the  above-mentioned  articles, 
except  horses,  when  the  value  is  less  than  thirty-five  dollars,  or 
knowingly  concealing  the  same  —  fine  within  two  hundred  dollars, 
or  imprisonment  within  thirty  days,  or  both. 

Knowingly  harboring  or  conceaUng  a  tliief  or  robber,  one  to 
seven  years.  Knowingly  concealing  a  horse-thief,  one  to  fifteen 
years.  Buying,  receiving,  or  concealing  anything  stolen,  embezzled, 
or  obtained  by  false  pretences  is  larceny.  Stealing  or  fraudulently 
destroying  or  secreting  a  will  —  imprisonment  one  to  ten  years. 
Fraudulently  tapping  a  gas-pipe  and  stealing  the  gas  —  fine  within 
two  hundred  and  fifty  dollars,  or  imprisonment  within  thirty  days, 
or  both.  You  will  observe  that  the  distinction  between  grand  and 
petit  larceny  is  made  to  depend  upon  the  value  stolen,  and  thirty- 
five  dollars  is  made  the  turning-point.  Some  have  doubted  the  ex« 
pediency  of  this.  That  there  should  be  a  distinction  between  steal- 
ing a  largo  amount  and  a  small  one,  though  there  may  bo  the  same 
inward  depravity  in  both  cases,  is  undoubtedly  expedient ;  for  the 
severity  of  punishment  should  be  proportioned  to  the  necessity  of 
prevention,  which  is  itself  proportioned  to  the  temptation  to  steal ; 
and  the  temptation  increases  with  the  value  of  the  article.  But 
admitting  this,  ought  not  the  punishment  to  vary  regularly  with 
the  amount,  instead  of  making  a  single  dividing  line  ?  Undoubt- 
edly a  law  might  be  framed,  apportioning  the  punishment  uni- 
formly according  to  the  value,  which  the  present  law  does  not. 
A  cent  above  the  dividing  line  sends  the  convict  to  the  peniten- 
tiary, and  the  largest  amount  does  no  more.  A  cent  below  saves 
him  from  the  penitentiary,  but  punishes  him  no  more  than  the 
smallest  value.  But  this  is  matter  of  speculation.  There  is  no 
doubt,  however,  that  our  law  of  larceny  will  admit  of  improve- 
ment in  the  several  points  before  indicated ;  and  would  it  not  be 
well  so  to  generalize  the  definition  of  the  subject-matter,  as  to  in- 
clude in  one  comprehensive  expression  every  species  of  movable 
value  which  can  be  feloniously  taken  ?  This  question  is  at  least 
worthv  of  consideration. 

Embezzlement,  (a)  An  officer,  attorney  at  law,  agent,  clerk,  guar- 
dian, executor,  administrator,  trustee,  assignee  in  insolvency,  ser- 
vant, or  employee  of  any  person,  except  apprentices  and  persons 
under  eighteen,  who  embezzles,  or  converts  to  his  own  use,  or 
fraudulently  makes  away  with,  or  secretes ;  or  any  public  officer,  or 
the  agent,  clerk,  servant,  or  employee  of  such  officer,  or  of  a  board 
of  such  officers  —  same  punishment  as  for  larceny  of  the  thing 
embezzled.  In  fact,  the  only  difference  between  larceny  and 
embezzlement,  as  thus  defined,  is,  that  there  is  no  felonious 
taking.     Why  apprentices  and  persons  under  eighteen  should  be 

(a)  The  act  of  April  12,  1858,  defines  and  pnniahea  an  embezzlement  of  pnUio 
money.    It  applies  to  township  treasurers.    State  v.  Morton,  21  Ohio  State,  667. 
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exempted,  if  they  be  old  enough  to  distinguish  between  right  and 
wrong,  is  not  very  apparent. 

Robbery,  (a)  Taking  forcibly  from  the  person  of  another,  by 
violence  or  putting  in  fear,  any  money  or  personal  property  of  any 
value  whatever,  with  intent  to  rob  or  steal  —  penitentiary  from 
three  to  fifteen  years.  This,  it  will  be  seen,  is  only  a  more  aggra* 
vated  species  of  larceny.  In  addition  to  the  felonious  taking  of 
property,  there  is  violence,  or  putting  in  fear.  On  account  of  this 
aggravation,  the  amount  taken  is  held  immaterial,  and  the  small- 
est value  thus  taken  completes  the  offence.  According  to  the  defi- 
nition, the  taking  must  be  from  the  person ;  but  it  is  held  sufficient 
if  the  taking  be  in  the  presence  of  the  owner.  The  definition  here 
includes  money  and  personal  property.  That  of  larceny  includes 
money  and  personal  goods  ana  cliatteU.  Hence  it  was  there  neces- 
sary to  make  a  special  provision  for  money  securities,  which  is  not 
necessary  here,  because  they  are  personal  property,  though  not 
strictly  goods  or  chattels.  This  shows  the  policy  of  using  general 
and  comprehensive  terms. 

Forgery  and  Counterfeiting,  {b)     By  the  English  definition  for- 

(a)  Tndietmenl.    That  heretofore,  to  wit,  on  ,  at ,  to  wit,  at  the  coontj 

aforesaid,  one with  force  and  arms  did  feloniously  make  an  ajisault  upon  one 

»  and  did  then  and  there  put  the  said in  fear  and  daugvr  of  his  life  ; 

and  did  then  and  tiiere  feloniously,  by  violence  and  putting  in  foar,  steal,  roh,  takep 

and  carry  away  from  the  perKOU,  and  against  the  will  of  the  said ,  one  gold 

watch  of  the  value  of  one  hundnnl  dollarH,  of  the  goods  and  chattel  of  the  said , 

As  our  statute  makes  the  value  imnmterial,  in  case  of  robbery,  it  may  be  doubted 
whether  value  need  be  alleged  ;  but  as  the  tiling  taken  must  be  of  some  value,  it 
would  not  be  safe  to  omit  the  allegation. 

(6)  Indictment.    That  heretofore,  to  wit,  on ,  ait ,  to  wit,  at  the  county 

aforesaid,  one did  falsely  make,  alter,  forge,  and  counterfeit  a  certain  promiaaory 

note  for  the  payment  of  money,  i)ur]>oiting  to  be  maile  and  signed  by  one ^ 

for  the  sum  of dollars,  whicii  said  false,  forged,  antl  counterfeit  ]iromittsory  note 

is  of  the  purport  and  efre«:t  following,  to  wit  [here  set  forth  a  tnie  copv  of  the  note 
{but  see  K.  S.  §§  7218-19}-]  ;  with  intent  then  and  there  to  injure  and  defraud  the 
said . 

If  the  indictment  be  for  uttering,  &c.,  say,  '*did  utter,  &c.,  as  true  and  genuine,  a 

certain,  &c.,  with  intent,  &c.,  he  the  said then  and  there  well  knowing  tiie 

said,  &c.,  to  hi*  false,  forged,  and  cx)unterfeit."  The  person  whose  name  is  foiled  it 
a  comiMitent  witness  to  prove  the  forgery,  without  calling  the  subscribing  witness. 
Simmons  ».  State,  7  Ohio,  1  pt  116.  The  degi-eeof  resemblance  between  the  I'oiged 
and  genuine  instruments  is  not  material,  if  it  be  such  as  might  deceive  persons  of 
ordinar}'  observation.  Hcas  v.  State,  5  Ohio,  1.  An  indictment  for  forgery  must 
specifically  set  forth  the  forged  instrument,  and  the  proof  must  com^aimnd  to  the 
description.  McMillun  r.  State,  5  Ohio,  268  ;  Pickens  v.  Stite,  6  id.  274.  But  the 
indorsement  on  a  note  need  not  be  set  forth.  Hess  v.  State,  5  Ohio,  1.  An  indict- 
ment for  selling  counterfeit  notes  need  not  set  forth  the  consideration,  nor  that  the 
sale  was  to  the  injury  of  any  one.  Hess  i;.  State,  5  Ohio,  1.  It  an  uniuoorporated 
association  in  actual  existence  issue  bills,  the  ))«u^ing  of  thern  is  not  an  otfence  within 
the  provisions  now  nnder  consideration.  Sutton  p.  State,  9  Ohio,  188.  The  provi- 
sions re8|)ecting  coins  include  foreign  as  well  as  domestic  coins,  if  they  l>e  current  in 
the  State  ;  but  the  indielTnent  for  putting  otf  counterfeit  coins  n<^l  not  allege  the  fact 
of  being  current  ;  though  it  is  otherwise  for  counterfeiting.  Sutton  r.  State,  9  Ohio, 
183  ;  Smith  v.  StMe.  8  id.  294  :  Fight  v.  State,  7  id.  1  pt.  180.  Where  the  indict- 
ment states  that  the  ])risoner  secretly  kept  instruntfuts  of  counterfeiting,  this  is  a  suf- 
ficient scienter.  Sutt^>n  v.  State,  9  Ohio,  133.  On  the  general  sulm^ct,  site  4  BIa4!k. 
Com.  83,  247  ;  2  Swift's  Dig.  305.  The  instrument  must  be  such  that  it  does  or 
may  prejudice  another's  rights.  Barnum  v.  The  State,  15  Ohio,  717.  The  indorsement 
of  a  promissory  note  is  the  subject  of  forgery.     Poage  v.  The  State,  3  Ohio  States 
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gery  consists  ^'  in  fraudulently  making  or  altering  any  writing,  to 
the  prejudice  of  another's  right."  This  is  clear  and  comprehen- 
sive. Counterfeiting,  in  England,  is  confined  to  the  current  coin 
of  the  realm,  and  is  treated  as  a  species  of  treason.  But  our 
statutory  provisions  are  very  minute  in  specifying  the  subjects 
and  the  manner  both  of  forgery  and  counterfeiting.  In  describing 
them,  however,  I  shall  generalize  as  much  as  possible.  1.  Falsely 
making,  altering,  forging,  counterfeiting,  printing,  or  photograph- 
ing any  writing  of  whatever  kind,  upon  which  any  claim  or  evi- 
dence of  claim  to  any  species  of  property,  money,  or  value  is 
founded ;  or  knowingly  uttering  or  publishing  the  same,  as  true 
and  genuine;  or  causing  the  same  to  be  done;  with  intent  in 
either  case  to  injure  or  defraud  another  —  penitentiary  from  one 
to  twenty  years.  And  if  it  be  of  any  currency  or  security  issued 
under  an  act  of  Congress,  fine  within  five  thousand  dollars,  and 
imprisonment  within  fifteen  years.  The  statute  enumerates  a 
long  list  of  writings  which  may  be  thus  forged  or  counterfeited, 
but  the  above  description  probably  includes  them  all.  You  will 
observe  that  four  words  are  employed  to  designate  the  manner 
of  committing  the  offence  ;  but  the  first  two  probably  include  all ; 
for  it  is  difiicult  to  conceive  of  any  other  species  of  forgery  or 
counterfeiting,  than  that  of  falsely  making  tlie  instrument  in 
question,  or  falsely  altering  it,  when  already  made;  but  the  mere 
making  or  altering  the  writing  does  not  complete  the  offence.  It 
must  be  done  with  int4int  to  defraud;  otherwise,  taking  the  strict 
letter,  a  merely  sportive  use  of  the  pen  might  be  converted  into 
a  crime.  2.  Counterfeiting  any  of  the  coins  of  gold,  silver,  or 
copper,  current  in  the  State;  or  knowingly  passing  or  putting 
them  off;  or  knowingly  making  or  keeping  any  instrument  for 
counterfeiting  them  —  penitentiary  from  one  to  fifteen  years. 
3.  Knowingly  selling,  exchanging,  or  passing  any  counterfeited 
bank-note  or  bill,  or  having  the  same  in  possession  with  that  in- 
tent, whether  such  note  have  signatures  or  not,  or  have  fictitious 
signatures ;  or  knowingly  making,  altering,  or  passing  any  note 
or  bill  i)urj)orting  to  be  of  a  bank  which  never  existed  —  peniten- 
tiary from  one  to  fifteen  years.  4.  Gilding  any  silver  coin  or 
other  metal,  so  as  to  give  it  the  appearance  of  a  gold  coin,  with 
intent  to  defraud  ;  or  knowingly  passing  such  gilded  coin  —  peni- 
tentiary from  one  to  five  years.  6.  Knowingly  engraving  any 
plate  or  other  instrument  for  counterfeiting  or  altering  bank-notes 
or  bills ;  or  causing  the  same  to  be  done ;  or  having  the  same 
in  possession  for  that  purpose  —  penitentiary  from  three  to  fifteen 
years.  6.  Knowingly  attempting  to  pass  any  counterfeit  coin, 
bank-note,  or  bill — penitentiary  from  one  to  five  years.  It  would 
thus  appear  that  the  purity  of  the  currency  is  well  protected ;  and 

229.  Afl  to  what  constitutes  **  an  order  for  the  payment  of  money  *'  under  the  stat- 
ute, see  Evans  r.  The  State,  S  Ohio  SUt^  196  ;  Bynam  r.  The  SUte,  17  Ohio  State, 
142.  It  is  forgery  to  counterfeit  foreign  bank-bills  under  ten  dollars,  the  circulation 
of  which  is  prohibited  in  this  State.    Thom{iaon  v.  The  SUte,  9  Ohio  SUte,  354. 


▼et  80  great  is  tlie  temptaticm  to  counterfeit  mo&^,aiid  espeolallj 
bank-aotes,  that  scarcely  any  crime  is  more  preralent  Such  are 
the  provisions  against  foi^gery  and  counterfeiting.  The  tiro  terms 
are  very  nearly,  if  not  altogether,  synonymous ;  and  here,  again, 
tlie  question  may  be  asked,  why  so  many  distinot  proviaionB  an 
necessary  to  describe  these  offences.  Mi^t  not  a  single  eompvs* 
henuTe  expreBskm  be  found,  which  would  include  every  deaiarip- 
tion  of  forgery  and  counterfeiting,  both  in  reference  to  die  agent, 
the  instrument,  the  manner,  and  the  matter?  This.woald  seem 
to  be  both  possible  and  expedient 

Burglary  and  other  H<m$ebreakinff.  (a)  The  substance  .c£  the 
Englidb  definition  of  burglanr  is  ^*  breaking  and  entering  into  a 
mansion-house  by  night,  with  intent  to  commit  a  felony.**  (i) 
1.  There  must  be  a  breaking  as  well  as  entering,  though  tiiey  need 
not  be  at  the  iiame  time;  but  the  raising  of  a  window  or  the  open- 
ing of  a  door,  without  breaking  the  fastenings^  will  be  jBoflicieiiL 
And  it  will  be  an  entering,  if  any  part  of  the  body  be  witbin,  or 
even  an  instrument  or  a  weapon  held  in  the  hand.  2.  It  must  bo 
a  house  where  some  person  dwells.  8.  It  must  be  in  the  nigjit  ^ 
and  this  means  not  Uie  whole  interval  between  sunset  and  sunrise, 
but  the  interval  between  the  termination  of  evening  twilidbit  and 
the  commencement  of  morning  twilight,  when  a  man's  natures 
cannot  be  clearly  seen.  But  whether  it  be  moonlig^  or  net, 
makes  no  difference.  4.  The  intent  must  be  to  commit  a  felow 
in  the  house ;  though  nothing  need  be  done  towards  effecting  soeh 
intent  By  our  statute  there  are  five  offences  of  this  kind,  which 
differ  from  the  foregoing,  and  from  each  other,  in  several  respects. 
1.  Forcibly  breaking  or  entering,  or  attempting  it,  any  buUding 
or  railroad-car  at  night,  with  intent  to  commit  a  felony  or  to  steal, 
—  one  to  ten  years ;  possession  of  burglar^s  tools,  with  intent  to 
use  them  burglariously  —  one  to  five  years.  2.  The  same  in  the 
daytime  with  intent  to  steal  —  fine  within  three  hundred  dollars, 
and  imprisonment  within  sixty  days.  This  is  the  substance  of 
the  definition,  though  much  abridged.  The  difference  between  this 
and  the  English  definition  is,  that  here  the  offence  is  not  confined 
to  dwelling-houses,  but  may  be  committed  in  almost  any  species 
of  building,  the  enumeration  being  very  full,  (c?)    8.  Maliciously 

(a)  Indictment,    That  heretofore,  to  wit,  on ,  at ,  to  wit,  at  the  coantj 

aforesaid,  one ,  did  in  the  night  season,  to  wit,  about  the  hour  of in  tna 

night  of  said  day,  wilfully,  maliciously,  and  forcibly  break  and  enter  into  the  dweU- 

iiig  house  of  one ,  there  situate,  with  intent  then  and  there  felonioiuly  and 

burfflariouslv  to  steal,  take,  and  carry  away  the  goods  and  chattels  of  the  said » 

in  the  said  dwelling-house  then  and  there  being. 

If  the  intent  were  to  commit  any  other  offence  than  stealing,  describe  it  ia  the 
language  of  the  statute.  The  bui^lary  is  complete  without  carrying  the  intent  into 
effect.  But  if  the  intended  offence  was  actually  consummated,  add  another  ooont  lior 
the  offence  itself. 

(6)  See  4  Black.  Com.  223-30  ;  2  Swift's  Dig.  800 ;  Ducher  v.  The  State,  18  Ohie^ 
808. 

{e)  But  it  is  still  not  exhaustiYe.  The  building  must  be  properly  described.  It  Is 
not  sufficient  to  describe  it  as  a  **  still-house,"  though  built  and  used  originally  for  tint 
purpose,  and  genendly  known  by  that  name^  if  the  distillery  has  been  aixyidoDsd,  ud 
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entering,  by  day  or  night,  any  of  the  aforementioned .  buildings, 
and  attempting  to  commit  a  felony — penitentiary  from  one  to  ten 
years.  The  points  of  difference  between  this  and  the  preceding 
offence  are,  that  this  may  be  committed  indifferently  by  day  or 
night ;  there  is  no  forcible  breaking,  but  only  a  malicious  entry ; 
and  there  must  be  an  actual  attempt,  and  not  a  mere  intent,  to 
commit  the  crimes  specified,  which  do  not,  like  the  other,  include 
all  penitentiary  offences.  I  have  said  any  of  the  aforementioned 
buildings;  but  in  fact,  there  are  one  or  two  exceptions,  which,  there 
being  no  reason  for  them,  I  conclude  are  accidental.  4.  Unlaw- 
fully breaking  and  entering  by  night,  into  any  mansion-house,  shop, 
store,  ship,  boat,  or  other  water-craft,  in  which  any  person  shall 
reside  or  dwell,  and  committing  or  attempting  any  personal  vio- 
lence or  abuse,  or  being  so  armed  with  a  dangerous  weapon  as  to 
indicate  a  violent  intention  —  fine  within  three  hundred  dollars, 
and  imprisonment  within  thirty  days.  This  offence  differs  from 
any  of  the  preceding,  firstj  with  respect  to  the  buildings,  which 
must  be  those  where  persons  reside ;  and  secondly^  with  respect  to 
the  intent  or  attempt,  which  is  personal  violence  only,  (a)  Hence 
the  difference  in  the  punishment ;  and  though  the  kind  or  degree 
of  violence  is  left  to  inference,  it  must,  doubtless,  be  less  aggra- 
vated than  the  preceding.  5.  Committing  the  same  offence  last 
mentioned,  in  the  daytime  —  fine  within  one  hundred  dollars,  and 
imprisonment  within  twenty  days.  But  here  nothing  is  said  about 
being  armed  with  a  dangerous  weapon ;  the  reason  of  the  omission 
is  not  apparent.  In  general,  it  will  be  observed  that  these  five 
offences  of  house-breaking  all  differ  from  a  mere  trespass  upon 
the  premises  of  another,  which  is  the  subject  of  civil  redress  only, 
in  the  intent  with  which  the  offence  is  committed ;  which  is,  in 
each  of  the  cases,  to  do  some  criminal  act.  Whereas,  in  a  mere 
trespass,  there  is  no  criminal  intent.  Unlawfully  entering  prem- 
ises to  disturb  or  take  any  receptacle  for  bees  or  honey,  or  to 
injure  or  take  poultry,  or  take  grain  —  fine  within  five  hundred 
dollars,  or  imprisonment  within  sixty  days,  or  both. 

ArBon  and  other  Burning.  (Ji)  The  substance  of  the  English 
definition  of  arson  is,  ^Hhe  malicious  and  wilful  burning  of  a 
dwelling-house,  or  out-house  belonging  tliereto ;  and  it  is  punished 

the  structure  is  used  for  a  null  for  chopping  com.  ThalU  v.  The  State,  21  Ohio  State, 
233. 

(a)  It  has  been  held  necessaiy  to  allege  in  the  indictment  for  this  offence  that  the 
house  broken  is  the  residence  or  dwelling-place  of  some  one ;  and  that  where  one 
enters  such  a  house  by  night  with  the  intention  of  committing  adultery  with  the 
owner's  wife,  by  her  consent,  it  is  an  offence  within  this  provision.  Forsythe  v.  State, 
6  Ohio,  19. 

(h)  IiidictmenL    That  heretofore,  to  wit,  on ,  at  ,  to  wit,  at  the  county 

aforesaid,  one ^  with  force  and  arms,  did  wilfully  and  maliciously  set  fire  td^ 

bum,  and  consume  the  dwelline-house  of  one there  situate. 

If  the  building  be  not  one  of  the  specified  ones,  the  value  must  be  alleged.  If  the 
building  were  not  bumed,  say,  "  did  wilfuUy,  &c.,  set  fire  to,  with  intent  to  bum.'* 
On  the  general  subject  of  arson,  see  4  Black.  Com.  220-3  ;  2  Swift's  Dig.  804.  It  is 
an  indictable  act  for  the  lessee  of  a  warehouse  in  possession  to  procnre  another  to  bnm 
such  warehouse.    It  is  '* not  his  own."    AUen  v.  The  State,  10  Ohio  State,  287. 
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with  death.  But  here,  as  in  the  case  of  burglary,  we  not  only 
do  not  confine  the  offence  to  dwelling-houses,  but  we  make  Tari- 
ous  other  alterations  in  the  subject  and  manner  of  the  crime. 
1.  Wilfully  and  maliciously  burning  or  attempting  to  bum  any 
dwelling-house,  kitchen,  smoke-house,  shop,  barn,  stable,  store- 
house, warehouse,  malt-house,  stilling-house,  mill,  or  pottery,  not 
his  own,  or  any  other  building  not  his  own,  of  the  value  of  fifty 
dollars,  or  containing  property  of  that  value ;  or  any  ship,  boat, 
water-craft,  or  bridge  of  that  value ;  or  any  public  building  what- 
ever— penitentiary  within  twenty  years,  and  if  of  a  less  value,  fine 
within  two  hundred  dollars,  or  imprisonment  within  thirty  days, 
or  both.  Thus  it  will  be  seen  that  we  have  extended  the  crime  of 
arson,  with  regard  to  the  buildings  which  may  be  the  subject  of  it, 
in  the  same  manner  as  burglary.  Considering  the  nature  of  the 
offence,  the  punishment  is  remarkably  lenient.  There  is  no  offence 
short  of  murder  which  indicates  greater  depravity  of  heart  than 
this.  '  It  has  not  even  the  poor  excuse  of  a  desire  of  gain.  The 
mischief  is  altogether  gratuitous  and  malicious,  and  in  a  city 
may  be  immense.  Therefore,  even  when  life  is  not  endangered,  the 
punishment  ought  to  be  exemplary.  2.  Firing  one's  own  property 
of  the  value  of  fifty  dollars  in  order  to  prejudice  the  insurer  — 
imprisonment  within  twenty  years.  3.  Wilfully  and  maliciously 
setting  fire  to,  burning,  or  causing  to  be  burned,  any  hay,  fodder, 
or  grain,  in  stacks,  or  any  corn-crib,  fence,  boards,  timber,  rails,  or 
tan-bark,  etc.,  belonging  to  another,  if  the  value  of  the  property  is 
over  thirty -five  dollars,  —  imprisonment  from  one  to  three  years, 
and  if  of  a  less  value,  fine  from  five  dollars  to  one  hundred  dollars, 
or  imprisonment  within  thirty  days,  or  both.  The  enumeration  is 
much  more  particular  than  I  have  stated ;  but  though  designed 
to  include  every  thing,  it  omits  wood,  and  many  other  things  of  a 
similar  character,  which  equally  require  this  kind  of  protection. 
4.  Wilfully  and  maliciously  setting  fire  to  any  woods,  prairies,  or 
other  grounds  belonging  toanotlicr;  or  causing  the  same  to  be 
done;  or  intentionally  suffering  fire  to  pass  from  one's  own  ground 
to  another's  —  fine  within  one  hundred  dollars,  or  imprisonment 
within  twenty  days,  or  both.  Such  are  the  provisions  against  the 
malicious  destruction  of  life  or  property  by  burning.  But  why 
might  there  not  be  one  general  provision,  punishing  the  mali- 
cious burning  of  every  kind  of  property  whatever,  instead  of  these 
numerous  and  yet  very  imperfect  specifications  ?  I  can  see  no  ob- 
jection. The  highest  punishment  might  be  for  the  burning  of  build- 
ings where  life  is  endangered ;  and  the  rest  might  depend  upon  the 
amount  of  property  endangered  or  destroyed.  As  the  provisions 
stand,  there  is  great  want  of  discrimination  in  this  respect. 

Fraudulent  Conveyance  and  Swindling,  To  guard  the  business 
transactions  of  men  against  fraud,  deception,  and  imposition,  in 
addition  to  the  civil  liability  which  they  involve,  the  following 
penalties  are  provided :  1.  Knowingly  selling  or  conveying  any 
tract  of  land,  without  having  a  title  thereto,  either  in  law  or 
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eqnity,  by  descent,  devise,  or  other  written  evidence,  with  intent 
to  defraud  the  purchaser  —  penitentiary  from  one  to  seven  years. 
This  has  been  mentioned  before  (p.  418).  2.  Obtaining  from  an- 
other, by  any  false  pretence,  any  money  or  other  value,  with  intent 
to  cheat  and  defraud  him,  or  procuring  his  signature,  or  disposing 
of,  or  offering  to  dispose  of,  securities,  knowing  the  signatures 
have  been  so  obtained,  of  the  value  of  thirty-five  dollars  or  more  — 
imprisonment  from  one  to  three  years ;  and  if  of  less  value  —  im- 
prisonment from  ten  to  sixty  days,  or  fine  ten  to  one  hundred  dollars, 
or  both.  3.  Fraudulently  making  and  transferring  any  instrument 
of  writing,  with  intent  to  defraud  creditors  —  fine  from  twenty  to 
five  hundred  dollars,  or  imprisonment  within  ten  days,  or  both,  (a) 
These  are  the  only  provisions  we  have  against  what  is  commonly 
called  swindlhig.  It  will  be  at  once  perceived  that  they  are  very 
far  from  including  all  the  cases  in  which  knaves  may  cheat  honest 
men.  (6) 

Malicious  Destruction  of  Property,  (c)  We  have  already  con- 
sidered one  way  of  maliciously  destroying  property  ;  namely, 
by  burning.  The  other  provisions  on  the  subject  are  as  follows : 
1.  Knowingly  or  maliciously  destroying  any  landmark  or  boun- 
dary properly  established  —  fine  within  five  hundred  dollars,  or 
imprisonment  within  thirty  days,  or  both.  2.  Knowingly  and 
maliciously  destroying  or  defacing  any  monument  or  tombstone 
or  fence,  etc.,  around  a  cemetery,  or  tree  or  plant  therein  —  fine 
within  five  hundred  dollars,  or  imprisonment  within  thirty  days, 
or  both.  3.  Knowingly  and  maliciously  altering  or  defacing  any 
ear-mark  or  brand  upon  any  horse,  sheep,  swine,  cattle,  etc.,  of 
another — fine  within  fifty  dollans,  or  imprisonment  within  twenty 
days,  or  both.  4.  Knowingly  and  maliciously  destroying  any  horse, 
sheep,  swine,  or  cattle  of  another,  if  the  value  is  thirty-five  dollars 
or  more  —  imprisonment  from  one  to  five  years ;  and  if  the  value 
is  below  that  amount  —  fine  from  twenty  to  two  hundred  dollars, 
or  imprisonment  within  three  montiis,  or  both ;  administering 
poison  to  any  such  animal  —  fine  from  fifty  to  two  hundred  dollars, 
or  imprisonment  within  thirty  days,  or  both.  5.  Knowingly  and 
maliciously  destroying  or  injuring  any  tree,  bush,  vine,  etc.,  or 
other  product,  or  thing  attached  to  land,  not  his  own,  if  the  value 
is  thirty-five  dollars,  or  more  —  imprisonment  from  one  to  three 

(rt)  State  V.  Green,  7  Wis.  676  ;  Common  wealth  r.  Drew,  19  Pick.  179.  The  false 
pretence  must  relate  to  a  past  event  or  an  existing  fact,  and  not  be  merely  an  assurance 
as  to  the  future.  Dillingham  v.  The  State,  5  Ohio  State,  280.  Counterfeiting  trade- 
marks.  Act  of  Mnrch  29,  1859.  Executing  and  delivering  false  and  fictitious  bills  of 
lading.  Act  of  March  22,  1860.  One  who  obtains  money  upon  a  mortgage  of  person- 
alty which  he  falsely  represents  as  his,  is  guilty  of  obtaining  money  under  false  pre- 
tences. Commonwealth  v.  Lincoln,  11  Allen,  238.  So  is  one  who  obtains  money  by 
falsely  stating  that  in  a  former  transaction  proper  change  was  not  given  to  him.  Com- 
monwealth V,  Norton,  11  Allen,  266. 

{b)  •{The  provisions  against  fraud  and  deception,  adulterations,  &c.,  are  now  very 
numerous.     See  §§  7067  to  7090.^ 

(c)  4  Black.  Com.  ch.  17.  •{The  enumeration  of  property  under  this  head  is  now 
greatly  changeil  and  enlarged.    See  R.  8.  {§  6861-6886.  \ 
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veani,  and  if  value  ia  leas,  fine  five  to  one  hundred  and  fiftf  dollars, 
or  imprisonment  from  one  to  thirty  days,  (a)  6.  Eiiowingly 
and  maliciously  destroying  or  defacing  any  mile-stone  or  guide- 
biHird,  on  any  public  road  —  fine  within  fifty  dollars,  or  impris- 
onment within  ten  days,  or  both.  7.  Intentionally  obliterating  or 
destroying  any  public  notification  set  up  by  authority  of  law, 
or  defacing  any  sign  affixed  to  any  bridge  —  fine  within  twenty 
dollars,  or  imprisonment  within  twenty-four  hours,  or  both.  8.  For 
riding  or  driving  over  a  public  bridge  faster  than  a  walk,  or  refus- 
ing to  pay  toll,  or  driving  more  than  twenty  head  of  cattle  over 
— a  fine  of  one  to  ten  dollars,  (i)  The  above  specifications  fur> 
nish  a  remarkable  instance  of  the  particularity  which  I  hare  so 
often  referred  to  in  the  definition  of  offences.  There  certainly 
could  be  no  difficulty  in  providing  a  general  penalty  for  the  ma- 
licious destruction  of  every  kind  of  property  without  specification, 
but  varying  according  to  the  value  destroyed. 

We  have  thus  reviewed,  as  briefly  as  possible,  the  principal 
offences  made  punishable  in  this  State,  and  the  measure  of  punish- 
ment assigned  to  each.  This  examination  has  shown,  that  although 
our  criminal  code  is  yet  crude  and  imperfect,  i\s  spirit  is  deserving 
of  all  commendation.  The  Dracos  among  mankind  have  had  no 
part  in  it.  Humanity  has  presided  over  every  enactment.  How 
remarkable  the  contrast  between  this  country  and  England,  where, 
in  the  time  of  Blackstone,  there  were  no  less  than  one  hundred  and 
sixty  capital  offences,  (tf)  Our  whole  number  of  penal  enactments 
scarcely  amounts  to  this.  We  have  but  one  capital  offence ;  but 
two  penitentiary  offences  for  life;  and  the  rest  never  exceed  twenty 
years,  and  do  not  average  more  than  ten.  Then  as  to  the  minor 
punisliments,  imprisonment  in  jail  is  very  rarely  over  thirty  days, 
and  does  not  average  ten ;  and  fines  rarely  exceed  five  hundred 
dollars,  and  do  not  average  one  hundred.  On  the  score  of  human- 
ity, then,  we  may  reasonably  congratulate  ourselves.  Nor  has 
experience  thus  far  shown  that  we  have  erred  in  this  benevolent 
way.  Our  criminal  records  will  probably  show  as  few  prosecutions 
and  as  few  depredations,  in  proportion  to  our  population,  as  tliose 
of  any  other  state  or  nation ;  although  our  local  exposure  to  trav- 
elling depredators  is  very  great.  It  will  be  observed  that  there  is 
no  provi8ion  against  compounding  or  compromising  a  crime,  be- 
tween the  party  injuring  and  the  party  injured,  as  there  is  in  Eng- 
land, (rf)  This  will  probably  be  considered  as  a  defect.  Again, 
there  is  no  provision  against  misprisions^  (e)  or  the  concealment 
of  crimes  having  knowledge  of  their  commission,  as  there  is  under 
the  acts  of  Congress.     Whether  this  be  a  defect,  may  be  more 

(a)  -{Compare  R.  S.  §§  6864  and  6880.  They  cover  the  same  ground,  except  that 
the  lattfT  Ik  indc]>endent  of  value.  ^ 

(h)  -{Thi'se  nve  the  principal  offences  against  property.  There  are  nomeroaa  other 
minor  provisions  also.  ^ 

(c)  See  4  Black.  Com.  18. 

(d)  ^  There  is  now  such  a  provision.    R.  S.  {  6901.  }• 

(e)  {For  misprision  of  treason.    R.  S.  §  6807. } 
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questionable.  Perhaps  the  duty  of  information  may  be  safely  left 
to  the  public  spirit  and  private  interest  of  individuals,  without 
punishment,  as  we  have  seen  it  is  without  reward.  On  the  whole, 
then,  with  little  to  censure,  we  have  a  great  deal  to  admire,  in  our 
criminal  law.  The  defects  exist  only  in  the  details,  and  can  be 
easily  remedied;  while  the  merits  are  fundamental,  and  char- 
acterize the  entire  system.  Tou  can  hardly  appreciate  them  as 
they  deserve,  unless  by  a  comparison  with  some  other  system; 
and  if  you  take  that  of  England,  it  will  be  a  contrast  rather  than 
a  comparison. 


LECTURE  XXXVL 

CRIMES  UNDER  THE  LAW  OF  THE  UNITED  STATES,  (a) 

§  196.  CrimeB  Relating  to  the  Currency.  The  federal  government, 
being  framed  and  designed  for  national  purposes  only,  as  distin- 
guished from  local  or  municipal,  we  have  seen  that  its  power  to 
define  and  punish  crimes  is  limited,  by  this  consideration,  to  a 
comparatively  small  number  of  cases,  rendered  absolutely  neces- 
sary for  its  well-being ;  while  the  general  power  of  punishment  is 
reserved  to  each  State,  as  belonging  to  its  internal  police.  We 
have  already  enumerated  the  cases  to  which  the  federal  power  of 
punishment  extends,  whether  by  express  provision  or  incidentally ; 
but  it  will  be  proper  here  briefly  to  recapitulate  them.  Congress, 
then,  has  the  express  pmver  of  punishment  in  five  classes  of  cases ; 
namely :  1.  Offences  relating  to  the  public  securities  and  currency. 
2.  Offences  committed  on  the  high  seas.  3.  Offences  against  the 
law  of  nations.  4.  Treason.  6.  Offences  committed  in  places  of 
exclusive  legislation.  And  Congress  has  exercised  the  incidental 
power  of  punishment  in  six  classes  of  cases,  making  in  all  eleven ; 
namely:  6.  Offences  against  the  revenue,  laws.  7.  Offences 
against  commerce.  8.  Offences,  against  the  post-office  regulations. 
9.  Offences  against  foreign  nations.  10.  Offences  against  the  fed- 
eral government  below  treason.  11,  Offences  committed  by  federal 
officers.  Instead,  therefore,  of  classifying  these  offences  accord- 
ing to  the  subject-matter,  as  in  the  preceding  lecture,  I  shall  adopt 
the  arrangement  just  indicated ;  except  that  the  fourth  and  tenth 
classes  will  be  united,  in  order  to  present  at  one  view  all  the 
offences  against  the  federal  government.  The  description  will 
contain  all  offences  of  any  considerable  importance,  though  some 
trivial  ones  may  be  omitted ;  at  the  same  time,  in  aiming  at  brevity, 
I  shall  generalize,  where  the  acts  of  Congress  particularize. 

(a)  iSee  a  f^ood  analysis  of  the  criminal  law  of  the  United  States  in  the  preface  to  2 
Wheeler's  Crim.  Cases  ;  Wharton's  Criminal  Law,  124-47. 
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By  the  federal  constitution,  Congress  has  power  ^'  to  provide  for 
the  punishment  of  counterfeiting  the  securities  and  current  coiji 
of  the  United  States."  (a)  Under  this  provision,  the  following 
offences  are  made  punishable ;  the  description  being  abbreviated  as 
much  as  possible.  1.  Falsely  making,  altering,  forging,  or  coun- 
terfeiting with  intent  to  defraud,  any  ti-easury  note,  or  any  writing, 
to  obtain  money  from  the  United  States,  or  their  officers ;  or  any 
certificate  of  public  debt,  or  any  letters-patent,  or  any  writing  to 
transfer  public  stock,  or  to  receive  any  dividend  thereon,  or  any 
pension  from  the  United  States,  or  any  abstract  or  official  copy  of 
the  registry,  license,  or  enrolment  of  any  vessel ;  or  any  certificate 
of  owncrsliip,  passport,  sea-letter,  or  clearance  granted  to  any  ves- 
sel ;  or  any  permit,  debenture,  or  other  document,  granted  by  the 
officers  of  the  customs;  or  procuring  the  same  to  be  done;  or 
assisting  therein ;  or  knowingly  using  any  such  writing  or  docu- 
ment; or  attempting  so  to' do  —  fine  within  five  thousand  dollars, 
and  imprisonment  within  ten  years,  varying  according  to  the  na- 
ture of  the  instrument.  The  act  of  1790  punished  some  of  these 
forgeries  with  death,  but  this  is  virtually  repealed  by  milder  pro- 
visions since  enacted.  2.  Falsely  making,  forging,  altering,  or 
counterfeiting  any  coins  resembling  the  gold  or  silver  coins  oi  the 
United  States,  or  foreign  coins  current  therein ;  or  procuring  the 
same  to  be  done,  or  assisting  therein;  or  knowingly  using  or  pass- 
ing such  coins  or  attempting  so  to  do ;  or  bringing  such  coins  into 
tlie  country  for  the  purpose  of  using  or  passing  them  —  fine  within 
five  thousand  dollars,  and  imprisonment  within  ten  years.  For 
similar  offences  upon  the  copper  coin  —  fine  within  one  thousand 
dollars,  and  imprisonment  within  three  years;  and  there  is  a 

Eenalty  of  ten  dollars  for  using  any  copper  coins  except  cents  and 
alf-cents.  3.  Any  person  employed  at  the  mint  debasing  or 
making  too  light  any  of  the  coins  there  struck,  with  intent  to 
defraud ;  or  embezzling  any  of  the  metals  left  there  to  be  coined, 
—  fine  within  ten  thousand  dollars,  and  imprisonment  within  ten 
years.  4.  Impairing,  clipping,  diminishing,  or  falsifying,  any  of 
the  gold  or  silver  coins  current  in  the  country  with  intent  to  de- 
fraud—  fine  within  two  thousand  dollars,  and  imprisonment  within 
two  years.  It  only  remains  to  be  observed,  that,  as  to  most  of  the 
offences  now  described,  the  jurisdiction  of  the  State  courts  is  ex- 
pressly reserved;  and  we  have  already  seen  that  State  legislation 
has  undertaken  to  provide  for  them.  As  to  the  coins,  however, 
doubt  exists  on  two  points;  namely,  jir«f,  whether  the  State  legis- 
latures have  any  authority  to  legislate  on  the  subject;  and  sec* 
ondly^  whether  in  the  absence  of  State  legislation,  the  State  courts 
can  entertain  jurisdiction  of  the  offences  provided  for  by  Congress 
with  an  express  reservation  of  State  jurisdiction.  I  merely  state 
these  questions,  without  intending  to  discuss  them ;  having  already 
considered  the  subject  of  jurisdiction  as  fully  as  my  limits  will 
permit. 

(a)  2  Wheeler's  Crim.  Cosea,  Pref.  57. 
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§  197.  Crimes  on  the  High  Seas,  (a)  Congress  has  express 
power  '^  to  define  and  punish  piracies  and  felonies  committed  on 
the  high  seas  ; "  because  the  high  seas  are  not  within  the  jurisdic- 
tion of  any  particular  State.  They  are  the  common  highway  of 
all  nations,  and  crimes  there  committed  are  the  proper  subjects  of 
national  cognizance.  The  high  seas  include  not  only  the  ocean 
proper,  but  also  every  river,  haven,  harbor,  basin,  bay,  or  road- 
stead, without  the  jurisdiction  of  particular  States,  or  where  tlie 
tide  ebbs  and  flows.  The  oflfences  provided  for  are  the  following, 
very  much  abridged  :  I.  Piracy.  This  is  an  offence  against  the 
law  of  nations,  a  pirate  being  considered  as  the  enemy  of  all  man- 
kind ;  and  by  the  law  of  nations  piracy  is  robbery  on  the  high 
seas,  and  is  punishable  with  death.  By  the  acts  of  Congress, 
piracy  is  also  punishable  with  death,  and  the  following  offences, 
committed  on  the  high  seas,  are  declared  to  be  piracy ;  namely : 
Firsts  any  person  committing  robbery  or  murder,  or  any  other 
capital  offence  by  the  laws  of  the  United  States.  Secondly^  any 
master  or  mariner  piratically  running  away  with  any  vessel,  or 
with  goods  or  merchandise  of  the  value  of  fifty  dollars  ;  or  volun- 
tarily giving  up  a  vessel  to  pirates.  Thirdly^  any  seaman  laying 
violent  hands  upon  his  commander,  to  prevent  his  fighting  in 
defence  of  his  vessel  or  goods,  or  making  a  revolt  in  the  vessel. 
But  in  these  cases,  if  the  vessel  be  foreign,  and  the  offence  be  not 
committed  by  or  upon  any  American  citizen,  our  courts  will  not 
entertain  jurisdiction.  Fourthly^  any  American  citizen  commit- 
ting any  piracy  aforesaid,  or  any  act  of  hostility  against  the 
United  States  or  citizens  thereof,  under  color  of  any  foreign  com- 
mission or  authority.  Fifthly^  any  person,  on  land  or  water, 
knowingly  procuring,  assisting,  or  commanding  a  piracy  to  be 
committed,  and  thus  becoming  an  accessory  before  the  fact. 
Sixthly^  any  person  committing  piracy,  as  defined  by  the  law  of 
nations.  But  this  being  merely  robbery,  is  provided  for  before. 
Seventhly^  any  person  committing  the  crime  of  robbery  upon  any 
vessel,  cargo,  or  crew.  But  this  is  also  provided  for  before. 
Eighthly^  any  person  belonging  to  any  piratical  vessel,  or  engaged 
in  any  piratical  enterprise,  landing  from  such  vessel  and  com- 
mitting robbery  on  shore.  But  this  does  not  affect  the  local  juris- 
diction. Ninthly^  (6)  any  American  citizen  belonging  to  a  foreign 
vessel,  or  any  person  belonging  to  an  American  vessel,  landing 
upon  a  foreign  shore,  and  by  force  or  otherwise,  bringing  away 
any  negro  or  mulatto,  not  a  slave  by  the  laws  of  the  United  States, 
or  receiving  him  on  board ;  or  forcibly  detaining  him  on  board ; 
or  assisting  therein ;  or  attempting  to  sell  him  ;  or  transferring 

{a)  See  acts  of  1790,  1804»  1819,  1820,  1825  ;  4  Black.  Com.  71  ;  IT.  S.  v.  Ross,  1 
Gallison,  624 ;  U.  S.  v.  Smith,  1  Mason,  147 ;  U.  S.  v.  Bevans,  8  Wheaton,  386  ;  U.  S. 
V.  Palmer,  8  id.  610 ;  U.  8.  v,  Wiltbeiger,  6  id.  76  ;  U.  8.  v.  Smith,  5  id.  168  ;  U.  8. 
V.  Pirates,  5  id.  184  ;  U.  S.  v.  Holmes,  5  id.  412 ;  2  Wheeler's  Crim.  Cases,  Pref.  27  ; 
People  V.  Tyler,  7  Mich.  61. 

(b)  2  Wheeler's  Crim.  Cues,  Pref.  46. 
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him  to  another  vessel ;  or  landing  him  on  shore,  with  intent  to 
make  him  a  slave.  This  language  is  designed  to  be  snfficieiitlj 
comprehensive  to  include  any  agency  or  concern  "whatever  in  the 
slave-trade.  2.  Beinff  accessory  to  piracy  after  the  fact  j  by  know- 
ingly harboring  or  concealing  a  pirate;  or  receiving  or  taking 
charge  of  any  vessel  or  cargo  taken  by  a  pirate  —  fine  within  five 
hundred  dollars,  and  imprisonment  within  three  years.  3.  Man- 
slaughter. But  this,  not  being  defined  by  Congress,  the  common- 
law  definition  is  adopted,  which  has  before  been  given,  —  fine 
within  one  thousand  dollars,  and  imprisonment  within  three  years. 
4.  Endeavoring  to  induce  any  officer  or  mariner  of  a  vessel  to 
turn  pirate;  or  yield  up  the  vessel  to  pirates;  or  run  away  with 
the  vessel  or  cargo  —  same  punishment  as  above.  6.  Knowingly 
confederating  with  pirates ;  or  trading  with  them ;  or  furnishing 
them  supplies  —  same  punishment  as  above.  6.  Confining  the 
master  of  a  vessel,  or  endeavoring  to  make  a  revolt  therein  — 
same  punishment  as  above.  7.  Murder  or  rape;  or  inflicting 
a  mortal  blow  or  wound,  or  poisoning  so  that  death  afterwards 
ensues  on  shore;  or  aiding  or  advising  therein  —  death.  Here, 
again,  the  common-law  definition  of  murder  is  adopted :  which 
is  the  unlawful  killing  of  another  with  malice  aforethought, 
either  express  or  implied ;  and  there  are  no  degrees.  So  of 
rape,  which  is  the  having  carnal  knowledge  of  a  woman  forcibly 
and  against  her  will ;  and  there  are  no  distinctions  as  under 
the  State  law.  8.  Attacking  any  vessel  with  intent  to  plunder, 
rob,  or  despoil  the  same  —  fine  within  five  thousand  dollars  and 
imprisonment  within  ten  years.  9.  Breaking  or  entering  any 
vessel,  boat,  or  raft,  with  intent  to  kill,  rob,  or  steal,  or  to  com- 
mit a  rape  or  other  felony  —  fine  within  one  thousand  dollars, 
and  imprisonment  within  five  years.  10.  Maliciously  cutting 
or  destroying  any  cordage,  cable,  buoy,  buoy-rope,  headfast,  or 
other  fastening  of  any  vessel,  boat,  or  raft  —  same  punishment 
as  above.  11.  Plundering  from  any  vessel,  boat,  or  raft  which 
has  been  wrecked,  or  is  in  distress — fine  within  five  thousand 
dollars,  and  imprisonment  within  ten  years.  12.  Wilfully  ob- 
structing the  escape  of  any  person  from  any  vessel,  boat,  or 
raft  which  has  been  wrecked,  or  is  in  distress — same  punish- 
ment as  above.  13.  Wilfully  decoying  a  vessel,  boat,  or  raft 
into  danger,  by  showing  false  lights,  or  extinguishing  true  lights 
—  same  punishment  as  above.  14.  Any  commander  of  an  Amer- 
ican vessel  putting  any  officer  or  mariner  thereof  belonging 
to  this  country  on  shore  in  a  foreign  country,  and  leaving  him 
there ;  or  refusing  to  bring  him  home,  he  being  able  and  willing 
to  return  —  fine  within  five  hundred  dollars,  and  imprisonment 
within  six  months.  15.  Assaulting  another  on  board  an  American 
vessel,  with  a  dangerous  weapon ;  or  with  intent  to  kill,  rob,  or 
steal,  or  to  commit  a  rape,  mayhem,  or  other  felony  —  fine  within 
three  thousand  dollars,  and  imprisonment  within  three  years. 
16.  Committing  mayhem  on  board  an  American  ship,  by  catting. 
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disabling,  putting  out,  or  destroying  the  eye,  nose,  lip,  tongue, 
ear,  or  other  limb  or  member,  with  intent  to  maim  or  disfigure  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  seven 
years.  17.  Committing  larceny  to  any  amount  on  board  an 
American  ship,  or  aiding  therein  —  fine  of  fourfold  the  value 
stolen,  and  stripes  not  exceeding  thirty-nine.  Thus  there  is  no 
distinction  between  grand  and  petit  larceny,  as  under  the  State 
law ;  but  the  criterion  of  the  offence  is  the  same  as  there  ;  namely, 
the  felonious  taking  and  carrying  away.  18.  Being  accessory  to 
larceny  after  the  fact,  by  receiving  or  concealing  the  goods  or 
thief  —  same  punishment  as  above;  but  by  a  subsequent  act  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  three 
years.  19.  Being  guilty  of  misprision ;  that  is,  having  knowledge 
of  the  commission  of  a  felony,  and  concealing  the  same,  or  not 
disclosing  it  to  the  civil  or  military  authorities  of  the  United  States 
—  fine  within  five  hundred  dollars,  and  imprisonment  within  three 
years.  We  have  seen  that  there  is  no  such  provision  under  the 
State  law.  20.  Wilfully  casting  away,  burning  or  otherwise 
destroying  any  public  or  private  American  vessel,  or  procuring 
the  same  to  be  done,  or  aiding  therein  —  death.  21.  Conspiring 
to  destroy  any  vessel  as  aforesaid,  or  to  procure  the  same  to  be 
done ;  or  fitting  out  any  vessel  with  intent  that  the  same  may  be 
thus  destroyed  —  fine  within  ten  thousand  dollars,  and  imprison- 
ment within  ten  years.  22.  Any  American  citizen,  without  our 
jurisdiction,  being  concerned  in  fitting  out  or  arming  any  vessel 
to  cruise  against  our  citizens  —  fine  within  ten  thousand  dollars, 
and  imprisonment  within  ten  years.  Such  are  the  offences  com- 
mitted upon,  or  having  reference  to,  the  high  seas,  for  which 
Congress  has  made  specific  provision.  To  avoid  nice  questions 
of  jurisdiction,  it  is  further  declared  that  if  any  of  tlie  foregoing 
offences  be  committed  on  board  of  an  American  vessel  lying  at  a 
foreign  port,  they  shall  be  punished  in  the  same  manner  as  if 
such  vessel  had  been  at  sea.  The  only  ground  for  fear  is,  that  the 
above  enumeration  is  not  sufficiently  extensive.  Are  there  not 
offences  deserving  of  punishment  which  cannot  be  punished  under 
these  provisions  ?  To  provide  for  such  cases,  if  there  be  any, 
there  might  be  a  general  provision,  punishing  every  other  acxt 
committed  on  the  high  seas,  which  would  be  punishable  if  com- 
mitted on  land,  in  those  places  which  are  within  the  exclusive 
jurisdiction  of  the  United  States.  It  is  to  be  regretted  that  the 
constitution  did  not  employ  a  word  more  definite  th^n felony;  or 
that  Congress,  in  repeating  it,  did  not  give  it  a  definition.  As  the 
provision  now  stands,  it  seems  to  imply  every  offence  for  which 
Congress  sees  fit  to  provide.  There  is  not  the  same  objection  to 
the  use  of  the  terms  murder,  manslaughter,  rape,  robbery,  and  lar- 
ceny, without  defining  them ;  because  they  are  sufficiently  defined 
by  recourse  to  the  common  law.  You  will  observe  that  murder  and 
manslaughter  in  these  provisions,  taken  together,  include  the  same 
offences  as  murder  and  manslaughter  under  the  State  law!    But 
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the  addition  of  murder  in  the  second  degree,  by  the  State  lawy 
makes  the  transition  from  murder  to  manslaughter  less  abrupt 
than  it  is  here ;  and  is  therefore  an  improvement. 

§  198.  CrimoB  against  the  Law  of  Nationa.  (a)  What  consti- 
tutes the  law  of  nations  has  already  been  briefly  explained ;  and 
the  reason  why  the  power  to  punish  infractions  of  this  law  has 
been  expressly  conferred  on  Congress  has  also  been  considered. 
Blackstone  has  described  these  offences  with  great  clearness  and 
brevity,  under  three  heads.  1.  Violation  of  safe-conducts.  2.  In- 
fringement of  the  rights  of  ambassadors.  (6)  8.  Piracy,  Con- 
gress has  adopted  this  division,  except  that  piracy  is  provided 
for  under  the  preceding  head.  1.  Violating  any  safe-conduct, 
or  passport  duly  issued  under  the  authority  of  the  United  States 
—  fine  at  the  discretion  of  the  court,  and  imprisonment  within 
three  years.  2.  Doing  any  species  of  violence  to  any  foreign 
ambassador,  or  other  public  minister  —  same  punishment.  Nor 
is  this  all ;  for  if  any  person  sue  out  or  prosecute  any  writ  or 
process,  from  any  federal  or  State  court,  against  any  foreign 
ambassador  or  other  minister,  or  against  his  domestic  or  ser- 
vant, not  only  is  such  process  absolutely  void,  but  the  person 
ordering  it,  and  his  attorney,  and  the  officer  executing  it,  are 
each  liable  to  the  punishment  before  indicated,  (c)  This  pro- 
vision, however,  docs  not  protect  such  domestic  or  servant,  as 
to  debts  contracted  before  entering  into  such  service ;  nor  in  any 
case,  unless  his  name  is  registered  with  the  secretary  of  state, 
and  by  him  transmitted  to  the  marshal  of  the  district.  Congress 
has  made  provision  for  punishing  several  other  offences  against 
foreign  nations,  in  violation  of  our  peace  or  neutrality  ;  but 
these,  not  being  defined  by  the  law  of  nations,  are  arranged 
under  another  head.  The  importai>ce  of  the  foregoing  provisions 
is  at  once  perceived.  Safe-conducts  and  passports  are  granted, 
as  we  have  before  seen,  for  the  protection  of  aliens  within  our 
jurisdiction,  and  the  national  honor  is  pledged  for  their  being 
respected ;  while  the  complete  immunity  of  foreign  ministers  and 
their  families  is  a  fundamental  condition  of  diplomatic  intercourse. 
If  they  misbehave  themselves,  their  recall  may  be  demanded  ;  but 
while  they  remain  here,  their  persons  must  be  inviolata 

§  199.  Treason,  and  other  Crimes  against  the  General  Welfare. 
Under  this  head,  besides  treason,  which  is  expressly  provided  for, 
I  shall  include  a  variety  of  offences  injurious  to  the  general  good, 
which  Congress  has  provided  for,  in  virtue  of  its  incidental  power, 
and  which  do  not  properly  fall  within  either  of  the  other  provisions. 

1.  Trea807i.  (c2)     This  offence   stands  highest  on  the  list  of 

(a)  See  4  Black.  Com.  ch.  5. 

{b)  2  Wheeler's  Crim.  Coses,  Pref.  56. 

{c)  An  nmbossaiior  from  one  sovereign  State  to  another,  while  trayelling  through 
the  territories  of  a  State  to  which  he  is  not  accredited,  in  the  execution  of  the  duties 
of  his  mission,  is  privileged  from  arrest  on  civil  process.  Ilolbrook  v,  Heudersou,  4 
Sandf.  619. 

{d)  See  act  of  1790  ;  8  Stoiy,  Com.  169  ;  4  Black.  Com.  eh.  6 ;  Swift's  Dig.  854 ; 
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crimes,  because  it  strikes  directly  at  the  welfare  of  society.  Being 
a  violation  of  that  allegiance  which  every  citizen  owes  to  his 
government,  it  can  only  be  committed  by  a  citizen.  Under  arbi- 
trary governments  it  has  always  been  made  a  ready  pretext  for 
cutting  off  obnoxious  individuals.  Even  in  England,  some  of  the 
best  and  purest  blood  has  been  shed  in  its  name.  By  reference  to 
Blackstone,  it  will  be  seen  that  a  variety  of  acts,  and  even  of 
imaginations,  are  there  declared  to  be  treason ;  and  the  punish- 
ment is  the  most  horrible  that  language  can  express.  But  the 
framers  of  our  constitution,  as  we  have  seen,  took  special  care  to 
guard  our  citizens  against  the  unwarrantable  exercise  of  so  tre- 
mendous a  power,  by  declaring  what  should  constitute  treason,  by 
what  testimony  it  should  be  proved,  and  what  should  be  the  extent 
of  its  punishment.  '^  Treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort."  Here,  then,  we  have  two 
acts,  and  only  two,  which  can  amount  to  treason.  This  language 
is  copied  literally  from  one  of  the  English  statutes,  and  the  Eng- 
lish decisions  may  therefore  be  consulted  for  its  interpretation ; 
with  regard  to  the  meaning  of  the  phrase,  "  levying  war,^  we  have 
interpretations  of  our  own.  War  can  only  be  levied  by  employing 
actual  force.  Troops  must  be  openly  raised  and  embodied.  A 
secret  meeting  of  conspirators,  though  with  a  treasonable  intent, 
would  not  amount  to  a  levying  of  war;  nor  would  the  mere 
enlistment  of  men  to  serve  against  government.  There  must  be 
an  actual  and  visible  demonstration  of  war,  by  gathering  together 
in  hostile  array.  With  regard  to  the  other  branch  of  the  definition, 
we  have  happily  had  no  occasion  to  give  it  a  construction  ;  but  its 
meaning  obviously  is,  taking  part  with  our  enemies  in  time  of  war ; 
and  rendering  them  actual  assistance  against  our  own  government ; 
either  by  joining  their  ranks  and  fighting  for  them,  or  by  furnish- 
ing them  with  information  or  materials,  provisions,  or  ammunition. 
"  No  person  shall  be  convicted  of  treason,  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court."  This  declaration  excludes  circumstantial  evidence,  and 
the  evidence  of  private  confessions,  except  by  way  of  corrobora- 
tion, after  two  witnesses  have  sworn  to  the  same  overt  act.  In 
all  other  cases,  a  single  witness,  uncontradicted,  may  procure  a 
conviction  ;  but  in  treason,  there  must  not  only  be  two  witnesses, 
but  they  must  testify  to  the  same  act,  and  that  must  be  an  overt 
act.  The  importance  of  this  provision  can  be  fully  appreciated  by 
those  only  who  have  read  the  English  trials  for  treason,  and  seen 
upon  what  slender  and  pitiful  testimony  convictions  have  there 
been  procured.  "  Congress  shall  have  power  to  declare  the  pun- 
ishment of  treason ;  but  no  attainder  of  treason  shall  work  cor- 

2  Wheeler's  Crim.  Cases,  Pref.  23 ;  Barr*s  Trial,  reported  in  two  volumes  ;  U.  S.  v, 
Yigol,  2  Dall.  346  ;  U.  S.  v.  Mitchell,  2  Dall.  348  ;  Ex  parte  Bollman,  4  Cranch,  75  ; 
Opinion  in  the  case  of  Burr,  4  Cranch,  470  ;  Story's  Chaiige,  1  Story's  Bep.  614  ;  U.  S. 
17.  Hanway,  2  Wallace,  Jr.  189 ;  8  OieenL  £7.  §  287. 
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ruption  of  blood,  or  forfeiture,  except  during  tbc  life  of  the  person 
attainted.'*  Congress  has  declared  that  the  punishment  shall  be 
death  by  hanging ;  and  without  any  of  those  barbarous  and  dis- 
gusting aggravations  mentioned  by  Blackstone.  We  have  before 
seen  that  it  is  questionable  whether  treason  may  not  also  be  a 
State  crime.  Many  of  the  States  so  regard  it,  and  make  provision 
for  its  punishment.  Such  was  the  fact  in  this  State  until  1824. 
But  it  is  evident  that  to  make  treason  a  State  crime,  there  must 
be  some  different  definition;  because  each  State  being  apart  of 
the  United  States,  the  acts  embraced  in  the  foregoing  dennition, 
though  committed  against  a  single  State,  would  still  be  treason 
against  the  United  States. 

2.  Misprision,  (a)  The  literal  meaning  of  misprision  is  neglect 
or  contempt.  At  common  law,  all  high  offences  below  the  degree 
of  capital  were  punishable  as  misprisions.  They  were  divided 
into  two  classes  ;  negative  misprisions,  which  consisted  in  the  con- 
cealment of  something  which  ought  to  be  revealed  ;  and  positive 
misprisions,  which  consisted  in  doing  something  which  ought  not 
to  be  done.  To  the  first  class  belonged  the  concealment  of  any 
treason,  or  felony,  in  which  the  person  so  concealing  his  knowl- 
edge had  no  participation.  To  the  second  class  belonged  miscon- 
duct of  public  officers,  and  contempt  of  the  constituted  authorities. 
But  we  have  no  such  general  provisions  against  misprisions.  In 
the  statutes  of  this  State  the  term  is  not  mentioned ;  nor  is  there 
any  provision  resembling  it,  unless  it  be  that  which  punishes  the 
concealing  of  stolen  goods  or  harboring  the  thief. !  But  Congress 
have  provided  for  punishing  misprision  of  treason  and  felony. 
Misprision  of  treason  is  where  any  person,  knowing  of  the  com- 
mission of  treason,  does  not  forthwith  disclose  the  same  to  the 
executive  or  judicial  authorities  of  the  United  States,  or  of  one  of 
the  States.  The  punishment  is  imprisonment  not  exceeding  seven 
years,  and  a  fine  not  exceeding  one  thousand  dollars.  Misprision 
of  felony  consists  in  the  concealing  of  any  felony  made  punishable 
by  the  United  States,  or  not  revealing  the  same  to  the  civil  or  mili- 
tary authorities.  The  punishment  is  imprisonment  not  exceeding 
three  years,  and  a  fine  not  exceeding  five  hundred  dollars.  It  is 
unfortunate  that  this  torm  felony^  so  often  used  in  criminal  legisla- 
tion, has  not  been  defined  by  statute.  At  common  law,  (i)  it  was 
the  general  name  for  every  crime  which  occasioned  a  forieiture  of 
lands  or  goods.  But  such  cannot  be  the  criterion  in  this  country, 
because  forfeiture  is  here  abolished  as  a  part  of  punishment. 
When  Congress  use  the  term  felony,  they  seem  to  include  in  it 
every  capital  offence  except  treason,  and  this  is  the  sense  in  which 
Blackstone,  after  much  discussion,  concludes  to  use  the  term. 
Under  the  law  of  Congress,  then,  the  concealment  of  any  capi- 
tal offence  other  than  treason,  is  punishable  as  a  misprision  of 
felony. 

(a)  4  Black.  Com.  chap.  0,  {b)   4  Black.  Com.  chap.  7* 
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8.  Criminal  Correspondenee  with  Foreign  Powen.  Any  resident 
alien,  or  any  citizen,  resident  or  not,  being  concerned  in  any  cor^ 
respondence  with  a  foreign  government,  «~itli  intent  to  influence 
its  measures  in  relation  to  any  controversy  witli  this  gOTeniment, 
or  to  defeat  the  measures  of  this  government  —  fine  within  Ave 
hundred  dollars,  and  imprisonment  between  six  months  and  three 
years.  This  offence,  it  will  be  seen,  partakes  somewhat  of  the 
nature  of  treason.  But  it  is  declared  not  to  include  the  case  where 
an  individual  merely  seeks  from  a  foreign  government  redress  for 
a  private  injury. 

4.  BrUiery.  1.  Directly  or  indirectly  bribing  any  judge  of  the 
federal  courts,  with  respect  to  any  order,  judgment,  or  decree  — 
fine  and  imprisonment  of  both  parties,  at  the  discretion  of  the 
court,  and  future  disqualification  of  the  judge  to  hold  any  office. 
2.  Bribing  a  custom-house  officer  to  swerve  from  bis  duty  —  fine 
for  both  parties  between  two  hundred  and  two  thousand  dollars. 

5.  Resistance  of  Officers.  Knowingly  obstructing  or  resisting 
any  officer  in  the  execution  of  any  judicial  order  or  process  of  the 
federal  courts;  or  assaulting,  beating,  or  wounding  such  officer  — 
fine  within  three  hundred  dollars,  and  imprisonment  within  one 
year. 

6.  Rescuing  Prisoner.  1.  Rescuing  or  liberating,  by  force,  any 
person  convicted  of  a  capital  offence  —  death.  2.  Rescuing  a 
prisoner  under  any  other  circumstances  ■ —  hue  within  five  hundred 
dollars,  and  imprisonment  within  one  year. 

7.  Vacating  Records.  Feloniously  stealing,  altering,  falsifying, 
or  otherwise  avoiding  any  record,  process,  or  other  proceeding  in 
the  federal  courts,  so  as  to  defeat  any  judgment  therein  —  fine, 
within  five  hundred  dollars,  or  imprisonment  within  seven  years, 
or  stripes  not  exceeding  thirty-nine. 

8.  False  Personation.  Acknowledging  any  recognizance,  bail, 
or  judgment  in  the  federal  courts,  in  the  name  of  any  person  not 
privy  or  consenting  thereto  —  same  punisbment  as  above, 

9.  Perjury.  Wilfully  and  corruptly  committing  perjury,  or 
procuring  perjury  to  be  committed,  in  any  matter  pending  in  the 
federal  courts,  or  in  any  deposition  required  by  law  —  fine  within 
eight  hundred  dollars,  imprisonment  within  three  years,  pillory 
one  hour,  and  future  incompetency  as  a  witness.  But  by  a  sub- 
sequent act  of  1825,  perjury,  or  subornation  of  perjury,  in  any 
case  where  the  laws  of  the  United  States  require  an  oath  or 
affii-mation  to  be  taken,  is  punished  by  a  fine  within  two  thousand 
dollars,  and  imprisonment  within  five  years.  This  last  provision, 
in  addition  to  the  above,  includes  perjury  in  relation  to  public 
money,  provided  for  in  the  act  of  1823 ;  perjury  before  committees 
of  Congress,  provided  for  by  the  act  of  1798  ;  perjury  in  relation 
to  the  customs,  provided  for  by  the  act  of  1799  ;  and  perjury  a 
the  insolvent  act,  provided  for  by  the  act  of  1800.  It  thai 
virtually  repeals  the  former  acts.  You  will  obaervo  that  t 
di  Congress  does  not  specify  in  what  perjury  shall  conaU 
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therefore  recourse  is  had  to  the  common-law  definition   before 
adverted  to. 

§  200.  Crimes  Committed  in  Plaoee  of  BxcliudTO  Federal  Joxle- 
diotion.  (a)  Wc  have  seen  that  Congress  has  power  ^^  to  exercise 
exclusive  legislation,  in  all  cases  whatsoever,  over  such  district, 
not  exceeding  ten  miles  square,  as  may,  by  cession  of  particular 
States,  become  the  seat  of  government  of  the  United  States  ;  and 
to  exercise  like  authority  over  all  places,  purchased  by  the  consent 
of  the  legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings."  In  these  places,  therefore.  Congress  provides  for 
the  punishment  of  crimes.  And  as  the  power  to  do  a  thing 
implies  the  power  to  do  it  efifectually.  Congress  may  proyide  for  ap- 
prehending an  offender  escaping  from  these  places,  and  for  trans- 
porting such  ofifender  to  or  from  these  places,  for  trial  or  execution. 
And  unless  State  jurisdiction  over  such  places  has  been  expressly 
reserved,  in  the  cession  thereof,  it  entirely  ceases.  The  offences, 
in  these  places,  provided  for  by  Congress,  are  as  follows  :  1.  Mur^ 
devy  the  punishment  of  which  is  death,  and  there  is  no  distinction 
of  degrees.  2.  Manslauf/hterj  as  dcfmed  by  the  common  law  — 
fine  within  one  thousand  dollars,  and  imprisonment  within  three 
years.  8.  Arson.  Maliciously  burning  any  dwelling-house,  or 
any  barn,  stable,  or  other  building  connected  therewith ;  or  advis- 
ing or  aiding  therein  —  death.  4.  Other  Burning.  Maliciously 
setting  fire  to  or  burning  any  other  building,  vessel,  timber,  stores, 
provisions,  or  other  property,  specified  in  tlie  act ;  or  advising  or 
aiding  therein  —  fine  within  five  thousand  dollars,  and  imprison- 
ment within  ten  years.  6.  Misprision^  mayhem^  larceny^  and 
being  accessory  to  larceny  after  the  fact  —  the  same  as  on  the  high 
seas,  before  described.  There  is  also  a  general  provision,  that  if 
any  offence  be  committed  in  those  j)laces  of  exclusive  federal  juris- 
diction, for  which  Congress  has  not  made  specific  provision, 
the  punishment  shall  be  the  same  as  the  State  in  which  the 
same  is  situated  provides  for  such  offence.  This  is  a  convenient 
method  of  supplying  the  manifest  deficiencies  in  the  foregoing 
specifications. 

§  201.  Crimes  against  the  Revenue  Laws.  The  power  to  punish 
these  offences  is  incidental,  as  we  have  seen,  to  the  power  to  raise 
and  disburse  tUe  revenue.  There  are  nearly  fifty  in  number ;  and 
they  are  so  framed  as  to  meet  every  anticipated  attempt,  either 
by  revenue  officers  or  other  persons,  to  defeat  or  defraud  the  re- 
venue. The  punishments  consist  entirely  of  fines  and  forfeitures ; 
and  the  prosecutions  may  be  commenced  at  any  time  within  five 
years.  1  shall  omit  a  description  of  these  offences,  for  two  rea- 
sons :  first,  on  account  of  their  peculiar  character,  they  affect  only 
that  class  of  persons  immediately  connected  with  \\\q  revenue,  and 
have  no  general  application  to  the  public  at  large ;  and,  secondly, 

(a)  See  Cohens  v,  Yii^oia,  6  Whcaton,  264  ;  CommoD wealth  v.  Cleary,  8  Maaa.  7Si 
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they  could  not  be  described  so  as  to  be  understood,  without  a  full 
account  of  our  revenue  system,  for  which  I  have  not  room. 

§  202.    Crimes   agaixiBt  Commerce,  including   the  Indians.      The 

{)Ower  to  punish  these  offences  is  incidental  to  the  power  to  regu- 
ate  commerce.  And  the  following  is  a  summary  of  the  offences 
provided  for  as  to  the  Indians.  1.  Any  citizen  or  resident  of  the 
United  States  entering  any  territory  secured  by  treaty  to  the 
Indians,  for  the  purpose  of  hunting  or  grazing  therein  —  fine 
within  one  hundred  dollars,  and  imprisonment  within  six  months. 
2.  Entering  the  territory  secured  to  the  Indians,  south  of  the  Ohio 
River,  for  any  purpose  whatever,  without  a  passport  from  the 
proper  authority  —  half  the  above  penalty.  8.  Entering  the  In- 
dian territory  with  a  hostile  intention,  and  committing  any  offence 
against  the  person  or  property  of  any  friendly  Indian,  which 
would  be  punishable  if  committed  upon  a  citizen  within  our  juris- 
diction —  fine  within  one  hundred  dollars,  and  imprisonment 
within  one  year  ;  if  property  be  taken  or  destroyed  —  remunera- 
tion in  double  value  ;  and  if  murder  be  committed  —  death. 
4.  Surveying  or  settling  upon  any  land  belonging  to  Indians,  or 
attempting  so  to  do  —  fine  within  one  thousand  dollars,  and  im- 
prisonment within  one  year.  5.  Attempting  to  reside  among  the 
Indians  as  a  trader,  without  license  from  government  —  fine 
within  one  hundred  dollars,  imprisonment  within  thirty  days,  and 
forfeiture  of  merchandise.  6.  Purchasing  from  Indians  any  uten- 
sil for  hunting  or  cooking,  or  any  article  of  clothing  except  skins 
or  furs  —  fine  within  fifty  dollars,  and  imprisonment  within  thirty 
days.  7.  Purchasing  a  horse  from  an  Indian,  without  license  — 
fine  within  one  hundred  dollars,  imprisonment  within  thirty  days, 
and  forfeiture  of  the  horse.  8.  An  Indian  agent  being  concerned 
in  any  trade  with  Indians  on  his  own  account  —  fine  within  one 
thousand  dollars,  and  imprisonment  within  one  year.  9.  Treating 
with  Indians  for  the  purchase  of  land,  without  authority  from  gov- 
ernment—  same  punishment.  10.  A  foreigner  going  into  the  In- 
dian territory  without  a  passport  —  same  punishment.  11.  Any 
Indian  or  other  person  committing,  within  the  Indian  territory, 
any  offence  which  would  be  punishable,  if  committed  within  places 
of  exclusive  federal  jurisdiction  —  the  same  punishment  as  is  there 
provided  for.  (a)  AH  these  provisions  are  intended  for  the  bene- 
fit of  the  Indians,  and  their  spirit  cannot  be  too  much  applauded. 
But  experience  has  proved  them  to  be  altogether  insufficient  to 
protect  these  helpless  children  of  nature  against  circumvention 
and  imposition  by  white  adventurers  among  them. 

Among  the  offences  not  relative  to  Indians,  the  most  important 
offence  affecting  internal  commerce,  is  that  of  a  conspiracy  to  de- 
stroy a  ship,  (()    According  to  the  definition,  a  conspiracy  formed, 

{a)  A  Congress  cannot  punish  crimes  by  white  men  upon  white  men,  or  Indian.s  upon 
Indians  in  Indian  country,  if  within  State  limits  ;  for  this  is  not  a  regulation  of  com- 
merce with  Indians.     15  Am.  Law  Rev.  80.  \ 

(b)  See  23d  section  of  the  act  of  1825,  4  Stat  at  Large,  122  ;  U.  S.  v.  Ck)le,  6 
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either  on  the  high  seas,  or  within  the  United  States,  to  oast  awaj, 
burn,  or  otherwise  destroy  any  ship  or  vessel,  or  to  procure  the 
same  to  be  done,  with  intent  to  injure  underwriters  upon  the  vessel 
or  cargo,  or  lenders  upon  bottomry  or  respondentia^  is  puuishable 
by  fine  not  exceeding  ten  thousand  dollars,  and  imprisonment  not 
exceeding  ten  years.  This  provision  does  not,  in  terms,  confine 
the  place  of  intended  destruction  to  the  high  seas.  And  it  has 
been  held  to  include  all  the  navigable  waters  within  the  United 
States. 

§  203.  Crimes  agmlnst  the  Post-Offloe  Regulations,  (a)  The 
power  to  punish  these  offences  is  incidental,  as  we  have  seen,  to 
the  power  to  establish  post-offices  and  post-roads ;  and  the  offences 
provided  for  are  as  follows :  1.  Any  person  connected  with  the 
post-office  department,  unlawfully  detaining  or  opening  any  letter, 
or  packet,  or  mail  of  letters  not  containing  money  or  other  evidence 
of  value  —  fine  within  three  hundred  dollars,  or  imprisonment 
within  six  months,  or  both.  If  such  letter,  packet,  or  mail  contain 
money  or  other  evidence  of  value  —  imprisonment  from  ten  to 
twenty-one  years.  For  the  same  offence  with  respect  to  newspa- 
pers —  fine  within  fifty  dollars.  2.  Any  person  not  connected  with 
the  deimrtment,  stealing,  opening,  or  destroying  the  mail,  or  any 
letter  or  packet  therein,  not  containing  money  or  other  evidence  of 
value  —  fine  within  five  hundred  dollars,  and  imprisonment  within 
one  year.  If  the  same  contain  money  or  other  evidence  of  value, 
imprisonment  from  two  to  ten  years.  For  the  same  offence  with 
respect  to  newspapers  —  fine  within  twenty  dollars.  8.  Buying, 
receiving,  or  concealing  any  thing,  knowing  the  same  to  have  been 
robbed,  stolen,  or  embezzled  from  the  mail :  or  otherwise  becoming 
accessory  after  the  fact  —  fine  within  two  thousand  dollars,  and 
imprisonment  within  ten  years ;  with  special  provision  that  the 
principal  need  not  be  first  convicted.  4.  Any  person  having  charge 
of  the  mail,  quitting  or  deserting  the  same  before  delivering  it  to 
the  proper  person  at  the  end  of  the  route  —  fine  of  five  hundred 
dollars ;  and  if  such  person  receive  or  carry  any  letter  or  packet, 
otherwise  than  in  the  mail,  or  procure  the  same  to  be  done  —  fine 
within  fifty  dollars.  5.  Robbing  any  carrier  of  the  mail,  or  person 
intrusted  therewith,  of  such  mail  or  any  part  thereof  —  imprison- 
ment from  five  to  ten  years  for  the  first  offence,  and  death  for  the 
second.  But  if,  in  committing  the  first  offence,  the  carrier  be 
wounded  or  his  life  threatened  by  dangerous  weapons,  the  punish- 
ment is  death.  6.  Attempting  to  rob  the  mail,  by  assaulting  or 
threatening  the  carrier  —  imprisonment  from  two  to  ten  years. 
7.  Doing  any  injury  to  the  bag,  valise,  or  portmanteau,  in  which  the 
mail  is  carried,  with  intent  to  rob  or  steal  therefrom  —  fine  from 

MT^an,  513.  See  also,  as  bearing  upon  the  question,  act  of  1804*  2  Stat,  at  Lai|ce» 
290  ;  U.  S.  V.  Johns  1  Walsh.  0.  C.  Rep.  368  ;  U.  S.  v,  Amedy,  11  Wheaton,  892 ; 
act  of  1790,  1  Stat,  at  Large,  116  ;  U.  S.  v.  Hamilton,  1  Mason,  152  ;  act  of  1825,  4 
Stat,  at  Largo,  115 ;  U.  S.  r.  Coombs,  12  Peters,  72 ;  U.  S.  o.  bailey,  1  M'Lean,  834 
(a)  2  Wheeler's  Crim.  Cases,  Prof.  39. 
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one  hundred  to  five  hundred  dollars,  and  impriBonment  from  one 
to  three  years.  8.  Concealing  a  letter  or  other  writing  in  a  news- 
paper, pamphlet,  or  magazine,  or  writing  any  thing  thereon,  for  the 
purpose  of  avoiding  letter  postage  —  fine  of  five  dollars,  and  full 
charge  as  for  letter  postage.  9.  Advising,  procuring,  aiding,  or 
assisting  in  the  commission  of  any  of  these  offences  —  same  pun- 
ishment as  the  principal.  Where  the  punishment  is  a  fine,  in 
all  these  cases,  one-half  goes  to  the  informer.  This  is  one  of 
the  very  few  cases  in  which  pecuniary  inducement  is  held  out  to 
informers. 

§  204.  Crimes  against  Foreign  Nations,  (a)  Under  this  head  I 
shall  include  several  offences,  made  punishable  by  virtue  of  the 
incidental  power  which  the  federal  government  has  to  keep  peace 
with  foreign  nations,  and  preserve  a  strict  neutrality  with  respect 
to  their  controversies.  1.  Any  American  citizen,  within  our  juris- 
diction, accepting  and  exercising  a  commission  to  serve  one  foreign 
government,  by  land  or  sea,  against  another  foreign  government  at 
peace  with  us  —  fine  within  two  thousand  dollars,  and  imprison- 
ment within  three  years.  The  design  of  this  provision  being  to 
prevent  our  citizens  from  involving  this  nation  in  the  quarrels  of 
other  nations,  to  the  injury  of  our  neutral  policy,  it  prohibits  for- 
eign service  only  in  those  cases  where  it  would  have  that  tendency. 
2.  Any  resident,  whether  citizen  or  alien,  within  our  jurisdiction, 
enlisting  or  procuring  another  to  enlist,  in  the  service  of  any  for- 
eign government,  on  board  of  any  vessel  of  war,  letter  of  marque, 
or  privateer — fine  within  one  thousand  dollars,  and  imprisonment 
within  three  years.  The  design  of  this  provision  being  the  same 
as  of  the  preceding,  it  does  not  include  an  enlistment  made  by  a 
foreigner,  on  board  of  a  foreign  ship  which  happens  to  be  tempo- 
rarily within  our  jurisdiction.  3.  Any  person  within  our  juris- 
diction, whether  citizen  or  not,  being  concerned  in  fitting  out  or 
arming  any  vessel  for  the  service  of  one  foreign  government  against 
another,  with  whom  we  are  at  peace  —  fine  within  ten  thousand 
dollars,  imprisonment  within  three  years,  and  forfeiture  of  the 
vessel  and  furniture.  4.  Any  person,  within  our  jurisdiction, 
whether  citizen  or  not,  being  concerned  in  augmenting  the  force  of 
any  vessel  in  the  service  of  one  foreign  government  in  war  with 
another,  with  whom  wo  are  at  peace  —  fine  within  one  thousand 
dollars,  and  imprisonment  within  one  year.  6.  Any  person  within 
our  jurisdiction,  whether  citizen  or  not,  being  concerned  in  setting 
on  foot  any  military  expedition  against  any  foreign  government 
with  whom  we  are  at  peace  —  fine  within  three  thousand  dollars, 
and  imprisonment  within  three  years. 

§  205.  Crimes  committed  by  Federal  Officers.  These  offences  are 
provided  for  by  virtue  of  the  incidental  and  inherent  power  which 
every  government  has  to  protect  itself  from  injury  by  its  own  func- 
tionaries.    Some  of  them  have  already  been  described ;  others  are 

(a)  2  Wheeler's  Crim.  Cases,  Pref.  48. 
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peculiar  to  certain  particular  officers,  and  are  not  of  sufficient  gen- 
eral interest  to  call  for  any  description ;  but  the  following  applj  to 
all  coming  within  their  principle :  1.  Any  officer  connecteid  with 
the  judicial  department,  knowingly  receiving  or  demanding  un- 
lawful fees  —  fine  within  five  hundred  dollars,  and  imprisonment 
within  six  months.  2.  Any  officer  of  the  federal  government 
being  guilty  of  extortion  under  color  of  his  office  —  fine  within 
five  hundred  dollars,  and  imprisonment  within  one  year.  3.  Any 
person  having  charge  of  the  public  arms,  stores,  munitions  of  war, 
or  other  property,  wilfully  embezzling  or  purloining  the  same  — 
fine  of  fourfold  the  value,  and  stripes  not  over  thirty-nine. 

The  view  now  presented  of  the  criminal  code  of  the  United 
States,  is  necessarily  imperfect,  from  its  brevity ;  but  it  answers 
the  purpose  I  had  in  view,  which  was  to  make  you  acquainted  with 
the  extent  of  federal  power,  on  the  subject  of  crimes  and  punish- 
ments. Should  you  have  occasion  to  prosecute  or  defend  for  any 
of  these  crimes,  you  will  of  course  consult  the  statutes  for  their 
exact  definition.  On  the  score  of  lenity,  you  will  remark  a  consid- 
erable difference  between  the  State  and  federal  provisions.  Here 
we  have  nine  capital  offences ;  namely,  forgery,  piracy,  murder, 
rape,  destroying  a  vessel,  treason,  rescuing  a  prisoner  convicted  of 
a  capital  offence,  arson,  and  mail-robbery.  The  average  of  fines, 
too,  is  very  much  higher ;  but  on  the  other  hand  there  is  only  one 
case  of  imprisonment  for  more  than  ten  years.  Again,  whipping 
may  be  inflicted  in  two  instances,  and  the  pillory  in  one.  (a)  You 
will  also  remark  that  the  provisions  are  more  general  for  the 
punishment  of  accessories  before  and  after  the  fact;  but  even 
here,  they  are  not  universal,  as  they  should  be.  Nor  is  there  any 
general  provision,  that  the  accessory  may  be  punished  without  the 
conviction  of  the  principal,  though  this  is  provided  for  in  some 
cases.  The  provision  against  misprisions  is  general,  but  there  is 
none  against  compounding  offences.  Taking  all  the  provisions 
together,  however,  they  probably  meet  sufficiently  the  chief  exigen- 
cies of  the  federal  government.  In  their  details,  as  we  have  seen, 
they  are  obnoxious  to  criticism,  in  not  clearly  defining  the  terms 
employed.  They  are  also  deficient  in  method  and  arrangement, 
from  having  been  made  by  piecemeal.  For  these  reasons,  a  gen- 
eral and  systematic  revision  of  the  whole  subject  would  be  an 
improvement. 

(a)  These  modes  of  ponishment  have  heen  abolished. 


PART  VI. 


THE    LAW    OP    PROCEDURE,  (a) 


LECTURE    XXXVn. 

CIVIL  PROCEEDINGS  IN  COURTS  OP  LAW.  (6) 

§  206.  Redress  without  Snit  I  now  enter  upon  the  sixth  part  of 
these  lectures,  in  which  I  am  to  consider  the  law  of  procedure,  or, 
as  it  is  more  commonly  called,  practice,  1  have  reserved  this 
branch  of  our  inquiries  until  now,  in  compliance  with  the  general 

(a)  Since  the  text  was  published,  great  changes  have  taken  place  in  the  law  of  pro* 
oediire,  not  only  in  England  but  in  this  country,  all  having  for  their  object  greater 
brevity  and  simplicity.  In  several  of  the  States,  codes  of  procedure  have  been  framed, 
which,  by  abolishing  all  distinctions  between  proceedings  in  law  and  chancery,  and 
between  forms  of  action,  have  created  an  entirelv  new  system.  Such  is  the  case  in 
Ohio.  Rut  as  the  old  forms  are  still  retained  in  tne  federal  courts,  as  well  as  in  many 
of  the  State  courts,  I  have  deemed  it  proper  to  leave  the  text  as  originally  written, 
making  notes  occasionally  to  show  the  operation  of  the  Code,  taking  that  of  Ohio  as  a 
specimen.  In  its  general  outlines,  it  does  not  g^rcatly  differ  from  the  codes  of  New 
York,  Kentucky,  and  Missouri  It  took  effect  July  4,  1853.  For  the  States  adopting 
codes,  see  ante,  p.  59,  note. 

I  take  this  occasion  to  say,  that  for  more  than  twenty  years  I  have  been  a  persever- 
ing advocate  for  a  reform  of  this  nature.  My  views  were  earnestly  urged  in  the  first 
edition  of  this  book.  They  were  afterwards  repeatedly  pressed  in  the  Western  Law 
Journal,  of  which  1  had  the  editorial  charge.  See  vol.  5,  p.  838  ;  yoL  6,  p.  557  ;  vol. 
7,  p.  216.  Standing  almost  alone,  at  the  first,  and  not  daring  to  hope  for  so  radical  a 
change  to  begin  with,  as  these  codes  have  made,  I  prepared  a  bill  to  abolish  common- 
law  firms,  in  all  cases,  and  substitute  chancery  forms  in  their  place.  This  bill  twice 
passed  the  lower  house,  once  b^  a  vote  of  88  to  27,  and  at  the  next  session,  by  a  vote 
of  40  to  15  ;  but  on  each  occasion  failed  in  the  Senate  on  the  pretext  of  want  of  time. 
This  was  in  the  yeara  1848  and  1849,  and  before  the  completion  of  any  of  the  codes. 
They  are  now  in  the  course  of  experiment,  and  promise  the  realization  of  all  I  ever  antici- 
pated. The  only  point  in  which  they  can  be  assailed  is  their  novelty,  which  give 
rise  to  so  many  questions  requiring  adjudication.  This  objection  could  not  have  been 
made  to  my  project,  at  least  not  to  the  same  extent.  For  chancery  forms  have  stood 
the  test  of  many  centuries  ;  are  not  difficult  to  understand  ;  and  have  been  th6roughly 
expounded  and  settled. 

(b)  On  the  general  subject  of  practice,  see  the  third  book  of  Blackstone  ;  the  third 
book  of  Swift ;  Howe's  Practice ;  Duer*s  Practice  ;  Tidd's  Practice  ;  Chitty's  Practice  ; 
Archbold's  Practice  ;  Selwyn's  Nisi  Prius,  with  notes  by  Wheaton  ;  Bullef's  Nisi 
Prius  ;  Espinasse's  Nisi  Prius  ;  Chitty,  Stephen,  Gould,  and  Lawes  on  Pleading  ;  Wil- 
cox's Forms  ;  Leigh's  Nisi  Prius  ;  Stephen  s  Nisi  Prius. 
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custom,  Ti^'hich  is  to  treat  of  rights  first,  and  then  remedies ;  or,  in 
other  words,  to  discuss  law  in  the  abstract,  before  attending  to  its 
practical  application.  But  for  this  general  custom,  I  should  haye 
been  inclined  to  prefer  the  synthetic  to  the  analytic  method ;  for 
I  believe  that  the  simplest  way  of  teaching  the  elements  of  law, 
would  be  to  begin  with  a  single  case  of  injury  or  wrong,  and  trace 
the  proceedings  with  respect  to  it  historically,  from  the  first  viola- 
tion of  the  law  up  to  the  hist  step  in  the  attainment  of  the  remedy, 
in  every  form  in  which  it  can  be  administered.  The  student  would 
thus  be  the  better  prepared  for  understanding  legal  rights  in  all 
their  bearings  and  relations,  by  having  first  acquired  a  general 
idea  of  the  mode  in  which  legal  remedies  are  applied.  This  may 
be  mere  conjecture ;  but  the  experiment  would  be  worth  making. 
I  have,  however,  complied  with  the  general  custom,  and  reserve 
remedies  until  the  last.  Having,  therefore,  considered  what  our 
rights  are,  I  am  now  to  indicate  the  course  of  proceeding  when 
those  rights  are  violated.  This  is  regulated  almost  entirely  by 
the  common  law,  and  is,  of  course,  very  nearly  the  same  in  all 
the  American  as  well  as  English  courts.  The  organization  of  our 
federal  and  State  courts,  and  the  general  apportionment  of  jurisdic- 
tion among  them,  have  been  sufliciently  considered  in  the  eighth 
lecture,  on  the  judicial  department.  And  our  remaining  inquiries 
naturally  fall  into  four  divisions :  namely,  firsts  civil  proceedings 
in  courts  of  law ;  secondly^  civil  proceedings  in  courts  of  chancery ; 
thirdly  J  admiralty  proceedings ;  fourthly^  criminal  proceedings ;  to 
each  of  which  I  shall  devote  one  lecture.  But  before  proceeding 
to  the  main  subject  of  this  lecture,  1  shall  notice  the  priucipu 
modes  of  redress  without  suit. 

1.  Defence  of  Persoyis  and  Property,  This  falls  more  properly 
under  the  head  of  prevention  than  of  redress,  and  has  been  before 
referred  to.  As  a  general  rule,  every  one  is  allowed  to  prevent  a 
threatened  injury  to  the  i>er8on  or  property,  either  of  himself,  or  of 
those  who  stand  in  the  relation  of  husband  or  wife,  parent  or  child, 
master  or  servant,  guardian  or  ward,  by  using  just  so  much  force 
as  is  necessary  to  prevent  the  injury  and  no  more.  To  exceed  this 
limit  would  bo  to  convert  defence  into  aggression.  The  law  designs 
to  furnish  a  shield  only,  not  a  sword. 

2.  Jieprisal.  (a)  If,  without  personal  violence  amounting  to  a 
breach  of  the  peace,  one  can,  by  seizui'e  or  entry,  as  the  case  may 
be,  recover  tlie  possession  of  any  pro})erty,  or  the  custody  of  a 
wiife,  child,  servant,  or  ward,  wrongfully  withheld  from  him,  the 
law  justifies  him  in  so  doing.  But  no  personal  violence  is  per- 
mitted, in  making  such  re-caption  or  reprisal ;  because,  as  a  gen- 
eral rule,  this  would  be  to  redress  one  wrong  by  doing  another  and 
greater,  (b) 

8.  Abatement  of  Nuisances.  (6)    The  causing  of  certain  speci- 

{a)  3  BInck.  Com.  4.  (6)  Sec  ante^  p.  225,  note. 

(<;)  3  Black.  Com.  5.  An  individual  citizen  may  abate  a  private  noisanoe  injnrioiit 
to  him  when  he  could  aUo  bring  an  action,  but  he  can  abate  a  common  nniauice  onlj 
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fied  nuisances  is  usually  punished  as  an  offence.  But  the  term 
"  nuisance  "  comprehends  whatsoever  unlawfully  annoys  or  does 
damage  to  another,  in  contravention  of  that  great  rule  of  right, 
"  so  use  your  own  as  not  to  injure  others."  When  therefore  one 
suffers  from  a  nuisance,  as  thus  defined,  the  law  permits  him  to 
abate  it ;  that  is,  remove  it  in  a  summary  manner,  if  this  can  be 
done  without  riot  or  personal  violence.  Moreover,  damages  may 
be  recovered  at  law  for  the  injury  thus  sustained,  in  an  action  on 
the  case,  to  be  described  hereafter. 

4.  Distraining  Property,  (a)  Under  the  English  law,  the  right 
of  distraining  property  is  deemed  of  great  importance.  When  rent 
is  in  arrear,  landlords  are  permitted  to  seize  the  chattels  of  their 
tenants  on  the  leased  premises,  in  satisfaction  thereof ;  and  tres- 
passing animals  may  likewise  be  seized  by  the  owners  of  the  land 
on  which  they  trespass,  to  indemnify  themselves  for  the  injury 
thus  committed.  To  try  the  legality  of  such  seizures,  the  action 
of  replevin  is  resorted  to,  as  will  be  seen  hereafter.  But  in  this 
State  no  such  summary  proceeding  is  allowed,  except  for  the  col- 
lection of  debts  due  to  the  State.  Landlords  cannot  distrain  for 
rent,  and  trespassing  animals  are  the  subject  of  special  statutory 
regulations. 

5.  Accord  and  Satisfaction.  (6)  This  takes  place  when  the  par- 
ties themselves  agree  upon  the  satisfaction  to  be  rendered  for  any 
injury,  which  they  are  permitted  to  do  in  all  cases  not  criminal ; 
and  if  such  agreement  be  performed,  the  accord  and  satisfaction 
form  a  complete  bar  to  any  action  by  the  injured  party.  The  law, 
which  always  endeavors  to  discourage  litigation,  will  not  disturb  a 
compromise  thus  made. 

6.  Arbitration.  (<?)  This  takes  place  when  parties  refer  any  mat- 
ter in  controversy  to  the  decision  of  third  pei-sons.  The  act  of  ref- 
erence is  technically  called  submission;  the  persons  to  whom  the 
reference  is  made,  arbitrators ;  and  the  decision  made  by  them, 
award.  At  common  law,  any  thing  may  be  the  subject  of  arbitra- 
tion, which  is  not  criminal.  The  usual  mode  of  submission  is  by 
a  penal  bond,  specifying  the  particulars  submitted,  and  conditioned 
for  the  performance  of  the  award  when  made ;  but  any  other  form 
of  agreement  will  be  valid,  if  sufficiently  specific.  A  court  of 
equity  will  not  compel  the  specific  performance  of  an  agreement 
for  submission ;  but  when  an  award  has  once  been  made,  it  is  held 
conclusive  between  the  parties,  unless  it  be  set  aside  for  fraud, 
accident,  or  mistake ;  and  if  either  party  refuse  to  perform  it,  the 
other  may  resort  to  chancery  for  a  specific  performance,  or  seek 

when  it  obstructs  his  individnal  right.  State  v,  Paul,  5  R.  I.  185 ;  State  v.  Keeran,  5 
i(L  497  ;  Brown  r.  Perkins,  12  Gray,  89  ;  8.  c.  1  AUen,  89. 

(a)  3  Black.  Com.  6. 

{h)  3  Black.  Com.  16.  An  accord  and  fuitisfaction  moving  from  a  stranger  or  per- 
son having  no  pecuniary  interest  in  the  subject-matter,  if  accepted  in  discharge  of  the 
debt,  is  a  good  defence  to  an  action  against  the  debtor.  Leavitt  v.  Morrow,  6  Ohio 
State,  71.     See/msf,  §211. 

(e)  8  BUck.  Com.  16 ;  2  Story  on  Eqnity  JariB.  oh«p.  40. 


608  OIVTL  PROCEEDINGS  IN  COUBTB  OF  LAW. 

damages  at  law  for  non-performance ;  or  if  eiUier  parfy  shonld 
u])on  the  original  subject  of  controversy,  the  award  may  be  pleaded 
in  bar  of  such  suit.  These  general  principles  of  arbitration  have 
been  long  settled  by  the  common  law,  but  in  almost  every  State 
statutory  provisions  have  been  superadded.  Thus  our  statute  pro- 
vides for  submitting  all  controversies  to  arbitration,  except  those 
which  involve  the  title  to  realty,  and  for  making  such  submission 
u  rule  of  court ;  the  advantage  of  which  is,  that  judicial  process 
may  then  be  had  for  the  procurement  of  testimony,  and  when  the 
award  has  been  properly  made,  the  court  will  enforce  its  perform* 
ancc,  as  if  it  were  a  verdict,  without  a  separate  suit.  To  attain 
this  advantage,  the  directions  of  the  statute  must  be  strictly 
pursued ;  ])ut  the  common  law  of  arbitration  is  not  thereby  abro- 
gated ;  and  therefore  proceedings  in  arbitration  may  be  effectual 
at  common  law,  when  they  cannot  be  made  a  rule  of  court. 

§  207.  Redreu  by  Snit.  The  result  of  violating  any  legal  right 
is  an  injury  or  wrong.  If  it  be  of  a  highly  dangerous  or  atrocious 
character,  the  public  take  it  up,  and  punish  it  as  a  crime.  If  not, 
it  is  regarded  merely  as  a  private  affair  between  man  and  man, 
for  w^hich  the  injured  party  has  his  civil  remedy  against  the  other. 
This  remedy  is  secured,  as  we  have  seen,  by  a  solemn  assurance 
in  the  constitution,  ^'  that  all  courts  shall  be  op)en ;  and  every  per- 
son, for  an  injury  done  him  in  his  lands,  goods,  person,  or  repu- 
tation, shall  have  remedy,  by  due  course  of  law,  and  right  and 
justice  administered,  without  denial  or  delay."  Indeed,  this  is 
only  the  expression  of  one  of  the  fundamental  articles  of  the 
social  compact,  by  which,  in  return  for  the  relinquishment  of  pri- 
vate redress,  society  undertakes  to  settle  controversies  between 
its  members,  according  to  the  principles  of  justice,  as  defined  by 
law.  We  must  observe,  however,  that  it  is  not  every  injury  in  the 
estimation  of  individuals,  for  which  a  remedy  is  promised ;  but 
only  those  injuries  for  which  a  remedy  can  be  had  "  by  due  coune 
of  laio;^^  and  these  injuries  must  relate  either  to  the  ^^  lands, 
(/oods^  person^  or  reputation'*^  of  individuals.  The  terms  ^^landi 
and  goods^'*  as  before  explained,  arc  technical  words,  used  to  des- 
ignate property ;  the  former  embracing  real  property,  and  the 
latter  jyersonal;  while  the  terms  ^^ person  or  reputation,^  are  in 
like  manner  used  to  designate  our  personal  rights  or  immunitiei. 
The  meaning  therefore  is,  that  all  injuries  which  the  law  can  re- 
dress must  relate  either  to  the  person  or  property  of  individuals ; 
and  this  agrees  with  the  remark  heretofore  made,  that  all  laws 
have  such  relation.  Hence,  it  will  be  inferred  that  some  of  the 
keenest  injuries  to  the  feelings  or  affections  which  persons  of  re- 
fined sensibilities  can  suffer,  must  be  left  unprovided  for ;  and  this 
agrees  with  another  remark,  that  the  law  does  not  undertake  to 
regulate  moral  right  and  ivrong.  The  terms  above  employed,  "/or 
an  injury  done  him^^  might  seem  to  imply,  that  the  law  only  im- 
dertakes  to  redress  injuries  of  commission  or  positive  ir^uries. 
But,  in  fact,  provision  is  equally  made  for  injuries  of  omission^  qt 


OIVIL  PB0CSBD1N08  IK  COUBT8  OF  LAW.  609 

negative  injuries.  Every  denial  to  another  of  that  which  is  his 
legal  right,  is  as  really  a  wrong  as  that  which  results  from  a 
direct  act ;  otherwise  there  would  be  no  remedy  for  the  non-i)ep- 
formance  of  contracts,  or  the  refusal  to  comply  with  any  otlier 
legal  obligations.  Such,  then,  is  the  general  character  of  civil 
injuries  or  wroiign  ;  but  it  should  be  observed  that  the  law  com- 
monly uses  the  Latin  word  delictum  or  the  French  word  tort 
instead  of  our  equally  significant  English  words.  The  remedies 
thus  provided  are  called  civil,  to  distinguish  them  from  criminal 
proceedinffs.  They  are  of  two  kinds ;  namely,  those  which  are 
administered  by  courts  of  law,  and  those  which  are  administered 
by  courts  of  equity ;  and  they  will  be  found  to  differ  essentially 
from  each  other,  both  in  point  of  form  and  efficiency. 

§  208.  Actions,  (a)  We  are  now  to  consider  in  what  manner 
the  law  proceeds  to  administer  civil  remedies.  These  remedies 
are  administered  by  courts,  tiirough  the  instrumentality  of  what 
are  called  actions.  The  term  action  includes  the  whole  course  of 
legal  proceedings  to  obtain  redress  for  a  civil  injury.  The  parties 
to  an  action  are  denominated  plaintiff  ojid  defendant;  and  the 
former  is  said  to  sue  or  prosecute  the  latter.  Hence,  the  term 
suit  is  sometimes  used  instead  of  action.  In  some  few  instances 
the  redress  sought  by  a  civil  action  consists  in  the  recovery  of 
some  specific  article  of  property^  wrongfully  withheld  from  the 
plaintiff  by  the  defendant ;  but  most  frequently  the  object  of  an 
action  is  to  obtain  compensation  in  money  for  an  injury  com- 

flained  of,  which  compensation  is  technically  called  damages,  (i) 
t  is  obvious  that  for  injuries  to  property,  this  is  generally  the 
most  easy  and  natural  kind  of  redress,  since  money  is  the  uni- 
versal measure  of  value ;  and  besides,  it  is  often  impracticable 
to  obtain  satisfaction  in  hind.  But  it  may  at  first  view  appear 
strange,  that  pecuniary  damages  should  be  the  redress  sought  for 
personal  injuries,  since  we  are  accustomed  to  hold  personal  im- 
munities to  be  beyond  all  price.  If  my  property  has  been  injured, 
or  my  dues  withheld,  I  can  readily  tell  the  exact  sum  which  will 
make  me  whole ;  but  if  my  body  has  been  bruised,  my  health  im- 
paired, or  my  reputation  slandered,  how  can  I  tell  what  amount 
of  money  will  compensate  me  for  the  injury  ?  It  is  evident  that, 
strictly  speaking,  there  can  be  no  equivalent  in  such  cases ;  but  it 
is  also  evident,  that  unless  we  resort  to  the  principle  of  retaliation, 
which  vindictively  doubles  the  amount  of  injury,  pecuniary  dam- 
ages, though  often  inadequate,  constitute  the  only  satisfaction 
which  the  law  can  furnish.  Were  we  now  at  liberty  to  classify 
actions,  upon  any  principle  of  analysis,  it  would  follow,  from  what 
has  been  said,  that  only  two  classes  would  be  necessary ;  and 
these  might  hQ,  first,  for  injuries  to  the  person,  and  for  injuries  to 

{a)  See  3  Black.  Com.  116  ;  1  Chit.  Plead.  83. 

(6)  On  tho  subject  of  damages,  see  Sedgwick  on  Damages  ;  Sutherland  on  Damagw  ; 
2  Parsons  on  Contracts,  pp.  432-508  ;  and  the  leading  case  of  Suydam  v.  Jenkiu^  8 
Saiidf.  614. 
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property ;  or,  uecondly^  for  injuries  of  commiBsion,  iEind  for  injuriet 
of  omission ;  or,  thirdly^  for  the  recovery  of  the  specific  thing, 
and  for  the  recoyerj  of  pecuniary  damages.  But  instead  of  a 
simple  and  natural  division  of  actions,  such  as  either  of  these 
would  be,  we  are  compelled,  by  peculiar  circumstances  in  the  his- 
tory of  the  common  law,  to  recognize  a  perplexing  variefy  of 
actions  abounding  with  arbitrary  and  technical  distinctions.  The 
customary  division  of  actions  is  into  realy  personal,  and  mixed. 
Heal  actions  are  those  used  for  the  recovery  of  real  property 
only,  without  damages.  Personal  actions  are  those  used  for  the 
recovery  of  personal  prop)erty  or  damages.  And  mixed  actions  are 
those  used  for  the  recovery  of  real  property  and  damages.  But  in 
this,  and  several  other  States,  real  actions  are  not  in  use ;  their 
place  being  supplied  by  the  mixed  action  called  ^ectment,  which 
answers  every  useful  purpose,  and  is  the  only  mixed  action  now  in 
use.  Personal  actions  are  again  subdivided  into  actions  ex  com- 
tractUj  or  actions  of  contract,  and  actions  ex  delicto,  or  acti&ns  qf  tort 
To  account  for  this  diversity  of  civil  remedies,  we  must  look 
back  to  the  histor}-  of  actions;  and  let  me  apprise  you  before- 
hand, that  you  will  find  very  little  of  that  adaptation  of  means  to 
ends,  which  is  calculated  to  gratify  a  philosophic  mind.  On  the 
contrary,  you  will  find  that  the  remedial  part  of  the  law  resembles 
a  mass  of  patchwork,  made  up  at  intervals  and  by  piecemeal,  with- 
out any  preconceived  plan  or  system,  for  the  purpose  of  meeting 
the  exigencies  of  the  times  by  temporary  expedients.  It  will  be 
well  to  bear  this  in  mind,  while  considering  the  forms  of  action ; 
for  it  will  help  you  to  account  for  combinations  and  classifica- 
tions, which  would  otherwise  be  unaccountable.  At  the  earliest 
period  of  the  English  law  of  which  we  have  any  definite  account, 
specific  forms  of  action  were  in  use,  for  such  cases  as  had  then 
most  frequently  occurred.  These  had  been  collected  into  a  book 
called  registrum  brevium  or  the  register  of  writs;  and  were  de- 
nominated hrevia  formata^  or  fixed  writs,  being  held  to  be  immut- 
able by  any  authority  except  that  of  Parliament;  that  is,  the 
courts  could  not  change  them.  Such  was  the  state  of  things  un- 
til 1284,  when  an  act  was  passed,  known  as  the  statute  of  Wesitr 
minster  2d,  to  provide  for  the  formation  of  new  writs  in  cases  for 
which  the  register  contained  no  appropriate  form,  but  for  which 
the  progress  of  society  made  it  necessary  to  provide ;  and  from 
certain  words  used  in  this  statute,  the  new  actions  formed  under 
it  are  called  actiotis  on  the  case,  (a)     Our  present  actions,  then, 

(a)  The  words  of  the  Rtatute,  as  early  translated,  are  as  follows  :  "  That  if  it  shall 
fortune  in  the  chancery,  that  in  one  case  a  writ  is  found,  and  in  like  ease  falling  under 
like  law,  and  requiring  like  remedy,  is  found  none,  the  clerks  of  the  chancery  shall 
agree  in  makinj^  the  writ,  or  adjourn  the  plaintiffs  until  the  next  Parliament ;  and  that 
the  cases  l>e  written  in  which  they  cannot  agree,  and  that  they  shall  refer  such  cases 
until  the  next  Parliament  :  and  hy  consent  of  men  learned  in  the  law,  a  writ  shall  be 
made,  lest  it  might  happen  after  that  the  court  should  long  time  fail  to  ministerjostics 
nnto  complainants."  1  Chitty  on  Pleading,  S4 ;  8  Black.  Com.  123,  183  ;  3  Reere'i 
Hist  £.  L  89  ;  Crabb's  Hist  £.  L.  290. 
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are  traced  either  to  the  register  of  writs,  or  to  the  statute  of  West- 
minster ;  and  though,  judging  from  their  form,  they  would  seem 
to  be  adapted  only  to  the  redress  of  a  few  specific  injuries,  yet 
they  have  been  gradually  extended  in  their  scope,  by  means  of 
fictions  and  innovations,  of  which  the  common  law  has  been  pecu- 
liarly fond,  so  as  to  cover  all  the  cases  which  usually  occur.  If, 
however,  a  case  should  now  arise,  for  which  the  precedents  thus 
framed  furnish  no  established  form,  the  question  whether  there 
be  a  remedy  or  not,  is  to  be  determined  by  the  application  of  this 
rule :  If  the  case  be  new  in  principle j  the  courts  must  wait  until 
the  legislature  provides  for  it ;  but  if  it  be  only  new  in  the  par- 
ticidar  instance,  and  comes  clearly  within  a  settled  principle,  the 
courts  will  entertain  a  special  action  on  the  cascj  founded  on 
the  authority  of  the  statute  before  mentioned.  The  names  of  the 
actions  now  in  use  are,  debt,  covenant^  Msumpsity  trespass,- trover ^ 
detinue,  replevin,  ease,  and  e^'ectment.  Of  these,  the  first  eight 
are  personal  actions,  and  the  last  mioi^ed.  The  first  three  are 
acti&ns  of  contract ;  and  the  other  six,  actions  of  tort.  Assump- 
sit and  trover  are  in  fact  actions  on  the  case,  for  they  originated 
under  the  statute  of  Westminster ;  but  from  their  very  general 
use  they  have  become  specific  designations ;  while  the  word  case 
has  become  a  generic  term,  including  a  large  class  of  actions  for 
which  there  is  no  specific  designation.  I  shall  now  give  a  very 
brief  description  of  each  of  these  actions,  with  reference  to  the 
injuries  they  are  designed  to  remedy,  taking  them  in  the  above 
order.  The  first  point  which  a  practising  lawyer  has  to  decide, 
is  the  proper  action  for  the  case  presented.  To  decide  this,  he 
must  be  familiar  with  the  scope  and  purpose  of  all  the  actions ; 
and  this  is  a  matter  of  no  small  labor  and  difficulty,  on  account 
of  the  frequent  want  of  correspondence  between  the  original 
form  of  a  particular  action,  and  the  actual  purpose  for  which  it 
is  now  employed.  In  describing  these  actions,  I  shall  have  fre- 
quent occasion  to  speak  of  the  declaration,  which  forms  a  part  of 
the  pleadings  to  be  described  hereafter.  For  the  present  it  is 
sufficient  to  say,  that  the  declaration  contains  the  plaintiff's  state- 
ment of  his  case  in  court.  Its  form  varies  in  each  of  the  actions, 
as  will  appear  from  the  specimens  given  in  the  notes.  A  careful 
examination  of  one  declaration  in  each  of  the  actions  will  best 
impress  upon  the  memory  the  distinctive  features  of  such  action. 
In  these  specimens,  I  shall  omit  the  caption  and  conclusion; 
which  are  merely  formal,  and  the  same  in  all  declarations.  I 
shall  also  omit  the  allegations  of  time  and  place,  which  cannot 
now  be  conveniently  explained. 

Debt,  (a)  The  action  of  debt  is  one  of  those  which  we  trace 
up  to  the  register  of  writs.  It  is  the  remedy  for  recovering  a  debt, 
strictly  so  called  ;  that  is,  a  certain  and  liquidated  sum  oip  money 
due  from  the  defendant  to  the  plaintiff.    It  makes  no  difference 

{a)  See  1  Swift's  Dig.  572 ;  1  Cbit  TlemSL  100 ;  Steph.  Plctd.  14. 
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whether  the  debt  be  evidenced  by  a  sealed  contract,  a  written  con- 
tract not  sealed,  an  implied  contract,  or  a  mere  legal  obligation 
without  any  contract,  provided  the  sum  be  capable  of  being  re- 
duced to  certainty  beforehand,  and  does  not  depend  upon  a  mere 
arbitrary  estimate  of  damages  by  a  jury.  Interest  can  be  re- 
covered in  this  action,  because  the  amount  is  rendered  certain 
by  the  law  regulating  the  rate  of  interest ;  but  it  is  in  no  case 
adapted  to  the  recovery  of  uncertain  damages.  It  has,  however, 
been  so  far  extended  in  modern  times,  without  any  alteration  of 
its  form,  that  there  are  now  very  few,  if  any,  merely  pecuniaiy 
claims,  which  may  not  be  recovered  by  the  action  of  debt.  Thus 
it  may  now  be  brought  to  recover  the  price  of  any  property  sold, 
or  the  compensation  for  any  service  performed,  although  such  price 
and  compensation  were  not  stipulated  between  the  parties ;  for  the 
amount  in  such  cases  is  liquidated  by  proving  the  market-price  or 
customary  compensation.  But  this  action  has  never  been  extended 
beyond  strictly  pecuniary  claims,  as  distinguished  from  conse- 
quential and  unliquidated  damages.  When  such,  therefore,  be- 
come the  subject  of  a  suit,  even  though  founded  on  contract,  some 
other  action  nmst  be  resorted  to.  Originally,  the  defendant  in  this 
action  was  allowed  to  wage  his  law  ;  that  is,  to  swear  that  he  did 
not  owe  the  debt,  and  procure  twelve  of  his  neighbors  to  swear 
that  they  believed  him ;  and  this  may  partially  account  for  its 
circumscribed  scope  ;  but  the  anomaly  of  wager  of  law  has  never 
been  admitted  in  this  country,  and  is  now  obsolete  in  England,  (a) 

Covenant.  (6)  The  action  of  covenant  is  likewise  one  of  those 
found  in  the  register  of  writs.  It  is  the  remedy  provided  for  the 
recovery  of  damages  for  the  breach  of  a  contract  vnder  seal.  Tliese 
contracts,  on  account  of  the  tlieorctical  solemnity  of  their  execu- 
tion, which  has  before  been  remarked  upon,  arc  called  covenants^ 
by  way  of  eminence ;  and  this  action  is  confined  to  them  only. 
It  makes  no  difference  what  the  covenant  be  for ;  whether  to 
pay  money,  or  to  perform  or  abstain  from  any  other  act;  if 
damages  can  be  recovered  at  all  for  the  breach  of  a  contract 
under  seal,  they  may  always  be  rcc6vered  by  this  action.  But 
it  is  evident  that  there  arc  many  cases  in  which  covenant  is  a 
concurrent  remedy  with  debt;  and  the  plaintiff  may  have  his 
option,  between  them.  Thus,  whenever  there  is  a  sealed  contract 
to  pay  a  specific  sum  of  money,  this  sum  with  interest  may  be 
recovered  as  a  debt,  by  the  action  of  debt ;  or  in  the  shape  of 
damages,  by  the  action  of  covenant.     When,  however,  the  sealed 

{a )  J)eclnrati(m  in  DrbL  For  that  the  defendant  made  his  certain  writing  ohlipfttory 
of  the  dat«  afon*said,  sealed  with  liis  seal,  and  now  to  the  court  here  shown,  and  then 
and  there  deliveml  the  same  to  the  plaintiff,  and  thereby  hound  himself  to  pay  to  the 

plaintiff,  or  his  order,  the  sum  of dollai*s,  in days  after  the  date  thereof, 

which  period  has  now  elapsed.     Yet  the  defendant  has  not  paid  the  said  sum  of  money 
or  any  part  thereof  to  the  plaintiff ;  but  still  owes  the  same  to,  and  uiyustly  detains  the 

same  from,  him. 

It  will  thus  he  seen  that  the  elements  of  a  declaration  m  debt  are,  the  fact  of  in- 
debtedness in  a  liquidated  sum,  and  the  manner  of  such  indebtedness. 

C6)  See  1  Swift's  Dig.  570 ;  1  Chitty's  Plead.  109 ;  Steph.  Plead.  76. 
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contract  is  for  any  thing  else  than  to  pay  money,  the  action  of 
covenant  is  the  sole  remedy.  It  is  obviously  unnecessary  that 
there  should  be  more  than  one  form  of  action  for  the  same 
identical  injury  ;  and  a  perfect  system  of  remedial  law  would 
probably  avoid  concurrent  remedies,  for  the  sake  of  simplicity ; 
but  we  shall  find  tliat  under  the  existing  system,  most  of  the 
injuries  for  which  redress  is  sought,  admit  of  concurrent  remedies 
by  different  actions,  (a) 

Assumpsit,  (d)  The  action  of  assumpsit  has  no  precedent  in 
the  register  of  writs,  but  originated  under  the  statute  of  West- 
minster. It  is,  therefore,  one  of  the  actions  on  the  case;  but 
from  its  general  use,  as  before  observed,  it  has  acquired  a  generic 
character.  It  is  the  remedy  provided  for  the  recovery  of  damages 
for  the  breach  of  contract  fiot  under  seal.  It  makes  no  difference 
whether  the  contract  be  written  or  verbal,  express  or  implied; 
or  what  it  be  for ;  whether  to  pay  money,  or  to  perform  or  ab- 
stain from  any  other  act.  If  the  facts  be  such  as  to  make  out  a 
contract,  promise,  or  undertaking,  by  expression  or  inference, 
and  there  be  no  seal,  assumpsit  will  lie.  It  takes  its  name  from 
the  Latin  word  assumpsit^  originally  nsed  when  the  proceedings 
were  in  that  language,  to  describe  the  undertaking  or  promise. 
It  will  be  observed  that  assumpsit  can  never  be  a  concurrent 
remedy  with  covenant,  on  account  of  the  seal ;  but  it  is  con- 
current with  debt,  whenever  there  is  an  unsealed  contract  to  pay 
a  liquidated  sum  of  money,  or  a  sum  capable  of  being  liquidated. 
It  will  also  be  observed,  that  by  taking  the  seal  away  from  any 
contract  whatever,  assumpsit  will  lie  upon  snch  contract,  instead 
of  covenant.  By  abolishing  seals,  therefore,  the  two  actions 
would  be  consolidated  ;  and  by  going  one  step  further  and  abolish- 
ing the  action  of  debt,  which  might  be  readily  disp)ensed  with, 
we  should  have  a  simple  remedy  for  all  cases  of  contract,  (c) 

(a)  Declaration  in  Covenant,  For  ^hat  by  a  certain  indcntare  then  and  there  made 
between  the  parties,  souled  with  their  seals  and  having  the  date  aforesaid,  one  part 
of  which  indenture  is  now  to  the  court  here  shown,  the  plaintiff  did  leiise  to  the 

defendant  the  following  projierty,  to  wit  [describe  it^  for  the  term  of years, 

at  the  annual  rent  of  | ,  payable  on  the day  of in  each  year  ; 

and  the  defendant,  among  other  things,  did  thereby  covenant  with  the  plaintiff  to 
pay  him  the  said  rent,  as  it  should  become  due ;  by  virtue  of  which  lease  the  de- 
feudant  then  and  there  took  possession  of  said  premises  for  the  term  aforesaid. 
And  the  plaintiff  avers  that  afterwards,  to  wit,  on  ,  a  lai^ge  sum  of  money,  to  wit, 

$ of  the  said  rent,  for years  of  the  said  term  then  elapsed,  was  and  still 

ia  in  arrears  and  uniMud  ;  and  so  the  said  defendant  has  broken  his  said  covenant. 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  covenant  are,  the  fact  of 
making  a  contract  under  seal,  the  substance  of  that  contract,  and  the  breach  of  it. 

{b)  See  1  Swift's  Dig.  574  ;  1  Chitty's  Plead.  88 ;  Steph.  Plead.  18. 

(c)  Declaraiion  in  AasumpnL  For  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  —  dollars,  for  divers  goods,  wares,  and  merchandise  before  that  time 
sold  and  delivered  by  the  plaintiff  to  the  defendant  at  his  request ;  and  in  consideration 
thereof  the  defendant  then  and  there  undertook  and  promised  the  plaintiff  to  pa^  him 
the  said  sum  of  money  on  request.  Yet  although  often  requested,  ne  has  not  paid  the 
same,  or  any  part  thereof,  to  the  plaintiff,  but  refuses  so  to  do. 

From  this  specimen  it  will  be  seen  that  the  elements  of  a  declaration  in  assumpsit 
are,  the  fact  of  making  a  contract  not  under  seal,  the  snbstanoe  of  that  contract,  and 
the  breach  of  it. 
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Tre$pa%$.  (a)  We  now  come  to  the  actions  of  tort.  The  action 
of  trespass  is  found  in  the  register  of  writs,  and  was  probably  the 
first  one  reduced  to  form.  The  word  trespass  literally  includes 
every  kind  of  transgression  or  wrong ;  and  hence  the  action  on  the 
case  is  often  described  as  ^^  trespass  on  the  case.^^  But  when 
the  word  is  used  by  itself,  it  designates  this  particular  action.  It 
is  the  remedy  made  use  of  to  recover  damages  for  every  violent  or 
forcible  injury  either  to  the  person  or  property.  Force,  there- 
fore, is  the  gist  or  criterion  of  the  action ;  and  hence  the  injurjr 
is  always  described  in  these  proceedings  as  committed  vi  et  armtM 
et  contra  pacem^  with  force  and  armsy  and  against  the  peace.  To 
judge  from  this  technical  language,  the  action  must  nave  origi- 
nated in  those  turbulent  times,  when  armed  force  and  violenoe 
were  so  common,  that  injuries  not  thus  accompanied  were  scarcely 
noticed  ;  but  at  present  the  degree  of  force  made  use  of  is  of  no 
consequence.  If  one  assault^  tliat  is,  make  a  motion  to  beat 
another,  it  is  as  much  a  forcible  trespass  as  if  there  had  been 
an  actual  battery.  So  if  one  merely  walk  upon  another's  un- 
enclosed  grounds,  it  is  as  much  a  forcible  trespass,  as  if  he  had 
first  broken  down  a  fence  to  get  in.  Perhaps  the  legal  idea  of 
trespass  will  be  best  understood,  if  thus  stated :  Every  injury  to 
the  person  or  property,  which  is  the  direct,  immediate,  and 
necessary  effect  of  some  act  done  by  the  defendant,  however 
great  or  small  the  violence  used,  is  viewed  by  the  law  as  a 
forcible  injury ^  and  the  proper  remedy  is  trespass  ;  from  which  it 
follows  that  no  injury  which  is  the  result  of  negligence  or  omission, 
or  which  is  merely  the  indirect  consequence  of  any  act  not  directly 
and  necessarily  injurious,  or  which  is  not  done  by  the  defendant 
himself,  but  by  some  one  for  whose  acts  he  is  responsible,  can  be 
redressed  by  this  action.  In  fact,  it  will  be  found  that  forcible 
injuries  to  the  person,  and  to  real  property,  are  almost  the  only 
ones  for  which  trespass  is  the  exclusive  remedy :  since  for  forcible 
injuries  to  personal  property,  some  one  or  more  of  the  other  actions 
will  nearly  always  lie  concurrent  with  tliis.  The  following  are 
specimens  of  the  nice  distinctions  observed  in  relation  to  this 
action :  If  a  log  be  put  down  in  the  gentlest  manner  upon  my 
foot,  the  action  is  trespass;  but  if  you  dam  up  a  watercourse 
so  as  to  flood  my  land,  trespass  will  not  lie.  If  you  row  your 
boat  directly  against  mine,  the  action  is  trespass ;  but  if  the 
wind  or  stream  urge  it  against  mine,  trespass  will  not  lie; 
and  the  remedv  must  be  an  action  on  the  case.  From  this 
description  it  follows  that  the  injuries  redressed  by  trespass 
may  be  divided  into  three  classes:  Mrst^  direct  injuries  to  the 
body,  where  the  action  is  called  trespass  for  an  assault  and 

(a)  See  1  Swift's  IMg.  6,  87  ;  1  Chitt/s  Plead.  162 ;  Case  v.  Mark,  2  Ohi<s  169 ; 
Steph.  Plead.  16  ;  Cooley,  Biffelow,  on  Torts ;  Hensbaw  v.  Noble,  7  Ohio  Stat^,  288w 
The  wrongfal  act,  in  order  to  be  actionable,  must  be  the  proximate  cause  of  the  in* 
jury.  The  rule  in  jure  mims  proximo^  mm  reimoia,  ^peetatur^  is  well  discuased  is 
Murble  v.  City  of  Worcester,  4  Gray,  895. 
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battery ;  Becondly^  direct  injuries  to  realty,  where  the  action  is 
called  trespass  quart  chiu9um  fregit^  or  trespass  for  breaking 
the  close,  because  in  legal  contemplation  every  man's  land  is 
considered  as  enclosed ;  and  thirdly^  direct  injuries  to  personalty, 
which  may  consist  either  in  wrongfully  taking  and  carrying  it 

^^  or  directly  injuring,  without  taking  it,  where  the  action  is 

J^*respass  de  bonis,  (a) 

2Voi^/  (6)  The  action  of  trover,  as  we  have  seen,  originated 
under  the  statute  of  Westminster.  It  takes  its  name  from  the 
French  word  trouverj  signifying  to  find.  It  was  originally  de- 
signed as  the  remedy  for  recovering  damages  whenever  personal 
property  had  been  literally  lost  by  the  plaintiff  and  fo^wad  and 
made  use  of  by  the  defendant.  It  was  one  of  the  actions  on  the 
case;  but  it  has  passed  into  such  extensive  use,  as  to  acquire, 
like  assumpsit,  a  generic  character.  By  a  resort  to  fiction,  its 
sphere  has  so  much  enlarged  in  the  process  of  time,  that  it 
now  extends  to  all  cases  where  the  personal  property  of  one 
person  has  been  wrongfully  converted  by  another  to  his  own 
use.  The  word  conversion,  in  this  action,  has  a  technical  sig- 
nification. It  implies  either  a  tvrongful  taking  of  the  goods 
of  another;  or  a  torongful  detention  of  what  may  be  rightfully 
taken ;  or  a  wrongful  using  of  what  may  have  been  neither 
wrongfully  taken  nor  detained.  Whenever  one  commits  either 
of  these  three  acts,  with  respect  to  personal  property  belong- 
ing to  another,  he  is  guilty  of  what  the  law  calls  a  conversion 
of  such  property  to  his  own  use,  and  trover  lies  to  recover 
damages.  Conversion,  as  thus  explained,  is  the  gist  or  criterion 
of  the  action  ;  although,  for  the  sake  of  adhering  to  the  original 
form,  the  property  is  still  alleged,  by  way  of  fiction,  to  have 
been  lost  by  the  plaintifip,  and  found  and  converted  by  the  de- 
fendant. It  follows,  therefore,  that  trover  is  concurrent  with 
trespass  in  all  cases  of  wrongful  taking.  We  shall  also  find  that 
trover  is  concurrent  with  detinue  and  replevin,  in  all  cases  of 
wrongful  detention.  The  following  are  specimens  of  the  nice 
distinctions  which  prevail  in  regard  to  this  action:  If  my  trees 
have  been  cut  down,  but  not  carried  away,  trespass  is  the  only 

(a)  Deelaralion  in  Trespass  for  Assault  and  BatUry.  For  that  the  defendant,  with 
force  and  arms  did  aasaalt,  beat,  bniise,  and  wound  the  plaintiff^  and  other  wronga 
to  him  then  and  there  did,  against  the  peace. 

Deelaralion  in  Trespass  quare  elausum/regil.  For  that  the  defendant,  with  force 
and  arms,  broke  and  enten<L  the  close  of  the  plaintiff,  situate  [describe  the  premisesl 
and  then  and  there  cut  down  and  destroyed  a  large  number,  to  wit,  one  hundred  oak 
trees,  of  great  value,  to  wit^  of  the  value  of  five  hundred  dollars ;  and  other  wrongs  to 
the  plaintiff  the  defendant  then  and  there  did  against  the  peace. 

Declaration  in  Trespass  de  bonis.  For  that  the  defendant,  with  force  and  arms, 
took  and  carried  away  the  following  goods  and  chattels  of  the  plaintiff,  to  wit,  ten 

bales  of  cotton,  of  great  value,  to  wit,  of  the  value  of dollars,  and  other  wrongs 

to  the  plaintiff  the  defendant  then  and  there  did,  against  the  neace. 

From  these  examples  it  wUl  be  seen  that  the  elements  or  a  declaration  in  trespass 
are,  the  fact  of  committing  a  trespass,  the  fiction  that  it  was  done  with  fome  and  arms 
and  against  the  peace,  and  the  particulars  of  the  trespam. 

(6)  See  1  Swift's  Dig.  538 ;  1  Chitty's  Plead.  147  ;  Stcph.  Plead.  18. 
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remedy,  because  growing  trees  form  part  of  the  realty ;  buC 
if  they  have  been  carried  away,  trover  or  trespass  will  lie  con* 
currently,  because,  after  being  severed,  they  are  personalty.  If 
coals  have  beon  dug  from  my  pit,  but  not  thrown  out  upon  the 
surface,  trespass  is  the  only  remedy ;  but  if  thrown  out,  trover 
or  trespass  will  lie,  for  the  same  reason  as  befora.  (a) 

Detinue.  (6)  The  action  of  detinue  is  one  of  the  original  actions 
found  in  the  register  of  writs.  It  is  recognized  in  this  State,  but 
seldom  resorted  to,  on  account  of  the  extension  we  have  given  to 
the  action  of  replevin.  It  is  the  remedy  originally  provided  for 
recovering  specific  personal  property  wrongfully  detained  from  the 
rightful  owner^  together  with  damages  for  the  detention.  It  is  the 
only  action,  except  replevin,  adapted  to  this  purpose ;  all  the  others 
being  to  recover  damages  alone.  Besides  the  thing  itself,  dan^ 
ages  may  be  recovered  for  the  detention,  and  may  include  the 
value  of  the  thing  itself,  when  it  cannot  be  had.  No  matter  how 
the  defendant  came  by  the  article,  provided  the  plaintiff  has  a 
right  to  it ;  for  the  wrongful  detention  is  the  gist  or  criterion  of  the 
action.  It  follows  from  the  very  nature  of  the  recovery,  that  the 
action  can  only  be  used  where  the  detained  article  can  be  spe- 
cifically identified.  It  also  follows  that  detinue  may  be  concurrent 
with  trespass,  trover,  and  replevin ;  for  a  wrongful  detention  is  the 
sole  gist  of  replevin,  and  is  one  of  the  gists  of  trover ;  and  where 
goods  have  been  wrongfully  taken,  the  plaintiff  may  waive  the 
taking,  which  would  be  the  gist  of  trespass,  and  proceed  for  the 
detention  only,  (c) 

Replevin,  (ef)  The  action  of  replevin,  at  common  law,  was  the 
remedy  for  the  recovery  of  specific  personal  property^  wrongfully 
distrained,  together  with  damages  for  the  unrongful  act.  To  dis- 
train, is  to  seize  upon  property  for  payment  of  rent,  taxes,  and  the 
like.    The  act  of  distraining  as  well  as  the  thing  taken,  is  called  a 

(a)  Dtdttratitm  in  Trover.  For  that  the  plaintiff  was  lawfully  poA5;essed,  as  of  hit 
own  property,  of  certain  goods  and  chattels,  to  wit  [describe  the  goods  geneiully,  as 

ten  chairs,  t(*n  horses],  of  great  value,  to  wit,  of  the  value  of  $ ;  and  afterwards, 

on  the  same  day,  the  plaintiff  lost  the  same ;  and  afterwards  on  the  same  day,  the 
same  came  into  the  possession  of  the  defendant  by  finding ;  yet  the  defendant,  well 
knowing  the  same  to  belong  to  the  plaintiff,  but  intending  to  injure  and  defraud  him 
thereof,  refused  to  iieliver  tlie  same  to  the  plaintiff,  thougli  often  requested  so  to  do^ 
and  then  and  there  converted  the  same  to  his  own  use. 

It  will  thus  be  seen  that  the  elements  of  a  declaration  in  trover  are,  the  fact  that 
the  plaintiff  owned  the  goods,  the  fiction  that  he  lost,  and  the  defendant  found  them, 
and  the  fact  that  the  defendant  converted  them  to  his  own  use. 

(6)  See  1  Chitty's  Plead.  117  ;  Steph.  Plead.  18. 

(e)  Declaration  in  Dttinrte,  For  that  the  defendant  was  possessed  of  certain  goods 
and  chattels  of  the  plaintiff,  to  wit  [describe  them],  of  great  value,  to  wit,  of  the 

value  of dollars,  to  be  delivered  to  the  plaintiff  when  the  defendant  should  be 

thereto  requested  ;  yet  though  often  reouested,  the  defendant  has  not  delivered  the 
same  or  any  part  thereof  to  the  ))]aintiff,  out  still  wrongfully  detains  the  same. 

It  will  thus  1)e  seen  that  the  elements  of  a  declaration  in  detinue  an*,  the  fact  that 
the  plaintiff  has  a  right  to  the  fKMtsession  of  the  goods,  and  that  the  defendant  wrong- 
fully  detains  them.  The  fiction  of  a  bailment  is  commonly  made  use  of,  as  in  the 
above  form,  but  is  believed  not  to  be  essential. 

id)  See  1  Swift's  Dig.  622  ;  1  Chitty's  Plead.  157  ;  Steph.  Plead.  19 ;  Cord  «l 
Wunder,  6  Ohio  Sute,  92 ;  Bigelow  v.  Comegys,  6  id.  256. 
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distress :  and  the  object  of  the  action  was  to  try  the  legality  of 
the  distress.  But  the  summary  method  of  compelling  payment  by 
distress,  is  not  practised  here,  except  in  collecting  taxes  and  canal 
tolls ;  and  therefore,  if  the  scope  of  the  action  had  not  been  greatly 
enlarged,  it  would  have  been  of  little  use.  But  by  our  statute,  it 
is  made  a  much  more  general  remedy.  It  now  lies  whenever  per- 
sonal property  is  wronyifully  detained  from  the  owner  ;  or  in  other 
words,  a  wrongful  detention  is  now  made  the  gist  of  replevin. 
The  object  of  the  action  is  twofold :  to  recover  the  specific  prop- 
erty detained,  and  damages  for  the  detention.  In  these  respects, 
it  coincides  entirely  with  detinue  ;  but  in  the  mode  of  proceeding, 
it  is  entirely  different  f i*om  any  other  action,  and  forms  an  anomaly 
in  our  practice.  The  plaintiff  makes  affidavit  that  the  property 
belongs  to  him  ;  that  it  is  wrongfully  detained  by  the  defendant ; 
and  that  it  was  not  taken  on  any  process  against  the  plaintiff,  nor 
for  any  debt  or  tax  due  the  State;  and  thereupon  the  sheriff 
replevies  the  property  :  that  is,  he  takes  it  out  of  the  hands  of  the 
defendant,  and  delivers  it  to  the  plaintiff,  upon  his  giving  security 
to  try  his  title,  and  abide  the  event  of  the  suit ;  which  security 
must  be  in  double  the  value  of  the  property,  ascertained  by  ap- 
praisement^ for  which  the  statute  provides.  The  suit  then  goes 
on  to  trial ;  and  if  the  plaintiff  fails  in  proving  his  title,  he  ts 
answerable  to  the  defendant  for  the  value  of  the  property  re- 
plevied, and  damages  for  taking  it  away,  but  the  defendant  cannot 
recover  back  the  specific  goods.  If.  the  plaintiff  succeeds,  ho  al- 
ready has  the  property,  and  of  course  only  recovers  damages  for 
the  previous  detention,  while  in  the  hands  of  the  defendant.  From 
this  view  of  replevin,  as  it  exists  here,  you  will  observe  that  it 
may  be  concurrent  with  trespass,  trover,  and  detinue,  as  before 
explained  in  speaking  of  detinue.  But  in  general,  the  choice  will 
lie  between  trover  and  replevin.  If  you  wish  to  recover  the  spe- 
cific chattels,  and  can  find  and  identify  them,  you  will  bring  re- 
plevin ;  but  if  you  cannot  identify  them,  or  cannot  come  at  them, 
or  do  not  want  them,  you  will  bring  trover  for  the  damages  you 
have  sustained,  (a) 

Case.  (6)  The  action  on  the  case  originated,  as  we  have  seen 
under  the  statute  of  Westminster  2d,  and  took  its  name  from 
words  used  in  the  statute.  It  stands  for  a  genus^  of  which  as- 
sumpsit and  trover  were  species.  We  sometimes  say, "  trespass 
on  the  case^'*  but  the  single  word  "  case  "  is  sufficiently  definite. 
Case  is,  then,  the  remedy  provided  for  the  recovery  of  damages /or 
any  injury  to  the  person,  property,  health,  reputation,  or  domestic 
comfort  of  individuals,  not  accompanied  by  force,  either  actual  or 

{n)  Declaration  m  Replevin,  For  that  the  defendaxtt  was  possoAsed  of  certain  goods 
and  chattels  of  the  plnintitf,  to  wit  [describe  them],  to  be  delivered  to  the  plaintiff 
when  the  defendant  should  bo  thereto  requested  ;  yet  the  defendant,  though  often 
requested,  would  not  deliver  the  same  or  any  part  thereof  to  the  plaintiff,  but  wrong- 
fully detained  the  same  until  replevied. 

Thus  the  declaration  in  replevin  is  nearly  identical  with  that  in  detinue. 

(6)  See  1  Swift**  Dig.  589  ;  1  Chitty's  Plead.  138  ;  Stoph.  FImmL  17*.. 
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eomtrtictive.  Whenever  the  matter  affected  is  not  tan^ble, 
reputation,  so  that  force  cannot  be  applied  to  it ;  or  wheneYcr  the 
injury  complained  of  is  not  immediate  but  consequential ;  or  is 
the  result  of  negligence  or  omission,  this  action  will  lie.  Of 
course,  it  embraces  a  much  greater  variety  of  injuries  than  any 
other  action.  It  is  in  fact  what  the  statute  of  Westminster  in> 
tended  it  to  be,  a  general  remedy  for  all  civil  injuries,  not  before 
provided  for  by  the  established  forms  in  the  register.  Case  is 
often  rendered  concurrent  with  covenant  and  assumpsit,  by  waiv- 
ing the  contract,  and  proceeding  for  the  negligence  or  tort.  It 
may  also  in  some  cases  be  rendered  concurrent  with  trespass  or 
trover,  by  waiving  the  force  or  conversion,  and  proceeding  for 
negligence  in  not  returning  or  taking  care  of  chattels.  In  fact, 
all  these  actions  are  in  their  nature  separated  by  such  minute 
shades  of  difference,  and  their  original  boundaries  have  been  so 
often  enlarged  for  the  furtherance  of  justice,  which  was  too  much 
hampered  by  the  ancient  forms,  that  the  most  accomplished  prac- 
titioner is  often  at  a  loss  whicli  one  of  two  or  more  actions  he 
ought  to  adopt,  (a) 
M^'ectment.  (6)    The  action  of  ejectment  is  the  r^nedy  now  nsed 

.  (a)  Declaralion  in  Case.  For  that  whereas  the  plaintiff  has  always  sustained  a  hxr 
reputation  for  hones^ty,  and  has  never  been  guilty  or  suspected  of  the  crime  of  larceny; 
yet  the  defendant,  well  knowing  this,  but  maliciously  intending  to  iigurs  the  repata* 
tion  of  the  plaintiff;  and  expose  him  to  the  penalties'of  the  law  for  larceny,  did  utter 
and  publish,  in  the  heariug  of  sundry  persons,  of  and  concerning  the  plaintiff,  1^ 
following  false  and  si^andalous  words,  to  wit :  You  [meaning  uie  plalutifil  are  a 
thief,  and  1  [nieaninj^  the  defendant]  can  prove  it ;  by  means  wnereof  the  plaintiff  ia 
greatly  injured  in  his  reputation,  and  has  been  rendered  liable  to  a  prosecution  for 
larceny. 

The  above  is  but  a  single  example  of  a  declaration  in  case  for  slanderous  words. 
No  general  form  can  be  given  ;  for,  from  the  very  nature  of  the  action,  the  dedaratioD 
must  vary  with  each  particular  case. 

(b)  See  1  Swift*s  Dig.  504  ;  1  Chitty*s  Plead.  188;  Steph.  Plead.  11 ;  S  Black. 
Com.  199  ;  Adams  on  Ejectment,  with  notes  by  Tillingliast ;  Runnington  on  EJjeet- 
ment.  Although  the  action  of  ejectment  is  8U])er8ede<]  by  the  Code,  I  nave  deemed  it 
advisable  to  add  some  particulars  to  the  very  general  view  presented  in  the  text.  In 
Holt  V.  Hemphill,  8  Ohio,  232,  the  court  say,  '  *  From  the  practice  which  has  prevailed 
since  the  passing  of  the  limitation  act  of  1804,  it  would  seem  that  the  action  of  eject- 
ment has  been  considered  the  proper  remedy  for  the  recovery  of  real  pn^rty  under 
all  circumstances  ;  although  neither  that  act,  nor  those  which  have  since  been  paseed, 
can  be  considered  as  prohiTutiog  real  actions,  vet  there  is  reason  to  conclude,  and  such 
appears  to  have  been  the  prevailing  opinion,  that  by  a  fair  interpretation  of  those  acta, 
the  writ  of  ejectment  may  be  used  in  all  cases  in  which  the  wnt  of  right  can  be  ana* 
taine<l  at  common  law." 

Parties.  If  one  having  the  exclusive  title,  unite  with  himself  in  a  joint  demise 
persons  having  no  title,  it  will  be  erroneous.  Adams  v.  Turner,  7  Ohio,  8  pt.  19S. 
Tenants  in  common  are  authorized  bv  statute  to  declare  upon  a  joint  demise  ;  but 
if  they  be  infants,  they  cannot  demi5ie  by  prochein  ami,  Massie  v.  Long,  2  Ohio,  287 ; 
Wilkinson  v.  Fleming,  2  id.  301.  Where  the  owners  were  non-residents,  and  their 
tenants  did  not  ask  to  be  atimitted  to  defend,  the  owners  were  allowed  to  remove  the 
caae  to  the  federal  court.     Gwynne  v.  Roe,  4  Ohio,  435. 

Title.  The  plaintiff  must  rely  wholly  ufion  the  str*^ngth  of  his  own  title,  and  can- 
not be  aided  by  the  weakness  of  liis  adversary's,  because  l)are  possession  is  good  againat 
all  who  cannot  show  something  better.  Hence  the  defendant  may  prove  a  superior 
title  in  a  thinl  person.  But  this  privilege  is  confined  to  him.  If  the  plaintiff  ahould 
endeavor  to  rebut  the  defendant  s  title,  by  showing  one  still  better  than  either,  he 
would  defeat  his  own  first  set  up.  Ludlow  v.  Ban*,  3  Ohio,  888  ;  Devacht  v.  Newsam,  3 
id.  57 ;  Treon  v.  Emerick,  6  id.  891 ;  Abram  v.  Will,  6  id.  164 ;  Dreahack  t.  M* Arthur, 
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fifr  recovering  the  posaeision  of  real  property.  In  Ohio,  and  several 
other  States,  it  is  the  only  action  employed  for  this  purpose,  having 

7  id.  1  pt  146  ;  Foddo  v.  Holme,  21  How.  481,  and  eyidence  of  an  equitable  title 
ia  not  sufficient,  id.  {But  (XTiUm,  now  under  the  Code,  if  pleaded.  Powers  v.  Arm- 
strong, 86  Ohio  State,  857.  Y 

Evidause.  The  points  to  be  established  are,  a  legal  title  in  the  plaintiff,  with  a 
present  right  of  possession ;  and  the  Deict  of  ])088es8ion  by  the  defendant,  which  is 
usually  admitted  dv  the  consent  rule.  But  if  the  defendant  is  in  as  tenant,  he  can- 
not dispute  his  landlord's  title. 

If  the  claim  rest  upon  occupancy  only,  it  may  be  shown  by  proving  such  facts  as 
enclosing,  cultivating,  taking  the  profits,  nnd  the  like.  If  this  has  continued  for 
twenty-one  years,  a  deed  will  be  presumed.  If  for  a  less  time,  it  will  still  be  good 
against  a  subsequent  occupancy  for  a  less  term.  Coureier  v.  Graham,  1  Ohio^  880 ; 
Ludlow  «.  Barr,  8  id.  888  ;  SUrk  v.  Smith,  6  id.  456  ;  Wallace  v.  Minor,  7  id«  1  pt 
249  ;  Armstrong  v.  M'Coy,  8  id.  128. 

If  the  claim  rest  upon  marriage,  it  must  be  dower  or  curiety.  And  dower  is  not 
here  recovered  by  ejectment,  but  curtesy  is.  In  either  case,  the  facts  to  be  proved  are, 
a  le^  marriage,  seisin  during  coverture,  and  death.  In  curtesy  there  was  a  fourth 
faet,  the  birth  of  a  living  heir,  but  the  statute  dispenses  with  this.  With  regard  to 
marriage,  if  an  actual  one  be  proved,  it  will  be  presumed  to  be  legal.  The  best  evi- 
dence IS  t^t  of  an  eye-witness  of  the  ceremony,  or  a  certified  copy  from  the  legal 
register.  In  the  absence  of  these^  proof  of  cohabitation  and  general  reputation  ia 
siuKcient. 

If  the  claim  rest  upon  descent,  the  points  to  be  established  are,  title  in  the  ancestor 
and  heirship.  Where  births  are  reqmred  to  be  registered,  a  certified  copy,  is  the  most 
convenient  proof  of  pedijp^e.  But  in  the  absence  of  this,  or  of  direct  testimony,  we 
resort  to  general  reputation,  declarations  of  deceased  members  of  the  family,  entries 
in  family  books,  monumental  inscriptions  and  the  like. 

If  the  claim  rest  upon  devise,  the  production  of  a  certified  copy  of  the  will  and 
probate  is  sufficient. 

If  the  claim  rest  upon  a  deed,  or  a  succession  of  deeds,  our  practice  is  to  require 
only  the  last  deed  to  be  produced,  and  to  receive  recorder's  copies  of  all  ])rior  convey- 
ances, Burnet  v.  Brush,  6  Ohio,  82.  Ancient  deeds  are  said  %o  prove  themselves,  and 
thirty  yean  will  make  a  deed  ancient ;  but  in  these  cases  it  is  important  that  |x>sse»- 
sion  nas  corresponded.  So  if  a  deed  not  recorded  has  been  lost,  its  contents  may  be 
proved  in  the  best  way  possible.  Allen  v.  Parish,  8  Ohio,  107  ;  BUckbum  v.  Black- 
burn, 8  id.  81. 

Judgmenl  and  Execution.  A  judgment  in  execution  is  conclusive  as  to  the  ri^ht  of 
possession  for  the  time  laid  in  the  declaration,  until  reversed  on  error  or  made  void  by 
a  subsequent  adverse  recovery  in  another  action.  Hinton  v,  M'Neil,  5  Ohio,  509.  If 
judgment  by  default  has  been  rendered  against  the  casual  ejector,  a  writ  of  error  may 
be  prosecuted  in  his  name.  Roe  v.  Bank  U,  S.,  3  Ohio,  26.  When  the  plaintiff  haa 
been  put  in  possession  under  the  writ  of  habei-e  facias,  if  he  be  disturbea  he  cannot 
have  a  seeoua  writ,  but  must  bring  a  new  action.  Hinton  v.  M'Neil,  5  Ohio,  509  ; 
Houji^h  V.  Norton,  9  id.  45. 

InjaneLion  to  prevent  repeated  Actions,.  The  qiiestion  with  a  court  of  equity  ii^ 
whether  the  litigation,  from  any  cause,  either  in  the  number  of  trials  or  the  loss  of 
evidence,  has  become  vexatious.  2  Story,  Eq.  Juris.  §  859  ;  Bath  v.  Sherwin,  Finch, 
Prec.  262 ;  1  Broi/vn,  P.  C.  266  ;  Leighton  v.  Leighton,  1  Peere  Wms.  672 ;  2  Brown, 
P.  C.  217 ;  Tenham  v.  Herbert,  2  Atkyns,  488  ;  Weller  v.  Smeaton,  1  Brown,  Ch. 
Kep.  573  ;  Huntington  v.  Nicoll,  3  Johns.  586  ;  Harmar  v.  Gwynne,  5  M'Lean,  813. 

Declaration  in  Ejectment.     For  that  one [the  lessor  and  real  plaintiff]  had 

demised  to  John  Doe  the  following  real  estate  situated  in  said  county,  to  wit  [describe 

the  land],  toother  with  the  appurtenances,  for  the  term  of  — : yean  from  the  date 

aforesaid,  which  is  not  yet  expired  ;  by  virtue  of  which  demise  the  said  John  Doe 
entered  into  possession  thereof  tor  the  said  term  ;  and  Richard  Roe  afterwards,  to  wit, 

on ,  at  the  county  aforesaid,  with  force  and  arms  entered  into  the  said  demised 

premises,  and  ejected  the  said  John  Doe  tiierefrom,  and  other  wrongs  to  him  then  and 
there  did,  a^nst  the  peace. 

Notice,    To [the  person  in  possession  and  real  defendant].    Sir,  —  1   am 

Informed  that  you  are  in  possession  of,  or  claim  title  to,  the  premises  in  the  above 
declaration  mentioned,  or  some  part  thereof ;  and  I,  being  sued  m  this  action  aa  eaanal 
ejector  only,  and  havin^^  no  claim  to  the  said  premises,  do  advise  you  to  appear  at  the 
next  term  of  the  [describe  the  court],  to  be  holden  in  aaid  county,  on  the ,  by 
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silently  taken  the  place  of  all  real  actions^  strictly  so  called.  Eject- 
ment was  not  originally  designed  for  trying  the  title  to  land  ;  but 
has  been  adapted  to  this  object  by  means  of  a  series  of  fictions. 
In  arriving  at  its  present  state,  it  has  passed  through  three  distinct 
stages.  At  first,  it  was  only  used  by  the  lessee  of  land,  who  had 
been  ejected  or  ousted  therefrom  hy  a  stranger^  to  recover  damages 
for  the  ouster.  We  have  seen  that  in  early  times  a  lessee  for  years 
had  no  security  for  the  permanence  of  his  title.  As  against  the 
lessor,  if  there  was  no  covenant  for  quiet  enjoyment,  the  lessee  was 
without  remedy ;  for  the  lessor  could  not  be  treated  as  a  trespasser. 
But  if  the  ejector  was  a  stranger,  the  lessee  might  sue  him  for  the 
ejectment  in  an  action  of  trespass,  and  recover  damages,  but  not 
possession  of  the  land.  In  process  of  time,  however,  the  courts  of 
chancery  undertook  to  compel  the  ejector,  unless  he  could  justify 
the  ejectment  under  a  superior  title,  to  make  restitution  of  the  land 
to  the  lessee.  In  this  the  courts  of  law  soon  followed  them,  though 
without  altering  the  form  of  the  action.  The  next  stage,  tlierefore, 
was  to  enlarge  its  scope,  so  as  to  enable  the  lessee  to  recover  pos- 
session of  the  land  for  the  unexpired  term,  as  well  as  damages  for 
the  ouster.  But  for  this  purpose  it  was  necessary  to  show  a  better 
title  than  the  ejector^  which  incidentally  brought  up  for  examination 
the  title  of  the  lessor ^  since  the  lessee  could  have  no  other  title  than 
that  derived  from  him.  In  this  state  of  things  it  was  perceived  by 
the  lawyers  that,  by  recourse  to  several  fictions,  the  trial  of  the 
lessor's  title  might  be  made  the  direct  and  main  object  of  the  ac- 
tion, instead  of  being  an  incidental  circumstance.  For  this  purpose 
there  were  only  wanting  a  fictitious  lessee,  a  fictitious  ejector,  and 
a  fictitious  ouster :  and  for  the  sake  of  getting  rid  of  the  almost 
endless  technicalities  and  subtleties  of  real  actions,  the  courts 
readily  sanctioned  the  introduction  of  these  fictions,  which  have 
now  been  acquiesced  in  for  more  than  three  centuries ;  and  the 
result  is,  that  if  I  claim  title  to  a  piece  of  land  of  which  you  are  in 
possession,  I  begin  by  serving  upon  you  a  declaratian  and  notice j 
which  in  this  action  takes  the  place  of  a  writ.  The  declaration 
states  that  I  made  a  lease  or  demise  to  a  fictitious  person,  say  John 
Doc ;  that  he  entered  into  possession ;  and  that  another  fictitious 
person,  say  Richard  Roe,  forcibly  ejected  or  ousted  him  from  the 
premises.  Thus  John  Poe  becomes  the  nominal  plaintiff,  and 
Richard  Roc  the  nominal  defendant.  But  appended  to  this  declara- 
tion is  a  notice  purporting  to  be  written  by  Richard  Roe  to  you, 
informing  you  that  he  has  been  sued,  but  that  being  a  casual  ejector 
only  he  shall  not  defend,  and  advising  you  to  appear  and  defend. 
This  the  court  will  permit  you  to  do,  by  entering  into  a  consent  rutej 

some  attorney  (kf  said  court,  and  by  a  rule  of  said  court,  to  cause  yourself  to  be  made 
defendant  in  my  stead  ;  otherwise  I  shall  suffer  judgment  by  default,  and  you  will  be 
turned  out  of  })ossession. 

Consent  Rule  and  Plea,  The  defendant  comes  and  confesses  the  lease,  entry,  and 
ouster  in  the  declaration  mentioned,  and  admits  liimself  to  be  in  possession  of  the 
premises  therein  described,  and  says  that  he  is  not  guilty  of  the  trespass  and  ejectment 
complained  of. 
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by  which  you  confess  the  fictions  of  a  leascj  entry^  and  ouster ^  as 
alleged  in  the  declaration,  and  agree  to  try  the  question  of  title 
only.  Such  is  the  circuitous  manner  in  which  one  of  the  most 
important  actions  is  made  to  effect  its  purpose.  The  form  still  re- 
mains that  of  trespass  to  recover  damages  for  the  ouster ;  but  these 
damages  are  now  merely  nominal.  You  cannot  even  recover,  in 
this  action,  the  intermediate  profits  of  the  land,  while  the  defendant 
has  been  in  the  unlawful  possession  of  it ;  but  must  bring  a  sepa- 
rate action  of  trespaBS  for  mesne  profits.  Nor  is  a  final  judgment  in 
ejectment  conclusive  of  the  controversy,  as  it  is  in  other  cases. 
Ordinarily,  a  final  judgment  is  conclusive  between  the  same  parties, 
in  relation  to  the  same  matter.  But  in  ejectment,  the  parties,  being 
fictitious,  may  be  changed  at  will,  and  the  same  matter  litigated 
again,  until  a  court  of  chancery  should  interfere  by  injunction. 
While,  therefore,  much  has  been  gained  by  thus  superseding  real 
actions,  a  still  further  improvement  would  bo  to  abolish  these  fic- 
tions, and  so  shape  the  action  as  to  recover  not  only  possession,  but 
mesne  profits. 

§  209.  Analysis  of  Wrongs  and  Remedies.  I  have  thus  glanced 
at  the  various  actions  by  which  civil  remedies  are  administered. 
Perhaps  you  will  now  be  tempted  to  inquire,  what  necessity  there 
is  for  such  a  variety  ?  Why  one  action  of  contract  would  not 
answer  all  the  purposes  of  three  ?  Why  the,  five  actions  of  tort 
might  not  be  reduced  to  two ;  namely,  one  for  the  recovery  of 
the  specific  thing,  and  the  other  for  the  recovery  of  damages  for 
injury  or  detention  ?  And  why  the  action  of  ejectment  would  not 
be  equally  efficient  and  still  more  conclusive  when  divested  of  its 
circuitous  and  fictitious  character?  It  might  be  difficult  to 
satisfy  a  philosophic  mind  that  all  these  changes  would  not  be 
improvements.  If  the  forms  of  civil  redress  were  now  for  the 
first  time  to  bo  prescribed,  and  the  task  were  committed  to  ca- 
pable men,  it  is  not  probable  they  would  much  resemble  those 
in  present  use ;  because  no  analysis,  either  of  contracts  or  torts, 
would  produce  such  a  result.  If  each  minute  difference  were  to 
require  a  peculiar  form,  the  number  would  be  infinitely  greater. 
If  not,  there  would  be  no  reason  for  making  it  so  great.  But 
these  forms  have  come  down  to  us  through  the  lapse  of  centuries ; 
and  by  the  various  contrivances  before  alluded  to,  they  have  been 
gradually  moulded  and  extended  so  as  to  meet  the  increasing 
wants  of  civilization ;  and  the  true  question  now  is,  whether  a 
reform  be  on  the  whole  expedient  ?  No  doubt  this  part  of  the 
law  is  susceptible  of  great  simplification ;  and  it  is  equally  clear 
that  a  consolidation  of  the  forms  of  action  would  render  litiga- 
tion much  less  expensive.  It  would  likewise  go  far  to  exculpate 
the  remedial  part  of  the  law  from  the  charge  of  unnecessary  intri- 
cacy and  technicality.  The  number  of  cases  decided  upon  mere 
questions  of  form  would  be  vastly  diminished.  Fictions  would  no 
longer  occupy  the  place  tliey  now  so  unworthily  hold  in  the  admin« 
istration  of  justice,  and  the  common  law  would  approximate  more 
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nearly  to  the  common  sense  of  mankind.  But  woold  these  advan- 
tages compensate  for  tlie  evil  always  attendant  upon  any  radical 
reform  in  jurisprudence  ?  Upon  this  grave  question  the  inox* 
perienced  may  well  hesitate  ;  for  it  now  divides  the  best  opinions 
of  the  age.  But  one  can  hardly  help  wishing  that  the  experiment 
mip^ht  be  made  ;  for  as  the  system  now  exists,  it  probably  takes 
more  time  to  become  familiar  with  the  forms  of  law,  than  to  com- 
prehend its  abstract  principles.  Should  these  suggestions  have  no 
other  effect,  1  trust  they  will  stimulate  your  curiosity  to  examine 
the  more  carefully  whether  the  evils  alluded  to  really  exisL  In 
the  mean  time,  before  describing  the  proceedings  in  these  actions^ 
I  shall  give  a  brief  analysis  of  the  wrongs  they  are  designed  to 
redress,  with  a  view  to  impress  the  scope  and  purpose  of  each  more 
deeply  on  the  memory.  We  have  before  seen  that  all  wrongs  have 
relation  cither  to  the  person  or  property,  and  that  those  of  a  more 
atrocious  cliaractcr  than  ordinary  are  punished  as  crimes ;  but  the 
present  inquiry  will  be  conflned  to  civil  injuries. 

Wron(/8  relating  to  the  Person,  These  are  cither  to  the  body, 
liberty,  health,  reputation,  or  domestic  comfort  of  individuals. 
1.  If  one  unlawfully  threaten  me  with  bodily  harm,  so  as  to  inter- 
rupt my  business,  1  may  sue  him  in  trespasSj  and  recover  damages 
for  such  interruption,  although  mere  tnrcat43,  which  do  not  inters 
rupt  business,  furnish  no  cause  of  action.  Here,  then,  the  inter> 
ruption  is  the  injury,  and  must  be  specially  counted  upon  under 
what  is  called  a  per  qiuxlj  or  special  allegation.  Again,  if  one  un- 
lawfully assault  me,  that  is,  attempt  or  offer  to  beat  me,  though  my 
business  be  not  interrupted,  I  may  sue  him  in  trespass^  and  recover 
damages  for  assault  merely ;  for  here  is  something  more  than  mere 
threats.  Again,  if  one  unlawfully  beat  me,  1  may  sue  him  in  tres- 
pass and  recover  damages  for  such  battery.  Every  battery,  of 
course,  includes  an  assault,  and  hence  this  injury  is  commonly  called 
an  assault  and  battery.  The  degree  of  violence  is  of  no  further 
consequence  than  to  enhance  or  reduce  the  damages ;  for  if  one 
barely  touch  me  unlawfully,  it  is  a  battery ;  and  it  is  no  more  than 
a  battery,  if  he  wound,  maim,  or  otherwise  hurt  me,  to  the  very 
verge  of  taking  life.  But  the  damages  to  be  recovered  will  be  in 
proportion  to  tlic  injury ;  and  very  exemplary  or  vindictive  damages 
are  often  recovered,  under  the  name  of  smart  money.  I  am,  of 
course,  supposing  that  there  is  no  justification  for  the  wrong  thus 
done.  For  the  law  permits  a  parent,  master,  guai-dian,  or  teacher, 
in  reason  and  moderation,  to  correct  his  child,  apprentice,  ward,  or 
pupil,  without  becoming  a  trespasser.  So  one  may  defend  himself, 
his  property,  wife,  child,  ward,  servant,  or  pupil,  against  an  unlaw- 
ful attack,  if  he  use  no  unnecessary  violence,  without  becoming  a 
trespasser.  Here  the  defence  is  termed  son  assault  demesne^  mean- 
ing  that  the  plaintiff  made  the  first  assault.  2.  The  only  wrong  to 
one^s  liberty^  is  the  unlawfully  depriving  him  of  it ;  and  it  makes 
no  difference  whether  this  be  done  by  confining  him  in  prison  or  in 
a  private  house,  or  by  forcibly  detaining  him  anywhere  else.    The 
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injury  thus  done  is  termed  a  fal%e  imprisonment^  and  the  remedy 
is  by  an  action  of  trespass,  because  in  any  unlawful  detention  of 
anodier,  the  law  presumes  force.  Nor  is  the  time  or  manner  of 
the  detention  material,  except  to  increase  or  diminish  the  amount 
of  damages,  which  are  often  very  great.  In  addition  to  this,  we 
have  before  seen  that  a  speedy  restoration  to  liberty  may  be  had 
through  the  writ  of  habeas  corpus ;  so  that  the  remedy  for  this 
great  wrong  is  theoretically  complete.  8.  The  health  of  individuals 
may  be  injured,  without  any  direct  personal  violence,  by  the  mal- 
practice of  physicians,  or  by  nuisances ;  and  the  remedy  for  such 
mjury  is  by  an  action  on  the  case.  Here,  too,  on  account  of  the 
exceeding  value  of  the  subject  injured,  the  damages  are  often  very 
great.  4.  (a)  The  character  of  a  man  strictly  signifies  what  he  is 
in  himself,  independently  of  the  opinion  others  may  entertain  of 
him.  When,  therefore,  we  speak  of  defamation  of  character,  we 
use  terms  inaccurately.  But  the  reputation  of  a  man  depends 
wholly  upon  the  estimation  in  which  others  hold  him,  and  may 
therefore  be  injured  by  defamation.  The  remedy  for  such  injury 
is  by  an  action  on  the  case,  because  the  thing  affected  being  in- 
tangible, cannot  be  the  subject  of  direct  violence.  Slander  may  be 
either  spoken  or  written.  In  the  latter  case  it  is  called  a  libel.  In 
either  case,  the  words  must  be  both  false  and  malicious,  in  order 
to  constitute  a  civil  injury.  The  law  makes  an  important  distinc- 
tion between  words  which  are  actionable  in  themselves,  and  those 
which  only  become  actionable  by  alleging  and  proving  some  special 
damage.    Words  actionable  in  themselves,  and  requiring  no  proof 

(a)  As  we  have  before  seen,  the  truth  is  a  complete  defence  to  an  indictment ;  if 
the  libel  was  "  published  vrith  good  motives,  and  for  justifiable  ends."     And  the  Code 
provides  that  in  a  civil  action,  "  the  defendant  may  allege  the  truth  of  the  matter 
charged  as  defamatory,  and  may  prove  the  same,  and  any'miti^ting  circumstances  to 
reduce  the  amount  of  damages,  or  he  may  prove  either."   The  Code  also  diH))ense8  with 
the  very  awkward  and  clumsy  allegiitioiis  termed  innuendoes,  §  124,   125.     As  to\ 
privileged  communications,  meaning  those  which,  from  the  occiision,  do  not  carry  the  { 
presumption  of  malice,  which  would  otherwise  arise  from  the  publication,  see  {  Liles  v,  > 
Gaster,  42  Ohio  Stete,  631  ;  Lanning  v.  Christy,  80  id.  115}- ;  Wright  v.  Woodgate,  2 
Cromp.  M.  &  R.  573 ;  Child  v.  Affleck,  9  B.  &  0.  403  ;  Lake  v.  King,  1  Saun<l.  131  ; 
Astley  V,  Younge,  2  Burr.  807  ;  The  King  v.  Creevey,  1  Maule  &  S.  273 ;  Oliver  v, 
Bentwick,   3  Taunton,  456  ;  Woodward  v.  Lander,  25  £.  C.  L.  Kep.  537  ;  Warr  v. 
Jolly,  25  id.  508  ;  Cockayne  v.  Hodgkisnon,  24  id.  448  ;  Howard  v.  Thompson,  21 
Wendell,  319  ;  Cook  v.  Hill,  2  Sandf.  S.  C  R(*p.  341;  Forbes  v.  Johnson,  11  B.  Monr. 
48 ;  Somerville  v.  H:iwkius,  3  Eng.  L.  k  E.  Rep.  503 ;  Taylor  v.  Hawkins,  5  id.  253  ; 
Harrison  ».  Bush,  32  id.  178  ;  Curtis  v.  Mussey,  6  Gray,  261.    The  better  opinion  is,  \ 
that  this  defence  cannot  be  set  up  on  demurrer,  because  malice  is  a  question  for  the 
jury.     White  v.   Nichols,  3  How.  266  ;   Fry  v,  Bennett,  5  Sandford,  72 ;  Cooi>er  r. 
Stone,  24  Wendell,  442  ;  Budington  v,  Davis,  6  How.  Prac.  Rep.  401.     The  making, 
hearing,  and  deciding  upon  accusations  against  their  members,  by  churches  and  re-  . 
li^ous  societies,  and  pronouncing  the  decision,  when  done  in  ^;ood  faith  and  according 
Co  the  discipline  and  usages  of  the  church  and  society,  ia  a  pnvileged  communication  ; 
but  it  loses  this  character  on  proof  of  actual  malice.     Famsworth  v.  Storrs,  5  Cush. 
412 ;  Fairchild  v.  Adams,  11  id.  59  ;  Dial  v.  Holter,  6  Ohio  State,  228.     The  same  » 
rule  applies  to  the  proceedings  of  otlier  associations.     Barrows  v.  Bell,  7  Gray,  801. 
The  puolication  of  a  correct  account  of  the  proceedings  in  a  court  of  justice  is  gen- 
erally a  privileged  communication.     But  the  privilege  does  not  extend  to  the  publica- 
tion of  preliminary  proceedings  of  an  ex  parte  character.    Such  miblication  can  only 
be  justified  by  showing  iti  truth.    Cincinnati  Gaiette  Ca  v.  Timberlake,  10  Ohio 
State,  548. 
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of  special  damage,  are  those  which  charge  another  leith  any  thing 
criminal,  or  which  would  exclude  him  from  society,  or  which  would 
injure  him  in  his  business,  (a)  Any  other  words  require  proof  of 
actual  damage  under  a  per  quod,  because  the  law  does  not  presume 
it.  A  libel  may  consist  of  words  only,  or  of  signs,  pictures,  carica- 
tures, and  the  like ;  and  on  accoiipt  of  the  moi*e  permanent  nature 
of  the  injury,  many  words  would  ^e  actionable  in  themselves  M'hcn 

fmblished,  which  would  not  be  so  when  merely  spoken.  To  make 
ibellous  matter  actionable,  it  seems  only  necessary  tliat  it  should 
bring  one  into  public  hatred,  contempt,  or  ridicule.  The  only 
remaining  injury  to  the  reputation  is  that  which  results  from  a 
malicious  prosecutioriy  which  may  bo  either  a  civil  or  a  criminal 
prosecution.  To  support  the  action  for  this  injury,  there  must  be 
malice^  either  express  or  implied,  want  of  probable  cause  for  the 
prosecution,  and  an  injury  to  the  defendant,  either  in  his  lil>erty  by 
the  imprisonment,  in  his  reputation  by  the  disgrace,  or  in  his  prop- 
erty by  the  expense.  (6)  The  remedy  is  by  an  action  on  the  case. 
6.  The  domestic  comfort  of  individuals  may  bo  affected  by  the  fol- 
lowing injuries,  for  which  the  law  affords  a  remedy :  Firsts  a  hus- 
band may  maintain  trespass  for  the  abduction  of  his  wife,  whether 
forcibly  or  by  persuasion.  (<?)  So  he  may  maintain  trespass  for  the 
battery  of  his  wife,  whereby  he  loses  her  society  for  a  time.  So  he 
may  maintain  trespass  for  adultery  with  his  wife.  In  the  cases  of 
abduction  and  adultery,  the  action  is  trespass,  because  the  wife 
cannot  in  the  eye  of  the  law  give  her  consent.  In  the  case  of 
battery,  the  liusband  and  wife  must  join  in  the  action,  unless  where 
he  proceeds  under  fi  per  quod  for  the  special  injury  he  sustains  by 
loss  of  her  society.  The  old  expression  was  per  quod  consortiurm 
amisit.     Secondly^  a  parent  may  maintain  trespass,  and  perhaps 

(a)  The  general  rule  of  the  common  law  is,  that  where  the  charge,  if  tnie,  woald 
suhjfct  the  jilaintiir  to  an  indictment  for  a  crime  involving  moral  ttiijtitiult*,  or  to  an 
infamous  punishment,  the  words  arc  actionable  in  themselves  ;  otherwise,  not.  Alfele 
V,  Wright,  17  Oliio  State,  23S.  Words  spi)ken  of  another,  charging  him  with  mali- 
ciously i-emoving  the  corner-stone  of  lands,  are,  per  »c,  actionable.  Dial  v.  Ilolter,  6 
Ohio  Stiito,  228.  Evidence  of  particular  facts  and  circumstances  calculated  to  liave 
misled  the  party  ]>ublihhing  the  .^slander,  also  of  a  common  roj>ort  of  the  truth  of  the 
alleged  cliarge,  is  admissible  to  rebut  the  presuniption  of  malice.  Evidence  of  other 
actionable  wonls,  or  libels,  is  admissible  to  show  the  quo  aviivio.  Vander^'cer  v.  Sut- 
]>hin,  5  Ohio  SUite,  293;  IJeynolds  v.  Tucker,  6  id.  516.  When  the  truth  of  the 
words  sjKiken  is  plead«*d  in  <lefence  in  good  faith,  the  plaintiff  ia  not  entitled  to  exem- 
plary damages  on  ac(;ount  of  a  failure  to  sustain  it,  nor  should  it  be  i-egarded  as  an 
aggravation  of  the  injury  sustained  by  the  defendant.  Rayner  v.  Kinney,  14  Ohio 
State,  283.  {  Cnvtra,  if  recklessly  uttered,  though  under  belief  of  truth.  Hayner  c. 
Cowden,  27  id.  202.  \ 

(h)  -{The  i»ro.secution  must  also  have  terminated,  and  favorably  to  the  ]»laintifr.  J-  To 
rebut  malice,  the  defendant  may  show  that  at  the  time  he  commenced  the  pmsecutinn, 
he  believed  the  defen<lant  guilty  ;  that  he  stated  the  facts  he  knew  to  a  magistrals, 
and  uj)on  his  assurance  that  such  fncts  constituted  the  crime  charged,  ho  institutcil  the 
prosecution.  White  r.  Tucker,  16  Ohio  State,  468.  A  conviction,  of  n  party  by  a 
jury,  even  upon  false  t^'stiinony,  and  tliough  the  verdict  Is  subsequently  set  aside,  ia 
conclusive  evidence  of  a  probable  cause  for  the  prosecution.  Parker  v,  Huntington,  7 
Gray,  36.  • 

(r)  \  Ihit  not  against  her  pai-ents  seeking  to  protect  their  daughter.  Holtz  v,  Dick, 
42  Ohio  State,  23.  Hy  a  wife  for  enticing  away  her  husbaiit).  Westkko  v.  Westlake, 
34  Ohio  Stote,  621.  \ 
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case,  for  seducing  and  debauching  his  daughter.  But  so  little  does 
the  law  profess  to  regard  wounded  feelings  as  a  cause  of  action, 
that  in  this  case  the  damage  must  be  laid  under  a  per  quod  for  the 
loss  of  service,  per  quod  aervitium  amiait.  The  slightest  proof  of 
service,  however,  will  be  suflScient  to  maintain  the  action,  and 
then  the  jury  may  give  damages  to  any  extent  they  see  proper  for 
wounded  feelings.  The  same  doctrine  has  been  held  in  regard  to 
an  adopted  daughter,  and  even  a  niece.  And  it  would  seem  that 
on  the  ground  of  loss  of  service,  a  parent  might  maintain  trespass 
for  the  battery  of  his  child,  or  case,  for  enticing  the  child  away,  (a) 
Thirdly,  a  master  has  a  similar  remedy  for  seducing,  beating,  or 
enticing  away  his  apprentice  or  servant ;  except  that  he  can  have 
no  damages  for  wounded  feelings.  But  it  would  seem  that  a  guar- 
dian could  have  no  such  remedy  with  respect  to  his  ward,  unless 
the  relation  of  master  and  servant  existed. 

Wrongs  to  Real  Property.  (6)     All  wrongs  to  real  property 

(a)  -{As  to  grandpareDt's  right  when  he  has  the  custody.  Clark  v.  Bayer,  S2  Ohio 
State,  299.  ^ 

(h)  The  action  of  ejectment  is  superseded  by  the  Code.  Its  nature  has  been  before 
described.  In  this  note,  therefore,  I  shall  give  some  account  of  other  actions  having 
relation  to  land. 

1.  Forcible  Entry  and  Detainer.  This  action,  under  the  name  of  Forcible  Entry  tm^ 
Detention,  is  regulated  by  the  act  of  1853,  which  may  be  regarded  as  a  supplement  to 
the  Code  ;  §  125-38.  It  may  be  brought  whenever  there  is  an  unlawful  and  forcible 
entry  and  detention,  or,  the  entry  being  lawful,  an  unlawful  and  forcible  detention. 
This  will  include  all  judicial  sales  where  the  defendant  holds  over  ;  all  sales  by  execu- 
tors, administrators,  guardians,  and  on  partition,  where  any  of  the  parties  holds  over ; 
and  all  other  cases  where  one  without  color  of  title  holds  over  against  one  who  has  the 
ri^ht  of  possession.  It  is  tried  on  three  days*  notice  before  a  justice  of  the  peace, 
with  a  jury,  if  either  party  claims  it.  The  proceeding  may  be  reviewed  by  petition 
in  error,  but  no  judgment  is  a  bar  to  another  action  ■{  but  the  judgment  of  the  common 
pleas  is  not  reviewable  on  error.  Rothwell  v.  Unterstein,  42  Ohio  State,  249  V .  The 
writ  of  possession  must  be  executed  within  ten  days  after  judgment.  For  aecisions 
upon  prior  statutes,  see  Murphy  v.  Lucas,  2  Ohio,  255  ;  Yager  ».  Wilber,  8  id.  398  ; 
Kelly  r.  Hunter,  12  id.  216  ;  Aubrey  v.  Almy,  4  Ohio  State,  524. 

Trespass  Qiiare  Clausum.  There  must  be  actual  possession  to  maintain  this  action. 
A  right  of  possession  is  not  sufficient.  Beggs  v.  Thompson,  2  Ohio,  95  ;  Miller  v,  Ful- 
ton, 4  id.  433.  The  actual  owner,  not  in  possession,  is  liable  to  be  sued.  Wilber  v. 
Paine,  1  Ohio,  251  ;  and  see  Dabney  v.  Manning,  3  id.  321  ;  Rowland  v.  Rowland,  8  id. 
40.  Prior  to  the  statute  abolishing  the  distinction  between  trespass  and  case,  a  corpo- 
ration could  not  be  sued  in  trespass,  either  alone  or  with  others.  Foote  v.  Cincinnati, 
9  Ohio,  31.  Where  several  are  concerned  in  the  trespass,  they  may  be  sued  jointly 
or  scpamtely,  but  there  can  be  only  one  satisfaction.  Wright  v,  Lathrop,  2  Ohio,  33  ; 
Ellis  V.  Bitzer,  2  id.  89. 

Trespass  for  Mesne  ProJUs.  This  action  is  consequent  upon  ejectment.  Adams  on 
lyec.  327-34  ;  2  Chitty,  PI.  435.  The  judgment  is  conclusive  of  the  right,  back  to 
the  date  of  the  demise,  and  be3'ond  that  assumpsit  will  lie.  Sinnard  v,  M'Bride,  3 
Ohio,  264.  But  a  purchaser  at  sheriffs  sale,  who  has  been  kept  out  of  possession,  can- 
not maintain  the  action.  Begga  r.  Thompson,  2  Ohio,  95.  Nor  can  an  ejected  tenant, 
under  a  lease  alloiK-ing  him  to  remove  buildings,  set  off  their  value  in  defence  to  this 
action.  Wortliington  v,  Younge,  8  Ohio,  401.  As  to  the  provision  in  the  Code,  see 
M'Kinney  v.  M'Kinney,  8  Ohio  State,  423. 

Action  for  Waste,  The  statute  of  Marlbridge,  1268,  gave  an  action  to  recover  full 
damages  for  waste  against  tenants  occupying  under  lease.  1  Cruise,  Dig.  69.  The 
statute  of  Gloucester,  1277,  gave  an  action  to  recover  the  place  wasted,  and  treble 
damngos  against  all  tenants.  The  statute  of  Anne,  1708,  exempted  tenants  from  acci- 
dental <lamages.  And  there  was  an  ancient  writ  of  estrepemeiU  which  authorized  the 
sheriff  to  prevent  waste.  3  Black.  Com.  225  ;  4  Kent,  Com.  77,  80.  The  more  mod- 
em tcrit  of  waste  also  authorized  the  recovery  of  the  place  wasted,  and  treble  damages. 

40 
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must  consist  in  detaining  the  possession  from  him  who  is  entitled 
thereto,  or  doing  some  injury  to  the  property  without  detaining 
the  possession.    1.    Real   actions  not  being  in  use  here,   the 
general  remedy,  where  possession  of  land  is  unlawfully  witlilield, 
is  ejectment,  which  may  be  maintained  against  the  person  wrong- 
fully in  possession,  by  any  one  who  has  a  legal  right  to  such  pos- 
session.    But  for  certain  cases  requiring  a  more  speedy  remedy, 
as  where  one  unlawfully  and  forcibly  enters  and  detains  the  prem- 
ises of  another,  or  having  la^'fully  entered,  unlawfully  and  forcibly 
detains  the  same,  a  more  summary  remedy  has  been  provided  in 
this  State,  by  an  action  for  forcible  entry  and  detainery  to  be  tried 
before  a  justice  of  the  peace.     At  common  law,  this  forcible  entry 
and  detainer  was  an  indictable  offence,  but  is  not  so  here.     In 
addition  to  these  general  remedies,  there  are  proceedings  in  dower 
and  partition,  as  will  be  seen  hereafter,  adapted  to  those  particular 
claims ;  and  a  court  of  chancery  will  often  enable  one  to  recover 
possession  of  land  when  there  is  no  remedy  at  law.     2.  For  inju- 
ries done  to  real  property  without  detaining  the  possession,  the 
general  rule  is,  that  if  the  injuries  be  forcible,  the  remedy  is  tres- 
pass j  if  not  case  ;  these  being  the  only  actions  which  can  be  main- 
tained for  such  injuries.     The  theory  of  the  law  is,  that  the  land 
of  every  person  is  enclosed  and  set  apart  from  that  of  his  neigh- 
bor, either  by  a  visible  and  tangible  fence,  or  by  an  ideal  and 
invisible  boundary ;  and  therefore  every  unwarrantable  entry  upon 
the  land  of  another  is  deemed  a  forcible  breaking  of  his  close, 
and  the  remedy  is  by  an  action  of  trespass  quare  clausum  f regit. 

Id.  But  thoM  have  nerer  been  in  force  here.  The  remedy  has  been  an  action  on  the 
case,  to  recover  simple  damaffes  for  the  waste  committed,  unless  in  case  of  dower,  when 
by  statute  the  place  itself  is  forfeited. 

Action /(tr  a  Nuisance,  Where  the  alleged  nuisance  is  a  dam  erected  across  a  water- 
course, some  actual  damage  must  be  proved.  Cocjper  v.  Hall,  5  Ohio,  820.  Injury  to 
health  will  be  sufficient.  Story  v,  Hammond,  4  Ohio,  376.  Domages  may  be  recov- 
ered in  Ohio,  though  occAsioned  by  the  diversion  of  a  watercourse  in  Pennsylvania. 
Thayer  v.  Brooks,  17  Ohio,  489.  And  one  di^^ng  away  the  bank  of  a  stream  on 
his  own  land  is  liable  for  flooding  land  below  him.  Byrd  v.  Blessing,  11  Ohio  State, 
A62.  The  vendee  of  land  in  possession,  under  an  existing  contract  of  sale,  is  not  liable 
to  an  a<*tion  by  the  vendor  for  an  injury  to  the  land.  Stauffer  v.  Eaton,  13  Ohio,  322. 
Where  th«»  owner  below  grants  land  above,  with  the  privilege  of  draining  the  creek  as 
low  as  he  pleases  at  all  times,  he  cannot  sne,  though  the  creek  be  wholly  diverted. 
Potter  r.  Burton,  15  Ohio,  196.  When  a  city  has  established  a  grade,  and  improve- 
ments are  made  with  reference  to  it,  an<l  the  grade  is  afterwards  changed,  the  city  is 
liable  for  damages  thereby  occasioned.  Ooodloe  w.  Cincinnati,  4  Ohio,  500  ;  McComhs 
V.  Akron,  15  Ohio,  474  ;  Akron  v,  McCombs,  18  Ohio,  229  ;  Cmwford  v.  Delaware,  7 
Ohio  State,  459.  But  this  doctrine  is  not  hold,  I  believe,  in  any  other  State.  Badcliff 
r.  Mayor,  &c.  of  Brooklyn,  4  Comst.  195,  and  cases  there  cited. 

Actions  for  the  Use  or  Price  of  Land,  The  action  for  use  and  occupation  presup- 
poses a  tt'uantr)'.  Butler  v.  Cowles,  4  Ohio,  205  ;  Kichey  v.  Hinde,  6  id.  871  ;  Moors 
V.  Beasley,  3  id.  294.  It  may  have  been  under  a  parol  lease  or  a  void  lease.  Wilson  v. 
Trustees,  8  Ohio,  174.  The  action  will  not  lie  where  the  tenant  holds  adversely  ;  nor 
by  a  purchaser,  on  foreclosure,  against  a  tenant  of  the  mortgagor.  Peters  p.  Elkins,  14 
Ohio,  344.  The  action  may  be  in  debt  or  assumpsit,  and  the  common  count  is  suffi- 
cient ;  Armstrong  v.  Clark,  17  Ohio,  495  ;  unless  there  be  something  peculiar  in  the 
eontract.  Tullis  v.  Wiley,  6  Ohio,  294  ;  Potts  v.  Rider,  3  id.  70.  Where  the  title  to 
land  fails  in  ]>art  or  in  the  whole,  the  purchase-money  may  be  recovered  to  the  extent 
of  the  failure.     Taft  v.  Wildman,  15  Ohio,  123  ;  Michael  v.  Mills,  17  id.  601. 
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In  order  to  maintain  this  action,  the  plaintiff  must  at  the  time 
have  the  actual  possession  of  the  land,  which  alone  will  be  suffi- 
cient against  a  mere  intruder.  But  if  the  defendant  entered  under 
color  of  title,  then  the  plaintiff  must  show  a  legal  right  of  posses- 
sion. This  is  regarded  as  merely  a  possessory  action ;  and  there- 
fore a  person  entitled  to  the  emblements  or  vesture  of  land,  may 
maintain  trespass  even  against  the  owner  of  the  land,  who  forci- 
bly prevents  him  from  taking  them  away.  We  have  seen  that 
in  ejectment  the  damages  are  merely  nominal,  the  main  object  of 
the  action  being  to  recover  possession.  If,  therefore,  the  plaintiff 
would  recover  damages  for  the  wrongful  detention  of  the  land, 
or  in  other  words,  the  intermediate  profits  during  the  period 
of  wrongful  possession,  he  must  bring  a  separate  action,  which 
is  t^jrmed  trespass  for  mesne  profits.  Of  the  injuries  to  land  not 
accompanied  by  force,  one  of  the  most  frequent  is  that  of  waste^ 
which  we  have  seen  to  be,  where  the  tenant  for  life  or  years  does 
some  permanent  injury  to  the  inheritance,  with  respect  to  the 
buildings,  timber,  or  soil;  and  the  remedy  is  by  action  on  the 
case^  because  the  wrong-doer  is  rightfully  in  possession.  Another 
injury  is  slander  of  title,  which  is  redressed  by  an  action  on  the 
case.  But  there  is  rarely  occasion  for  such  remedy  now,  because 
the  goodness  or  badness  of  title  is  readily  ascertained  by  searching 
the  records^  and,  therefore,  the  most  false  and  malicious  asser- 
tions respecting  it  can  do  very  little  harm.  The  remaining  inju- 
ries to  land  may  be  classed  under  the  general  head  of  nuisances, 
the  remedy  for  which,  besides  abatement  of  the  nuisance,  is  an 
action  on  the  case.  The  most  important  of  these  nuisances  are, 
overhanging  another's  dwelling  so  as  to  throw  the  water  upon  his 
roof ;  obstructing  another's  ancient  lights,  that  is,  lights  enjoyed 
for  twenty  years  or  more;  corrupting  the  atmosphere  with  noisome 
smells,  so  as  to  render  another's  residence  unhealthful  or  uncom- 
fortable, and  overflowing  another's  land  by  diverting  or  interrupt- 
ing established  watercourses.  This  part  of  our  law  relating  to 
realty  furnishes  a  strong  contrast  to  the  corresponding  portion  of 
the  English  law  in  respect  to  its  simplicity.  Blackstono  devotes 
to  it  seven  chapters,  replete  with  technical  learning  about  abate- 
ment^  intrusion,  disseisin,  discontinuance,  deforcement,  subtraction, 
and  disturbance,  with  all  of  which  we  may  dispense  entirely,  unless 
wc  choose  to  study  it  as  a  matter  of  curiosity. 

Wrongs  to  personal  property  may  be  considered,  first,  with  refer- 
ence to  things  in  possession,  and  secondly,  with  reference  to  things 
in  action.  First,  things  in  possession  are  liable  to  two  kinds  of 
injuries :  namely,  wrongful  deprivation  of  possession,  and  abuse 
without  deprivation  of  possession ;  with  respect  to  which  the  fol- 
lowing general  rules  may  be  laid  down.  1.  If  goods  be  wrong- 
fully taken  from  my  possession,  whether  I  be  the  absolute  owner 
or  only  entitled  to  the  temporary  possession  thereof,  I  may  bring 
trespass  de  bonis  asportatis,  for  such  wrongful  taking ;  or  waiving 
the  wrongful  taking,  I  may  bring  trover  for  the  wrongful  deten« 
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tion;  or,  if  I  would  recover  the  specific  goods,,  rather  than  their 
value,  together  with  damages  for  the  detention,  I  may  bring  deti- 
nue or  replevin.  If  the  original  taking  were  rightful,  and  the  de- 
tention only  is  wrongful,  I  cannot  bring  trespasSj  but  must  choose 
between  trovevj  detinue^  and  replevin.  3.  If  goods  be  forcibly  in- 
jured while  in  my  rightful  possession,  I  may  bring  trespass^  and, 
perhaps,  waiving  the  force,  I  may  bring  case^  but  this  is  doubtful. 
4.  If  goods  in  my  rightful  possession  be  injured  through  the  neg- 
lect or  misconduct  of  another,  without  force,  my  only  remedy  is 
case ;  for  trover,  detinue,  and  replevin  presuppose  a  wrongful 
possession  in  the  defendant.  5.  If  my  goods,  rightfully  in  the  tem- 
porary possession  of  another,  be  injured  in  any  way  not  amounting 
to  a  conversion^  whether  by  force,  neglect,  or  misconduct,  my  only 
remedy  is  an  action  on  the  case. 

Secondly,  things  in  action^  consisting  of  contracts  and  legal  obli- 
gations, are  liable  only  to  one  kind  of  injury,  namely,  non- 
performance ;  but  the  nature  of  the  remedy  varies  according  to 
the  nature  of  the  obligation  ;  respecting  which  the  following  rules 
may  be  laid  down :  1.  If  a  debt,  technically  so  called,  be  due  me, 
that  is,  a  sum  of  money  already  liquidated,  or  capable  of  being 
liquidated  with  certainty,  whether  it  be  a  statutory  penalty,  or  a 
voluntary  indebtedness  by  contract  under  seal,  or  writing  without 
seal,  or  simply  implied  by  law,  I  may  bring  the  action  of  debt. 
2.  If  this  liquidated  sum  be  evidenced  by  a  contract  under  seal, 
I  have  an  option  between  debt  and  covenant ;  and  if  by  a  contract 
not  under  seal,  whether  express  or  implied,  I  have  an  option  be- 
tween debt  and  assumpsit.  3.  If  there  be  a  contract  for  any 
thing  else  than  a  liquidated  sum  of  money,  and  it  be  under  seal, 
the  only  remedy  is  covenant;  and  if  not  under  seal,  the  only 
remedy  is  assumpsit. 

§  210.  Prooe88.(a)  The  preceding  remarks  have  prepared  the 
student  to  answer  the  first  question  of  practice ;  namely,  what  is 
the  proper  action  to  be  brought  ?  The  next  inquiry  is,  how  is  such 
action  to  be  commenced  and  prosecuted?  Judicial  proceedings 
naturally  divide  themselves  into  five  parts.  1.  The  process^  in- 
cluding the  means  whereby  the  parties  are  brought  before  the 
court.  2.  The  pleadings^  including  the  means  of  making  up  an 
issue  between  the  parties.  3.  The  trials  including  what  relates  to 
jurors  and  witnesses.  4.  The  judgment^  including  what  relates  to 
appeals  and  writs  of  error.  6.  The  execution^  including  the  means 
of  carrying  the  judgment  into  effect.  I  am  to  speak  first,  then,  of 
process^  a  term  which  embraces  all  writs  and  orders  issued  by 
courts  to  their  executive  ofiicers  in  the  course  of  judicial  pro- 
ceedings.    In  England,  where  the  king  is  in  theory  the  fountain 

(a)  With  respect  to  the  fcdei*al  courts,  the  act  of  Congress  of  1798  adopted  the 
State  laws  in  regard  to  process  as  they  existed  in  1789,  The  act  of  1828  adopts  the 
State  laws,  in  regard  to  final  process  hoth  in  law  and  equity,  as  they  then  existed  ; 
but  provides  that  the  federal  courts  may  by  rules  conform  such  process  to  the  altera- 
tions since  made  by  State  laws.  See  JBronson  v.  Kinzie,  1  Howard,  311 ;  Duncan  v. 
Darst,  id.  801. 
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of  justice,  the  first  step  in  any  civil  action  is  to  obtain  an  original 
writ^  (a)  which  is  a  mandatory  letter  in  the  king's  name  and 
under  the  great  seal,  issuing  out  of  the  court  of  chancery,  and 
commanding  the  defendant  to  satisfy  the  plaintiff,  or  else  appear 
in  the  proper  court  and  answer  for  his  default.  This  writ  is  there 
deemed  necessary  to  give  the  courts  of  law  jurisdiction.  In  mod- 
ern practice,  however,  it  is  usdally  dispensed  with  by  recourse  to 
a  fiction,  and  a  proceeding  by  bill  substituted.  But  in  this  coun- 
try there  is  no  occasion  for  an  original  writ,  and  nothing  in  the 
nature  of  a  proceeding  by  bill.  Our  courts  derive  their  jurisdic- 
tion from  the  constitution,  and  require  no  writ  to  confer  it  in 
particular  cases.  Accordingly,  all  process  is  here  divided  into 
meme  and  final;  the  former  signifying  all  process  before  judg- 
ment, and  the  latter  all  process  after  judgment.  The  constitution 
requires  all  process  to  issue  in  the  name  of  the  State ;  but  it  issues 
under  the  seal  of  the  proper  court,  and  is  attested  by  the  clerk. 
As  a  general  rule,  all  courts  are  invested  with  power  to  enforce 
obedience  to  any  process  they  are  authorized  to  issne.  We  have 
express  provision  to  this  effect,  though  the  power  would  exist  in- 
cidentally. Disobedience  is  technically  denominated  a  contempt^  (6) 
and  may  be  punished  by  attachment,  fine,  imprisonment,  and 
sometimes  sequestration  of  property.  Moreover,  the  officer  who  is 
charged  with  executing  any  process  may  call  to  his  aid  the  posse 
comitattiSj  or  power  of  the  county;  and  it  is  made  the  duty  of 
every  person  to  render  assistance  when  called  upon,  under  pen- 
alties for  refusal.  Even  the  military  force  of  the  county  may  be 
called  out,  if  necessary.  The  theory  is,  that  every  writ,  properly 
issued,  must  be    obeyed  at  all  hazards. 

Precipe,  (tf)    The  first  step,  then,  is  to  procure  the  proper  writ 

(a)  Steph.  on  Plead.  5. 

(6)  Until  a  recent  date,  the  power  of  coarts  to  panish  contempts  has  heen  left  to 
their  discretion,  controlled  only  by  precedents.  By  our  statute  of  1834,  it  is  confined 
to  three  classes  of  cases.  1.  To  the  misbehavior  of  any  person  in  their  pn*sence,  or  so 
near  as  to  obstruct  the  administration  of  justice.  2.  To  the  misbehavior  of  their 
officers  in  their  official  transactions.  3.  To  disobedience  or  resistance,  by  any  person, 
to  any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  said  courts.  And  see 
State  p.  Goff,  Wright,  78  ;  State  v.  Coulter,  id.  421  ;  State  v,  Nixon,  id.  763 ;  Morris 
v.  Marcy,  4  Ohio,  83  ;  Lowe  v.  The  State,  9  Ohio  State,  337  ;  Baldwin  v.  The  State, 
11  Ohio  State,  681 ;  Coe  v.  Columbus,  P.  &  I.  R.  R.  Co.,  10  Ohio  State,  372 ;  in  the 
matter  of  Hackley,  24  N.  Y.  74 ;  Shaw  ».  Shaw,  2  Swab,  k  T.  519  ;  Ex  parte  Ghet- 
wynd,  Jie  Mulock,  4  Am.  Law  Register  (n.  s.),  298  ;  Ex  parte  l^ngdon,  25  Vt.  680  ; 
82  Vt.  253 ;  id.  258 ;  Clarke's  case,  12  Cush.  320.  The  power  to  punish  contempt 
is  inherent  in  legislative  and  judicial  tribunals  ;  and  see  as  to  the  practice  in  such  cases. 
State  V.  Mathews,  87  N.  H.  450.  A  party  committed  until  he  puige  the  contempt  by 
appearing  before  the  grand  jury,  is  entitled  to  his  discharge  when  the  grand  jury  has 
been  discharged.     Ex  parte  Miiulsby,  13  Md.  625. 

(e)  Under  the  Code,  the  first  step  is  to  file  a  petitixm,  setting  forth  purely  the  cause 
of  action,  which  corresponds  to  a  declaration  in  law,  a  bUl  in  chancery,  and  a  libel  in 
admiralty,  and  must  be  verified  by  affidavit.  And  this  petition  must  ne  accompanied 
by  a  precipe  ;  §  55-60.     And  see  as  to  Precipe,  Coffee  v.  The  State,  6  Ohio,  150. 

Precipe.    A.  B.  |  Court  of 

V,      >  Action  of  ' 

C.  D.  )  Damages dollars. 

The  clerk  of  the  court  of  -^ for county,  Ohio,  will  issue  a  writ  of 

returnable  ,  and  indorse  that  suit  is  brought  to  [describe  briefly  the 


OMM  of  actionj.    [Date.]  £.  F.,  Atty.  for  Pml 
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to  be  issued.  This  is  done  by  delivering  to  the  clerk  a  precipe^ 
which  is  a  brief  written  order  to  him  to  issue  the  writ  required. 
It  may  be  made  by  the  plaintiff  or  his  attorney,  but  usually  by  the 
latter.  It  names  the  court,  the  parties,  the  action,  the  writ,  and 
the  damages,  in  all  which  respects  the  writ  and  pleadings  must 
correspond  with  the  precipe.  The  only  action,  in  which  no  pre- 
cipe is  required,  is  ejectment,  where  a  copy  of  the  declaration  and 
notice  takes  the  place  of  a  writ.  Upon  filing  the  precipe,  it  is 
the  duty  of  the  clerk  to  obey  it  in  a  reasonable  time ;  and  if  he 
fail  to  do  so  he  is  liable  in  damages  on  his  official  bond.  The  only 
part  of  the  precipe  which  is  entirely  discretionary  is  the  damages^ 
as  to  which  the  rule  is  to  lay  them  high  enough,  to  cover  all  that 
cau  by  possibility  be  recovered ;  since  you  cannot  recover  more 
than  you  claim,  though  you  may  less.  If  the  writ  required  be  a 
capiaSj  attachment^  or  replevin^  which,  by  the  law  of  this  State,  do 
not  issue  b&  a  matter  of  course,  at  the  mere  suggestion  of  the 
plaintiff,  but  only  when  certain  facts  exist,  which  are  specified  in 
the  statute,  these  facts  authorizing  the  writ  must  be  evidenced  by 
affidavit  of  the  plaintiff,  his  agent,  or  attorney.  An  affidavit  is  a 
written  oath  or  affirmation,  subscribed  by  the  party  making  it, 
and  certified  by  some  officer  qualified  to  administer  oaths.  In 
these  cases,  the  affidavit  must  accompany  the  precipe.  In  describ- 
ing the  parties  to  the  writ,  their  additions,  occupations,  or  titles 
need  not  be  stated.  If  they  have  a  middle  name,  the  initial  letter 
only  need  be  used ;  but  otherwise  the  full  name.  In  describing 
partners,  the  individual  names  are  first  stated,  and  then  the  part- 
nership name.  In  describing  a  corporation,  care  must  be  taken 
to  use  the  exact  name  mentioned  in  the  charter,  since  it  can  only 
be  known  by  that  name.  The  cause  of  action  must  be  substan- 
tially set  forth  in  the  precipe,  so  that  the  clerk  may  indorse  it  on 
the  writ ;  otherwise  the  court  will,  on  motion,  quash  tlie  writ  at  the 
costs  of  the  plaintiff.  The  writs  by  which  an  action  is  ordinarily 
commenced  are  summons^  capias,  attachment^  and  replevin.  But 
before  considering  these,  I  will  briefly  describe  the  writs  of  scire 
faciaSj  habeas  corpus,  mandamus,  and  quo  warranto^  which  are 
resorted  to  on  particular  occasions. 

Scire  Facias,  (a)  This  is  the  name  of  a  writ  founded  upon 
some  matter  of  record,  as  a  judgment  or  recognizance ;  its  pur- 
pose being  to  notify  the  party  against  whom  it  issues,  to  show 
cause  why  some  step  founded  upon  such  record  should  not  be 
taken  against  him.  Li  this  State,  the  cases  in  which  it  may  be 
issued  are  pointed  out  by  statute ;  and  it  is  sometimes  in  the 
nature  of  a  new  action,  but  more  generally  a  consummation  of 
some  former  action.  The  cases  in  which  it  may  be  here  issued 
are  as  follows :  1.  To  make  joint  defendants,  who  were  not  served 
witli  process  originally,  parties  to  a  judgment  already  recovered 
against  their  co-defendants.     2.  To  obtain  further  damages  on  a 

(a)  6  Dane's  Abr.  462  ;  Wilcox's  Forms,  231 ;  Wolf  v.  Poundsford,  i  Ohio,  W. 
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penal  bond,  after  an  original  judgment  for  the  whole  penalty,  in 
consequence  of  new  breaches  of  the  condition  of  such  bond  after 
flucli  original  judgment.  3.  To  revive  a  judgment  in  favor  of  the 
executor  or  administrator  of  a  deceased  plaintiff,  or  against  the 
executor  or  administrator  of  a  deceased  defendant,  when  the  plain- 
tiff or  defendant  has  died  after  judgment ;  for  if  the  death  took 
place  before  judgment,  they  are  made  parties  to  the  suit  by  cita- 
tion. 4.  To  revive  a  dormant  judgment,  that  is,  a  judgment  on 
which  no  execution  has  been  issued  for  five  years.  6.  To  make 
the  sureties  of  a  sheriff  parties  to  a  judgment  of  amercement 
against  him  for  neglect  of  duty.  6.  To  subject  real  estate  to  the 
satisfaction  of  a  judgment  rendered  by  a  justice  of  the  peace,  when 
there  is  no  personal  property  to  satisfy  such  judgment.  7.  To 
obtain  satisfaction  for  any  injury  arising  from  the  neglect  of  duty 
of  any  executor,  administrator,  or  other  officer,  after  judgment 
has  been  recovered  on  his  official  bond,  in  favor  of  some  other 
person.  8.  To  compel  special  bail  to  satisfy  the  judgment  re- 
covered against  their  principal.  9.  To  obtain  satisfaction  of  a 
judgment  against  the  principal  in  favor  of  bail,  who  have  been 
compelled  to  pay  such  judgment.  In  all  these  cases,  the  writ  of 
scire  facias  recites  the  facts  which  authorize  it  to  be  issued,  and 
then  commands  the  sheriff  to  make  known  to  the  party,  against 
whom  it  issues,  that  he  appear  in  court  and  show  cause,  il  any 
there  be,  why  the  contemplatxid  step  should  not  be  taken  against 
him.  If  he  can  be  found,  the  sheriff  serves  him  with  a  copy  of 
the  writ,  and  returns,  scire  feci  ;  if  not  found,  the  sheriff  returns 
nihil;  and  in  proceedings  against  special  bail,  two  returns  of  nihil 
are  held  equivalent  to  service.  All  proceedings  by  scire  facias 
have  this  peculiarity,  that  the  writ  itself  operates  as  a  declaration, 
and  may  be  pleaded  or  demurred  to,  as  will  be  explained  here- 
after. 

Habeas  Corpus,  (a)  The  nature  of  this  writ  has  already  been 
described.  We  have  seen  that  it  is  the  great  writ  of  liberty,  and 
that  it  may  be  issued  in  favor  of  any  person  unlawfully  detained 
in  the  custody  of  another,  whether  under  color  of  legal  process, 
or  the  right  of  a  parent,  master,  or  guardian,  or  any  other  pretext 
whatsoever.    Application  may  be  made  in  writing,  by  the  person 

(a)  AntCy  p.  205.  The  proceedings  on  the  writ  are  not  affected  by  the  Code,  §  604  ; 
but  are  regulated  by  the  statute  of  1811.  See  act  of  March  27,  1858,  restoring  section 
six  of  the  act  of  Jan.  22,  1811,  and  section  nine  of  the  act  of  Feb.  8,  1847,  and  re- 
pealing the  act  of  April  5,  1856,  which  repraled  those  sections. 

Thefonn  is  as  follows  :  The  State  of  — — ,  county  of  .    To [the 

person  detaining  the  applicant].     We  command  you  that  you  have  the  body  of ^ 

said  to  be  detained  in  your  custody,  together  with  the  cause  of  his  detention,  before 

[the  court  or  judge],  at ,  on  the [name  the  day  and  hour],  to  abide  such 

order  as  shall  then  and  there  be  made  in  this  behalf ;  and  have  you  then  and  there 
this  writ  with  your  doings  thereon.  Given  under  the  seal  of  said  court  this  [date]. 
Attest ,  clerk.     [Seal  of  court.] 

The  return  may  be  as  follows  :  I  have  the  body  of  said before  the  [court  or 

judgp],  pursuant  to  the  within  onler  ;  and  do  certify  that  the  said was  by  me 

taken  into  custody  on  the ,  and  is  now  detained  by  virtue  of  [here  set  forth  the 

authority  for  detention].     [Date  and  signature.] 
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imprisoned,  or  any  other  person  in  his  behalf,  to  either  of  the 
courts  in  term  time,  or  any  judge  thereof  in  vacation.  If  the 
cause  of  detention  be  legal  process,  it  must  be  set  forth  in 
the  application.  If  not,  the  truth  of  the  application  must  bo 
evidenced  by  affidavit.  If  the  court  or  judge  allow  the  writ, 
such  allowance  is  indorsed  on  the  application,  and  the  time  is 
fixed  for  the  return  of  the  writ.  The  writ  is  addressed  to  the  per- 
son holding  the  applicant  in  custody,  and  directs  him  to  have  the 
body  of  the  applicant,  together  with  the  cause  of  detention,  before 
the  court  or  judge  at  the  time  specified.  Any  disinterested  per- 
son may  serve  the  writ,  by  delivering  it  to  the  person  to  whom  it 
is  addressed,  and  retaining  a  copy  to  proceed  upon  in  case  of 
default.  The  writ  is  returned  by  bringing  the  person  detained 
before  the  court,  and  setting  forth  the  cause  of  detention  in  writ- 
ing. The  court  or  judge  then  examines  into  the  cause  of  de- 
tention, and  either  remands  the  person  back  into  custody,  or 
discharges  him,  or  holds  him  to  bail,  as  the  facts  of  the  case 
may  warrant. 

Mandamvs.  (a)  At  common  law  this  was  a  prerogative  writ, 
and  not  a  writ  of  right.    In  this  State,  it  is  provided  for  by 

(a)  High,  Moses,  Wood,  Tapping,  on  Mandamus.  Proceedings  on  mandamus  tie 
regulated  t)y  the  Code.  The  writ  may  be  issue^l  to  any  inferior  tribunal,  corporation, 
b^rd,  or  person,  to  compel  the  performance  of  a  duty  ]>resoribed  by  law  to  any  office, 
trust,  or  station,  but  not  so  as  to  control  judicial  discretion.  It  may  be  issued  on  the 
information  of  the  party  beneficially  interested,  supported  by  affidavit.  The  allowance 
must  be  indorsed  on  the  writ  by  the  judge  who  CTnnts  it.  The  return  is  made  by 
answer,  and  tliere  ai-e  no  other  pleadings.  Beckel  v.  Union  Township,  9  Ohio  State, 
699 ;  Johiies  v.  Auditor,  4  id.  498  ;  State  r.  Commissioners  of  Perry  Co.,  5  id.  497. 
The  issues  are  tried  as  in  any  other  civil  action.  There  may  be  a  judgment  for  dam- 
ages, §  6753.  Tlie  law  of  mandamus  is  very  fully  discussed  in  Marbury  v.  Madison, 
1  Cranch,  137;  Kendall  v.  Stokes,  12  Peters,  524  ;  Decatur  v.  Paulding,  14  id.  497  ; 
Brashcar  v.  Mason,  6  How.  92  ;  U.  S.  v.  Seaman,  17  id.  225  ;  U.  8.  v.  Guthrie,  17  id. 
284  ;  U.  S.  V.  Addison,  22  id.  174.  And  see  State  v.  Trustees,  2  Ohio,  108  ;  State  «. 
Com.  Pleas,  3  id.  49  ;  State  v.  Todd,  4  id.  351  ;  State  v.  Moffit,  5  id.  858  ;  Cases  of 
Turner  &,  Knzer,  5  id.  542,  644  ;  Universal  Churcli  v.  Trustees,  6  id.  445 ;  Burnet  v. 
Auditor,  12  id.  54  ;  Smith  v.  Commissioners,  9  id.  25  ;  State  r.  Treasurer,  17  id.  32, 
184  ;  State  v.  Auditor,  19  id.  116,  125  ;  State  v.  Cincinnati,  19  id.  178;  State  v. 
Commissioners,  19  id.  415  ;  Stat*?  v.  Bailey,  7  Clarke  (Iowa),  390 ;  HoUister  v.  Judges 
of  District  Court,  8  Ohio  State,  201  ;  The  State  v.  Govenior  of  Ohio,  6  id.  628  ;  City 
of  Zanesvillo  v.  Auditor  of  Muskingum  Co.,  id.  689  ;  Shelby  v,  Hoffman,  7  id.  450 ; 
Cass  Township  v.  Dillon,  16  Ohio  State,  39  ;  The  State  ex  rtL  Anderson  v.  Harris,  17 
Ohio  State,  608  ;  The  State  ex  rel.  Hayes  v.  C.  k  I.  B.  B.  Co..  17  Oliio  State,  108 ; 
Tlie  State  v.  I^wis,  10  Ohio  State,  128.  The  court  will  not  by  mandamus  compel  a 
party  to  do  what  by  a  subsisting  de<:ree  of  injunction  he  is  proliibited  from  doing, 
although  the  party  seeking  the  reme<]y  by  ninndamus  is  not  a  jtarty  to  the  decree  of 
injunction.  Ohio  and  Indiana  R.  B.  Co.  v.  Commissioners  of  Wyandot  Co.,  7  id.  278. 
Though  an  inferior  boanl  or  tribunal  failed  to  perform  a  ministerial  duty  at  the  pro|)er 
time,  a  mandamus  will  not  issue  to  compel  its  ]>crfonnance  if  it  is  no  longer  consistent 
with  the  substantial  rights  of  other  parties,  or  with  public  interests.  Nor  will  it  issue 
when  it  must  evidently  be  alwrtive  and  fniitless.  Ingerson  v.  Berry,  14  Ohio  State, 
815.  Obligations  arising  upon  contract  merely,  and  involving  no  trust,  cannot  be  en- 
forceil  by  mandamus.  Boss  Co.  v.  Z.  &  M.  Turnpike  Co.,  16  Ohio  State,  808.  It  will 
not  lie  to  compel  a  judge  who  has  once  consi«lered  and  <lpcitled  a  cjise  to  hear  it  again. 
Ex  parte  Newman,  14  Wall,  152.  Befoi-e  an  officer  will  be  n^quired  by  mandamus 
to  do  an  act,  the  application  must  show  that  all  the  evidence  required  by  the  statute 
upon  which  he  is  to  act  was  placed  before  him.  Cincinnati  College  v.  La  Bue,  22 
Ohio  State,  469. 
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statute.  Its  object  is  to  compel  the  performance  of  some  public 
duty,  by  some  public  person,  when  there  is  no  other  specific  legal 
remedy.  It  may  be  addressed  to  any  public  officer,  corporation, 
or  inferior  court,  requiring  them  to  do  some  specific  legal  act, 
agreeably  to  law.  It  presupposes  a  neglect  of  duty,  and  never  is- 
sues for  a  mere  lack  of  discretion.  Its  most  common  purpose  is 
to  enforce  the  admission  of  a  person  to  an  office  to  which  he  has 
been  legally  elected  ;  or  his  restoration  to  an  office  from  which  he 
has  been  illegally  removed.  It  issues  at  the  instance  of  the  party 
injured,  upon  proper  showing  made  to  the  court,  and  not  as  a 
matter  of  course.  On  application  for  a  mandamus,  the  first  step 
is  to  issue  an  alternative  mandamus,  reciting  tlie  facts  making  out 
the  delinquency,  and  commanding  the  delinquent  to  do  the  thing 
required,  or  show  cause  for  the  omission.  This  is  sometimes 
called  a  rule  to  show  cause  why  a  mandamus  should  not  issue ; 
and  the  court  will  hear  argument  in  opposition  to  this  application. 
If  the  rule  be  granted,  and  the  delinquent  on  being  served  refuse 
to  make  any  return,  he  is  in  contempt,  and  may  be  proceeded 
against  by  attachment.  If  return  be  made,  and  the  cause  shown 
be  not  sufficient,  it  may  be  demurred  to.  If  not  true,  it  may  be 
pleaded  to  and  the  issue  tried  by  a  jury.  If  the  verdict  be  against 
the  delinquent,  instead  of  sending  the  injured  party  to  his  action 
upon  the  false  return,  as  was  the  common-law  rule,  the  court  will 
render  judgment  for  the  damages  and  costs.  And  in  addition 
thereto,  whenever  the  judgment  is  against  the  delinquent,  a  peremp- 
tory mandamus  will  be  ordered  forthwith.  If  the  delinquent  re- 
fuse obedience,  he  is  fined  at  the  discretion  of  the  court. 

Quo  Warranto,  (a)  This  is  the  name  of  a  writ  which,  at  com- 
mon law,  might  be  issued  against  persons  or  corporations  claiming 
to  exercise  any  office  or  franchise,  for  the  purpose  of  inquiring  into 
their  authority,  and  ousting  them  from  such  office  or  franchise,  in 
case  no  authority  should  be  shown.  But  in  modern  practice 
an  information,  in  the  nature  of  a  quo  warranto,  is  most  frequently 
resorted  to ;  and  such  is  the  practice  in  this  State,  as  regulated 
by  statute.  This  information  is  filed  on  leave  granted  by  the 
court  in  term  time,  or  one  of  the  judges  in  vacation,  by  the  prose- 
cuting attorney  or  attoraey-general,  either  on  his  own  relation  or 
that  of  any  individual,  or  when  directed  by  the  governor,  general 
assembly,  or  supreme  court.  When  the  relation  is  made  by  an 
individual,  it  must  be  evidenced  by  his  affidavit.  The  cases  pro- 
vided for  are  as  follows :  1.  When  any  person  shall  usurp  any 
public  office,  civil  or  military,  or  any  franchise,  or  any  office  in  a 
private  corporation.     2.  When  any  civil  or  military  officer  shall 

(a)  Proceedings  on  quo  lonrranto  were  not  affected  by  the  Code;  but  regulated  by 
the  act  of  1838  -{untU  1880.  They  now  are  civil  actions  under  the  Code.  Stjite  ex  rel, 
V.  Thom{>son,  34  Ohio  State,  Se:^.  And  see  Ohio  R  R.  Co.  v,  Ohio,  10  Ohio,  360; 
State  V,  Granville,  11  id.  1  ;  State  v.  Jacobs,  17  id.  143  ;  State  p.  BeMier,  15  id.  753, 
and  16  id.  358  ;  Bank  of  Mt.  Pleasant,  5  id.  249  ;  State  v.  Moffit,  5  id.  358  ;  State  v, 
Bryce,  7  id.  2  pt.  82  ;  HuUman  v.  Honcomp,  5  Ohio  State,  237  ;  State  v,  Bucklaud* 
6  id.  216.     Sec  aiUCy  p.  81,  note. 
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Iiave  done  or  sufiFered  any  act  which  works  a  forfeiture  of  his  of- 
fice. 8.  When  any  association  of  persons  shall  assume  to  act  as  a 
corporation  withmit  being  incor^Tratcd.  4.  ;Whcn  any  corpora- 
tion  sliall  have  violated  its  charter,  or  forfeited  it  by  non-user,  or 
done  any  act  amounting  to  a  surrender,  or  misused  or  usurped 
any  franchise.  The  information  sets  forth  specifically  the  facts 
which  form  the  predicate  of  the  proceeding,  and  is  in  the  nature 
of  a  declaration.  On  motion  for  leave  to  file  it,  the  court  may 
order  notice  to  be  given  to  the  opposite  party,  and  hear  argument 
in  opposition.  When  the  information  has  been  filed,  a  summons 
issues,  which  is  served  and  returned  as  in  other  cases.  The  de- 
fendant may  then  demur  or  plead  to  the  information,  and  the  issue 
is  tried  as  will  be  described  hereafter.  When  the  complaint  is  for 
usurping  an  office  claimed  by  other  persons,  their  claims  are  set 
forth  in  the  information,  and  the  judgment  will  embrace  an  ouster 
of  the  usurper,  and  an  admission  of  the  rightful  claimant,  (a)  The 
latter  may  also  bring  his  action  on  the  case  for  damages  against 
the  former,  at  any  time  within  one  year  after  the  judgment.  When 
the  proceeding  is  against  a  corporation  to  enforce  a  forfeiture,  it 
must  be  commenced  within  five  years.  Upon  judgment  of  forfeit- 
ure, trustees  are  appointed  to  wind  up  its  concerns ;  and  an  ac- 
tion on  the  case  for  damages  may  be  brought  against  the  officers 
of  the  corporation,  by  any  person  injured,  at  any  time  within  three 
years  from  the  judgment.  When  the  proceeding  is  for  usurping 
a  franchise  not  granted  by  the  charter,  it  must  be  commenced 
within  twenty  years,  and  in  this  case  the  judgment  is  that  of  ous- 
ter only.  Obedience  is  enforced,  as  in  other  cases,  by  an  attach- 
ment for  contempt. 

Summons.  (6).  This  is  the  name  of  a  writ,  commanding  the 
sheriff  to  summon  the  defendant  to  appear  in  court  on  a  given  day^ 
and  answer  to  the  charge  of  the  plaintiff.  If  issued  in  term  time, 
it  is  made  returnable  forthwith.     If  in  vacation,  it  is  made  return- 

(rt)  A  judgment  of  ouster  ma)'  be  rendered  without  passing  upon  the  rights  of  the 
claimant  who  tiles  the  application.  Gano  v.  The  State,  10  Ohio  State,  237.  «{ Nor  does  it 
affect  persons  not  parties.  Society  Perun  v.  Cleveland,  43  Ohio  State,  481,  Nor  destroy 
prior  contracts.  Gaff  v.  Flesher,  83  id.  107,  115.^  Where  a  specific  mode  is  pre- 
scribed for  contesting  elections,  that  must  be  followed.  State  v,  Marlow,  15  Ohio 
State,  114. 

{b)  The  Code  makes  the  summons  the  first  process  in  all  cases ;  requires  it  to  be 
returnable  the  second  Monday  after  date,  unless  to  another  county,  and  then  the 
third  or  fourth  Monday  at  option.     R.  S.  §  5039.     The  following  is  the  usual  form:  — 

Form  of  Suvimons,     The  State  of ,  county  of .     To  the  sheriff  of  said 

county  [or  coroner  if  the  sheriff  cannot  act].     We  command  you  to  summon 

[the  defendant]  to  appear  before  our  [describe  the  court]  forthwith  [or  on  the  first  day 

of  the  next  term,  as  the  case  may  be],  to  answer  unto [the  plaintiff],  in  an 

action  of ,  in  damages  $ ;  and  have  you  then  and  there  this  writ,  with 

your  doings  thereon.     Given  under  the  seal  of  said  court,  this  [date].     Attest, , 

clerk.     [Seal  of  court.] 

I  have  omitted  the  word  " grretingj'*  in  the  address  to  the  sheriff,  aa  superfluous. 

Somrtimos  writs  have  the  following  Uste:  "Witness  the  honorable [prusiding 

judge  of  said  court],"  —  then  the  date,  seal,  and  atti'station  of  the  clerk.  But  as  the 
judge  never  signs  his  own  name,  this  adds  nothing  to  the  authority  of  the  writ,  and 
may  be  omitted.  The  writ  is  sufficiently  authenticated  by  the  seal  of  the  court  and 
the  signature  of  the  clerk. 
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able  to  the  beginning  of  the  next  tenn ;  that  is,  the  defendant  is 
notified  to  appear  forthwith,  or  at  the  next  term,  as  the  case  may 
be.  This  is  in  pursuance  of  tlie  rule,  that  all  process  must  be  re- 
turned to  the  court  whence  it  issued,  which  can  only  be  when  the 
court  is  in  session.  The  term  to  which  the  writ  is  returnable  is 
called  the  appearance  term;  and  the  time  specified,  the  returrir 
day.  When  it  becomes  necessary  to  send  process  to  another 
county,  it  is  directed  to  the  sheriff  thereof. 

Service.  The  execution  of  the  command  of  the  writ  is  denom- 
inated service.  A  summons  is  served  by  leaving  a  copy  thereof 
with  the  defendant,  which  is  called  personal  service  ;  or  leaving  it 
at  his  usual  residence,  which  is  called  service  by  copy.  As  no  writ 
is  valid  after  the  return-day,  it  must  be  served  before,  and  the 
sheriff  is  bound  to  use  reasonable  diligence.  The  return  is  in- 
dorsed on  the  back  of  the  writ.  K  the  sheriff  return  the  writ 
"  served^^  the  defendant,  though  he  makes  no  appearance  either 
by  himself  or  attorney,  is  held  to  be  in  courts  and  may  be  pro- 
ceeded against  accordingly.  If  the  return  be  "  not  found  ^^  another 
may  be  issued,  called  an  alias^  and  a  third  called  a  pluries^  and  so 
on,'indefinitely.  If  you  believe  the  defendant,  though  not  found, 
to  be  still  lurking  in  the  county,  you  may  move  the  court  to  have 
proclamation  made.  This  is  a  warning  to  the  defendant  to  appear, 
published  three  successive  days  at  the  door  of  the  court-house,  and 
three  times  in  some  newspaper,  after  which  you  may  proceed  as  if 
service  liad  been  made.  If  the  defendant  removed  to  another 
county  after  issuing  the  writ,  and  before  service,  you  may  have  a 
writ  to  that  county,  which  is  called  testatum  summons^  and  differs 
from  the  common  writ  only  in  stating  the  fact  of  such  removal. 
This  is  allowed  on  the  ground  that  a  suit  has  been  already  com- 
menced  in  the  first  county  before  the  removal;  the  general  prin- 
ciple being,  that  suit  must  be  commenced  in  the  county  where 
the  defendant  is  at  that  time.  But  if  there  be  more  than  one 
defendant,  and  residing  in  different  counties,  you  may  select 
the  county  where  either  is  found  ;  and  if  your  cause  of  action  be 
founded  on  a  contract,  you  may  issue  to  all  the  other  counties ; 
otherwise,  you  can  only  proceed  against  those  found  in  the  county 
where  you  commence,  and  may  be  under  the  necessity  of  institut- 
ing several  suits,  in  different  counties,  for  the  same  cause  of  ac- 
tion. In  all  cases,  however,  the  true  course  is  to  name  all  the 
defendants  in  the  first  precipe  ;  and  then  the  sheriff  will  state  in 
liis  return  those  not  found ;  which  statement  will  authorize  the 
requisite  proceedings  as  to  them.  The  writ  follows  the  precipe, 
in  the  description  of  the  parties,  the  kind  of  action,  and  the  dam- 
ages ;  and  hence  the  necessity  for  accuracy  in  the  specifications  of 
the  precipe.  On  this  writ  the  clerk  indorses  the  cause  of  action 
as  stated  in  the  precipe ;  and  if  the  plaintiff  be  not  a  resident  of 
the  county,  the  writ  must  be  indorsed  by  some  responsible  free- 
holder of  the  county,  as  security  for  costs.  It  is  then  delivered  to 
the  sheriff  for  service.     Usually  this  is  done  by  the  clerk  as  a 
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matter  of  accommodation ;  but  the  clerk  discharges  his  duty  by 
delivering  it  to  the  plaintiff  or  his  attorney.  The  sheriff  is  bound 
to  make  the  service  in  a  reasonable  time,  if  the  defendant  can  t>e 
found ;  and  if  he  fail  to  do  so,  or  make  a  false  return,  he  is  liable 
in  damages  on  his  official  bond.  There  is  also  a  summary  pro- 
ceeding on  motion,  called  amercement,  to  enforce  this  liability. 
When  the  clerk  issues  a  writ,  he  enters  the  suit  in  its  order  on  the 
appearance  docket,  by  substantially  copying  the  precipe  ;  and  when 
the  writ  is  returned,  the  substance  of  such  return  is  also  there 
noted.  The  same  is  true  of  all  subsequent  proceedings,  until  the 
issue  is  made  up,  when  the  suit  is  transferred  to  the  issue  docket. 

Capias,  (a)  This  is  the  name  of  a  writ  commanding  the  sheriff^ 
to  take  the  defendant  and  have  him  before  the  court  to  answer  t)ie 
charge  of  the  plaintiff.  It  is  called  a  capias  ad  respondendum,  to 
distinguish  it  from  another  writ,  issued  after  judgment,  called  a 
capias  ad  satisfaciendum.  In  common  language,  however,  we  call 
the  former  simply  a  capias  and  the  latter  a  ca.  sa.  It  directs  that 
the  defendant  be  compelled  to  appear,  while  a  summons  merely 
directs  that  he  be  notified.  Like  that,  it  is  made  returnable  forth- 
with, or  to  the  next  term,  according  as  it  is  issued  in  term  time  or 
vacation.  There  are,  however,  certain  persons  who  are  privileged 
from  civil  arrest  at  all  times ;  there  are  others  who  are  privileged 
at  particular  times  ;  and  there  are  certain  times  and  places,  when 
and  where  all  persons  are  privileged.  First,  in  this  State,  officers 
and  soldiers  of  the  revolution,  and  females  are  privileged  at  all 
times.  Secondly,  members  and  officers  of  the  federal  and  State 
legislatures  ;  judges,  attorneys,  officere  of  court,  jurors,  witnesses, 
and  suitors ;  officers  and  soldiers  of  the  militia,  and  voters,  are 
severally  privileged,  while  going  to  their  respective  places  of  duty, 
while  remaining  there,  and  while  returning.  Thirdly,  all  persons 
are  privileged  on  Sunday  and  the  fourth  of  July,  and  in  the  halls 
of  the  legislature  and  courts  of  justice,  during  the  sittings  therein. 
Against  these  classes  of  persons,  therefore,  a  capias  would  have 
no  more  effect  than  a  summons.  But  with  these  exceptions  of 
privilege,  the  plaintiff  may  have  a  capias  whenever  he  will  make 
affidavit  that  the  defendant  is  indebted  to  him  in  any  sum  above 
one  hundred  dollars,  naming  the  amount ;  and  that  he  is  about  to 

{a)  Under  the  Code  an  order  of  arrest  takes  the  place  of  a  capias^  as  one  of  the  provi' 
sional  remedies,  and  may  accompany  the  summons,  or  be  obtained  at  any  time  oefora 
judgment,  on  giving  security  for  damages,  and  making  affidavit  of  one  or  more  of  the 
five  following  causes  :  1.  That  the  defendant  has  removed,  or  begun  to  remove,  any  of 
his  property,  to  defraud  his  creditors.  2.  Has  begun  to  convert  it  into  money  for  that 
puii>ose.  3.  Fraudulently  conceals  it.  4.  Has  disposed  of  it,  or  begun  to  dispose  of 
It,  to  defraud  cre<Utors.  6.  Fraudulently  contractecf  the  debt.  R.  S.  §  5492.  But 
no  order  of  arrest  can  go  out  of  the  county.  The  person  arrested  may  be  disi'hai^ged 
on  depositing  with  the  sheriff  the  amount  named  in  the  ordcT  of  an-est,  or  may  give 
hail ;  otlierwise  he  is  committed  to  jail ,  and  the  plaintiff  may  be  rcipiired  to  pay  jail 
fees  weekly  in  advance,  which  shall  be  part  of  the  costs  in  the  oise.  There  is  no  dis- 
tinction between  appearan^,c  and  special  bail,  the  stipulation  being,  that  if  judgment 
be  recovered  against  the  defendant,  he  shall  render  himself  amenable  to  the  process  of 
the  court.  This  obligation  is  discharged  by  his  death,  inipnsonmcnt  in  a  State  prison, 
or  surrender  to  the  sheriff,  or  by  a  legaX  dischaige.     §  149-78. 
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remove  his  property  out  of  the  jurisdiction,  or  convert  it  into 
money,  or  conceal  it,  or  otherwise  dispose  of  it  with  a  view  to  de- 
fraud his  creditors  ;  or  that  he  fraudulently  contracted  the  debt ; 
or  tliat  he  is  about  to  remove  his  person  from  the  jurisdiction ;  or 
that  he  is  not  a  resident  of  the  State.  The  affidavit,  (a)  as  we 
have  seen,  must  be  filed  with  the  precipe.  The  indorsement  on 
the  capias  is  the  same  as  that  on  the  summons  ;  and  the  same  re- 
marks are  applicable  with  respect  to  an  alias^  pluriea^  or  testatum 
capias.  A  capias  is  served  by  arresting  the  defendant.  Mere 
words  do  not  constitute  an  arrest.  The  sheriff  must  touch  the 
body  of  tlie  defendant,  or  lock  the  door  upon  him,  or  do  some 
other  act  of  like  nature.  After  once  touching  him,  he  may  break 
open  his  house  to  take  him,  but  not  before.  For,  till  then,  a  man's 
house  is  his  castle  against  civil  arrest.  If,  however,  the  outer 
door  be  open,  the  sheriff  may  enter,  even  though  he  have  to  break 
an  inner  door.  If  the  sheriff,  having  it  in  his  power,  fail  to  make 
the  arrest ;  or  having  made  it,  suffer  the  party  to  escape,  he  be- 
comes liable  to  an  action  for  damages  on  his  ofiicial  bond.  When 
the  defendant  has  been  thus  arrested,  he  has  an  option  of  three 
things  :  to  put  in  bail ;  to  take  the  benefit  of  the  insolvent  act ;  or 
to  go  in  jail ;  in  which  latter  case  he  may  have  the  prison  limits, 
I  shall  describe  these  in  their  order. 

Bail.  There  are  two  kinds  of  bail ;  namely,  appearance  bail^ 
and  special  bail;  sometimes  called  bail  below  and  bail  above. 
Appearance  bail  is  only  necessary  when  a  capias  issues  in  vaca- 
tion. It  is  the  bail  given  to  the  sheriff,  for  his  own  indemni- 
fication ;  he  being  held  answerable  for  the  appearance  of  the 
defendant  from  the  moment  of  arrest.  It  consists  of  a  bond,  with 
such  sureties  as  the  sheriff  shall  approve,  in  double  the  amount 
claimed  by  the  plaintiff,  conditioned  that  the  defendant  shall  appear 
according  to  the  exigency  of  the  writ.  Upon  giving  appearance 
bail,  the  defendant  is  released  from  custody,  and  the  sheriff  re- 
turns a  copy  of  the  bail-bond.  The  condition  of  this  bond  is  com- 
plied with,  if  the  defendant  appears  according  to  the  exigency  of 
the  writ,  and  either  puts  in  special  bail  in  court,  or  surrenders 
himself  into  the  custody  of  the  slicriff.  If  the  defendant  fails  to 
do  either  of  these  things,  the  plaintiff  has  an  option  of  two  reme- 
dies. He  may  either  take  an  assignment  of  the  bail-bond  from  the 
shetriff,  and  proceed  against  the  sureties ;  or  he  may  take  a  rule 

(a)  j4ffidavil  for  a  Capias.  A.  B.,  the  above  plaintiff  [or  his  acent  or  attorney], 
makes  oath  and  says,  that  C.  D.,  the  above  defendant,  is  justly  indebted  to  the  al)ove 
plaintiiT  in  the  sum  of dollars,  in  manner  and  form  as  stated  in  the  above  pre- 
cipe, and  that  the  abovn  defendant  is  not  a  citizen  or  resident  of  this  State  [or  some 
otner  reason  specified  in  the  statute].  A.  B. 

Jurat.  Subscribed  and  sworn  to  before  me  a  [ofiicial  character]  this  —  ilay 
of ,  in  the  year .  E.  F. 

Writ  of  Capiat  [omitting  the  caption  and  attestation,  which  are  the  same  as  in  a 

sammonsl     .We  command  you  to  take [the  defendant]  and  him  safely  keep,  so 

that  you  have  his  body  safely  before  our  [describe  the  court]  forthwith  [or  on  the  first 

day  of  the  next  term],  to  answer  unto [the  plaintiff],  in  an  action  of  « 

in  damages  f ;  and  have  you  then  and  there  this  writ  with  your  doings  thereon* 
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upon  the  sherilT  to  bring  in  the  body  of  the  defendant  during  the 
term,  and,  on  failure,  compel  him  to  pay  the  debt  and  costs  and 
look  to  the  sureties  in  the  bond.  For  the  law  regards  the  defend- 
ant as  in  the  custody  of  the  sheriff  from  the  moment  of  arrest 
until  special  bail  is  put  in.  But  the  sheriff  may,  for  his  own  in- 
demnity, put  in  special  bail  and  await  the  result  of  tlie  suit 
These  steps  in  default  of  special  bail  must  be  taken  before 
filing  the  declaration ;  otherwise  the  right  to  special  bail  is 
waived,  (a) 

Special  bail  is  given  in  the  form  of  a  recognizance^  (J)  in  which 
the  defendant  and  his  sureties  acknowledge  themselves  indebted 
to  the  plaintiff  in  double  the  amount  of  the  claim,  which  they 
agree  to  pay,  if  default  be  made  in  the  conditions  of  the  recogni- 
zance ;  which  are,  that  if  the  plaintiff  shall  prevail  in  the  suit,  the 
defendant  shall  either  pay  the  judgment  and  costs,  or  surrender 
himself  to  the  sheriff,  or  the  sureties  shall  pay  for  him.  Upon 
giving  special  bail,  the  clerk  makes  out  a  bail-piece^  (c)  purporting 
that  the  defendant  is  bailed  or  delivered  to  his  sureties ;  which  is 
sufficient  authority  for  them  to  take  their  principal,  wherever  they 
can  find  him,  if  they  become  apprehensive  that  he  does  not  mean 
to  be  forthcoming.  The  sufficiency  of  the  sureties  is  judged  of, 
in  the  first  instance,  by  the  clerk  ;  but  the  plaintiff  has  an  oppor- 
tunity of  objecting ^zxih.  thereby  requiring  them  to  justify ;  that  is, 
to  make  oath  that  they  are  worth  the  amount  named  in  tlie  recog- 
nizance, after  their  debts  are  paid.  The  subject  of  bail  is  one  of 
great  intricacy  ;  but  in  this  outline  I  purposely  avoid  details  ;  it 
will  be  seen  by  the  view  presented,  that  the  object  of  taking  bail 
is  not  to  obtain  absolute  security  for  the  debt ;  but  only  security 
for  the  forthcoming  of  the  defendant  at  the  final  termination  of 

(a)  Bail  Bond.    Be  it  known  that  [the  defendant  and  his  snreties]  are  held  and 

finnly  bound  unto  [the  sheriff]  in  the  sum  of  $ [double  the  amount  indorsed  on 

the  writ],  for  the  imyment  of  which  we  do  jointly  and  severally  bind  ourselves  by  these 
presents,  sealed  with  our  seals,  and  dated  this  [date].  But  the  condition  of  this  obliga- 
tion  is,  that  if  the  above  named  [tlefendant]  shall  appear  before  the  [describe  the  court^ 
on  the  first  or  second  day  of  their  next  tenn  to  answer  to  the  alK)ve  [plaintiff],  in  an 

action  of ,  in  damages  % ,  then  this  obligation  is  to  be  void.    [Signed  and 

sealed  by  the  defendant  and  liis  sureties.] 

(h)  Enos  p.  Aylesworth,  8  Ohio  State,  822  ;  Whetstone  v.  Riley,  7  id.  514.  Franks 
V.  The  State,  12  Ohio  State,  1  ;  Calvin  r.  The  State,  id.  60  ;  State  v,  AVilliums,  14 
Ohio  State,  140  ;  Bi.shop  &  Randolj)h  v.  The  State,  16  Ohio  State,  419. 

Ilccwjniznncc  of  Svcdnf  Bail,     The  State  of ,  county  of .     Be  it  re- 

membenul  that  on  this  [tlatc] and [the  sureties],  of  the  county  afore-said. 

personally  appearo<l  before  the  [describe  the  court],  and  sevenilly  acknowledged  them- 

selves  t^  owe  unto  the  [i)laintiff  ]  the  sum  of  ^ [double  the  amount  indorsed  on 

the  writ],  to  be  levied  upon  their  several  goods  and  chattels,   \\\ion  condition,  that 

if [the  tlefeudant]  Hhall  be  condemned  in  this  action,  he  shall  pay  the  costs  and 

condemnation  of  the  court,  or  be  reiidcnHi  or  render  himself  into  the  custody  of  the 
sheriff  for  the  same,  or  that,  in  ca&e  of  failure,  the  said  [sureties]  will  pay  the  said 
costs  and  condemnation  for  him.  Taken  and  acknowledged  the  day  and  year  alwve 
written  before  me [judge  or  clerk,  as  the  case  may  be]. 

(c)  Bail-Piece,     The  State  of ,  county  of ,  court  of .     Be  it 

Jcnown  that [the  defendant]  of  said  county,  was  delivered  to  bail  on  a  cepi  corpus 

unto and [the  sureties]  of  said  county,  at  the  suit  of [the  plain- 
tiff ]  in  an  action  of ,  this  [date].    Attest, ,  clerk.    [Seal  of  court.1 
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the  suit.  In  theory,  the  defendant  is  in  the  custody  of  the  sherifif 
from  the  time  of  giving  appearance  bail,  until  that  of  giving  the 
special  bail ;  after  which  the  slierifTs  liability  ceases ;  and  the 
defendant  is  considered  to  be  in  the  custody  of  the  special  bail 
sureties.  Thus,  by  means  of  bail,  the  plaintiff  has  as  good  secur- 
ity for  the  final  forthcoming  of  the  defendant,  at  the  end  of  the 
litigation,  as  if  he  had  been  kept  during  all  this  time  in  the  actual 
custody  of  the  sheriff ;  but  if,  at  any  time,  the  defendant  surren- 
der liimself,  or  be  surrendered,  into  the  custody  of  the  slieriff,  he 
is  then  in  the  same  predicament  as  if  he  liad  not  given  bail ;  that 
is,  lie  must  either  take  the  benefit  of  the  act  or  go  to  prison. 
When  judgment  has  been  recovered  against  the  defendant,  if  he 
do  not  comply  with  the  condition  of  the  recognizance,  the  first 
step  in  order  to  fix  the  bail,  is  to  issue  a  writ  of  capias  ad  satis- 
faciendum ;  and  if  this  writ  be  returned  "  not  found,"  an  action 
of  debt  or  scire  facias  may  be  commenced  against  the  bail  on 
their  recognizance,  giving  fifteen  days  between  the  service  and 
return  day  of  the  writ ;  and  if  within  that  time  the  principal  be 
not  forthcoming,  the  bail  cannot  afterwards  discharge  themselves 
by  surrendering  him.  But  if,  in  the  mean  time,  the  principal  die 
or  be  imprisoned,  so  that  he  cannot  be  taken  on  a  bail-piece,  this 
will  be  a  discharge. 

Benefit  of  the  Insolvent  Act.  If  the  defendant,  on  being  arrested, 
wishes  to  avoid  giving  appearance  bail,  in  the  first  instance,  or 
special  bail  afterwards ;  or  if,  at  any  time,  he  wishes  to  release  his 
bail,  he  may  avail  himself  of  "  tlie  act  for  the  relief  of  insolvent 
debtors."  This  act  is  passed,  as  we  have  seen,  in  pursuance  of  a 
declaration  in  the  constitution, "  that  the  person  of  a  debtor,  where 
there  is  not  strong  presumption  of  fraud,  shall  not  be  continued 
in  prison,  after  delivering  up  his  estate  for  the  benefit  of  his  credi- 
tors, in  such  manner  as  shall  be  prescribed  by  law."  The  design 
of  the  act  is  to  exempt  insolvent  debtors  from  imprisonment,  on 
account  of  any  debt  due  by  them,  at  the  time  they  apply  for  the 
benefit  of  it,  upon  the  condition  of  their  honestly  surrendering  all 
their  property,  for  the  general  benefit  of  all  their  creditors.  As 
we  have  already  seen,  it  does  not,  like  a  bankrupt  act^  discharge 
the  debtor  absolutely  from  his  debts,  but  only  from  imprisonment 
on  account  of  them;  for  his  future  acquisitions  still  remain  liable. 
Two  classes  of  persons  may  take  the  benefit  of  this  act ;  namely, 
firsts  all  persons  not  under  arrest,  who  have  resided  two  years  in 
the  State,  and  six  months  in  the  county ;  and  secondly^  all  per- 
sons under  arrest  in  a  civil  action,  whether  on  mesne  or  final 
process,  and  whether  residents  in  the  State  or  not.  An  officer 
appoint<5d  by  the  court  of  common  pleas,  and  denominated  com- 
missioner of  insolvents^  is  fully  empowered  to  receive  from  appli- 
cants an  assignment  of  their  property,  and  distribute  the  proceeds 
among  their  creditors.  To  prevent  fraud,  the  assignment  must 
be  made  under  oath,  and  severe  penalties  are  annexed  to  dishon- 
esty or  concealment.     The  proceedings  before  the  commissioner 
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are  only  preliminary  to  a  final  examination  in  court.     But  to 
secure  the  applicant  from  imprisonment,  in  the  mean  time,  the 
commissioner  grants  a  certificate^  containing  a  schedtUe  of  all  the 
specified  debts,  which  secures  him  from  imprisonment  for  any  of 
those  debts  until  he  can  be  heard  in  court.    If,  after  hearing  all 
objections,  the  court  are  satisfied  that  all  has  been  fair  and  honest, 
they  grant  a  filial  certificate^  containing  the  same  schedule,  tlie 
effect  of  which  is,  for  ever  to  exempt  the  applicant  from  imprison- 
ment, within  the  State,  on  account  of  any  of  these  specified  debts. 
The  taking  of  the  benefit  of  this  act,  therefore,  converts  a  capiasj 
for  any  of  these  debts,  into  a  summons ;  for  upon  producing  the 
certificate,  the  officer  is  bound  at  once  to  release  the  person  ar- 
rested, without  bail,  and  return  the  fact  upon  his  writ,  (a)     The 
service,  therefore,  in  such  case,  only  operates  as  a  notification  or 
summons  to  the  defendant. 

Prison  limits,  (b)  If  the  defendant  when  arrested  cannot  find 
bail,  and  will  not  take  the  benefit  of  the  act,  he  must  go  to  jail. 
But  even  then  he  is  not  necessarily  obliged  to  remain  in  close 
confinement.  By  giving  a  bond  to  the  plaintiff,  conditioned  for 
his  safe  continuance  in  the  custody  of  the  jailer,  he  may  obtain 
the  privilege  of  prison  limits.  In  1805,  these  limits  extended 
only  four  hundred  yards  from  the  jail :  in  1821,  they  were  so  en- 
larged as  to  embrace  the  corporate  limits  of  tlie  township ;  and 
in  1833,  they  were  again  enlarged  so  as  to  embrace  the  whole 
county.  Now,  therefore,  the  bond  only  requires  the  debtor  to 
remain  within  the  county.  The  privilege  extends  to  all  persons 
imprisoned  for  debt^  whether  on  mesne  or  final  process.  The  de- 
fendant must  be  actually  committed  to  prison  before  the  bond  can 
be  taken ;  but  when  the  bond  has  been  executed,  his  privileges 
within  the  limits  are  the  same  as  those  of  any  other  person.  lie 
cannot,  however,  for  a  moment  overstep  these  limits,  without 
making  his  sureties  liable.  The  sheriff  ceases  to  be  in  any  man- 
ner responsible  after  the  execution  of  the  bond.  The  sufficiency  of 
the  sureties  is  determined  by  two  judges  or  justices  of  the  peace  ; 
and  if  they  should  prove  bad,  the  plaintiff  is  witliout  remedy. 
When  the  defendant  takes  this  course,  the  sheriff  returns  the 
fact,  and  the  plaintiff  proceeds  against  him,  as  in  custody. 

Attachment,  (jc^     The  next  writ  by  which  an  action  may  be  com- 

(rt)  But  this  does  not  apply  to  a  capias  from  the  federal  courts.  Duncan  v,  Darst, 
1  Howard,  301. 

(b)  Sec  Lucky  v.  Bmndon,  1  Ohio.  49  ;  Lytle  v.  Davies,  2  Ohio,  277. 

(c)  On  the  g<*ncral  subject  of  attachment,  see  the  treatises  of  Waples,  Kneeland, 
and  Drake.  R.  S.  §§  5521  to  663  contain  tlie  Ohio  law  ujwn  the  subject.  An  attaeh- 
ment  may  be  had  at  or  after  the  commencement  of  a  suit  for  the  recovery  of  money  in 
nine  coses  ;  1.  When  one  of  the  defendants  is  a  foreign  corporation  or  a  non-resident, 
the  claim  bdng  founded  on  a  contract,  judgment,  or  d«^cree.  2.  Has  ahsconded  with 
intent  to  defraud  creditors.  3.  Has  left  the  county  to  avoid  process.  4.  Conceals 
himself  for  that  purpose.  6.  Is  about  to  i-eniove  his  property  to  defraud  creditors. 
6.  Is  about  to  convert  it  into  money  for  that  purpose.  7.  Has  property  whirh  lie  con- 
ceals. 8.  Has  disposed,  or  is  about  to  dispose,  of  his  property,  to  defraud  crt'ditors, 
9.  Fraudulently  or  criminally  contracted  the  debt  or  incurred  the  obligation  on  which 
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menced,  is  a  writ  of  attachment.  It  may  be  resorted  to  whenever 
the  cause  of  action  is  founded  on  a  contract,  judgment,  or  decree ; 
and  the  debtor  absconds^  or  is  not  a  resident  of  the  State,  so  that  a 
capias  or  summons  cannot  reach  him.  These  facts  must  be  evi- 
denced by  an  affidavit  (a)  of  the  plaintiff  or  his  agent,  accompany- 
ing the  precipe.  The  writ  of  attachment  commands  the  sheriff  to 
attach  the  property  of  the  defendant  of  every  description  within  the 
county.  It  must  be  done  in  the  presence  of  two  disinterested  per- 
sons, who  make  out  an  inventory  of  the  property  attached,  under 
oath.  If  the  defendant  has  no  tangible  property  which  can  be  at- 
tached, but  has  debts  due  him,  or  property  in  the  hands  of  other 
persons,  this  is  stated  in  the  affidavit ;  and  the  debtors  or  persons 

the  suit  is  brought.  Amendment  of  Febniary  16,  1865.  Under  this  amendment  an 
attachment  may  issue  in  a  suit  for  damages  for  an  assault  and  battery.  Creasser  v. 
Young,  31  Ohio  State,  57.  Some  one  of  which  causes  must  be  shown  by  affidavit.  For 
the  detail  of  i)roce«dings,  I  refer  to  the  Code.  As  to  the  dissolution  of  attachments, 
see  act  of  March  11,  1857  ;  Watson  «.  Sullivan,  5  Ohio  State,  42.  As  to  the  form  of 
the  affidavit,  see  Ilarnson  v.  King,  9  Ohio  State,  388 ;  Coston  v.  Paige,  id.  397.  Em- 
mitt  V,  Yeigh,  12  Ohio  State,  835.  An  affidavit  merely  setting  forth  a  belief  that 
ground  exists  without  stating  facts  is  not  sufficient.  Dunlevy  &  Co.  v,  Schwai-tz,  17 
Ohio  State,  640  ;  Gumer  v.  White,  23  Ohio  State,  192.  Our  first  attachment  laws 
were  those  adopted  from  Pennsylvania  and  New  Jersey  in  1795.  Since  that  time  we 
have  always  had  an  attachment  law  of  which  the  outlines  are  given  in  the  text.  It 
has  been  held  that  jurisdiction  attaches  from  the  levy  upon  the  property,  so  that  the 
subsequent  debt  of  the  debtor  will  not  interrupt  proceedings.  Cochran  v,  Loring,  17 
Ohio,  509.  \\i the  proiierty  had  been  sold  a  garnishment  may  issue  against  the  buyer 
on  the  same  writ.  Cove  v.  Oil  Land  Co.,  40  Ohio  State,  686.  f  When  the  record  does 
not  show  publication  of  notice,  it  may  be  proved  by  paroL  Parker  v.  Miller,.  9  Ohio, 
108  ;  nor  will  an  imperfect  record  vitiate  the  proceedings,  where  the  files  show  all  that 
was  necessary.  Mitchel  v.  Eyster,  7  Ohio,  1  pt.  257.  The  purchaser  umler  attachnusnt 
obtains  a  title  paramount  to  that  conveyed  by  a  non-resident  debtor  l>efore  the  writ 
issued,  but  not  recorded  until  after.  Parker  v.  Miller,  9  Ohio,  108.  Proceedings  in 
attachment  und«r  the  Code,  will  reach  an  equitable  interest.  Carty  o.  Fensteniaker, 
14  Ohio  State,  457.  \  It  will  reach  property  in  the  hands  of  the  plaintiff  himself.  Nor- 
ton 17.  Norton,  43  Ohio  State,  509.  ^  A  purchaser  under  an  attachment  takes  subject  to 
all  equities  unleHs  he  can  protect  himselt  as  a  bond  fide  purchaser  with  notice.  Byers  v. 
Wackmau,  16  Ohio  State,  441.  -{The  order  to  the  garnishee  to  pay  over  is  not  a  judg- 
ment against  him,  but  an  assignment  of  the  debt  to  the  plaintiff,  payment  of  which  he 
can  coerce  only  by  action.  Secor  v.  Witter,  39  Ohio  State,  21 8*.  )■  Where  there  is 
no  personal  service,  the  judgment,  though  in  form  personal,  has  no  etl'cct  beyond 
the  pro()erty  attached  in  that  suit.  No  general  execution,  can  l)e  issued  for  any 
balance  unpaid  after  the  attached  property  is  exhausted.  No  suit  can  be  maintained 
on  such  juagnient  in  the  same  court,  or  any  other,  nor  can  it  be  user!  as  evidence  in  any 
other  proceeding  not  affecting  the  attached  pro|)erty  ;  nor  could  the  costs  in  that  pro- 
ceeding be  collected  out  of  any  other  profiertv  than  that  atta<!hed  in  the  suit.  Cooper 
V,  R^nolds,  10  Wall.  308  \  Wood  v.  Stanlwfry,  21  Ohio  State,  142  ;  Pennoyer  v.  Neff, 
95  U.  S.  714.  For  States  decreeing  the  contrary,  see  dissenting  opinion  of  Harlan,  J., 
in  the  latter  case  \ . 

(a)  AffidiwU/or  a  Writ  of  Attachment,     A.  R,  the  above  plaintiff,  makes  oath  and 
says  -{that  the  claim  sued  on  is  [show  the  nature  of  the  claim]  ;  that  said  claim  is  just. 

Affiant  believes  he  ought  to  recover dollars.     That  the  defendant  [here  state  the 

ground  of  the  attachment].     [Add  in  case  of  garnishment]    Said  A.  B.  hns  good  reason 
to  believe  and  does  Wlieve  that  X.  Y.  has  property  of  said  defendant.     Jaraty. 

Writ  of  AttachmenL     We  command  you  to  attach  the   lands,  tenements,  goods, 

chattels,  rights,  credits,  moneys,  and  effects  of [the  defendant]  wheresoever  they 

may  be  found,  and  the  same  to  keep,  or  so  provide  that  the  same  or  the  value  thereof 
may  be  forthcoming  to  answer  the  judgment  of  [describe  the  court]  in  an  action  of 

f  therein  prosecuted  by [the  plaintiff],  in  damnges  $ ,  on  the  first 

day  of  their  next  term ;  and  have  you  then  and  there  this  writ  with  your  doings 
thereon. 

41 
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liaving  the  property  may  be  gamisheed  ;  which  is  done  by  notifyiiig 
them  of  the  suit,  after  which  they  are  held  liable  for  the  amount, 
and  may  be  compelled  to  answer  under  oath  as  to  the  facts,  (a) 
Notice  of  the  suit  is  given  by  advertisement,  and  it  must  stand 
three  terms  before  judgment.  The  defendant  may  appear  at  any 
time  before  judgment,  and  by  putting  in  special  bail,  or  surrender- 
ing himself  into  custody,  discharge  his  property.  The  attaching 
creditor  does  not  attach  for  himself  alone,  but  for  the  equal  benefit 
of  all  creditors  who  may  file  their  claims  in  time.  As  the  defend- 
ant, by  these  proceedings,  may  be  deprived  of  his  property  without 
having  what  is  called  his  day  in  courts  or  even  actual  notice  of  the 
suit,  our  court  has  manifested  a  disposition  to  construe  the  statute 
strictly.  If,  therefore,  any  one  of  several  joint  debtors  is  within 
the  State,  the  property  of  the  rest  cannot  be  attached.  If  the 
sheriff  attach  personal  property,  he  may  return  it  to  tlic  party  in 
possession  upon  his  giving  bond  in  double  the  appraised  value, 
conditioned  for  the  forthcoming  of  the  said  property  or  its  ap- 
praised value  in  money  to  answer  the  judgment.  If  this  be  not 
done,  the  sheriff  retains  possession.  In  either  case,  he  returns  an 
inventory  and  appraisement.  If  the  propei-ty  be  of  a  perishable 
nature,  the  court  on  motion  will  order  it  to  be  sold.  If  the  sheriff 
cannot  come  at  the  property,  he  garnishees  the  pei*son  having  it  in 
possession,  by  serving  him  with  a  copy  of  the  writ  and  affidavit ; 
together  with  a  notice  to  appear  at  the  next  term  of  the  court, 
and  answer  such  questions  as  may  be  put  to  him  touching  the 
property  or  credits  in  his  hands  belonging  to  the  defendant. 
Written  interrogatories  arc  thereupon  filed,  to  which  the  garnishee 
must  put  in  written  answers  under  oath.  Upon  proper  showing, 
the  garnishee  may  be  compelled  to  give  security  for  the  forthcom- 
ing of  such  property  or  credits.  (6)  Upon  the  return  of  the  writ, 
it  is  the  duty  of  the  clerk,  on  demand  of  the  plaintiff,  to  make  out 
an  advertisement  of  the  pending  of  the  attachment  within  thirty 
days,  which  must  be  published  for  six  weeks  in  some  newspaper. 
The  declaration  and  subsequent  proceedings  are  the  same  as  if 
the  suit  had  been  commenced  by  a  summons  or  capias  ;  except 
that  the  defendant,  unless  he  a})pear  and  plead,  must  be  called 
and  defaulted  at  the  first  and  second  term  ;  and  judgment  cannot 
be  had  against  him  until  the  third  term.  In  the  mean  time,  all 
other  creditors  may  file  their  declarations,  and  thus  come  in  for 
their  share  of  the  proceeds  of  the  property  attached. 

Replevin,  (c)     The  nature  of  this  action,  as  regulated  by  our 

{a)  The  a(!t  of  March  17,  1856,  repeals  section  200  of  the  Code,  and  substitutes  for 
it  more  effect ive  proccediiifrs  for  s<*curin<;^  property  in  the  hands  of  pirnisheos. 

{h)  The  ^irnishee  is  not  necessarily  exempted  from  an  existing  liability  to  jiay  inter- 
est during;  the  pendency  of  the  proceedings  ui>on  his  indebtedness  to  the  dufeudaot  on 
attachinent.     C'an<iee  v.  Webster,  9  Ohio  State,  452. 

(r)  Thisprocee<ling  is  regulated  by  the  Code,  pursuant  to  which,  the  plaintiff  may,  at 
the  commencement  of  an  action  to  n»cover  poss<'s.sion  of  specific,  personal  property,  or 
at  any  time  before  answer,  obtain  an  order  of  delivrry^  ujjon  making  aflidavit  similar 
to  that  in  the  text.  And  the  proceedings  of  the  sheriiF  are  aL*o  nearly  the  same.  See 
Morris  on  Rejdcvin. 
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statute,  has  already  been  described.  The  affidavit  (a)  accompany- 
ing the  precipe,  after  specifying  the  goods  to  be  replevied,  must 
state  that  they  belong  to  the  plaintiff ;  that  they  are  wrongfully 
detained  by  the  defendant,  and  that  they  were  not  taken  in  exe- 
cution on  any  judgment  against  him ;  nor  for  any  tax,  fine,  or 
amercement  assessed  against  him ;  nor  by  virtue  of  any  writ  of 
replevin  or  other  process  issued  against  him.  The  writ  (J)  com- 
mands the  sheriff  to  cause  the  goods  mentioned  in  the  affidavit  to 
be  replevied  to  the  plaintiff;  and  also  to  summon  the  defendant  to 
appear  and  answer  for  the  unlawful  detention  thereof.  In  exe- 
cuting this  writ,  the  sheriff  may  break  open  any  building  in  which 
the  property  may  be,  if  peaceable  entry  be  refused.  But  before 
the  property  be  delivered  to  the  plaintiff,  it  must  be  appraised  by 
two  disinterested  freeholders,  under  oath  administered  by  the 
sheriff ;  and  the  plaintiff  must  give  bond  (c)  to  the  defendant  in 
double  the  appraised  value,  conditioned  to  prosecute  the  suit  to 
effect  and  abide  the  judgment.  This  bond  and  an  inventory  of 
the  replevied  goods  are  returned  by  the  sheriff,  and  the  suit  pro- 
ceeds as  in  other  cases. 

Appearance,  (c?)  We  have  now  traced  the  proceedings  up  to 
the  time  of  the  defendant's  appearance  in  court.  Anciently,  the 
defendant  was  required  to  appear  personally,  or  by  attorney,  in 
court,  and  cause  an  entry  to  be  made  of  that  fact  on  the  record. 
This  appearance  might  be  enforced  by  proceeding  to  outlawry^ 
which  placed  the  defendant  and  his  property  beyond  the  protection 
of  the  law.  But  nothing  of  this  kind  exists  in  our  practice. 
Appearance  by  attorney  is  generally  equivalent  to  a  personal  ap- 
pearance; and  as  a  motive  lor  causing  such  appearance  to  be 
made,  we  substitute  the  consecjuences  of  default  in  the  place  of 
outlawry.  The  theory  of  all  judicial  proceeding  is,  that  after  ser- 
vice and  return  of  process,  the  defendant  is  to  be  treated  as  in 

(ft)  Affidavit  for  a  Writ  of  Replevin.  A.  B.,  the  above  plaintiff,  makes  oath  and 
says,  that  he  -{is  the  owner  of  the  following  proixTty  [if  his  interest  is  not  as  owner, 
but  is  sjiecial,  it  must  be  described]^ :  that  the  same  are  wrongfully  detained  by  C.  D., 
the  al>ove  defendant ;  and  that  the  same  wen^  not  taken  on  process  issued  against  the 
said  ])laintiff,  nor  for  any  tax.     [Jurat  as  before.]  A.  B. 

(b)  Writ  of  Rejhcvin  [omitting  caption  and  attestation].      We  command  you  to 

cause  to  Iw  replevied  unto [the  plaintiff],  the  goods  and  chattels  folhiwing,  to 

wit  [df'scrilxj  tlieni  as  in  the  precii)e],  which [the  defendant]  wrongfully  detains 

from  [the  plaintiflf]  as  is  daimeil ;  and  also  to  summon  the  said  [defendant]  to  appear 
at  the  next  tenn  of  [describe  the  court]  to  answer  unto  [the  plaintiff]  for  the  unlaw- 
ful detention  of  the  said  goods  and  chattels,  in  damages  $ ,  and  have  you  then 

and  there  this  writ  with  your  tloings  thereon. 

(c)  Replevin  Bond.     Be  it  known  that  the  [plaintiff  and  his  sureties]  are  held  and 

firmly  l)ound  unto  [the  defendant]  in  the  sum  of  $ [double  the  appraised  value], 

for  the  iiayment  of  which  we  do  jointly  and  severally  bind  ourselves  by  these  pres- 
ents, sealed  with  our  seals  and  dated  this  [date].  But  the  condition  of  tliis  obligation 
is,  that  whereas  the  said  fiduiiitiir],  on  the  [date  of  the  writ],  sued  out  of  the  [descrilie 
the  court],  a  writ  of  replevin  against  the  said  [defendant],  for  the  following  goods  and 
chattels,  to  wit  [describe  them],  which  writ  is  returnable  to  the  next  term  of  the 
court ;  now  if  the  said  [plaintiff]  shall  prosecute  the  said  suit  to  effect,  and  i>ay  all 
costs  and  damages  which  shall  be  awarded  against  him,  then  this  obligation  shall  be 
void.     [i>ignatures  and  seals.] 

((2)  Steph.  on  Plead.  29,  84. 
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court.  This  is  actually  true  only  when  the  process  is  a  capta»  or 
habeas  corpus.  In  all  other  cases,  where  the  process  does  not  re- 
quire the  body  to  be  brought  into  court,  but  merely  a  notiGcation 
to  appear,  the  defendant  is  either  considered  to  be  in  court,  after 
service  and  return  of  process,  so  that  he  may  be  proceeded  against 
to  judgment  without  any  act  on  his  part;  or,  if  necessary  to 
the  purposes  of  justice,  as  in  cases  of  mandamus  and  quo  war- 
ranto^ his  actual  appearance  may  be  enforced  by  attachment  for 
contempt.  But,  otherwise,  we  substitute  a  virtual  for  an  actual 
appearance.  It  being,  however,  an  established  rule,  that  an 
appearance  cures  all  defects  in  process,  it  becomes  important  to 
know  what  constitutes  an  appearance  for  this  purpose.  When 
the  process  is  a  capias  the  entering  of  special  bail  is  considered 
an  appearance ;  and  in  all  other  cases,  the  filing  of  a  plea  or 
demurrer,  or  doing  any  other  act  of  record,  is  considered  an 
appearance ;  but  the  entering  the  attorney's  name  on  the  margin 
of  the  docket  is  not.  At  any  time  before  appearance,  as  thus 
described,  the  defendant  may  move  to  have  the  process  quashed  (. 
for  irregularity  or  informality.  ^^^Y 

§  211.  Pleading,  (a)     Having  described  the  process  by  which 

(a)  On  the  subject  of  pleading,  see  8  Black.  Com.  chap.  20,  21  ;  1  Swift's  Dig.  b. 
8,  chap.  14-21.  For  the  theory  of  pleading,  the  best  book  is  that  of  Stephen,  and  the 
next,  Gould  or  Lawes.  For  the  practice,  the  best  work  is  that  of  Chitty ;  the  fint 
•volume  contains  the  general  principles,  and  the  second  and  third,  the  forms  of  plod^ 
ing. 

Pleading  under  the  Code,  The  code  demolishes  the  immense  fabric  of  special 
pleading  in  this  summary  manner:  **The  rules  of  pleading  heretofore  existing  iik 
civil  cases  are  abolished  ;  and  hereafter  the  forms  of  pleading  in  civil  actions  in 
courts  of  record,  an«i  the  rules  by  which  their  sufficiency  may  be  determined,  are 
those  pn*s<'rilx;d  by  this  code."  **  The  only  pleadings  allowed  are  :  1.  The  ftttiiioH  by 
the  phiiiitilf.  2.  The  answer  or  iUiaurrer\y  the  defendant.  3.  The  dcmarrtr  or 
reply  by  the  plaintiff."  The  demurrer  to  the  reply  by  the  defendant,  and  a  cross- 
petition  by  the  detendant,  ait;  added  by  -{ R.  S.  §  5067.  As  to  a  rejoinder  to  the  reply 
to  a  counter-claim,  see  Crai>ster  v.  Williams,  21  Kan.  109,  where  it  was  rei^ognized 
as  jwssible,  but  not  recpiired}-.  It  will  thus  be  seen  that  the  system  of  the  Code 
very  closely  resembles  those  of  a  chancery  and  admiralty  pleading,  to  which  frequent 
reference  must  of  course  be  made  in  settling  doubtful  questions.  The  following  is 
an  outline :  — 

Petition.  The  petition  must  contain  :  1.  The  names  of  the  court,  county,  and 
parties.  2.  A  statement  of  the  facts  in  ordinary  and  concise  language,  and  without 
re])etition.  3.  A  demand  of  the  relief  claimed.  If  money,  the  amount,  and  time 
from  which  interest  is  to  be  computed,  must  be  stated.  VVhei-e  there  is  more  than 
one  cause  of  action,  each  must  be  separately  stated  ami  numbered.  McKinney  r. 
McKinney,  8  Ohio  8t4ite,  423.  Where  the  petition  has  but  one  cause  of  action,  the 
facts  cannot  be  subdivided  so  as  to  present  fictitiously,  as  in  pleadings  at  common 
law,  two  causes  of  action.  Sturges  v.  Burton,  8  Ohio  State,  215.  •{  But  it  is  now 
believed  this  cim  be  done  where  necessary.  }> 

Tkmurrr.r.  The  defendant  may  demur  to  the  petition  for  either  of  eight  causes 
appearing  upon  its  fare  :  1.  Want  of  jurisdiction.  2.  IncaiMieity  of  plaintiff  to  sue. 
8.  Another  action  pemling.  4.  Misjoinder  of  ])Iaintitf.  5.  l)efeet  of  ]>arties  plaintiflf 
or  defendant.  6.  Misjoinder  of  causes  of  acti(m.  \1.  Misjoinder  of  causes  of  action 
against  seveml  defendants.  \  8.  No  cause  of  at^tion.  \To  these  the  courts  have  added 
a  ninth,  as  in  fact,  however,  falling  under  the  eighth,  but  with  a  suggestion  that  it  be 
8i>ecially  ])leaded,  viz.  :  the  statute  of  limitations.  Vore  v.  Woodfoitl,  29  Ohio  Stat#^ 
245.  J-  The  first  seven  causes  must  be  stated  8|»ecially.  If  the  causes  do  not  ap^tear  in 
the  petition,  thev  may  be  set  up  by  answer.  If  not  objected  to  in  either  way,  they  are 
waived,  except  the  first  and  last.  If  there  be  sevend  causes  of  action,  there  may  be  a 
demurrer  to  one,  and  answer  to  another.     If  a  demurrer  be  overruled,  leave  may  be 
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the  defendant  is  brought  actually  or  virtually  into  court,  I  am  next 
to  consider  the  proceeding  which  take  place  in  court.  Of  these, 
the  first  in  order  are  the  pleadings;  by  which  arc  meant  the 
formal  statements  of  the  complaint  and  defence,  by  the  counsel  of 
the  parties,  preliminary  to  a  trial.  The  professed  object  of  these 
rules  of  pleading  is  to  bring  the  parties  to  what  is  called  an  issue; 
that  is,  to  extract  from  their  allegations  the  exact  matter  in  con- 
troversy, divested  of  every  thing  extraueoua,  and  resting  upon 
direct  affirmation  and  negation.  At  first  view,  this  wouM  seem 
to  be  an  easy  thing.  If  the  plaintiff  only  state  with  clearness  and 
prcciaion  the  nature  of  his  complaint,  and  the  defendant  do  the 
same  with  regard  to  his  defence,  one  would  suppose  that  an  issue 
might  thus  be  made  without  any  artificial  rules;  but  histead  of 
this,  ipeeial  pleading  has  been  wrought  up  by  a  series  of  refine- 
ments, into  an  art  so  difficult,  that  it  requires  years  of  study  and 

giren  to  ansmr,  or  reply,  if  then  be  tnorita.  If  BiuUined,  them  may  be  an  amend- 
ment, if  tbe  Afieet  enn  be  remedied.     A»  to  demuner  to  tbe  answer  far  insufficicLcy, 

Hee  State  v.  Harper,  S  Ohio  Stute,  607. 

A-nmitr,  The  ananer  muBt  contain  ;  1.  A  general  or  specilic  denial  of  each  ma- 
terial alli^tioa  intended  to  be  controverted.  2.  A  ilatement  of  any  new  matter  con- 
atituting  a  defence,  counter-claim,  or  aet-off.  This  may  be  either  legal  or  equitable  ; 
and  if  there  be  seTeral,  each  must  be  separately  stated  and  nnmbered,  and  most 
refer  inti-lIiiFibly  to  the  uuse  of  action  intended  to  be  answered. 

Beply.  There  ii  no  reply  except  to  a  counter^clum  or  aet-off.  To  this  the  plain- 
tiff  may  either  demur  specially,  or  reply.  In  his  reply  he  may  deny  generaUy  or 
epeciti^ally  wbaterer  be  contrortrrta,  and  set  up  new  matter  in  defence.  Ur  he  may 
deniur  to  part,  and  answer  the  rest  See  act  of  April  S,  1SS7,  auhatituting  new  piOTi. 
•ions  for  sections  31,  1(11,  and  107,  of  the  Code,  and  allowing  k  reply,  where  new  mat- 
ter is  set  up  in  the  answer. 

Otntral  Rala.  Kvery  pleadinff  ninst  be  aubicribed  by  the  party  or  bil  attorney. 
Either  party  may  annex  to  his  pleading,  other  than  a  demurrer,  peitinnat  interrogatories 
to  he  answered  under  oath.  Act  of  March  6,  1867.  And  every  pleading  of  fact  must 
be  TenHed  by  the  affidavit  of  the  party,  his  agent  or  attorney,  that  he  believes  the  facta 
■tated.  It  is  provided,  however,  that  such  verification  shtill  not  be  used  against  the 
party  in  any  criminal  proceoiing,  aa  proof  of  a  fact  admitted  or  alleged  ;  nor  shall  it 
make  other  or  greater  proof  necessary  on  the  part  of  the  adverse  party.  If  the  action, 
counter-claim,  or  Bet-otf  be  founded  on  an  accouut,  note,  bill,  or  other  writing,  aa  evi- 
denrfi  of  indebtedness,  a  copy  must  be  attached  to  and  tiled  with  the  pleading,  or  reason 
aasigned  for  not  so  doine.  Every  material  allegation  of  the  petition  not  controverted 
by  the  answer,  aikd  of  the  answer,  setting  up  a  connter-cUim  or  set-off,  not  contro- 
verted by  the  reply,  is  to  be  taken  as  true,  except  as  to  value  or  amount  of  damage. 

Ameadiwnii.  The  Code  is  very  liberal  with  rrapect  to  amendmenti.  They  may  be 
made  before  or  after  Judgment,  in  furtherance  of  jostice,  and  on  such  terms  as  may  be 
proper,  in  any  pleading,  process,  or  proceeding,  provided  they  do  not  substantially  change 
the  claim  or  defence.  And  in  every  stage  of  the  action,  the  court  must  disrward  any 
error  or  defect  in  the  pleadings  or  proceedin^is,  which  does  not  aifect  the  substantial 
rights  of  the  adverae  lisrty,  and  not  reverse  a  jadmnent  by  reason  thereof.  No  vsriance 
Is  to  be  deemed  niatenal,  unless  it  has  actually  milled  the  adverse  party  upon  the  merits. 
The  courts  have  been  extremely  liberal  in  construing  this  rule  ;  but  pleaders  have  occs- 
rionatlygone  beyond  even  the  limit  they  have  fixed;  as  In  the  rase  of  Thati^her  v. 


Herwy,  21  Ohio  State,  6fl8,  wheie  the  plaintiff  in  his  petition  sued  for  work  done  in 

tniction  of  a  mill-dam,  and  on  the  trial  proved  work  done  in  a  harvest  liild. 
t  held  such  evidence  wrongly  admitted,  though  the  d 


nor  offered  to  iirove  that  he  bad  been  misled.     Facts  oc 

or  reply,  may  be  set  up  on  leave,  by  a  supplemental  pleading. 

Bute,  SS3. 

Sacb  is  an  outline  of  pleading  according  to  the  Cod?  ;  and 
imagiiiea  systemmore  simple,  just,  and        ■     -     -^  -    ■ 
but  they  can  be  eaaUy  remedied. 
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practice  to  master  it.  Anciently,  the  pleadings  were  conducted 
orally^  and  taken  down  by  the  clerk.  Up  to  1353,  the  record  was 
in  Norman  French ;  from  which  time  to  1730,  it  was  in  Latin ; 
and  since  the  latter  epoch  it  has  been  in  English.  When  the 
pleadings  ceased  to  be  oral,  a  distinct  class  of  lawyers  grew  up, 
called  special  pleaders^  who  were  compensated  for  their  labor  in 
proportion  to  the  number  of  words  employed.  From  these  facts 
four  important  consequences  have  resulted ;  namely :  First j  the 
pleadings  are  still  expressed,  as  if  made  orally^  and  taken  down  by 
the  clerk.  Secondly^  the  style  of  pleading  is  exceedingly  clumsy 
and  awkward,  being  for  the  most  part  a  very  literal  translation  of 
the  old  Frencli  or  Latin.  Thirdly^  pleadings  are  redundant  beyond 
all  example,  being  stretched  out  and  amplified,  by  means  of  pleo- 
nasms, synonymes,  and  tautologies,  to  the  utmost  possible  length 
in  order  to  increase  the  fees.  This  abuse,  however,  has  been  par- 
tially reformed  in  this  country,  by  abolishing  the  English  rule  of 
compensation,  and  having  no  distinct  class  of  special  pleaders. 
Fourthly^  the  system  of  pleading  abounds  with  exceeding  subtlety 
and  technicality.  The  common  observer  would  be  apt  to  regard  it 
as  a  wonderfully  elaborate  monument  of  the  misdirected  ingenuity 
of  man.  Those,  however,  who  have  spent  the  best  part  of  their 
lives  in  exploring  its  mysteries,  hold  it  to  be  the  perfection  of  logic. 
Between  these  opinions  it  is  not  necessary  for  me  to  decide.  We 
take  the  system  as  it  has  come  down  to  us  from  by-gone  ages, 
with  now  and  then  an  innovation  where  changes  have  been  most 
urgently  demanded ;  and  it  will  be  my  aim  in  this  outline  to  bring 
into  view  some  of  its  leading  characteristics,  without  entering  at 
all  into  details. 

Declaration.  The  pleadings  commence  with  the  plaintifiPs  state- 
ment of  his  case,  which  is  called  the  declaration^  narration^  or  count. 
The  caption  specifies  the  State,  county,  court,  and  term,  the  name 
of  the  parties  and  of  the  action.  Then  follows  a  full  and  formal 
description  of  the  cause  of  action,  which  forms  the  main  body  of 
the  declaration,  and,  of  course,  varies  according  to  the  circum- 
stances of  each  case  ;  but  the  precedents  collected  in  the  books  of 
pleading  are  now  so  numerous,  as  to  meet  almost  every  case  that 
can  arise.  The  conclusion  states  the  damages  as  laid  in  the  precipe 
and  writ.  The  declaration  thus  framed,  is  signed  by  the  plaintiff's 
attorney,  and  filed  in  the  clerk's  office,  where  a  copy  is  made  out 
for  the  other  party.  The  time  within  which  pleadings  must  be 
filed,  is  regulated  by  certain  rules^  which  the  courts  are  authorized 
to  establish ;  and  which  become  the  law  of  the  court  establishing 
them.  These  rules  generally  require  the  pleadings  to  be  closed, 
and  the  case  brought  to  issue,  during  the  vacation  next  after  the 
appearance  term ;  and  the  consequence  of  a  failure  on  either  side, 
without  good  cause,  will  be  a  judgment  of  some  kind  against  the 
party  in  default.  If  for  example,  the  plaintiff  neglect  to  file  his 
declaration  within  the  time  required  by  the  rules,  it  will  l)e  in 
the  power  of  the  defendant  to  have  a  judgment  of  ^wn^uit.     With 
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these  remarks  I  proceed  to  lay  down  some  general  rules  for  framing 
declarations,  (a) 

Fulness.  The  declaration  must  contain  upon  its  face  a  complete 
cause  of  action.  The  omission  of  any  material  fact  will  either 
occasion  a  loss  of  the  cause,  or  expense  or  delay  in  amending  the 
defective  part.  The  ancient  rigor  of  the  law  did  not  permit  amend- 
ments ;  but  the  English  statute  of  jeofails  first  provided  for  them, 
and  this  has  been  generally  imitated  in  this  country.  In  this  State, 
provision  is  made  for  amending  any  of  the  proceedings  in  civil 
suits,  at  any  time,  upon  such  terms  as  the  court  shall  prescribe. 
So  that  a  slip  of  the  pen,  or  an  error  in  judgment,  will  not  now 
defeat  a  meritorious  cause.  But  while  every  material  fact  must 
be  stated,  care  should  be  taken  to  avoid  immaterial  averments; 
because  there  is  an  arbitrary  rule  which  requires  a  party  to  prove 
what  he  alleges,  though  not  necessary  to  have  been  alleged,  (i) 

Certainty.  The  certainty  required  in  pleadings  includes  both 
precision  and  particularity,  as  opposed  to  ambiguity  and  gener- 
ality. The  rule  is,  that  when  a  pleading  admits  of  two  construc- 
tions, that  shall  be  taken  which  operates  most  against  the  pleader. 
You  must,  therefore,  use  such  dcnniteness  and  specification,  that 
any  other  meaning  than  that  which  you  intend  to  convey,  would 
be  far-fetched  and  unnatural.  You  are  to  state  facts  only,  and 
not  legal  inferences ;  and  you  are  to  state  them  categorically, 
and  not  hy  way  of  recital  or  argumeut.  But  you  need  not  state 
matters  of  evidence  nor  matters  which  rest  more  in  the  knowl- 
edge of  your  adversary.  In  describing  written  instruments^  you 
are  not  generally  obliged  to  set  forth  more  than  relates  to  your 
case ;  and  you  may  merely  state  their  substance  if  you  prefer  so 
to  do ;  but  if  you  undertake  to  give  the  exact  words,  you  must  do 
it  literally ;  and  there  is  one  class  of  instruments  called  specialties^ 
including  matters  of  record  and  under  seal,  which  come  within  an 
arbitrary  inile,  requiring  ^profert  or  full  copy  to  be  exhibited  upon 

(a)  The  merely  formal  parts  of  a  declaration  are  the  caption  and  conclusion »  which 

are  the  same  in  all  declarations.     The  caption  is  as  follows  :  *'  The  State  of , 

county  of ,  Court  of  Common  Pleas, Term,  in  the  year .     A.  B. 

by ,  his  attorney,  complains  of  C.  D.  in  an  ac;tion  of ."    Then  follows  the 

daeriptwe  part,  beginning  :  **  For  that,"  &c,  for  which  see  the  specimens  annexed  to 
a  description  of  the  several  actions.     The  conclusion  is  as  follows  :  *'  To  the  damage  of 

the  plaintiff dollars,  and  therefor  he  sues."     The  following  is  a  specimen  of  a 

ooniplete  declaration  in  case  for  inuno<lerate1y  riding  a  horse  :  — 

The  State  of  Ohio,  Hamilton  County,  Court  of  Common  Pleas,  November  Term,  in 
the  year  1842. 

A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.  in  an  action  of  case  ;  for  that 
heretofore,  to  wit,  on  the  fii-st  day  of  January,  in  the  year  1842,  to  wit,  at  the  county 
aforesaid,  the  defendnnt  hired  of  the  plaintiff  a  certain  horse  to  ride  from  Cincinnati 
to  LelMinon  and  back  again,  for  a  certain  sum  of  money  agreed  on  between  them  ;  and 
the  plaintiff  then  und  there  delivered  to  the  defendant  the  said  horse  for  the  purpose 
aforesaid  ;  and  the  defendant  then  and  there  so  immoderately  rotle  tlio  said  horse,  that 
by  reason  thereof,  and  for  want  of  due  care,  the  said  horse  aftem'ards,  to  wit,  on 
the  same  day,  died,  to  the  damage  of  the  plaintiff  one  hundred  doUars,  and  therefor 
he  sues. 

By  K  F.,  attorney  for  pl'fil 

<()  Conn  V.  Gano,  1  Ohio^  483. 
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the  oyer  or  demand  of  the  adversary.  I  call  this  rule  arbitraiy, 
because  it  does  not  include  all  writings;  for  the  principle,  if  it 
were  universal,  would  perhaps  be  salutary.  Indeed  we  have  a 
statutory  provision  which  does,  though  in  another  way,  attain  the 
same  end  in  all  cases,  by  requiring  each  party,  on  the  demand  of 
the  other,  to  furnish  a  copy  of  any  writing,  or  a  bill  of  particiUars 
of  any  matter  or  claim,  which  he  refers  to  in  the  pleading,  or  in- 
tends to  prove  at  the  trial,  before  the  other  party  can  be  required 
to  plead.  If,  therefore,  a  party  be  taken  by  surprise,  it  is  his  own 
fault,  in  not  demanding  a  bill  of  particulars. 

Several  Counts.  It  is  a  general  rule,  that  no  pleading  may  be 
double.  As  applied  to  the  declaration,  this  rule  requires  that 
several  distinct  matters  shall  not  be  alleged  in  the  same  county  to 
support  a  single  complaint,  when  either,  by  itself,  would  be  suffi- 
cient ;  because  the  object  of  pleading  is  to  narrow  the  controversy 
down  to  a  single  specific  point.  But  this  does  not  hinder  the 
plaintiff  from  joining  several  disthict  demands  in  the  same  decla- 
ration, provided  they  be  of  the  same  nature,  by  means  of  several 
counts.  This  privilege  was  allowed  at  common  law;  but  our 
statute,  in  affirming  it,  adds,  in  order  to  prevent  abuse,  that  the 
defendant,  before  making  up  the  issue,  may  move  to  have  super- 
fluous counts  stricken  out.  This  rule  allowing  several  counts,  was 
manifestly  intended  for  cases,  where  there  were  really  distinct 
claims  or  causes  of  action.  But  advantage  has  been  to.kcn  of  it 
to  set  forth  the  same  identical  cause  of  action,  in  several  different 
shapes,  in  order  that  the  evidence  may  be  certain  to  fit  some  one 
of  them,  and  thus  save  the  consequence  of  what  is  called  a  vari- 
once  between  the  allegation  and  proof.  The  same  motive  has 
also  occasioned  a  departure  from  the  rule  of  certainty,  by  intro- 
ducing what  are  called  the  common  counts.  These  are,  for  goods 
sold  and  delivered ;  for  work,  labor,  and  materials ;  for  money  lent; 
for  money  paid ;  for  money  had  and  received ;  and  for  balance  of 
account.  These  counts  are  expressed  in  language  of  the  utmost 
generality ;  and  it  is  very  common  to  join  them  all  in  the  same 
declaration,  together  with  a  special  count  on  the  actual  contract, 
though  there  be  in  reality  but  a  single  cause  of  action.  But  in 
order  to  save  appearances,  the  phraseology  of  the  differents  counts 
is  always  such  as  to  import  distinct  causes  of  action ;  and  dam- 
ages are  only  alleged  at  the  end  of  the  declaration.  The  conse- 
quence of  this  indulgence  is,  that  it  is  often  impossible  to  decide 
from  the  declaration  alone,  and  without  recourse  to  a  bill  of  parfie- 
iilarsj  what  the  defendant  is  to  be  called  upon  to  meet  at  the  trial. 
It  is  a  general  rule,  that  if  a  pleading  be  bad  in  any  part,  it  is  bad 
altogether;  but  where  there  are  several  counts,  this  rule  only 
applies  to  each  count  by  itself.  A  single  good  count,  therefore, 
will  save  the  declaration.  At  common  law,  if,  after  a  general 
verdict,  one  count  was  found  to  be  bad,  the  verdict  was  set  aside, 
because  it  might  possibly  have  been  rendered  upon  the  count. 
But  oiu*  statutes  enable  the  plaintiff  to  avoid  this  result,  if  the 
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defect  be  discovered  beforehand,  by  having  the  jury  instructed  to 
disregard  the  defective  counts. 

Common  Counts,  (a)  These  may  be  used  equally  in  declara- 
tions in  debt  and  assumpsit,  and  may  be  joined  with  any  special 
counts  in  either  of  these  actions.  And  as  they  are  of  very  general 
use  in  pleading,  I  will  here  state  the  particular  office  of  each  of 
them.  1.  The  count  for  goods  sold  and  delivered^  may  be  used 
whenever  the  object  of  the  suit  is  to  recover  the  price  of  any  per- 
sonal property  sold  to  the  defendant,  either  upon  his  prior  order 
or  subsequent  acceptance ;  and  there  seems  to  be  no  good  reason 
why  the  price  of  real  property  may  not  be  recovered  under  a  sim- 
ilar count  for  land  sold.  If  the  price  be  not  fixed  by  the  parties, 
the  law  implies  the  market  price,  or  quantum  valebant.  If  delivery 
be  not  necessary  to  perfect  the  sale,  this  count  will  still  be  good, 
because  the  word  delivered  may  be  treated  as  surplusage.  2.  The 
count  for  worky  labor j  and  materials  may  be  used  whenever  the 
object  of  the  suit  is  to  recover  compensation  for  any  kind  of  ser- 
vice rendered  to  the  defendant,  either  upon  his  prior  request  or 
subsequent  acceptance,  and  for  any  kind  of  materials  furnished 
by  the  plaintiff  in  the  course  of  such  service.  If  the  rate  of  com- 
pensation be  not  fixed  by  the  parties,  the  law  implies  a  reasonable 
compensation  or  quantum  meruit.  3.  The  count  for  money  lent 
may  be  used  whenever  money  has  gone  directly  from  the  plaintiff 
to  the  defendant  with  the  understanding  that  it  should  be  repaid, 
whether  it  were  a  technical  loan  or  not.  4.  The  count /or  money 
paid  may  be  used  whenever  the  plaintiff,  by  the  prior  direction  or 
subsequent  approval  of  the  defendant,  has  paid  money  to  any 
other  person  on  his  account  or  for  his  Use.  6.  The  count  for 
money  had  and  received  may  be  used  whenever  the  defendant  lias 
received  money  in  any  way  which  of  right  belongs  to  the  plain- 
tiff. It  is  often  called  the  equitable  count,  because  the  doctrine 
is,  that  if  the  defendant  has  money  which  in  good  conscience  the 
plaintiff  ought  to  have,  the  defendant  holds  it  for  his  use,  and  he 

(a)  Declaration  in  Assumpsit  on  tfu  Common  Counts,     For  that  heretofore,  to  wit, 

on ,  at ,  to  wit,  at  the  couiity  aforesaid,  the  said  defendant  was  indebted 

to  the  said  plaintiff  in  the  sum  of  $ ,  for  goods,  wares,  and  merchandise,  before 

that  time  sold  and  delivered  by  the  said  plaintiff  to  the  said  defendant  at  his  request. 

And  in  the  further  sum  of  $ for  work  and  labor  before  that  time  done,  and 

materials  for  the  same  provid^,  by  the  said  plaintiff  for  the  said  defendant  at  his  re- 
quest. 

And  in  the  further  sum  of  $  for  money  before  that  time  lent  by  the  said 

plaintiff  to  the  said  defendant  at  his  request. 

And  in  the  further  sum  of  $ for  money  before  that  time  paid,  laid  out,  and 

expended  by  the  said  plaintiff  for  the  use  of  the  said  defendant  at  his  request. 

And  in  the  further  sum  of  $ for  money  before  that  time  had  and  received  by 

the  said  defendant  for  the  use  of  the  said  plaintiff. 

And  in  the  further  sum  of  f for  money  found  to  bo  due  by  the  said  defend- 
ant to  the  said  plaintiff  for  the  balance  of  an  account  then  and  there  stated  between 
them. 

And  in  consideration  thereof,  the  said  defendant  then  and  there  undertook  and 
promised  the  said  plaintiff  to  pay  him  the  said  several  sums  of  money  when  thereunto 
requested  ;  yet  though  often  requested,  he  has  not  paid  the  same  nor  any 
but  refuses  so  to  do. 
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may  recover  it  under  this  count.  6.  The  count  fwr  balance  of 
account  may  be  used  whenever  there  has  been  a  running  account 
between  the  parties,  and  a  balance  struck  in  favor  of  the  plaintiff. 
To  constitute  such  account,  there  must  be  both  debits  and  credits, 
or  items  on  each  side.  If  the  defendant  has  not  assented  to  the 
balance  struck,  the  plaintiff  must  prove  the  correctness  of  the 
account.  The  balance  being  thus  ascertained,  the  law  implies  a 
promise  to  pay  it,  and  this  is  the  most  convenient  count  to  recover 
it;  for  it  may  include  matters  contained  in  all  the  other  common 
counts.  Without  it,  the  plaintiff  must  sue  for  the  whole  amount 
of  the  debits,  and  the  defendant  must  bring  in  the  credits  by  way 
of  setoff. 

Description  of  persons^  place^  time^  quantity^  and  value.  The 
rule  in  describing  persons  is,  that  their  full  and  exact  names  must 
be  given ;  but  in  this  country  there  is  no  law  requiring  their 
additions  J  titles^  or  occupations.  Where  the  parties  have  been  once 
accurately  named  in  the  introduction,  brevity  suggests  that  they 
be  referred  to,  in  future,  merely  as  plaintiff  and  defendant.  The 
place  where  a  thing  happened,  is  technically  called  its  venue^  from 
venire^  because  the  jurors  are  required  to  come  from  that  place. 
Anciently,  it  was  the  immediate  village,  hamlet,  or  neighborhood ; 
now  it  never  descends  below  the  county^  where  the  action  is  tried. 
The  rule  then  is,  that  every  material  fact  must  be  alleged  to  have 
happened  within  the  county,  which  forms  the  venue  of  the  action. 
This  is  usually  done  by  naming  the  county  in  the  beginning  of 
the  description,  and  afterwards  referring  to  it  by  the  word  "  there^ 
There  ara  some  actions  which  are  called  locals  because  they  can 
only  be  tried  in  the  county  where  the  facts  occurred,  unless  for 
special  reasons  the  court  should  permit  the  venue  to  be  changed. 
Such  are  all  actions  relating  to  land.  In  these,  therefore,  thel 
venue  alleged  is  the  true  place.  But  the  great  majority  of  actions 
are  transitory^  and  may  be  brought  in  any  county  where  the  de- 
fendant may  be  found.  In  these,  therefore,  the  rule  must  often 
require  a  fiction,  and  sometimes  a  contradiction  in  terms.  Thus, 
in  declaring  upon  a  contract  made  in  London,  you  say  that  it  was 
made  "  at  London,  to  wit,  at  the  county  aforesaid."  You  must 
name  the  true  place,  because  it  forms  a  part  of  the  description  of 
the  contract ;  and  then  you  bring  it  within  the  venue  of  the  action 
by  means  of  a  videlicet^  scilicet^  or  "  to  wit.^*  This  videlicet,  as 
used  in  pleading,  may  be  considered  as  an  apology  for  not  stating 
the  exact  truth  ;  such  being  in  fact  its  office,  not  only  with  regard 
to  place,  but  also  with  regard  to  time,  quantity,  and  value.  For 
in  alleging  time  the  rule  is  that  you  must  allege  some  time  for 
each  material  fact,  but  unless  the  time  forms  the  gist  of  the  action, 
you  need  not  allege  the  true  time,  provided  you  place  it  under  the 
salvo  of  a  videlicet.  The  custom  is  to  state  a  convenient  time  in 
the  beginning  of  the  description,  never  descending  below  days; 
and  afterwards  to  refer  to  that  time  by  the  word  "  then.'^  Again, 
in  alleging  quantity  and  valucy  the  rule  is  similar ;  you  must  allege 
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8ome  quantity  and  value,  when  the  action  involves  them,  and  jou 
cannot  prove  a  greater  than  you  allege ;  but  if  you  have  used  a 
videlicet^  you  may  prove  a  less.  These  rules  respecting  place,  time, 
quantity,  and  value,  form  glaring  exceptions  to  that  certainty  and 
truth,  which  the  theory  of  legal  proceedings  would  seem  to  re- 
quire ;  and  which  a  novice  would  naturally  expect  to  find  in 
practice.  In  fact  they  have  the  appearance  of  bordering  closely 
upon  absurdity.  Why  require  these  matters  to  be  stated  at  all,  if 
the  truth  be  of  no  consequence  ?  And  if  the  truth  be  important, 
why  not  require  them  to  be  alleged  truly?  Were  men  to  use 
fictions  m  their  common  transactions,  as  much  as  they  are  allowed 
to  do  in  their  legal  proceedings,  there  would  be  little  confidence 
between  man  and  man.     But  so  are  the  precedents. 

Demurrer,  (a)  When  the  plaintiff  has  thus  framed  and  filed 
his  declaration,  the  defendant  must  answer  thereto  within  the 
time  fixed  by  the  rules,  or  suffer  the  consequences  of  default. 
There  are  two  ways  of  answering  the  declaration ;  namely,  by 
demurrer  and  by  plea.  And  first  by  demurrer.  To  demur  is  to 
pause.  The  party  demurring  in  effect  declares  that  he  will  pro- 
ceed no  further,  until  he  has  the  judgment  of  the  court  whether 
the  plaintiff,  by  his  own  showing,  has  any  cause  of  action.  Thus 
a  demurrer  admits  the  facts  alleged  by  the  adversary,  but  denies 
their  le</al  sufficiency.  It  tenders  an  issue  in  law^  for  the  decision 
of  the  court  without  a  jury.  It  may  bo  taken  upon  every  plead- 
ing whatsoever,  except  a  demurrer  and  a  general  issue ;  and  it 
opens  all  prior  pleadings  to  the  examination  of  the  court,  who 
give  judgment  against  the  party  committing  the  first  error.  Now, 
a  pleading  may  be  defective  either  in  svistance  or  form ;  if  in 
substance,  the  demurrer  is  general^  that  is,  it  does  not  specify 
wherein  the  defect  consists ;  but  if  in  form,  the  demurrer  must 
bo  special^  because  it  is  required  to  point  out  the  defects.  A 
special  demurrer,  however,  is  so  framed  as  to  include  a  general 
demurrer,  and  thus  cover  defects  in  substance.  An  issue  in  law 
being  thus  tendered,  the  other  party  must  accept  it,  or  give  up 
his  cause.  This  acceptance  is  signified  by  putting  in  a  joinder 
which  merely  asserts  the  sufiiciency  of  the  pleading  demurred  to ; 
and  the  issue  being  thus  made  up,  the  case  is  ready  for  argument 
to  the  court.  I  will  suppose,  for  example,  that  the  defendant 
demurs  to  the  plaintiff's  declaration.  If  on  hearing,  the  court 
susftain  the  demurrer,  this  is  a  decision  that  the  declaration  is  in- 
sufficient, in  which  case,  the  plaintiff  must  either  abandon  his 
case  or  obtain  leave  to  amend.  On  the  subject  of  amendment,  as 
already  remarked,  our  law  is  very  liberal,  leaving  the  matter  to 
the  discretion  of  the  court.  In  the  present  instance,  the  con- 
ditions of  leave  would  probably  be  an  affidavit  of  a  meritorious 
cause  of  action,  and  the  payment  of  all  costs  since  filing  the 
defective  pleading.     On  the  other  hand,  if  the  demurrer  be  over- 

{a)  Steph.  Plead.  65  ;  Parritt  v.  R.  R.  Ga,  8  Ohio  State,  880 ;  Burritt  v.  Ck>wle8»  5 
id.  87. 
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rtUed,  this  is  a  decision  that  the  declaration  ia  suflScient  in  law; 
in  which  case  the  defendant  must  either  obtain  leave  to  ple€U^  on 
•  terms  similar  to  the  preceding,  or  suffer  a  judgment  for  me  plain* 
tiff's  claim,  to  be  ascertained  by  an  inquiry  of  damaged^  if  neceaaaiy* 
Should  tiie  declaration  contain  several  counts,  the  defendant  must 
answer  them  all,  either  by  demurrer  or  plea,  or  both;   but  he 
cannot  demur  and  ^lead  to  the  same  count,  at  the  same  time.    It 
follows,  then,  that  if  you  are  willing  to  admit  the/o^  alleged  by 
your  adversary,  and  rest  your  cause  simply  upon  the  question  of 
laiWy  you  may  demur ;  but  this  is  not  always  the  best  course,  be- 
cause almost  all  9ub9itant%al  defecU  may  be  taken  advantage  of  at 
subsequent  stages,  either  on  arreBt  of  judgment  or  writ  of  error^ 
as  will  be  explained  hereafter.    As  to  qiuetione  ofform^  they  can- 
not be  ndsed  at  subsequent  stages.    The  conclusion  is,  that  unless 
you  are  quite  sure  of  succeeding  on  demurrer,  and  douM^ftil  on 
the  question  of  fact,  the  better  course  is  to  try  the  latter  first ; 
and  if  you  fail  here,  you  can  afterwards  raise  the  question  of  law. 
I  will  only  remark  further,  that  the  admission  of  a  general  de- 
murrer is  another  instance  of  departure  from  the  rule  requiring 
certainty.    Why  should  not  the  demurrant  be  required  to  point 
out  the  substantial,  as  well  as  formal  defects,  upon  whicn  he 
relies  ?    Would  not  the  great  object  of  all  pleading,  whidi  is  in- 
formation  and  not  concealment,  be  better  promoted  r  (a) 

Pleci,  (li)  If  the  defendant  does  not  think  proper  to  demur, 
his  only  alternative  is  to  plead.  A  plea  raises  a  question  offaet^ 
as  a  demurrer  does  a  question  of  law.  It  occurs  only  in  answer 
to  the  declaration  ;  but  it  does  not  admit  the  law  of  the  plaintiff's 
declaration  as  a  demurrer  does  the  facts ;  for  the  question  of  law 
still  remains  in  reserve.  It  would  seem  at  first  view,  that  there 
could  only  be  two  kinds  of  pleas,  namely,  first,  those  which  simply 
deny  the  allegations  of  the  declaration,  and  which  are  called 
traverses  ;  and  secondly,  those  which  admit  these  allegations,  but 
evade  their  legal  effect  by  setting  up  new  matter,  and  which  are 
called  pleas  of  corifession  and  avoidance  ;  and  these  two  classes  do, 
in  fact,  comprehend  the  pleas  most  frequently  used.  But  there 
is  still  another  class,  called  dilatory  pleas  or  pleas  in  abatement^ 
because  they  operate  merely  to  delay  the  proceedings,  without 
touching  the  merits  of  the  case ;  in  contradistinction  to  which, 
all  other  pleas  are  called  peremptory  pleas  or  pleas  in  bar.  And 
since  these  dilatory  pleas  can  only  be  pleaded  at  a  preliminary 

(a)  Oeneral  Demurrer.  And  the  said  defendant  comes  and  demurs  to  the  said 
declaration,  and  says  that  the  matters  therein  contained  are  not  sufficient  in  law  to 
maintain  the  action  aforesaid  ;  wherefore  he  prays  that  the  plaintiff  may  be  barred  of 
his  said  action. 

To  make  a  special  demurrer,  add  as  follows  :  And  for  causes  of  demnirer  the 
said  defendant  specifies  the  following :  first,  because,  &c,  [setting  forth  each  cause 
separately]. 

Joiiider  in  Demurrer,  And  the  said  plaintiff  comes  and  joins  in  the  said  demmrer, 
and  says  that  the  matters  contained  in  liis  declaration  are  sufficient  in  law  to  tnaintaiti 
his  action,  wherefore  he  prays  judgment  and  his  damages. 

{b)  Steph.  Plead.  67,  76. 
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Stage,  and  then  only  in  a  given  order,  I  will  first  name  them  in 
the  order  in  which  they  must  be  pleaded. 

Dilatory  Pleas,  (a)  The  fivBt  is,  that  the  court  has  no  Jurisdic- 
tion of  the  cause.  If  this  plea  be  sustained,  the  plaintiff  must 
seek  his  remedy  elsewhere.  If  this  plea  be  overruled,  or  not 
pleaded,  the  defendant  may  plead  to  the  di%ability  of  the  plaintiff ; 
as,  that  he  is  an  alien  enemy,  and  therefore  not  entitled  to  sue  at 
all ;  or,  that  he  has  only  a  joint  interest,  and  therefore  not  entitled 
to  sue  alone ;  or  that  he  is  not  entitled  to  sue  by  the  name  he 
assumes  ;  or  that  there  is  no  such  person  in  being.  If  this  plea  be 
overruled,  or  not  pleaded,  the  defendant  may  plead  to  his  own 
disability^  either  to  be  sued  at  all,  or  sued  alone,  or  sued  by  that 
particular  name.  Formerly,  though  an  infant  might  sue  by  his 
guardian  or  next  friend,  he  was  not  liable  to  be  sued  ;  and  he  might 
set  up  his  infancy  by  a  parol  demurrer  ;  that  is,  a  plea  praying  that 
proceedings  may  be  stayed  until  his  majority.  But  this  is  altered 
by  our  statute,  which  requires  a  guardian  ad  litem  to  be  appointed, 
and  the  cause  to  proceed  as  in  other  cases  Also,  the  defendant 
might  formerly  set  up  his  joint  liability  with  another,  as  ground 
for  abating  the  suit  against  him  alone.  But  our  statute  does  not 
allow  the  suit  to  be  abated  by  this  plea.  The  plaintiff  is  merely 
required  to  issue  a  summons  against  the  other  persons  named  in 
the  plea,  and  the  suit  goes  on  as  before.  A  misnomer  of  the 
defendant  is  also  good*  ground  for  a  plea  in  abatement,  because  he 
would  otherwise  be  liable  to  be  sued  again  by  his  right  name,  for 
the  same  cause.  If  this  plea  be  overruled,  or  not  pleaded,  the 
defendant  may  plead  to  the  declaration^  as  not  conforming  to  the 
writ,  either  in  reference  to  the  parties,  the  kind  of  action,  or 
the  amount  of  damages.  The  pendency  of  a  prior  suit^  in  the  same 
or  in  another  court,  between  the  same  parties  and  for  the  same 
cause,  is  also  good  ground  for  a  plea  in  abatement.  There  are  also 
some  other  subdivisions  of  pleas  in  abatement,  but  they  seem  to  be 
of  no  importance.  In  general,  with  the  exception  of  pleas  to  the 
jurisdiction,  all  these  pleas  arc  required  to  show  how  the  plaintiff 
may  correct  his  mistake  in  a  new  suit ;  or,  in  technical  language, 
to  furnish  a  better  writ.  The  chief  object  therefore,  is  delay  ;  and 
great  abuse  was  formerly  practised  by  the  use  of  these  pleas  ;  but 
our  statute  goes  far  to  prevent  such  abuse,  by  providing  that  no 
dilatory  plea,  other  than  to  the  jurisdiction  of  the  court,  or  where 
the  facts  appear  of  record,  shall  be  received  without  affidavit  of  its 
truth  ;  and  that  if  a  plea  in  abatement  be  overruled,  the  defendant 
shall  pay  full  costs  down  to  the  time  of  overruling  it.  The  ancient 
form  of  commencing  all  pleas  was  this :  "  And  the  defendant 
comes  and  defendSy^  &c.  —  which  means,  comes  and  denies  ;  and 
a  very  nice  distinction  was  made  between  full  defence  and  half 
defence.  But  as  this  distinction  is  now  obsolete,  the  allegation 
that  the  defendant  defends  is  superfluous.    These  dilatory  pleas, 

(a)  Steph.  Plead.  68,  75. 
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like  all  picas  which  set  up  new  matter  in  defence,  conclude  with  a 
verification  —  "  And  this  the  defendant  is  ready  to  verify  ;  where- 
fore he  prays  judgment,"  Ac.  When  the  matter  pleaded  in  abate- 
ment is  not  sufficient  in  law,  the  plaintiff  may  demur  to  the  plea, 
and  thus  an  issue  of  law  will  be  made  up,  as  before  described. 
But  otherwise,  he  must  take  issue  upon  some  matter  of  fact  set  up 
in  the  plea,  by  filing  a  replication.  For  example,  if  the  defendant 
plead  the  pendency  of  a  prior  suit,  which  is  matter  of  record^  the 
plaintiff  may  reply  that  there  is  no  such  record  —  nul  tiel  record. 
To  this  the  defendant  may  put  in  a  rejoinder^  that  there  is  such  a 
record  ;  and  thus  an  issue  would  be  made  up,  which  the  court 
would  try  by  an  inspection  of  the  record,  (a) 

Traverse,  (6)  A  traverse  merely  denies  the  allegations  of  the 
plaintiff,  without  setting  up  new  matter.  There  are  two  kinds  of 
traverse,  the  special  traverse  and  the  general  traverse  or  general 
issiie.  The  one  specifically  denies  one  or  more  of  the  plaintiff's 
allegations ;  while  the  other,  in  comprehensive  language,  denies 
them  altogether.  And  it  being  a  general  rule  in  pleading  that 
whatever  is  not  denied  is  admitted,  it  follows  that  a  special  traverse 
requires  the  plaintiff  to  prove  only  tliose  allegations  which  are  spe- 
cifically denied ;  while  a  general  issue  requires  them  all  to  bo 
proved,  because  all  are  denied.  For  example,  if  to  a  declaration 
in  trover  the  defendant  should  put  in  a  special  traverse,  simply 
denying  that  the  plaintiff  owned  the  goods,  this  would  be  all  the 
plaintiff  would  be  required  to  prove ;  whereas  if  the  frcneral  issue 
were  pleaded,  the  plaintiff  would  be  required  to  prove  the  additional 
fact  that  they  were  converted  by  the  defendant.  For  this  reason 
the  general  issue  has  almost  universally  taken  the  place  of  the 
special  traverse,  being  more  advantageous  to  the  defendant. 

General  Issue.  (<?)     On  account  of  the  universal  prevalence  of 

{n)  As  an  pxample  of  a  dilatory  plea,  the  following  is  the  form  of  a  plea  of  the  pen- 
dency of  a  prior  suit :  And  the  snuX  dcrendant  cuiiu's  and  ])lcads  to  the  said  dechinition, 

and  says  that  before  the  commencement  of  this  suit,  to  wit,  on ,  the  said  ]ilain- 

tiff  sncd  him  in  the  [descrilK*.  the  eonrt],  in  an  action  of ,  for  the  same  cansie  of 

action  set  forth  in  his  said  declaration,  as  appears  by  the  reconl  of  said  suit  n'niaining 
in  said  court ;  which  prior  snit  still  remains  undetennined  ;  and  this  he  is  ready  to 
verify  ;  wherefore  he  prays  judgment,  if  he  ought  to  answer  in  this  present  suit,  and 
for  his  co^^ts. 

(6)  Steph.  Plead.  76. 

(c)  The  forms  of  these  general  issues,  with  the  similiter  added,  are  as  follows  :  — 

N(m  cat  factum.  And  the  said  defendant  comes  and  pleads  to  the  sai«l  declaration, 
and  says  that  the  said  writing  obligatory  therein  mentioned  is  not  his  deed  ;  and  of  tliis 
he  puts  himself  upon  the  country,  and  the  plain titf  does  the  like. 

Kit  dehct.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration,  and 
says  that  he  does  not  owe  the  sum  of  money  then»in  mentioned,  or  any  i»art  thereof,  to 
the  said  plaintiff ;  and  of  this  he  puts  himself  u])on  the  country,  and  the  siiid  ]daintiff 
does  the  like. 

Knn  nsRum-psit.  And  the  said  defendant  comes  and  pleads  to  the  said  declaration, 
and  says  that  he  »lid  not  undertak«'  and  promis<^  in  njanner  an<l  form  as  the  wiid  plain- 
tiff has  therein  alleged  ;  and  of  this  he  puts  himsi'lf  U|M>n  the  country,  and  the  said 
plaintiff  tloes  the  like. 

Not  guilt.}!.  And  the  said  defendant  comes  and  pl«*a<ls  to  the  said  declaration, 
and  says  that  he  is  not  guilty  in  manner  and  form  aa  the  said  plaintiff  has  Uierein 
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this  mode  of  pleading,  I  shall  describe  the  general  issue  in  each  of 
the  actions.  1.  The  general  issue  in  debt,  on  a  sealed  instrument, 
may  be  non  est  factum  —  that  the  said  writing  obligatory  is  not  the 
defendant's  deed.  This,  though  called  a  general  issue,  is  in  fact 
very  much  limited  ;  since  it  only  puts  in  issue  the  execution  and 
validity  of  the  instrument.  Under  it,  the  defendant  may  contend, 
either  that  he  never  executed  the  instrument,  or  that  it  is  void ;  and 
he  can  set  up  no  other  defence  ;  but  another  general  issue  applica- 
ble to  all  actions  of  debt  is  nil  debet  —  that  the  defendant  does  not 
owe  the  sums  of  money  alleged  by  the  plaintiff.  This  issue,  being 
a  general  denial  of  indebtedness,  is  much  broader  than  the  other, 
and  authorizes  the  defendant  to  set  up  anything  which  goes  to 
deny  an  existing  debt ;  as  release,  satisfaction,  arbitrament,  and 
the  like.  2.  The  general  issue  in  covenant  is  the  same  as  in  debt, 
namely,  non  est  factum,  and  the  same  remarks  apply  to  it.  3.  The 
general  issue  in  assumpsit  is  non  assumpsit  —  that  the  defendant 
did  not  undertake  or  promise  as  the  plaintiff  has  alleged.  At  first 
view  this  would  seem  like  non  est  factum,  merely  to  put  in  issue  the 
making  of  the  promise  or  its  validity  ;  but  in  practice  it  is  equally 
comprehensive  with  nil  debet ;  since  the  defendant,  under  it,  may 
set  up  anything  tending  to  deny  an  existing  liability  ;  as  a  release, 
performance,  and  the  like,  (a)  4.  The  general  issue  in  trespass  is, 
not  guilty.  This  would  seem  from  the  language  to  be  the  broadest 
issue  possible,  but  in  practice  it  merely  puts  in  issue  the  fact  of 
committing  tlie  trespass ;  and  imder  it  the  defendant  can  set  up 
nothing  by  way  of  justification.  5.  The  general  issue  in  trover  is 
the  same  in  words,  namely,  not  guilty  ;  but  in  practice  it  is  much 
broader,  since  it  covers  every  thing  going  to  deny  the  plaintiff's 
right  of  recovery.  6.  The  general  issue  in  detinue  is  non  detinet 
—  that  the  defendant  does  not  wrongfully  detain  the  goods  of  the 
plaintiff.  This  is  comparatively  narrow,  since  it  covers  only  the 
fact  of  detaining  the  goods ;  and  the  fact  that  they  belong  to 
the  plaintiff.  7.  The  general  issue  in  replevin  was  formerly  non 
cepit  —  that  the  defendant  did  not  take  the  goods  of  the  plaintiff; 
because  a  wrongful  taking  was  the  gist  of  the  action ;  but  since 
our  statute  has  made  a  wrongful  deti^ntion  the  gist,  it  would  seem 
that  the  general  issue  ought  to  be  non  detinet,  as  in  detinue. 
8.  The  general  issue  in  case  is  not  guilty  ;  and  here  the  words  are 
used  as  broadly  as  in  trover ;  since  they  cover  almost  every  pos- 

alleged  ;  and  of  this  he  puts  himself  upon  the  country,  and  the  ^\\  plaintiff  does  the 
like. 

Non  drthief..  And  the  said  defendant  conies  and  pleads  to  the  said  declaration,  and 
says  thjit  h«  does  not  wronj(fully  detain  the  gocnls  and  chattels  thenMU  nientiorie«l,  or 
any  part  thereof;  and  of  this  he  puts  himself  ujwn  the  country,  and  the  said  plaintiff 
does  the  like. 

{a)  Seo  1  Oreenl.  Ev.  §  531  ;  3  Cowen  &  Hill's  Notes  to  Phillips's  Ev.  538  ; 
Henderson  v.  Ri*cvc.  i\  Hlnekf.  101  ;  Inman  v.  Jenkins,  3  Ohio,  271  :  Reynolds  r. 
Stanshury,  20  Ohio,  3H.  -{Not  so  under  the  Code;  thus  under  th«;  (ixle  a  defence 
of  payment  is  a  (confession  and  avoidance,  since  it  a<lmits  and  discharges  the  cause 
of  action  sued  on  ;  henc^i  it  must  be  pleaded  specially  and  replied  to.  Fcwster  v, 
Goddard,  25  Ohio  State,  276.}- 
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Bible  defence.  9.  The  general  issue  in  ejectment  is  not  guilty y  be- 
cause tiiis  action  is  in  form  trespass  ;  but  here  the  words  are  more 
comprehensive  than  in  trespass  proper,  since  they  cover  every 
species  of  defence,  even  the  statute  of  limitations,  which  is  cov- 
ered by  no  other  general  issue.  It  is  obvious  that  the  extensive 
prevalence  of  general  issues  in  pleading,  is  the  result  of  a  great 
relaxation  from  its  original  strictness  and  particularity.  Like  the 
common  counts  in  the  declaration,  these  general  issues  cease  to 
effect  one  of  the  main  objects  of  pleading,  which  is  to  notify  your 
adversary  fully  and  particularly  upon  the  points  upon  which  you 
rely.  In  fact,  special  pleadinffy  in  its  original  spirit  is  now  almost 
obsolete  ;  and  but  for  the  provision  before  referred  to,  authorizing 
a  demand  of  a  bill  of  partieularsy  each  party  might  be  left  almost 
totally  in  the  dark,  as  to  what  evidence  would  be  offered  at  the 
trial.  Another  serious  objection  is  found  in  the  perfectly  arbitrary 
character  of  these  general  issues,  as  to  their  comprehension ; 
some  covering  almost  every  thing,  and  others  being  narrowed 
down  to  one  or  two  points,  without  any  fixed  principles  of  reason 
or  expression  to  determine  the  one  or  the  other.  These  considerar 
tions  have  led  many  to  doubt  whether  the  convenience  of  this 
general  mode  of  pleading  is  not  a  poor  compensation  for  its  want 
of  certainty.  If  the  parties  were  required  in  all  cases  to  exhibit 
specifically  their  respective  grounds,  as  was  the  ancient  custom, 
and  is  still  the  theory  of  pleading,  perhaps  the  ends  of  justice  would 
be  better  promoted ;  especially  if  unnecessary  technicalities  were 
dispensed  with.  At  all  events,  the  present  mixed  system,  partly 
special  and  partly  general,  wants  harmony  and  congruity  more 
than  almost  any  other  part  of  the  law.  But  in  this  connection,  it 
is  proper  to  refer  to  a  provision  of  our  statute  which  has  a  salutary 
effect  upon  the  practice  in  certain  actions  of  contract ;  namely, 
that  when  the  contract  is  a  bond,  bill,  or  note,  and  the  general 
issue  is  pleaded,  without  an  affidavit  of  its  truth,  the  plaintiff  shall 
not  be  required  to  prove  the  execution  of  the  contract  by  the  de- 
fendant. This  is  a  highly  useful  provision ;  for  the  plaintiff  is 
thus  apprised  whether  one  of  the  material  facts  is  to  be  contested 
or  not,  and  can  prepare  himself  accordingly.  All  general  issues 
conclude  to  the  country^  as  it  is  called,  —  "  and  of  this  he  puts 
himself  upon  the  country,"  —  that  is,  with  tendering  an  issue  of 
fact  to  be  tried  by  the  jury  ;  and  this  issue,  like  an  issue  of  law, 
the  plaintiff  must  accept,  or  give  up  his  case  ;  for,  being  a  simple 
denial  of  the  truth  of  his  declaration,  it  cannot  be  demurred  to. 
The  acceptance  of  this  issue  is  signified  by  a  replication  called  a 
si7nilUer,  —  "  and  the  plaintiff  does  the  like,"  —  that  is,  he  refers 
his  cause  in  like  manner  to  the  jury.  In  strict  practice,  the  sifnil" 
iter  should  be  put  in  by  the  plaintiff ;  but  it  is  usually  added  by 
the  defendant  to  his  plea,  because  it  is  a  matter  of  course. 
Pleas  of  Confession  and  Avoidance,  (a)     This  is  the  only  re- 

(a)  Stoph.  Plead.  76-87. 
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maining  class  of  pleas.  They  are  commonly  called  special  pleasy 
and  used  when  the  defendant  is  ready  to  admit  the  lacts  alleged 
by  the  plaintiff,  but  has  new  matter  upon  which  to  rest  his  de- 
fence, as  a  justification,  discharge,  or  the  like.  This  new  matter 
in  avoidance  is  set  forth  with  the  same  particularity  as  in  a 
declaration;  and  the  plea,  instead  of  tendering  an  issue  to  the 
jury  as  in  a  traverse,  concludes  with  a  verification.  The  plaintiff 
must  then  cither  demur  to  this  plea  or  put  in  a  replication.  If  he 
replies,  it  may  either  be  by  a  simple  traverse  of  the  plea,  or  by  a 
confession  of  the  new  matter  of  the  plea,  together  with  a  state- 
ment of  other  new  matter  to  avoid  its  effect.  This  last  being  a 
replication  by  confession  and  avoidance,  must  conclude  with  a 
verification,  and  not  a  tender  of  issue.  The  defendant,  therefore, 
must  either  demur  to  it,  or  put  in  a  rejoinder.  If  this  rejoinder  be 
a  traverse,  it  brings  the  cause  to  issue  as  before  described.  If  a 
confession  and  avoidance,  it  requires  a  surrejoinder  from  the  plain- 
tiff ;  and  so  on,  to  a  rebutter  and  surrebutter.  But  it  is  very  sel- 
dom that  pleadings  extend  beyond  the  rejoinder ;  for  new  matter 
cannot  be  inexhaustible ;  and  where  new  matter  is  not  alleged,  an 
issue  either  in  law  or  fact  is  always  tendered  and  accepted,  which 
terminates  the  pleadings.  This  will  be  obvious  from  the  following 
considerations.  If  the  new  matter  set  up  in  the  plea  be  insufficient 
in  law  to  constitute  a  defence,  a  demurrer  and  joinder  make  up  the 
issue.  If  not  true,  the  replication  will  be  a  traverse  and  the  re- 
joinder by  a  similiter  will  make  up  the  issue.  If  both  sufficient 
and  true,  it  can  only  be  met  by  a  replication  of  confession  and 
avoidance,  setting  up  other  now  matt<5r,  in  which  case,  the  defend- 
ant must  cither  demur,  or  rejoin  by  way  of  traverse  or  confession 
and  avoidance,  and  so  on,  until  an  issue  be  made  up  either  on  de- 
murrer or  traverse  ;  for  to  one  or  the  other  of  these  the  pleadings 
must  come  when  there  is  no  longer  ground  for  a  confession  and 
avoidance.  This  may  be  illustrated  by  an  example.  Suppose  an 
action  of  assumpsit  upon  a  promissory  note.  The  defendant 
pleads  the  statute  of  limitations  —  that  he  did  not  promise  within 
fifteen  years.  As  this  is  a  sufficient  defence,  if  true,  it  cannot 
be  demurred  to.  If  not  true,  the  plaintiff  will  reply  by  way  of 
traverse,  —  that  he  did  promise  within  fifteen  years,  —  and  then 
a  similiter  will  complete  the  issue.  But  though  this  plea  be  both 
true  and  sufficient  of  itself,  there  may  be  new  matter  to  avoid  it, 
as  that  the  defendant  was  absent  from  the  State  at  the  time  the 
cause  of  action  accrued ;  in  which  case,  the  time  does  not  begin 
to  run  until  his  return  to  the  State.  This,  then,  may  be  replied 
by  way  of  confession  and  avoidance.  The  defendant  will  not 
demur  to  this  replication,  because,  if  true,  it  is  sufficient.  If  he 
rejoin  by  way  of  traverse,  denying  the  fact  of  absence  from  the 
State,  the  surrejoinder  will  be  a  similiter^  which  will  complete 
the  issue.  But  this  replication  may  be  both  sufficient  and  true, 
and  yet  there  may  be  other  new  matter  to  avoid  its  effect. 
The  defendant  may  have  returned  to  the  State  more  than  fifteen 

42 
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years  before  the  commencement  of  the  suit ;  in  which  case,  he 
will  rejoin  by  way  of  confession  and  avoidance,  setting  forth  this 
fact  The  plaintiff  will  not  demur  to  this  rejoinder,  because,  if 
true,  it  is  sufficient.  If  not  true,  he  will  surrejoin,  by  way  of 
traverse,  and  the  rebutter  would  be  a  similitery  which  will  com- 
plete the  issue.  But  there  may  still  be  other  new  matter  to  avoid 
this  rejoinder,  though  true  and  sufficient  of  itself.  The  return  to 
the  State  may  have  been  clandestine  and  not  open;  in  which 
case,  the  surrejoinder  will  be  by  way  of  confession  and  avoid- 
ance, setting  forth  this  fact.  And  here  the  new  matter  is  ex- 
hausted. The  issue  is  reduced  to  the  question  whether  the 
return  was  clandestine  or  open.  The  rebutter  will  therefore  be 
a  traverse,  and  the  surrebutter  a  similitery  which  will  complete 
the  issue,  (a) 

Notice  in  place  of  a  Special  Plea.  The  kind  of  special  pleading 
just  described  is  now  in  a  great  measure  superseded  by  Uie  prac- 
tice of  pleading  the  general  issue,  and  appending  a  notice  of  any 
special  matter,  by  which  is  meant  such  matter  as  cannot  be  offered 
at  the  trial  under  the  general  issue  alone.  Unfortunately  no  gen- 
eral rule  can  be  laid  down  to  determine,  in  all  cases,  what  may 
and  what  may  not  be  offered  in  defence  under  the  general  issue. 
All  that  can  be  said  is,  that  when  by  the  arbitrary  rules  on  this 
subject,  any  given  defence  must  be  particularly  set  out,  it  must 
be  done  either  by  a  special  plea  or  notice.  Our  statute  authorizes 
a  notice  (6)  in  all  cases  except  that  of  tender,  and  this  exception 
is  probably  the  result  of  oversight.  This  notice  is  intended  to 
inform  the  opposite  party  of  the  precise  nature  of  the  defence,  and 
must  therefore  be  as  full  and  particular  as  a  special  plea,  from  the 
form  of  which  it  differs  only  in  the  introduction  and  conclusion. 
But  the  effect  of  the  notice  is  very  different  from  the  special  plea 
in  this,  that  being  appended  to  the  general  issue,  the  only  replicar- 
tion  required  is  a  similiter,  and  the  pleadings  are  always  termi- 
nated at  this  stage.  The  result,  therefore,  is  to  do  away  with 
special  pleadings,  strictly  so  called.  And  the  only  matter  of 
regret  is,  that  the  requirement  of  notice  is  not  made  universal, 

(a)  As  an  example  of  a  plea  of  confession  and  avoidance,  I  will  give  the  form  of  the 
plea  of  son  assault  demcgne  to  a  declaration  in  trespass  for  an  assault  and  battery.  And 
tiie  said  defendant  comes  and  pleads  to  the  said  ueclaration,  and  says  that  at  the  time 
and  place  when  and  where  the  said  trespass  is  supposed  to  have  been  committed,  to 

wit,  on ,  at ,  the  said  ]>laintifr,  with  force  and  arms,  did  assault  and  beat 

the  said  defendant,  and  would  have  further  injured  him,  but  that  he  did  then  and  there 
defend  himself  ;  which  defence  i«  the  trespass  complained  of ;  and  so  the  injury,  if  any 
was  done,  was  from  the  assault  of  the  said  plaintiff  upon  the  said  defendant,  and  iu 
self-defence  ;  and  this  he  is  ready  to  verify  ;  wherefore  he  prays  judgment,  if  the  said 
pliiintitf  ought  to  maintain  his  said  action. 

(ft)  As  an  example  of  notice,  I  will  take  the  case  of  set-off:  And  the  said  plaintiff 
will  take  notice,  that  on  the  trial  of  this  suit  the  said  defendant  will  insist  by  way  of 
set-off,  that  before  and  at  the  commencement  thereof,  the  said  plaintiff  was  and  still  is 
indebted  to  him  in  the  sum  of  ^'  ,  for  [set  forth  the  indebtctlness  as  in  a  declara- 

tion, either  sT>ecially  or  by  the  common  counts,  or  both]  :  and  by  reason  thereof  the  said 
defendant  will  demand  a  judipnent  for  such  balance  as  may  then  and  there  be  found  to 
be  due  to  him,  according  to  the  statute  in  such  case  provided. 
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whenever  general  pleading  is  resorted  to.  Let  the  plaintiff, 
whenever  ho  uses  tiie  common  counts,  annex  a  notice  of  what 
his  claim  is,  and  the  defendant,  whenever  he  pleads  the  general 
issue,  annex  a  notice  of  what  his  defence  is,  and  the  system 
would  perhaps  be  the  best  possible.  But  at  present  we  cannot 
be  said  to  have  a  system  of  any  sort.  It  is  neither  general 
pleading  nor  special  pleading,  but  an  accidental  compound  of 
both. 

Several  Pleas.  At  common  law,  when  the  declaration  con- 
tained several  counts,  the  defendant  might  set  up  a  separate 
defence  to  each.  Thus,  he  might  demur  to  one  count,  traverse 
another,  and  confess  and  avoid  a  third ;  or  he  might  plead  the 
same  plea  to  each.  But  until  the  statute  of  Anne,  he  was  not 
allowed  to  put  in  several  pleas  to  the  same  count.  Our  statute 
imitates  this,  and  allows  the  defendant,  with  leave  of  the  court, 
to  plead  ^^  as  many  several  matters  "  as  he  shall  deem  necessary. 
But  if,  on  demurrer,  any  of  these  pleas  be  adjudged  insufficient, 
he  must  pay  the  costs ;  accordingly  it  is  common  to  have  several 
distinct  issues  in  the  same  suit ;  but  the  pleas,  however  numerous, 
can  only  consist  of  the  kinds  before  described.  As  to  the  leave 
of  the  court  required  by  the  statute,  it  is  seldom  in  fact  asked, 
because  sure  to  be  granted,  of  course ;  and  yet  this  privilege,  like 
that  of  several  counts,  is  very  liable  to  ablise.  For  we  often  find 
the  most  inconsistent  defences  set  up  to  the  same  cause  of  action ; 
as  not  guilty^  and  a  release  ;  non  est  factunij  and  payment ;  non 
assumpsit^  the  statute  of  limitations^  and  infancy.  Indeed  it  is  said 
that  tne  only  pleas  that  would  be  objectionable  on  the  ground  of 
inconsistency,  are  the  general  issue  and  a  tender ;  though  for  this 
single  exception,  there  is  certainly  no  good  reason,  which  would 
not  embrace  many  other  cases.  Wlien  several  pleas  are  pleaded, 
all  after  the  first  are  prefaced  thus  —  "  and  for  a  further  plea,  by 
leave  of  the  court,"  &c.  And  for  each  of  the  pleas  thus  pleaded, 
to  each  of  the  counts  in  the  declaration,  there  must  ultimately  be 
a  distinct  issue ;  so  that  it  is  possible  to  conceive  of  an  almost 
infinite  number  of  issues  made  up  in  one  action.  This  evil,  how- 
ever, is  in  a  great  measure  prevented  by  the  rule  for  avoiding 
what  is  called  a  departure  in  pleading ;  which  is,  that  neither 
party  can,  at  any  subsequent  stage  of  the  pleadings,  set  up  any 
new  matter  which  is  repugnant  to  that  before  set  up  by  him, 
though  he  may  enlarge  and  render  more  definite  the  ground  before 
taken.  I  will  only  add,  that  the  consequence  of  a  failure  to  demur 
or  plead  within  the  time  required  by  the  rules  is,  that  the  plaintiff 
may  obtain  a  judgment  by  default.  Such  a  judgment  merely  de- 
termines the  plaintiff's  right  to  recover,  but  not  how  much  ;  and 
the  case  then  stands  for  inquiry  of  damages.  But  the  defendant 
may  have  his  default  opened  and  obtain  leave  to  plead,  by  making 
affidavit  that  he  has  a  meritorious  defence,  provided  he  will  bring 
the  cause  at  once  to  issue.  In  like  manner,  the  plaintiff  must 
put  in  his  replication  within  the  time  required  by  the  rules,  or 
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khc  v.viij»tfquence  will  be  a  nonsuit;  which,  however^  may  be  set 
^ftJiiUc  ou  like  terms ;  and  so  on  till  the  issue  be  made  up« 

Speciid  MatterM  of  Defence.  The  foregoing  remarks  sufficientlj 
explain  the  general  nature  of  pleading.  But  for  further  illustra- 
(iuu«  I  will  speak  of  some  of  the  special  matters  of  defence  which 
occur  mo«t  frequently. 

^t-ojf.  i^a)  At  common  law,  if  the  plaintiff  was  indebted  to 
the  defendant,  the  latter  had  no  means  of  setting  off  such  debt 
in  the  suit  against  him,  but  was  driven  to  a  cross-action.  Tliis  evil, 
however,  has  long  been  remedied  by  legislation.  By  our  statute, 
If  the  action  be  on  a  pecuniary  contract,  and  the  defendant  at  the 
commencement  of  the  suit  held,  in  the  same  right,  a  like  claim 
against  the  plaintiff,  he  may  bring  it  in  by  way  of  setroS ;  and  if  he 
neglects  so  to  do,  he  cannot,  in  a  subsequent  action  for  it,  recover 
cost8.  But  unless  the  setoff  amount  to  an  actual  payment,  it 
cannot  be  brought  in  under  the  general  issue.  Set-off,  strictly  so 
called,  must  either  be  pleaded  specially  or  by  way  of  notice  ;  and 
the  court  will  render  judgment  for  the  party  having  the  balance 
in  his  favor.  By  being  due  in  the  same  right,  is  meant,  that  an 
individual  debt  cannot  be  set  off  against  a  partnership  debt,  nor 
a  debt  due  to  the  defendant  in  his  own  right  against  a  debt  due 
by  him  as  administrator,  and  vice  versd.  And  as  to  the  kind  of 
debt  which  may  be  set  off,  it  must  be  strictly  a  pecuniary  claim, 
and  not  for  consequential  damages.  Set-off  is  eonQned  to  actions 
of  contract ;  and  the  true  test  is,  to  inquire  whether  the  defendant 
could  have  sued  the  plaintiff  for  the  subject  matter  of  the  set-off, 
in  the  same  action  in  which  he  is  now  sued.  Judgments,  how- 
ever, in  all  actions,  may  be  set  off,  because  they  are  liquidated 
debts.  Our  practice,  on  account  of  the  peculiar  wording  of  our 
statute,  is  to  give  notice  of  set-off  instead  of  pleading  it  specially; 
and  as  there  is  no  replication  to  the  notice  except  the  similiterj 
all  objections  to  it  may  be  taken  at  the  trial,  without  previous 
intimation. 

Accord  and  Satisfaction.  Where  the  claim  is  for  a  liquidated 
debt,  payment  in  full  need  never  be  pleaded  specially,  but  may  be 
proved  under  the  general  issue.  But  if  such  claim  has  been  set- 
tled by  any  thing  short  of  full  payment,  or  if  it  be  for  unliquidated 
or  consequential  damages,  and  has  been  settled  by  the  parties, 

(a)  See  Montagn  on  Set-Off ;  Babington  on  Set-Off ;  also  Barbour  on  Set-Off,  an 
American  work.  By  the  Code,  a  set-oil,  or  counter-claim,  must  he  set  up  in  the  an- 
swer. It  may  be  withdrawn  on  leave,  and  made  a  separate  proceeding.  It  is  not 
affected  by  the  default  or  discontinuance  of  the  plaintiff.  And  if  it  exceed  the  plain- 
tiffs demand,  there  may  be  judgment  for  the  excess.  FoUett  v.  Buyer,  4  Ohio  state, 
586  ;  Ernst  v.  Kunkle,  5  id.  520  ;  Hill  v.  Butler,  6  id.  207  ;  Wiswell  v.  First  Cong. 
Church,  14  Ohio  State,  31  ;  Allen  v.  Shackleford,  15  Ohio  State,  145  ;  Miller  v.  Florer, 
id.  148.  As  to  recoupment,  see  Wellsville  v.  Geisse,  8  Ohio  State,  388  ;  Timmons  v, 
Dunn,  4  id.  680 ;  Upton  v.  Julian,  7  id.  95  •{  and  a  set-off  may  be  for  unliquidated 
damages,  Necdham  v.  Pratt,  40  Ohio  State,  186,  by  the  commission  followed  by  the 
Supreme  Court  in  Elliott  v.  Federal  Creek  Valley  R.  R.  Co.,  decided  without  report  or 
opinion  Nov.  20,  1888  ;  so  that  this  is  now  settled  in  Ohio.  A  counter-claim  of  course 
may  be  for  unliquidated  damages}- . 


CIVIL  PBOCBBDINGS  IN.  COURTS  OF  LAW.  661 

this  settlement  is  technically  called  accord  and  satisfactton,  and  is 
a  good  defence  to  a  suit,  if  it  be  pleaded  specially  or  by  notice. 
But  to  constitute  this  defence  it  is  not  enough  that  the  parties 
have  agreed  upon  the  terms  of  settlement,  which  would  be  accord 
only.  They  must  have  completed  the  settlement,  so  that  no  fur- 
ther action  is  required  ;  and  such  a  compromise  will  be  effectual 
in  all  cases  not  criminal,  (a) 

Infancy,  (6)  We  have  seen  that  infants  sue  by  their  next 
friend  or  prochein  ami,  and  defend  by  their  guardian  ad  litem. 
The  technical  reason  is,  that  an  infant  cannot  appoint  an  attor- 
ney. We  have  also  seen  that  an  infant  is  not  bound  by  any  con- 
tract, unless  it  be  for  necessaries.  But  the  defence  of  infancy 
cannot  be  offered  under  the  general  issue.  It  must  be  pleaded 
specially  or  by  notice.  If  pleaded,  and  the  contract  were  for 
necessaries,  this  may  be  replied  in  confession  and  avoidance.  If 
notice  be  given  of  it,  the  fact  that  the  contract  was  for  necessaries 
may  be  proved  at  the  trial. 

Tender.  The  defendant  has  the  privilege  of  making  a  tender  of 
what  he  admits  to  be  due  the  plaintiff,  for  the  purpose  of  saving 
interest  and  costs.  The  practice  is  here  regulated  by  statute ; 
and  it  so  happens  that  a  tender  is  the  only  tiling  which  must  be 
pleaded  specially,  and  cannot  be  proved  under  the  general  issue 
and  notice  on  account  of  the  peculiar  wording  of  our  statute. 
Where  the  action  is  on  a  pecuniary  contract,  the  money  may  be 
tendered  at  any  time  before  suit.  Where  it  is  on  any  other  con- 
tract, performance  may  be  tendered  at  the  time  and  place  speci- 
fied. Also,  for  a  trespass  upon  real  property  sufficient  amends 
may  be  tendered.  In  either  case,  if  the  plaintiff  refuse  the  tender 
and  do  not  recover  more,  he  must  lose  the  interest  and  costs. 
There  is  still  another  provision,  which  allows  the  defendant  to 
bring  into  court  at  any  time  before  the  trial,  without  mention  of 
it  in  the  pleadings,  the  amount  which  he  admits  to  be  due  to  the 
plaintiff,  with  costs  up  to  that  time,  and  if  the  plaintiff  refuse  to 
take  it,  and  do  not  recover  more,  he  thenceforth  loses  interest  and 
costs.  We  have  before  seen  that  no  State  can  pass  any  law  mak- 
ing any  thing  but  gold  and  silver  a  legal  tender.  Hence  the  cred- 
itor may  object  to  receiving  bank-notes.  But  unless  he  makes 
this  objection  at  the  time,  he  is  taken  to  have  waived  it,  and  thus 
a  tender  of  bank-notes  not  objected  to  will  be  good.  ((?)  It  is  also 
held  that  the  money  need  not  be  actually  produced  and  counted, 
unless  that  be  insisted  on  ;  for  it  is  sufficient  to  show  at  the  trial, 
that  the  defendant  was  in  a  condition  to  substantiate  his  offer. 
A  tender  may  be  pleaded  to  part  of  the  amount  claimed,  and  the 
general  issue  as  to  the  rest ;  but  no  plea  of  tender  either  of  part 

(a)  Gushing  v,  Wymnn,  44  Maine,  121  ;  McGehee  v,  Shafer,  15  Texas,  198  ;  Goff 
9.  Mulholland,  28  Mo.  897. 

(b)  By  the  Ckxle,  the  suit  may  be  by  guardian  or  next  friend ;  the  defence  by  a  guar- 
dian for  the  suit. 

(e\  A  tender  of  a  bank  check,  where  all  objection  to  tliis  medium  of  payment  is  ex* 
pressly  waived,  is  good.    Jennings  v,  Mendenhall,  7  Ohio  State,  257. 
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or  the  whole  can  be  ^united  witli  the  general  issne  as  to  the  whole, 
because  the  two  are  repugnant  The  plea  of  tender  muBt  all^ 
that  the  defendant  has  liien  at  all  times  ready  to  paj  the  amoont 
tendered ;  and,  therefore,  a  subsequent  demand  and  refuaal  is  a 
good  replication  in  confession  and  avoidanca 

Plea  jmiB  darrein  Continuanee.  (a)    By  the  conunon  law,  the 
parties  might  at  any  time  ask  for  an  imparlaneej  that  is,  an  op- 

Srtunity  to  confer  together ;  but  no  such  practice  prevails  here, 
le  issue  must  be  made  up  before  the  trial  term,  or  the  party  in 
default  must  suffer  a  judgment  against  him,  if  the  adversary  de- 
mand it,  unless  the  court  see  cause  to  grant  indulgence ;  and  at  the 
trial  term,  the  cause  must  be  called  up  in  its  order  and  disposed 
of,  unless  by  agreement  it  be  placed  at  the  heel  of  the  docket,  or 
eontdnued.  A  oontinuanee  is  necessanr  at  each  term,  to  keep  flie 
cause  in  court.  The  reason  usually  alleged,  after  issue  joined,  is 
the  want  of  testimony.  The  party  wishing  a  continuance  for  this 
cause  must  make  affidavit  that  he  has  used  due  diligence  to  obtain 
it ;  that  it  is  material ;  and  that  he  expects  to  obtain  it  soon ;  and 
if  he  applies  a  second  time,  he  is  usually  required  to  set  forth 
what  he  expects  to  prove,  that  his  adversary  may  admit  it,  IE  be 
choose.  This  mode  of  procuring  delay  is  often  perverted ;  bat 
some  such  provision  is  necessary  for  the  purposes  of  justice.  And 
it  often  happens  that  a  defence  may  arise  after  the  continuance  of 
a  cause,  which  did  not  exist  when  the  issue  was  made  up.  In 
such  case,  the  defence  must  be  set  up  by  plea  pui%  darrein  con- 
Unuaneey  which  means  since  the  last  continuance.  For  example, 
a  release  given  before  issue  joined  may  be  offered  in  evidence 
under  the  general  issue ;  but  a  subsequent  release  must  be  set  up 
by  a  plea  since  the  last  continuance. 

Demand  of  Oyer.  (()  It  has  been  already  stated  that  the 
plaintiff  in  his  declaration  upon  any  specialty  must  make  prqfert 
of  it.  This  is  done  by  an  averment  tnat  the  specialty  is  now  in 
court,  or  words  to  that  effect  The  origin  of  the  rule  is  this : 
When  the  pleadings  were  oral,  and  the  plaintiff  counted  on  a 
specialty,  the  defendant  had  a  right  to  demand  oyer,,  (c)  that  is, 
to  hear  it  read ;  and  it  was  then  read  from  beginning  to  end. 
Now  the  same  end  is  obtained  in  the  following  manner:  The 
plaintiff  makes  profert^  as  before  stated.  This  authorizes  the 
defendant  to  demand  a  copy,  which  must  be  furnished  before  he 
can  be  required  to  plead.  U  his  defence  rest  upon  matter  con- 
tained  in  it,  he  sets  forth  the  instrument  at  length  in  his  plea,  and 
then  specifies  wherein  his  defence  lies.    The  effect  is  tlie  same 

(a)  Steph.  Plead.  87,  97. 

(h)  Steph.  Plead.  92. 

(c)  The  form  of  demanding  oyer  is  as  follows  :  '*  The  defendant  cornea  and  cmrea 
oyer  of  the  said  writing  obligatory,  and  it  is  read  to  him  in  these  words :  [here  tha 
instrument  is  copied] ;  which  oein^  read  and  heard,  the  defendant  sa^'*  Ac 

I  have  already  said  that  there  is  no  good  reason  why  this  doctrine  of  proftH  and 
oyer  should  not  extend  to  all  written  instruments  ;  and  that  in  practioo  our  pvoviaion 
for  a  bill  of  particulars  does  virtually  produce  this  result. 
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as  if  it  had  been  fully  set  forth  in  the  declaration,  and  after  oyer 
the  defendant  may  either  demur  or  plead. 

§  212.  TrlaL  (a)  When  the  parties  have  thus  made  up  an  is- 
sue, the  next  step  is  the  trial  of  that  issue.  If  it  be  an  issue  of 
law,  the  trial  is  by  the  court,  who  hear  the  arguments  of  counsel 
and  then  pronounce  judgment ;  but  if  it  be  an  issue  of  fact,  the 
court  will  not  try  it,  unless  it  be  submitted  by  consent  of  parties  ; 
except  in  the  single  case,  where  the  existence  of  a  record  is  put  in 
issue  by  the  plea  of  niU  tiel  record.  This  issue  can  be  decided 
only  by  the  production  of  the  record  denied,  for  the  inspection  of 
the  court,  who  thereupon  decide  whether  it  be  the  alleged  record 
or  not.  But  as  to  all  other  questions  of  fact,  there  must  be  a 
trial  by  jury.  Formerly  there  were  other  modes  of  trial,  as  by 
inspection^  by  certificate,  by  witnesses,  by  wager  of  battle,  and  by 
wager  of  law.  But  as  none  of  those  prevail  in  this  country,  I 
will  not  waste  time  by  describing  them.  The  trial  by  jury  is  of 
high  antiquity,  and  forms  the  boast  of  the  common  law.  We 
have  seen  that  it  operates,  by  a  division  of  the  judicial  power,  as 
one  of  our  constitutional  safeguards.  We  have  also  seen,  that  by 
the  seventh  amendment  of  the  federal  constitution,  it  extends 

(a)  See  1  Swift's  Dig.  b.  8,  chap.  22  ;  8  Black.  Com.  chap.  22,  23  ;  Steph.  Plead. 
107-18.  The  Code  specifies  three  issaes  of  fact :  1.  Upon  a  material  alleffation  in  the 
petition  denied  by  the  answer.  2.  Upon  a  set-off  or  counter-claim  denied  by  the  reply. 
8.  Upon  material  new  matter  in  the  answer  or  reply.  Issues  of  fact  in  action  for  money, 
or  for  specific,  personal,  or  real  property,  must  be  tried  by  a  jury,  unless  waived,  or  a 
reference  ordered.  All  other  issues  of  fact  must  be  tried  by  the  court,  with  discretion 
to  order  a  jury  or  a  reference.  §  260-4.  No  change  is  made  in  the  mode  of  summon- 
ing, impanelling,  challenging,  or  swearing  the  jury.  £ach  party  briefly  states  his  case, 
and  the  evidence  he  expects  to  offer.  The  party  who  would  be  defeated,  if  no  evidence 
were  offered,  must  first  produce  his  evidence,  and  then  the  adverse  party  ;  after  which 
the  evidence  must  be  confined  to  rebutting,  unless  the  court  otherwise  order.  When 
the  evidence  is  concluded,  either  party  may  request  instructions  on  |K)iut8  of  law,  which 
shall  be  given  or  refused  by  the  court,  and  must  be  in  writing,  if  either  party  require 
it  The  argument  follows  the  order  of  the  evidence,  and  then  the  jury  may  be  charged 
again.  The  jury  may  have  a  view,  whenever  the  court  thiDk  it  proper.  After  the 
cause  is  submitted  they  cannot  separate,  unless  the  court  permit  tliem,  for  meals  or 
sleep.  They  may  come  ifito  court  for  further  instructions.  They  may  be  discharged 
on  account  of  the  sickness  of  a  juror,  or  other  calamity,  or  by  the  consent  of  parties,  or 
when  there  is  no  probability  of  agreeing  ;  in  which  case  there  may  be  another  trial  at 
once,  or  at  a  future  day,  as  the  court  may  order.  The  verdict  must  be  in  writing  and 
signed  by  the  foreman,  and  either  party  may  require  the  jury  to  be  polled,  when  if  one 
dusents  they  are  to  be  sent  back.    §  205-74. 

A  trial  by  jury  may  be  waived  by  the  |)artic8  in  actions  of  contract  and  in  other 
actions,  with  the  assent  of  the  court ;  and  it  shall  not  be  necessary  for  the  court  to 
state  the  facts  found,  unless  requested  for  the  purpose  of  excepting,  in  which  case  they 
must  be  stated  in  writing.    §  279,  280. 

There  may  be  trial  by  referees  of  all  issues,  whether  of  fact  or  law,  when  both  parties 
consent,  and  without  such  consent  a  reference  may  be  ordered  by  the  court,  when  it  be- 
comes necessary  to  examine  accounts,  or  to  have  an  account  taken,  or  to  try  any  ques- 
tion of  fact  out  of  the  pleadings,  arising  upon  a  motion  or  othenvise.  Sect.  282  of  the 
Code  is  repealed  by  the  act  of  April  8,  1857,  and  the  court  is  authorized  to  direct  a  ref- 
erence, in  any  case  in  which  the  parties  are  not  entitled  to  a  trial  by  jury.  See  Law- 
son  V.  Bis.^ell,  7  Ohio  State,  129.  The  referees  cannot  exceed  three,  upon  whom  the 
X)arties  may  agree ;  if  not,  the  court  appoints  them.  They  conduct  the  trial  in  the 
same  manner  and  with  the  same  powers  as  a  court.  They  state  the  facts  found,  and 
the  conclusions  of  law  separately.  Their  report,  unless  excepted  to,  stands  as  the 
decision  of  the  court.     §  281-9. 
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**  to  all  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars."  The  language  of  our  State  constitution 
is,  that  "  the  right  to  trial  by  jury  shall  be  inviolate  ;  "  and  simi- 
lar expressions  are  found  in  all  the  State  constitutions.  But 
these  declarations,  even  where  they  are  unqualified,  are  not 
designed,  as  we  have  seen,  to  exclude  equity  and  admiralty  juris- 
diction, which  is  exercised  without  a  jury  ;  because  the  same  con- 
stitutions recognize  both.  The  right,  then,  to  a  trial  by  jury,  is 
confined  to  proceedings  in  courts  of  law^,  where  legal  righUj  as 
distinguished  from  equitable,  are  decided  upon,  (a)  Nor  are  they 
intended  to  take  away  the  jurisdiction  of  justices  of  the  peace, 
who  usually  decide  without  a  jury ;  because  the  provision  of  the 
federal  constitution  is  confined  to  proceedings  in  the  federal 
courts ;  and  the  State  constitutions  recognize  the  ancient  powers 
of  justices  of  the  peace.  Besides,  their  decisions  being  never  final, 
the  dissatisfied  party  may  always  appeal,  and  thus  have  his  trial 
by  jury.  Lastly,  a  jury  need  not  necessarily  consist  of  twelve 
meuj  though  this  is  the  usual  number  required  by  law.  (()  But 
our  statutes  frequently  provide  for  a  less  number  to  determine 
facts  in  controversy.  Thus  three  persons  appraise  the  value  of 
property  under  the  law  regulating  executions,  and  occupying 
claimants ;  six  persons  form  the  jury  in  trials  of  the  right  of 
property,  and  in  forcible  entry  and  detainer ;  seven,  in  trials  of 
lunacy ;  and  five  in  cases  arising  under  fhe  apprentice  act.  A 
jury,  therefore,  may  consist  of  any  convenient  number  of  men 
designated  by  law.  The  spirit  of  the  constitutional  provisions 
respecting  trial  by  jury  is,  that  in  legal  proceedings,  the  power  to 
decide  finally  upon  law  and  fact  shall  not  be  vested  in  the  same 
persons ;  and  instead  of  wasting  words  in  eulogy  of  this  institu- 
tion,  I  proceed  to  show  how  jurors  are  designated,  and  what  are 
their  functions.  I  would  previously  observe,  however,  that,  ad- 
mirable as  the  jury  system  is  admitted  to  be,  it  has  one  feature, 
which  has  been  the  subject  of  much  difference  of  opinion.  I  refer 
to  the  entire  unanimity  required  for  their  decision.  Many  have 
doubted  whether  it  would  not  be  an  improvement,  at  least  in 
civil  cases,  to  dispense  with  entire  unanimity,  so  difficult  to  be 
obtained,  when  there  is  room  for  doubt,  and  only  require  a  spe- 
cific majority,  say  two-thirds  or  three-fourths,  to  concur  in  a 
verdict. 

Jurors.  Our  jurors  are  required  to  have  the  qualifications  of 
electors,  which  liave  been  before  described.  (<?)  The  legislature 
fixes  a  number  sufficient  for  all  the  courts  in  each  county,  no  one 

{a)  This  constitutional  provision  relates  to  trials  of  issues  of  fact,  and  not  mere 
collateral  questions,  whoi-e  no  suit  is  pnding.  Millyard  v.  Hamilton,  7  Ohio,  111  ; 
Hickox  V.  Cleyeland,  8  id.  543  ;  Lake  Erie  R.  R.  Co.  v.  Heath,  9  Ind.  558.  The  right 
of  trial  by  jury  may  be  waived.     Gest  v,  Kenner,  7  Ohio  State,  75. 

(6)  But  where  the  term  is  used  in  the  Constitution  without  any  language  indicating 
a  different  intent,  a  jury  of  twelve  is  presumed  to  be  intended.  Lamb  v.  Lane,  4  Ohio 
Stete,  167. 

(c)  Eastman  v,  Wright,  4  Ohio  State,  156. 


OIVIL  PROCEEDINGS  IK  OOUBTS  OF  LAW.  665 

serving  more  than  one  term  in  each  year.  These  are  annually  ap- 
portioned among  the  townships,  by  the  clerk  of  the  court  of  com- 
mon pleas,  according  to  the  number  of  white  male  adults.  The 
township  trustees  select  the  number  allotted  to  their  township,  and 
return  a  list  to  the  clerk  of  the  court ;  but  the  mode  of  selection 
is  not  specified.  The  names  thus  returned  are  put  into  a  box,  and 
thirty  days  before  each  term  of  court,  the  sheriff  and  clerk  draw 
out  twenty-seven.  The  first  fifteen  so  drawn  are  grand  jurors  who 
only  act  in  criminal  cases,  and  need  not  now  be  described.  The 
remaining  twelve  Are  petit  jurors  y  sometimes  called  trial  or  traverse 
jurors,  who  serve  both  in  civil  and  criminal  cases.  A  writ  then 
issues,  called  a  venire  facias,  commanding  the  sheriff  to  summon 
the  jurors  thus  designated,  to  appear  on  the  first  day  of  the  term, 
which  writ  is  served  ten  days  before  the  term.  The  jurors  thus 
summoned  are  bound  to  serve  unless  excused.  The  number  of 
twelve  constitutes  the  panel.  If  it  should  not  be  full,  for  the  trial 
of  any  cause,  the  deficiency  is  supplied  from  by-standers,  who  are 
called  talesmen,  and  are  selected  by  the  sheriff,  (a)  When  the 
panel  is  full,  each  party  may  challenge  two  jurors  peremptorily, 
that  is,  without  assigning  any  cause;  and  for  cause,  each  may 
challenge  any  number,  who  are  obnoxious,  and  the  court  will  try 
the  challenge.  The  principal  causes  of  challenge  are,  conviction 
of  any  crime ;  interest  in  the  cause  ;  having  been  an  arbitrator,  or 
juror,  in  the  same  matter  before ;  being  of  kin  to  either  party ; 
standing  in  the  relation  of  master,  servant,  or  attorney ;  being 
sunmioned  as  a  witness ;  not  understanding  the  language ;  or  any 
other  cause  tending  to  disqualify  one  from  acting  intelligently  and 
impartially.  Provision  is  also  made  for  a  struck  jury,  at  the  re- 
quest of  either  party.  In  this  case,  the  clerk  draws  forty  names 
from  those  in  the  box ;  from  this  list,  the  parties  proceeding 
alternately  strike  out  twenty-four,  and  of  the  remaining  sixteen, 
the  first  twelve  who  are  not  challenged,  form  the  struck  jury. 
When  the  panel  is  thus  completed,  the  oath  is  administered,  by 
which  the  jurors  bind  themselves  "  to  give  a  true  verdict  according 
to  the  evidence."  This  oath,  (6)  it  may  be  observed,  binds  the 
conscience  only,  for  the  violation  of  it,  by  giving  a  false  verdict, 
cannot  probably  be  punished  as  perjury,  under  the  definition  of 
that  offence  heretofore  given.  It  is  much  to  be  regretted  that  the 
organization  of  our  juries  cannot  be  altered  with  respect  to  the 

(a)  Provision  \a  made  for  a  special  venire  facUu  in  8uch  cases  by  the  act  of  March 
22,  1860. 

(d)  The  following  is  the  form  of  a  juror's  oath:  "You  and  each  of  yon  do  sol- 
emnly swear  in  the  presence  of  Almighty  God,  that  you  will  well  and  traly  try  the 

issue  joined  between  the  parties  in  this  cause,  wherein is  plaintitf,  and 

is  defendant,  and  a  true  verdict  give  according  to  the  evidence,  unless  lawfully  dis- 
charged therefrom  ;  and  this  vou  do  as  you  shall  answer  to  God  at  the  great  day." 
The  affirmation  begins  :  **  You  and  each  of  you  do  solemnly  declare  an<l  affirm 
that,"  &c.  —  and  concludes  :  "  And  this  you  do  under  the  pains  and  penalties  of 
perjury." 

From  which  it  will  be  seen  that  the  affirmation  makes  no  appeal  to  God  or  a  future 
retribution,  but  relies  for  its  sanction  wholly  on  the  temporal  consequences  of  perjury. 
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^ttl^^cotien  or  bj-standers.  The  objection  is,  that  they  are  selected 
l>%  the  sheriff,  and  generally  from  those  immediately  around  the 
v.vurt.  This  affords  an  opportunity,  at  least,  for  collusion  and  cor- 
ruption, by  selecting  persons  who  are  known  to  favor  one  of  the 
l^rties.  Would  it  not  be  an  improvement  to  have  supernumeraries 
selected  in  the  usual  way,  to  supply  probable  deficiencies  in  the 
|»anel  ?  This  would  certainly  diminish  the  present  evil,  if  not 
remove  it  entirely. 

Evidence,  (a)  The  subject  of  evidence  includes  all  those  rules 
which  regulate  the  procurement  and  presentation  of  testimony  in 
courts  of  justice.  Strictly  speaking,  all  evidence  consists  either  of 
facts  proved  by  personal  testimony,  or  of  inferences  drawn  from 
facts  so  proved.  And  this  leads  to  a  division  of  evidence  mto  posi- 
tive, presumptive,  and  circumstantial.  Positive  evidence  includes 
all  facts  directly  proved.  Presumptive  evidence  includes  all  those 
inferences  which  the  law  itself  draws  from  facts  directly  proved. 
Circumstantial  evidence  includes  all  those  inferences  which  the 
jury  draw,  according  to  their  discretion,  from  facts  directly  proved. 
Where  evidence  is  such  that  it  cannot  be  admitted  at  all,  it  is  said 
to  be  incompetent,  and  where  it  does  not  apply  to  the  issue,  irrele- 
vant. These  are  questions  of  law  for  the  court.  The  credibility 
of  testimony  is  a  question  of  fact  for  the  jury  after  it  has  been 
admitted  by  the  court  as  both  competent  and  relevant.  All  evi- 
dence is  divided  into  primary  and  secondary.  Primary  evidence 
in  a  given  case,  signifies  the  highest  and  best  evidence  which  that 
case  admits  of.  Secondary  evidence,  of  course,  includes  all  other 
degrees ;  and  it  is  a  fundamental  rule  that  secondary  evidence 
will  not  be  received,  while  primary  can  be  had.  Thus,  the  best 
evidence  of  the  contents  of  a  paper  is  the  production  of  the  paper. 
The  next  best  evidence  is  a  sworn  copy.  And  the  next,  the  rec- 
ollection of  a  witness  who  had  read  the  paper.  And  the  general 
rule  is,  that  a  lower  degree  of  evidence  will  not  be  received,  with- 
out first  showing  that  a  higher  degree  cannot  be  had.  Again,  all 
evidence  is  divided  into  written  and  unwritten.  Written  evidence 
includes  writings  of  record  and  writings  not  of  record.  Unwritten 
or  parol  evidence  includes  all  other  kinds.  When  written  docur 
ments  are  offered  in  evidence,  the  first  step  is  to  prove  their  genur 
ineness  ;  that  is,  that  they  are  what  they  purport  to  be.  The  next 
question  is  as  to  their  effect  as  evidence.  And  of  the  different 
degrees  of  written  evidence,  records  are  the  highest;  since  the 
facts  they  contain  cannot  be  contradicted  by  any  other  evidence ; 
and  next  in  order  are  unrecorded  writings  which  cannot  be  contra- 
dicted by  unwritten  evidence.  Records  are  either  public  or  private. 
Public  records  are  kept  in  public  offices,  and  not  allowed  to  be 
removed  therefrom ;  and  as  they  caimot  be  produced  in  court,  the 

(a)  On  the  suhject  of  evidence,  the  principal  treatises  are  those  of  Whartqn,  Green- 
lenf,  Swift,  Peake,  Gilbert,  Phillips,  Starkie,  and  Roscoe.  The  first  three  are  Anier- 
icnn  works,  and  the  edition  of  Phillips  by  Cowen  and  Hill,  with  its  ToluminouA  notes, 
may  be  said  to  be  also  an  American  work. 
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law  permits  them  to  be  proved  by  exemplification.  An  exemplifi- 
cation of  a  record  is  a  copy  thereof  made  and  certified  by  the  proper 
officer,  under  the  proper  seal ;  and  this,  though  in  fact  secondary 
evidence,  is  universally  received  as  primary.  Whereas,  private 
records,  those  of  corporations  for  example,  not  being  confined  to 
one  place,  must  be  proved  like  other  writings. 

Order  of  Introducing  Testimony.  As  a  general  rule,  the  party 
having  the  affirmative  of  the  issue  begins  by  presenting  his  testi- 
mony. It  must  be  such  as  to  make  out  a  primd  facie  case  ;  that 
is,  it  must  be  sufficient  to  prove  the  issue,  if  nothing  come  from 
the  other  side.  Otherwise,  the  adversary  may  move  the  court  to 
overrule  the  testimony  and  give  judgment  accordingly.  In  making 
ihi^  primd  facie  case,  all  the  ground  must  be  covered,  which  it  is 
intended  to  occupy  during  the  trial ;  for  in  strict  practice  no  new 
matter  can  be  offered  at  a  subsequent  stage  of  the  trial,  (a)  The 
party  having  the  affirmative  then  rests^  and  the  adversary  brings 
forward  his  counter-proof,  the  object  of  which  is  to  assail  the  case 
made  on  the  other  side.  If  he  bring  forward  no  new  matter,  the 
testimony  will  here  close.  But  if  he  adduce  new  matter,  the  first 
party  may  bring  evidence  to  assail  such  new  matter. 

Records  of  this  State.  (6)  Legislative  proceedings  are  evidenced 
by  the  journal^  which  is  kept  by  the  clerk  of  each  house.  Statutes^ 
however,  are  not  set  out  in  this  journal,  but  are  preserved  in  distinct 
rolls  in  the  department  of  State.  They  are  therefore  evidenced  by 
exemplifications,  made  by  the  secretary  of  state  under  the  great 
seal,  (c)  But  as  the  secretary  supervises  the  publication  of  these 
statutes,  the  printed  volume  is  never  objected  to  within  the  State. 
Judicial  proceedings  are  evidenced  by  exemplification  of  the  records 
thereof,  made  and  certified  by  the  clerk,  under  the  seal  of  the  court. 
Justices  of  the  peace  have  no  clerk  or  public  seal ;  but  they  are 
required  to  keep  dockets  of  their  proceedings ;  and  certified  tran- 
scripts therefrom,  are  evidence  of  such  proceedings.  Executive 
proceedings  are  evidenced  by  exemplifications  from  the  journal 
thereof,  made  by  the  secretary  of  state  under  the  great  seal.  In 
addition  to  these  public  records  of  the  State,  the  law  requires  deeds j 
wills,  and  certificates  of  marriage,  to  be  recorded,  as  we  have  seen, 
in  the  public  offices ;  and  in  the  absence  of  the  originals,  copies 
duly  certified  by  the  proper  officer,  are  admitted  as  evidence. 
These  matters,  however,  being  private,  the  records  thereof, 
although  public,  do  not  stand  upon  the  same  footing  of  unques- 

(a)  Graham  v,  Davis,  4  Ohio  State,  862. 

(b)  The  Code  provides  that  printed  copies  of  statutes  of  any  sister  or  foreign  State 
or  nation,  puqwrtinpj  or  proved  to  be  published  by  authority,  shall  be  admitted  as  pre- 
sumptive evidence  of  sucn  statutes  ;  and  the  unwritten  or  common  law  may  be  proved 
by  parol  evidence,  or  books  of  reports. 

(c)  An  exemplification  of  the  roll  thus  filed  in  the  office  of  the  secretary  of  state 
id  the  sole  and  conclusive  evidence  of  the  existence  and  contents  of  a  statute.  The 
journals  of  the  houses  are  not  competent  evidence  to  show  that  the  roll  thus  filed 
does  not  contain  the  whole  of  the  law,  as  in  point  of  fact  it  was  enacted.  The  State 
ex  rd.  Pangbom  i;.  Young,  5  Am.  L.  Reg.  (n.  8.)  679  (New  Jersey). 
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tionable  verily,  as  those  before  spoken  of ;  bat  only  on  Hie  footing 
of  their  private  originals. 

Hecords  of  the  United  States,  As  the  federal  goremment  ex- 
tends  over  the-whole  Union,  its  proceedings,  whether  legislative, 
jadicial,  or  execative,  are  proved  in  the  same  manner  tfaron^oiEt 
the  Union,  as  the  records  of  a  single  State  are  irithin  thatStatei 
Nothing,  iiierefore,  need  be  added  on  this  head. 

^  Beeards  of  Sister  States.  In  consequence  of  an  express  pn>> 
vision  of  the  constitution,  which  has  been  remarked  upon  befcNre, 
the  States,  with  respect  to  their  public  acts  and  records,  have 
ceased  to  be  foreign  to  each  other :  and  such  acts  and  records, 
when  proved  as  directed  bj  the  act  of  Congress,  are  declared 
to  have  the  same  effect  in  every  other  State,  as  in  the  State 
where  they  belong;  but  these  have  been  sufficiently  described 
already. 

Records  of  Foreign  Nations.  As  a  general  rule,  onr  courts  are 
not  presumed  to  know  the  public  offices  or  public  seals  of  foreifoi 
nations ;  and,  accordingly,  their  public  acts  and  records  must  be 

E roved  in  the  same  way  as  any  other  fact.  There  are  instances, 
owever,  in  which  exemplifications  under  the  great  seal,  accom- 
panied by  proof  that  it  is  the  great  seal,  have  been  admitted.  But 
even  when  proved,  these  records  have  not  the  same  absolute  and 
conclusive  verity  as  those  of  our  own  country.  The  facts  thcjy 
contain  may  be  questioned. 

Writings  not  of  Record,  (a)  When  such  writing  are  produced 
in  court,  the  first  question  is,  whether  they  are  really  the  writings 
they  purport  to  be.  But  ancient  deeds,  maps,  and  histories  ara 
usually  admitted  as  such  without  question,  on  account  of  their 
antiquity.  (5)  Also,  the  returns  of  sheriffs  and  other  officers  of 
court,  and  the  notarial  acts  of  notaries  public,  usually  pass  unques- 
tioned, because  of  their  official  character.  But  these  are  exceptions 
to  the  general  rule,  wliich  is,  that  whenever  a  writing  is  offered  in 
evidence,  its  genuineness  or  identity  must  first  be  proved.  If  there 
be  a  subscribing  witness,  he  must  be  called ;  if  he  cannot  be  had, 
his  absence  must  be  accounted  for,  and  then  his  handwriting  may 
be  proved,  which  will  be  taken  as  proof  of  the  execution  of  the 
writing.  If  there  be  no  subscribing  witness,  the  handwriting  of 
the  maker  must  be  proved.    Our  statute  dispenses  with  the  proof 

{a)  The  Code  has  some  excellent  provisions  relating  to  docpmentaiy  evideiioe. 
Either  party,  before  trial,  may  require  tne  other  to  admit  the  genuineness  of  a  writing 
and  if  he  refuses  without  good  reason,  he  must  pa^  the  expense  of  proof.  So  either 
party  may  demand  the  inspection  or  copy  of  any  writing  in  the  possession  of  the  other, 
and  if  refused  without  good  reason,  may  have  it  excluded  on  the  trial,  or  if  he  wishes 
it  as  evidence,  his  affidavit  of  its  contents  may  be  received.  This  includes  all  booksi 
papers,  or  documents.  See  act  of  March  6,  1 857,  amending  the  Code.  As  to  ^oiui- 
writing,  see  1  Greenl.  £v.  §  576-81,  where  the  subject  is  exhausted.  As  to  who  an 
expertJt,  see  same  book.  Perhaps  the  best  definition,  is,  persons  professionally  or  sdoh 
tifically  acquainted  with  the  suDJect.  And  see  Hicks  v.  Person,  19  Ohio,  426  ;  Cltik 
V.  The  SUte,  12  id.  488. 

{b)  {Applegate  v.  Lexington,  &c  Mining  Co.,  117  U.  S.  255  ;  Folkerson  «.  HohnWi 
id.889.V 
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of  the  execution  of  bonds,  bills,  and  notes,  as  we  have  seen,  unless 
denied  under  oath.  When  a  witness  is  offered  to  prove  hand- 
writing, the  general  rule  is,  that  he  must  liave  seen  the  person 
write.  The  only  exception  is  where  he  has  become  acquainted 
with  the  handwriting  by  a  correspondence  with  the  person.  It  is 
not  allowable  to  submit  to  the  jury  an  admitted  specimen  of  hand- 
writing, that  they  may  compare  it  with  the  one  in  dispute.  The 
farthest  that  courts  have  gone  in  the  comparison  of  handwritings, 
is  to  call  experts  or  men  of  skill  to  examine  them,  and  let  their 
opinion  go  to  the  jury.  But  in  more  recent  decisions  even  this 
has  been  denied,  unless  the  persons  of  skill  have  seen  the  person 
in  question  write.  Ta)  I  have  thus  far  supposed  the  writing  to  be 
in  the  possession  of  the  party  offering  it.  If  proved  to  have  been 
lost  or  destroyed,  its  contents  may  be  proved  by  parol.  (6)  If  in 
the  hands  of  a  third  person,  he  may  be  required  to  produce  it,  by 
notice  to  that  effect  in  the  subpoena,  which  is  thence  called  a  sub- 
poena  duces  tecum  ;  if  in  the  hands  of  the  opposite  party,  notice 
must  be  given  him  to  produce  it,  and  on  refusal,  the  contents  may 
be  proved.  If  the  interest  of  a  party  require  the  actual  produc- 
tion of  books  and  papers  in  the  possession  of  the  opposite  party, 
our  statute  empowers  the  courts  of  law  to  enforce  their  production, 
whenever  a  court  of  chancery  would  do  so.  For  this  purpose,  ten 
days'  notice  must  be  given,  particularly  describing  the  books  or 
papers  required ;  at  the  expiration  of  which  a  motion  may  be  made 
for  an  order  that  they  be  produced.  If  the  order  be  granted  upon 
the  plaintiff  and  he  fail  to  comply,  a  judgment  of  nonsuit  may  be 
entered  against  him  ;  if  upon  the  defendant,  and  he  fail,  a  judg- 
ment by  default.  When  a  writing  is  thus  made  evidence,  its  effect 
upon  the  issue  is  to  be  gathered  from  its  contents ;  and  this  is 
partly  a  question  of  law  for  the  court  and  partly  a  question  of  fact 
for  the  jury.  The  general  rule  is,  that  no  extrinsic  or  parol  evi- 
dence can  be  admitted  to  explain  any  ambiguity  in  its  contents,  or 
supply  any  deficiency.  But  a  distinction  is  made  between  latent 
and  patent  ambiguities.  A  patent  ambiguity,  is  one  apparent  upon 
the  face  of  the  writing,  and  discoverable  on  the  mere  perusal. 
This  cannot  be  explained  by  parol  evidence,  to  show  the  actual 
meaning,  because  there  would  be  danger  of  thus  making  a  writ- 
ing different  from  that  which  was  intended.  But  a  latent  ambi- 
guity, being  discoverable  only  by  reference  to  extrinsic  facts,  may 
be  explained  by  extrinsic  evidence.  Thus  if  a  writing  name  one 
person,  and  there  happen  to  be  two  of  the  same  name,  the  one 
actually  meant  may  be  ascertained  by  parol  evidence. 

(a)  The  testimony  of  ejcperts  is  admissible,  though  they  have  never  seen  the  person 
in  question  write,  and  have  no  previous  knowledge  of  his  handwriting,  but  found 
their  opinion  upon  the  comparison  of  the  disputed  |»aper  with  other  papers  already  in 
the  case,  and  admitted  or  proved  to  have  been  written  by  the  person  claimed  to  have 
written  the  disputed  paper.  Calkins  v.  The  State,  14  Ohio  State,  222.  And  see 
Bogera  V.  Ritter,  12  Wall.  317. 

(6)  As  to  lost  deeds,  see  AUen  v.  Parish,  8  Ohio,  107  ;  Blackburn  v,  Blackburn,  8 
id.  81 ;  Armstrong  v.  M'Coy,  8  id.  128 ;  Starke  v.  Smith,  5  id.  455. 
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Personal  Testimony,  (a)    Persongl  teBtimony  is  that  which  h 

(a)  The  Code  has  giwtty  modified  the  kw  as  to  the  cotiygtoiify  of  icJtotiiwM,    KeiOs 
interest  in  the  event,  nor  being  a  party,  nor  conviction  of  a  crime,  is  any  longer  a  dis- 
qnaliflcation,  but  goes  only  to  the  credibility.     Each  party  may  testify  Ibr  faimaelt  and 
oompel  his  adversary  to  testify.    Nor  is  color  or  want  of  roUgioiia  beliaf  any  lomr  a 
criterion  of  competency.     But  those  who  are  still  incompetent  indnda  perwMisof  ast 
sound  mind ;  infants  under  ten  years  who  appear  incapable  of  testifying  intelligently ; 
husband  and  wife  for  or  against  each  other,  or  oonceming  any  oommiuiioatiim  toads 
by  o^  to  the  other  during  the  marriage,  whether  called  while  the  relation  aabdsli^ 
or  afterwards ;  attorneys,  as  to  any  professional  communication,  without  the  eonaent  d 
the  client ;  and  priests  as  to  confessions  made  in  the  course  of  church   diaciplioe, 
without  the  consent  of  the  person  confessing.    R.  8.  $  6S41  providea^  *'  Hie  foUowiag 
persons  shall  be  inoom{>etent  to  testify :    1.  An  attorney  oonceming  any  oomiiraniBa* 
tion  made  to  him  by  nis  client  in  that  relation  or  his  advice  thereon,  without  the 
client's  express  consent,  or  a  physician  concerning  any  communication  made  to  him  I7 
his  patients  in  that  relation,  or  his  advice  thereon,  without  his  patients'  eonaent.    SL  A 
deigyman  or  priest  of  any  confession  made  to  him  in  his  proressaonal  chaiacter  in  ths 
course  of  discipline  enjoined  by  the  church  to  which  he  belongs.    8.  Huaband  or  wila 
concerning  any  communication  made  by  one  to  the  other  during  coverture^  or  any  ael 
done  by  erther  in  the  presence  of  the  other  during  coverture,  unless  aitoii  oommnnifla- 
tion  was  made  or  such  act  was  done  within  the  known  presence,  hesring,  or  knowlcdfi 
of  a  third  person  competent  of  being  a  witness,  whether  the  husband  or  irife  bs 
called  as  a  witness  while  that  relation  subsists  or  afterwards.    4.  Ko  person  who  would, 
if  a  party,  be  incompetent  to  testify  under  the  provision  of  section  684S,  shall  Tinnnmi 
competent  by  reason  of  an  assignment  of  his  claim.    5.  Nor  ahall  any  person  whs 
would  be  incompetent  to  testify  under  the  provisions  of  section  5242,  in  an  action 
between  himself  and  any  person  named  therein,  become  competent  by  reason  of  a  aale 
or  transfer  of  any  proi>erty  by  said  executor,  administrator,  guardian,  trustee^  heir,  ^ 
devisee,  concerning  which  property  said  action  is  brought,  or  in  which  action  the  title 
to  the  same  is  involved.    By  the  provisions  of  the  act  of  July  2, 1864,  and  of  the 
amendatory  act  of  March  8, 1865,  parties  may  now  testify  in  the  oourta  of  tiie  United 
States,  with  few  exceptions,  in  civil  actions.    These  provirions  apply  also  to  cases  in 
which  the  United  States  is  a  party.    Green  v.  The  United  States,  9  Wall.  656.    At 
common  law  it  has  been  held  in  Ohio  that  a  woman,  who  has  been  divorced*  is  not  a 
competent  witness  against  her  late  husband  to  prove  a  contract  made  by  him  during 
coverture.     Cook  v.  Grange,  18  Ohio,   526.     But  a  widow  is  a  competent  witnev 
against  her  husband's  adininistrator  when  her  testimonv  is  not  a  disclosure  of  her  hn^ 
band's  conversations  or  admissions,  or  a  violation  of  his  confidence  or  prejudicial  to 
his  reputation.     Stober  v,  McCarter,  4  Ohio  State,  513.    R.  S.  §  5242  excludes  the 
testimony  of  a  paily  where  the  adverse  party  is  a  guardian,  executor,  or  administrstor, 
except  in  certain  specified  cases  in  which  such  testimony  is  admissible.     But  the  sec- 
tion as  amended  Ajiril  15,  1867,  does  not  prevent  the  administrator  from  teatifyiiiA 
where  he  is  plaintiff,  as  to  facts  occurring  prior  to  the  death  of  his  intestate.     Dou^ 
man's  Adm  r  v.  Doughman,  21  Ohio  State,  658.     A  party  to  a  suit  is  incompetent  to 
testify  as  against  parties  claiming  through  a  deceased  peraon, .  as  to  facts  occurring 
before  the  death  or  such  deceased,  though  his  evidence  would  be  admissible  against 
other  parties  to  the  suit     If  the  case  be  one  in  which  several  judgments  may  be 
rendered,  the  testimony  may  be  received  as  to  those  acainst  whom  it  is  competent,  and 
excluded  from  consideration  as  to  the  others.     Hubbell  v,  Hubbell,  22  Ohio  State,  208. 
It  provides  also  that  where  the  deposition  of  a  party  is  taken,  the  notice  must  state 
that  the  deposition  to  be  taken  is  tliat  of  a  party.     See  Myers  v.  Walker,  9  Ohio  State, 
558.    As  to  the  competency  of  the  evidence  of  husband  and  wife  for  or  against  each 
other  under  section  5241,  see  Bird  v.  Hueston,  10  Ohio  State,  418  ;  Nuser  v.  Beach, 
15  Ohio  State,  172.     A  court,  so  far  from  requiring  an  attorney  to  disclose  the  com- 
munications of  his  client,  will  not  permit  him  to  do  so  without  his  client's  consent. 
But  where  a  party  offers  himself  as  a  witness,  he,  under  section  315  of  the  Code,  con- 
sents to  the  examination  of  his  attorney.     King  v.  Barrett,  11  Ohio  State,  261.     R.  S. 
§  5242  is  in  the  nature  of  a  statute  against  frauds  and  peijuries.     The  testimony  of  a 
party  is  excluded  where  it  relates  to  transactions  between  him  and  a  deceased  person 
whose  estate  is  affected  by  the  suit.     It  was  considered  that  there  would  be  a  tempta- 
tion in  such  a  case  to  fraud  and  peijury  acainst  which  protection  should  be  jriven  by 
excluding  the  testimony.    Stevens  v,  HarUey,  13  Ohio  State,  525.     See  also  fioover  v. 
Jennings,  11  Ohio  State,  624. 

The  form  of  the  oalk  is  as  follows:  Tou  solemnly  swear  in  the  preaenoe  of  Almighty 
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given  under  an  oath  or  affirmation.  It  is  either  given  orally  in 
court,  or  by  depositions.  But  in  either  case,  the  first  question  is, 
who  are  competent  to  testify  ?  and  the  law  holds  the  following  per- 
sons incompetent :  1.  For  want  of  requisite  understanding,  idiots 
and  lunatics  arc  always  excluded ;  (a)  and  infants  are  excluded 
whenever,  from  express  interrogation  by  the  court,  they  are  found 
not  to  comprehend  the  nature  of  an  oath.  2.  On  the  ground  of 
interesty  all  persons  are  excluded  who  have  the  least  direct  pecuni" 
art/  interest  in  the  event  of  that  particular  suit ;  but  not  those  who 
have  an  indirect  interest,  however  great,  in  the  question  of  fact 
therein  disputed.  When  we  reflect  that,  with  the  single  excep- 
tion of  husband  and  wife,  the  nearest  friends  and  relations  of  the 
parties  are  allowed  to  testify,  notwithstanding  the  strong  bias  of 
affection,  this  absolute  exclusion,  for  any  merely  pecuniary  inter- 
est, would  seem  to  be  of  doubtful  expediency,  to  say  the  least,  yet 
80  the  law  stands,  and  the  only  exceptions  made  by  our  statutes, 
are  those  of  legatees  in  a  will  to  which  they  are  subscribing  wit- 
nesses ;  persons  testifying  to  their  own  accounts  of  not  more  than 
eighteen  months'  standing ;  and  mothers  of  illegitimate  children, 
as  to  who  is  the  father.  3.  On  account  of  infamy^  all  persons  are 
excluded,  in  this  State,  who  have  been  convicted  of  any  peniten- 
tiary offence,  except  manslaughter,  and  duelling,  unless  after- 
wards pardoned.  If  this  exclusion  proceeds  upon  the  ground  that 
these  persons  would  perjure  themselves,  and  that  the  jury  could 
not  detect  their  falsehood,  it  seems  unreasonable ;  and  if  this  be 
not  the  ground,  it  is  difficult  to  conjecture  what  is,  or  how  a  par- 
don would  help  the  matter.  4.  On  account  of  color^  in  this  State, 
all  "  black  and  mulatto  persons  "  are  excluded  from  testifying  in 
cases  where  either  party  is  white.  This  rule,  to  say  the  least, 
approaches  the  verge  of  inhumanity ;  and  hence  our  courts  have 
decided  that  they  will  construe  the  provision  strictly,  and  admit 
all  persons  above  the  shade  of  half  blacky  which  is  the  meaning  of 
mulatto.  (6)  5.  For  want  of  religious  beliefs  (<?)  it  has  been  tho 
rule  to  exclude  all  persons  who  do  not  believe  in  the  existence  of 
a  Supreme  Being,  and  in  a  future  state  of  retribution.  But  when 
our  constitution  declares  ^'  that  no  himian  authority  can,  in  any 

God  [or  on  the  Holy  Evangelista],  that  you  will  testify  the  truth,  the  whole  truth,  and 

nothing  but  the  truth,  in  the  case  now  pending,  wherein is  plaintiff  and 

is  defendant ;  and  this  you  do  as  you  snail  answer  to  God.  The  affirmation  begins : 
You  do  solemnly  declare  and  affinn  that,  &c. ;  and  concludes  :  And  this  you  do  under 
the  pains  and  j)enaltie8  of  perjury. 

It  has  been  doubted  whether  the  phrase,  "the  whole  truth, **  ought  not  to  be  omit* 
ted,  because  the  witness  may  not  be  interrogated  to  that  extent. 

(a)  \  A  person  whose  mind  is  deranged  is  admissible  as  a  witness  if  the  court  is  first 
satisfied  that  he  sufficiently  apprehends  an  oath,  and  is  capable  of  correctly  recount- 
ing the  matters  he  is  called  on  to  testify  to  having  seen  or  heard.  District  of  Colum- 
bia V.  Armes,  107  U.  S.  519.  \ 

(b)  See  Medway  v,  Natick,  7  Mass.  88 ;  Gray  v.  Ohio,  4  Ohio,  853.  This  had 
ceased  to  be  ground  of  exclusion  before  the  Code. 

(e)  Hunscom  v.  Hunscom,  15  Mass.  117  ;  Wakefield  v.  Ross,  5  Mason,  16  ;  Eisor 
V,  Stanriper,  Wright,  828  ;  Easterda^  v.  KUbom,  id.  843.  The  new  constitution  de- 
clares this  to  be  no  ground  of  exclusion. 
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case  whatever,  control  or  interfere  with  the  rights  of  conscience,** 
it  may  well  be  doubted  whether  this  inquiry  can  properly  be 
made  of  a  witness^  to  say  nothing  of  the  absurdity  implied  in  ques- 
tioning a  witness  as  to  his  belief,  for  the  purpose  of  showing  that 
he  is  not  worthy  of  belief.  Besides,  the  oath  of  an  atheist, 
though  it  wants  the  religious  obligation  which  belongs  to  the  oath 
of  the  believer,  has  yet  the  same  temporal  obligation  resulting 
from  the  pains  and  penalties  of  perjury.  For  these  reasons  it 
would  seem  that  the  want  of  religious  belief  ought  not  to  render 
a  witness  incompetent,  though  the  jury  may  properly  take  it  into 
consideration  in  weighing  his  credibility.  These  five  classes  of 
persons,  together  with  husband  and  wife,  where  either  is  inter- 
ested, comprehend  all  the  persons  who  are  excluded  from  testify- 
ing on  the  score  of  incompetency ;  and  the  only  persons  who  are 
privileged  from  testifying,  are  attorneys,  with  reference  to  all 
matters  professionally  confided  to  them  by  their  clients.  Efforts 
have  sometimes  been  made  to  obtain  this  privilege  for  clergymen 
and  physicians,  with  respect  to  matters  communicated  to  them  in 
professional  confidence  ;  but  without  success,  (a)  I  have  often 
felt  a  doubt  whether  the  question  of  competency  had  not  better 
be  altogether  dispensed  with.  From  the  statements  just  made, 
you  will  readily  perceive  how  often  it  must  happen,  that  those 
who  know  most  about  the  matter  before  the  jury,  cannot  be  heard 
at  all,  because  incompetent.  It  is  not  pretended  that  all  persons 
are  equally  entitled  to  belief ;  but  the  question  is,  whether,  with 
all  the  sanctions  in  favor  of  truth,  and  all  the  means  of  detecting 
falsehood,  which  the  law  so  abundantly  furnishes,  we  might  not 
safely  hear  testimony  from  every  quarter,  and  credit  that  which 
would  seem  worthy  of  credit.  Equity  does  not  hesitate  to  receive 
the  testimony  of  the  parties  themselves ;  and  why  should  courts 
of  law  be  more  scrupulous  ?  The  question  presents  a  choice  of 
evils.  By  admitting  all  persons  to  testify,  we  should  more  fre- 
quently have  false  testimony,  which  sometimes  would  escape 
detection.  By  excluding  certain  classes  of  persons  altogether, 
we  often  deprive  ourselves  of  the  only  testimony  which  could  de- 
velop the  truth.    Is  not  the  latter  evil  the  greater  ?  (6) 

(a)  Duchoss  of  Kingston's  case,  11  State  Trials,  2t3  ;  Du  Rnrrc's  case,  Peake's 
Cases,  78  ;  1  M'Nally,  254.  But  see  the  case  of  The  People  v.  Phillips,  decided  in 
New  York  in  1813,  by  the  court  of  sessions,  sjiecially  reportecl  by  Counsellor  Samp- 
son, and  abridged  in  1  Western  Law  Jounial,  109,  in  whicli  it  was  held  that  a  Catholic 
priest  was  privileged  from  testifying.  De  Witt  Clinton  deliven-d  the  ojiinion.  See 
also  a  work  upon  this  subject  by  Anstey,  refeiTcd  to  in  5  Law  Peiwrter,  237.  The 
Code  privileges  clergymen  and  physicians. 

{h)  By  the  Coile,  a  witness  cannot  be  compelled  to  go  out  of  his  county,  either  to 
testify  in  court  or  to  give  his  deix)sition.  At  the  time  of  service  he  may  demond  his 
travelling  fees,  and  one  day's  attendance,  and  at  the  commencement  of  each  day  after 
the  first,  his  fee  for  that  day.  If  he  consent  to  go  into  another  county,  he  is  not 
liable  to  be  sued  therein  by  being  served  with  process.  Prisoners  may  be  produced 
us  witnesses  by  order  of  court,  or  their  depositions  may  be  taken  in  prison.    §  316-331. 

Form  of  a  Subpania.     To [the  witness].    We  command   you,  that  laying 

aside  all  manner  of  business  or  excuse,  you  appear  before  the  court  of ,  on 

the [name  the  day  and  hourl  then  and  there  to  testify  in  a  certain  action 
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Attendance  and  Examination  of  Witnesses.  Every  litigant  has  a 
right  to  the  personal  attendance  of  witnesses,  who  are  within  the 
jurisdiction  of  the  court,  upon  tendering  the  legal  fees,  if  de- 
manded. The  first  process  is  a  writ  of  subpoenay  which  in  form 
commands  the  witnesses  to  appear  and  testify  under  a  penalty  for 
disobedience ;  but  which  in  fact  is  nothing  more  than  a  notice. 
If  the  witness  thus  notified  refuses  to  appear,  he  may  then  be 
attached  and  brought  in  by  force,  to  answer  for  his  contempt  of 
the  process  of  the  court.  He  is,  likewise,  answerable  in  damages 
to  a  party  who  should  lose  his  cause  for  want  of  such  attendance. 
When  presented  at  the  stand,  he  may  be  examined  on  the  voir 
dircy  which  is  a  preliminary  oath,  to  answer  all  questions  touch- 
ing his  competency.  If  no  objection  be  made  on  this  ground,  the 
regular  oath  or  affirmation  is  administered  by  the  clerk.  The 
party  who  calls  him,  first  examines  him ;  and  this  is  called  the 
examination-in^hief.  During  this  examination  no  leading  ones' 
tions  can  be  asked ;  that  is,  no  questions  so  framed  as  to  indicate 
the  answer  desired  ;  but  the  witness  may  refresh  his  memory  as 
to  names  and  dates,  by  consulting  his  own  memoranda.  The 
cross-examination  by  the  adversary  may  be  by  leading  questions, 
and  as  searching  and  particular  as  he  pleases ;  for  this  is  often 
the  only  way  to  detect  a  false  witness.  But  cross-examination 
applies  only  to  the  matter  brought  out  in  chief,  (a)  As  to  any 
new  matter,  the  party  makes  the  witness  his  own,  and  becomes 
an  examincr-in-chief.  When  this  examination  is  closed,  the  ex- 
aminer-in-chief may  cross-examine  as  to  any  new  matter  brought 

wherein is  plaintiff  and is  defendant ;  and  this  do  under  penalty  of 

the  law. 

In  a  subpcena  duces  tecum,  add :  And  also  that  yon  bring  with  you  a  certain  [describe 
the  writing  or  document  required]. 

Sometimes  the  subpoena  is  addressed  to  the  sheriff,  commanding  him  to  summon 
the  witness  :  but  the  above  is  according  to  the  Code.  If  the  witness  has  been  per- 
Bonally  served,  and  does  not  appear,  a  peremptory  attachment  may  be  had  to  bring 
him  in  ;  but  if  by  a  copy  left  at  his  residence,  the  practice  is  to  grant  a  rule  in  the 
first  instance  to  show  cause  why  he  should  not  be  attached. 

The  form  of  the  tcrU  of  aUachmeni  is  as  follows  :  We  command  you  that  without 

delay  you  attach ,  so  that  you  have  him  before  our  court  of ,  to  answer 

touching  a  contempt  which  he  has  committed  against  said  court,  as  is  alleged,  and 
further  to  abide  such  order  as  shall  be  made  in  this  behalf. 

{a)  The  rule  as  stated  in  the  text  is  the  rule  of  the  federal  courts.  Phil.  &  Tren- 
ton R.  R  V.  Simpson,  14  Pet.  448,  and  of  some  of  the  States,  Helser  v.  McOrath,  52 
Penn.  State,  531  ;  City  of  Aurom  v.  Cobb,  21  Ind.  492  ;  Bell  v.  Prewitt,  62  111.  362 ; 
Cougar  V,  Galena,  &c.  R.  R.,  17  Wis.  477  ;  Sumner  v.  Blair,  9  Kan.  521  ;  Bassham  v. 
State,  38  Tex.  622  ;  People  v.  Miller,  83  Cal.  99.  The  rule  in  England  is  that  if  a 
witness  has  been  intentioiuiUy  called  and  sworn  and  is  a  competent  witness,  the  other 
party  has  a  right  to  cross-examine  him  to  the  whole  case  though  the  party  calling  him 
has  declined  to  ask  a  single  question.  2  Taylor  Ev.  1216  and  cases  cit<'d,  and  p.  1219 
and  cases  cited.  The  rule  in  Ohio  is  that  cross-examination  is  not  limited  to  matters 
brought  out  in  direct  examination,  but  may  extend  to  all  matters  bearing  on  the  issue, 
provided  that  cross-examination  of  plaintiffs  witnesses  cannot  be  used  as  a  means  of 
introducing  any  <listinct  ground  of  defence.  Legg  v.  Drake,  1  Ohio  State,  286.  The 
rule  held  in  England,  or  as  limited  in  Ohio,  prevails  in  some  States.  Linsley  v. 
Lovely,  26  Vt.  123  ;  Beel  v,  Nichols,  2  Gray,  262  ;  Jackson  v.  Varick,  7  Cow.  288  ; 
Donelly  v.  State,  2  Dutcher,  468 ;  Lunday  v.  Thoma.s,  26  Ga.  537  ;  State  v.  Sayres, 
68  Mo.  585. 

48 
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out  on  the  other  side.  But  he  can  bring  out  no  further  new  mat- 
ter himself,  because  this  might  make  the  alternation  endless.  A 
party  is  not  permitted  to  discredit  his  own  witness,  because  bj 
calling  him  he  has  vouched  for  his  credit ;  but  he  may  disprove 
facts  sworn  to  by  him.  Nor  is  the  opposite  party  permitted  to 
cross-examine  as  to  any  collateral  or  irrelevant  matter  merely 
for  Uie  purpose  of  contradicting  the  witness  by  other  evidence. 
A  witness  is  allowed  to  come  back  and  explain  any  thing  he  has 
said  before;  but  he  cannot  be  called  back,  without  consent  of 
counsel  or  leave  of  court.  Tlie  general  rule  is,  that  witnesses 
must  testify  as  to  their  own  knowledge  only,  and  not  as  to  theur 
opinion,  or  as  to  what  they  have  heard  others  say.  In  matters  of 
skill  and  science,  however,  experts  may  be  called  expressly  to 
testify  as  to  their  opinion ;  and  there  are  some  few  cases,  as  pedi- 
gree, marriage,  and  character,  in  which'  general  reputation  is 
sometimes  all  the  evidence  that  can  be  had.  Each  party  may 
give  in  evidence  the  admissions  of  the  other,  and  his  own  expres- 
sions made  in  the  presence  of  the  other ;  and  when  part  of  a  con- 
versation has  been  detailed,  he  against  whom  it  operates  may  call 
for  the  whole.  Witnesses  are  liable  to  be  impeached,  by  showing 
that  those  who  best  know  their  reputation  would  not  believe  them 
under  oath ;  (a)  but  a  party  cannot  fortify  the  credit  of  his  wit- 
nesses, until  it  has  been  first  assailed  on  the  other  side.  A  wit- 
ness may  for  his  own  protection  refuse  to  answer,  when  such 
answer  would  expose  him  to  a  criminal  prosecution ;  but  not 
when  it  would  only  expose  him  to  a  civil  liability,  or  merely  tend 
to  disgrace  him. 

Depositions.  (6)    When  the  personal  attendance  of  a  witness 

{a)  In  impeaching  the  credit  of  a  witness,  the  inquiry  is  restricted  to  his  genend 
reputation  for  tnith  and  veracity.    Craig  v.  The  State,  5  Ohio  State,  605. 

(b)  The  Code  does  not  materially  alter  the  law  as  stated  in  the  text,  except  in  a 
few  mrticulars.  The  time  after  service  is  to  be  sufficient  to  allow  attendance  by  the 
usual  route  of  travel,  exclusive  of  Sundays,  of  the  day  of  service,  and  one  day  for 
preparation.  When  the  adversary  is  a  non-residrnt  of  the  State,  and  has  no  attorney 
therein,  there  must  be  publication  for  tliree  consecutive  weeks.  The  taking  of  depo- 
sitions may  be  commenced  at  any  timr  after  the  suit  is  commenced.  If  the  officer 
have  an  official  seal,  this  shall  be  a  sufficient  authentication,  though  taken  out  of  the 
State.  If  not,  it  may  be  authenticated  as  in  the  text,  or  by  parol  evidence  in  court. 
The  depasition  must  be  filed  at  least  one  day  before  trial.  Exceptions  for  any  other 
cause  tnan  incompetency  or  irrelevancy  must  be  filed  before  the  trial,  and  the  court 
may  be  required  to  decide  them  before  trial.  R.  S.  §  5285.  By  the  act  of  March  16, 
1860,  defects  in  the  certificate  of  the  magistrate  may  \re.  remedied  by  parol  evidence. 
As  to  commissioners  for  the  State  of  Ohio  to  take  affidavits  and  depositions  in  other 
States,  R.  S.  §  124. 

As  to  depositions  in  the  federal  courts,  see  30th  section  of  the  judiciary  act  of  1789, 
1  Stat,  at  Large,  73,  and  note  on  nage  89.  I>e]x)sitions  may  be  taken  when  the  wit- 
ness lives  or  is  about  to  go  morer  tnan  one  hun<ire(i  miles  from  the  place  of  tiial  or  to 
sea,  or  is  ancient,  or  very  infirm  ;  and  without  notice,  unless  the  adverse  party  is 
within  one  hundred  miles  of  the  place  of  taking.  In  admiralty,  in  rsm,  this  refers  to 
the  person  in  charge  of  the  property. 

Form  of  Notice.     A .  B.  v.  C.  D.    Action  of ,  in  the  court  of ,     Dcpo- 

sititms  will  be  taken  in  this  case  by  the  plaintiff  [or  defendant],  before  a  competent 

officer,  at [giving  not  only  the  town,  county,  and  State,  but  the  place  m  the 

town],  on ,  between  the  hours  of ;  and  will  be  continued  from  day  to 
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cannot  be  had,  either  from  infirmity,  or  from  being  without  the 
county,  the  party  can  take  his  testimony  by  deposition,  A  depo- 
sition differs  from  an  affidavit,  in  not  being  ex  parte.  Before  a 
deposition  can  be  made  use  of,  the  opposite  party  must  have  had 
an  opportunity  to  cross-examine.  Whereas  an  affidavit  is  taken 
without  any  notice  to  the  party  against  whom  it  is  to  operate. 
We  have  two  modes  of  taking  depositions  in  this  State  ;  namely, 
upon  notice  merely,  and  by  commission  or  dedimus  potestatem. 

Depositions  may  be  taken  upon  notice  as  follows :  The  notice 
must  be  in  writing,  naming  the  time  and  place ;  and  must  be  served 
upon  the  adverse  party  or  his  attorney,  at  such  time  as  to  allow 
him  to  attend  by  travelling  twenty  miles  each  day,  exclusive  of 
Sundays ;  and  a  copy  of  such  notice,  together  with  the  proof  or 
acknowledgment  of  service,  must  be  attached  to  and  returned  with 
the  deposition.  The  officers  before  whom  it  may  be  taken,  are, 
any  judge  of  a  State  or  federal  court,  chancellor,  master  in  chan- 
cery, justice  of  the  peace,  mayor,  or  notary  public.  The  testimony 
must  be  reduced  to  writing  in  his  presence,  either  by  himself,  the 
witness,  or  some  disinterested  person;  and  must  be  subscribed 
and  sworn  to  by  the  witness ;  all  which  must  be  certified  by  the 
officer,  (a)  The  authentication  is  then  made  as  follows :  If  taken 
within  the  judicial  circuit  where  it  is  to  be  used,  the  certificate  of 
the  officer,  together  with  his  official  seal,  if  he  have  one,  is  suffi- 
cient ;  but  if  taken  elsewhere,  and  before  an  officer  having  no  offi- 
cial seal,  besides  the  above  certificate,  the  official  character  of  the 
officer  must  be  verified,  either  by  parol  evidence  in  court,  or  by 
the  official  certificate  and  seal  of  tlie  clerk  of  the  county  or  district 
court,  or  of  the  secretary  of  state.  Tlie  deposition  is  then  sealed 
up  and  directed  to  the  clerk  of  tlie  court  where  the  cause  is  pend- 
ing. It  will  be  observed  that  depositions  can  be  taken  in  this 
manner  only  witliin  the  United  States;  and  where  the  place 
is  very  distant,  the  long  notice  required  by  law  is  often  a  great 
inconvenience.  (6) 

day»  between  the  same  hours,  if  necessary  •{  [if  the  deposition  of  a  |nrty  to  the  snit  is  to 
be  taken  the  notice  must  so  specify]  ^.     [Dated  and  signed.] 

Form  of  the  CertificaU,     1, [giving  official  cliai-acter],  do  hereby  certify  that 

[tlie  witnesses  before  named],  were  by  me  sworn  or  affirmed,  to  testify  the 

truth,  the  whole  truth,  and  nothing  but  the  truth  ;  that  the  foregoing  depositions  by 

them  respectively  subscribed,  were  trulj'  rednoed  to  writing  by  me  [or  by ,  a 

disinterested  pei-son,  in  my  presence]  :  and  that  the  same  were  taken  at  the  time  and 
place  spet^ified  in  the  enclosed  notice.  [Dated  and  signed  with  official  seal,  if  there 
oe  one.  J 

(a)  f louse  V.  Elliott,  6  Ohio  State,  497.  A  waiver  of  objection  to  the  competency 
of  a  witness,  so  as  to  allow  his  deposition  to  be  taken  in  a  cause,  is  a  waiver  during 
the  whole  progress  of  the  cause.     Choteau  v.  Thompson,  3  Ohio  State,  424. 

(b)  By  the  Code,  any  court,  or  any  judge  thereof,  may  grant  a  commission  to  tak« 
depositions  here  or  elsewhere ;  and  the  de|M)sition  must  be  taken  upon  written  inters 
rogatories,  unless  the  parties  otherwise  agree. 

Form  of  a  Dedimus  Potatatem.    The  State  of ,  county  of  — — ,  court  of 

.     To .     Know  ye  that  we,  confiding  in  your  prudence  and  fi<lelity,  have 

appointed  you  to  take  the  depositions  of  witnesses  in  a  certain  cause  pending  in  our 

■aid  court,  wherein is  plaintiff,   and is  defendant ;   and  therefore  we 

command  you  that  at  certain  times  and  places  to  be  appointed  by  you,   the  said 
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Depositions  may  be  taken  by  dedimui  paUMtatem^  as  follows: 
Upon  application  to  the  court  in  term  time,  or  to  the  presiding 
judge  in  vacation,  a  eammisnon  may  be  had,  authorizing  any  p^r- 
mm  in  any  part  of  the  world  to  telce  depositions  in  each  time, 
place,  and  manner  as  shall  be  therein  directed.    The  usual  coorse 
IS  for  the  applicant  to  file  his  interrogatories  with  the  clerk,  and 
notify  the  opposite  party;  who  then  files  cross-interrogatories; 
and  these  interrogatories  are  annexed  to  the  commission.     Some- 
times, however,  a  commission  issues  without  interrogatories; 
provision  being  made  for  notice  to  the  opposite  party.     The  emt^ 
miisioner  thus  appointed  has  all  the  power  of  an  officer  under 
the  preceding  method,  and  proceeds  in  the  same  manner.    Depo- 
sitions taken  in  either  of  these  ways  are  of  course  open  to  all 
objections  on  the  score  of  relevancy  or  competency,  which  could 
be  made  to  the  witness  if  present  in  court ;  and  even  when  taken, 
they  are  not  allowed  to  be  read,  if  the  witness  can  be  had  in 
court.    There  is  one  peculiar  advantage  in  taking  depositions  by 
commission;  namely,  that  by  sending  interrogatories  with  the 
commission,  there  need  be  no  expense  or  trouble  in  employing 
counsel  at  a  distance.    The  commissioner  has  only  to  take  the 
answers  to  these  interrogatories,  in  order  to  do  justice  to  both 
parties. 

I^resumptive  and  (Xrcufn$tanHal  Evidence,  (a)  This  consists  of 
ntferen4:e9  drawn  from  facte^  proved  in  some  one  of  the  foregoing 
ways,  that  other  facts  exist.  This  kind  of  evidence  is  often  of  the 
most  conclusive  character.  When  an  act  has  been  done,  proof  that 
the  defendant  was  in  a  condition  and  had  motives  to  do  it,  makes 
it  highly  probable  that  he  did  do  it;  and  if  furtlier  proof  be  added, 
that  no  other  person  was  in  a  condition  to  do  it,  the  conclusion  is 
nearly  irresistible.  Indeed,  there  are  certain  presumptions,  which, 
by  reason  of  their  general  recognition,  have  been  called  presump' 
tiona  of  law.  Thus  a  receipt  for  the  rent  of  the  last  year,  raises  a 
presumption  that  the  rents  of  the  preceding  years  have  been  paid. 
Long  and  undisputed  possession  of  land  raises  a  presumption  of 
rightful  ownership.  The  omission  to  produce  written  evidence 
within  one's  power  raises  a  presumption  that  such  evidence  if 
produced  would  operate  unfavorably.  The  detection  of  one  false- 
hood in  a  witness  raises  a  general  presumption  against  his  veracity. 
Good  character  and  sanity  are  always  presumed.    Tlie  continuance 

parties  or  their  agents  having days'  notice  thereof,  you  cause  such  witnesses  ts 

may  he  required  on  either  side,  to  come  hefore  you,  nud  then  and  there  examine 
each  of  them  on  oath  or  affirmation  first  taken  hefore  you  ;  and  that  you  reduce  such 
examination  to  writing,  and  return  the  same,  together  with  this  cofujuission,  closed 
np  under  your  seal,  into  our  said  court,  with  all  convenient  speed.  [Conclusion  as  in 
writs.  ] 

If  interrogatories  have  been  filed,  the  commission  varies  from  the  above,  in  omitting 
notice  to  the  parties,  and  requiring  the  witnesses  to  be  examined  upon  such  intern^- 
torieji.  The  return  or  certificate  of  the  commissioner  states  the  time,  place,  and  man- 
ner  of  executing  the  commission,  so  as  to  show  that  it  has  been  fully  obeyed. 

(a)  See  Mathew  on  Presumptions  ;  WUls  on  Circumstantial  Evidence ;  Best  on 
Presumptions. 
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of  things  in  their  existing  state  is  always  presumed.  Thus,  where 
there  is  uncertainty,  the  life  of  a  person  rather  than  his  death  is 
presumed ;  but  tliis  presumption  ceases  at  the  end  of  seven  years 
after  he  was  last  heard  from.  Where  parties  have  long  acted  as 
husband  and  wife,  a  legal  marriage  is  presumed,  aud  children  of 
the  wife  are  presumed  to  be  children  of  the  husband.  In  legal 
proceedings  generally,  all  tilings  are  presumed  to  have  been  regu- 
larly done.  These  examples  sufficiently  illustrate  the  nature  of 
circumstantial  or  presumptive  evidence,  as  distinguished  from  pos- 
itive. When  an  inference  or  presumption  is  thus  raised,  it  makes 
what  is  called  a  primd  facie  case;  that  is,  such  a  case  as  calls  upon 
the  adversary  for  rebutting  testimony;  tlie  rule  is,  that  the  party 
having  the  affirmative  of  tihe  issue,  must  offer  his  testimony  first, 
aud  until  he  makes  a  primd  facie  case,  the  other  party  has  no  oc- 
casion to  answer  him.  But  I  cannot  further  pursue  the  subject  of 
evidence ;  enough  has  been  said  to  give  you  some  general  ideas 
respecting  it,  and  this  is  all  I  proposed  to  myself.  Meantime  there 
are  certain  incidents,  liable  to  occur  during  the  trial,  which  require 
a  brief  notice. 

Incidents  during  Trial.  The  more  important  incidents  liable  to 
occur  during  the  trial,  are  as  follows :  — 

Nonsuit,  (a)  When  the  plaintiff  fails  to  make  out  a  case,  either 
because  his  evidence  is  incompetent,  or  irrelevant,  or  insufficient, 
he  must  either  be  nonsuited,  or  have  a  verdict  rendered  against 
him.  If  he  intends  to  appeal,  it  makes  little  difference  which ;  for 
in  either  case,  he  must  pay  the  costs,  and  our  law  allows  an  appeal 
in  either  case ;  but  if  not,  he  will  prefer  a  nonsuit,  because  this 
does  not  hinder  him  from  commencing  another  action  for  the  same 
cause.  There  is,  however,  an  arrangement,  by  which  both  conse- 
quences may  be  avoided,  and  the  cause  continued  in  court ;  and 
that  is,  by  withdrawing  a  juror;  which,  by  preventing  the  possi- 
bility of  a  verdict,  places  the  cause  back  in  the  same  condition  as 
before  the  trial  commenced.  It  is,  of  course,  a  matter  of  com- 
promise with  the  parties,  under  leave  of  com*t. 

(a)  The  most  interesting  question  as  to  nonsuit  is,  whether  a  court  has  power  to 
order  a  peremptory  nonsuit,  against  the  wUI  of  the  plaintiff,  after  evidence  tending  to 
prove  his  case.  On  principle,  it  would  seem  not,  for  it  virtually  abrogates  the  right  of 
trial  by  jury,  secured  by  every  American  Bill  of  Rights.  Nor  do  the  most  approved 
definitions  sanction  the  idea  ;  3  Black.  Com.  316,  376  ;  3  Bouvier*s  Law  Inst.  630 : 
and  it  is  never  allowed  in  the  federal  court ;  Elmore  v.  Grymes,  1  Peters,  469  ;  De  Wolf 
V.  Rabaud,  1  id.  476  ;  Crane  v,  Morris,  6  id.  598  ;  Foote  v,  8ilsby,  1  Blatchord,  445, 
and  14  How.  218.  But  in  the  State  courts  there  is  much  conflict,  thongh  a  prepon- 
derance against  the  power.  Irving  r.  Taggart,  1  Serg.  &  R.  360 ;  Oirard  o.  Gettig,  2 
Binney,  234 ;  Mitchell  v.  N.  E.  Ins.  Co.,  6  Pick.  117  ;  French  v.  Smith,  4  Vermont, 
868  ;  Smith  v.  Crane,  12  id.  487  ;  Hunt  v.  Stewart,  7  Alabama,  525  ;  Martin  v.  Webb^ 
5  Pike,  72  ;  Wells  v,  Gaty,  8  Mo.  681  ;  Davis  v.  Hoxey,  1  Scammon,  406  ;  Booe  v. 
Davis,  5  Black,  115 ;  Bartow  v.  Brands,  3  Greene  ^N.  J.),  248 ;  Foster  v,  Dixfield,  6 
Shepley,  380  ;  Thompson  v.  Dickersou,  12  Barb.  108  ;  Slipher  v.  Fisher,  11  Ojiio, 
299 ;  Scroggs  v.  Bracken,  4  Yerger,  528  ;  Boss  v.  Gill,  1  Wash.  Va.  77 ;  Brown  v. 
Frost,  2  Bay,  126.  The  power  is  declared  in  Ellis  v,  Ohio  Life  Ins.  &  Trust  Co.,  4  Ohio 
State,  628.  But  under  the  Code,  the  court  has  no  such  power,  if  the  plaintiff  has 
offered  any  evidence  tending  to  prove  the  issue  on  his  part  Byrd  v.  Blessing,  11  Ohio 
SUte,  362. 
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Bill  of  Uxceptions.  (a)  The  object  of  a  bill  of  exceptions  is  to 
make  that  a  matter  of  record  which  otherwise  would  not  be,  for 
the  purpose  of  a  writ  of  error j  to  be  described  hereafter.  Now  the 
interlocutory  opinion%  of  the  court  during  the  trial,  are  not  regu* 
larly  recorded.  If,  therefore,  either  party  thinks  the  opinion  of 
the  court  wrong,  in  admitting  or  overruling  testimony,  or  direct- 
ing a  nonsuit,  or  instructing  the  jury,  or  allowing  or  refusing  a 
new  trial,  lie  may  tender  a  bill  of  exceptions,  pointing  out  the  facts 
and  error ;  which  bill  the  court  are  required  to  sign  and  seal ;  and 
it  thereby  becomes  a  part  of  the  record.  This  step  is  only  taken 
for  after  use,  and  does  not  stay  the  proceedings  at  the  trial. 

Demurrer  to  Evidence.  The  verdict  of  a  jury  may  either  be 
general^  simply  finding  the  issue  for  one  party  or  the  other,  and 
thus  concluding  both  the  law  and  fact;  or  it  may  be  specialj  setting 
forth  the  facts  proved,  and  leaving  the  law  arising  thereon  to  the 
court.  Now  the  jury  cannot  be  compelled  to  render  the  one  or 
the  other  as  may  be  desired ;  but  may,  by  our  law,  have  their 
option.  Accordingly,  if  either  party  is  willing  to  admit  the  truth 
of  the  testimony  offered,  and  wishes  to  refer  its  effect  at  once 
to  the  court,  so  as  to  avoid  a  general  verdict,  he  may  demur  to 
the  evidence  ;  which  is  thereupon  reduced  to  writing,  and  entered 
like  a  special  verdict,  on  the  minutes  of  the  court  for  future 
argument.  (6) 

(a)  By  the  Code,  an  exception  is  defined  to  be  an  objection  taken  to  the  tlecision  of 
the  court  uiK)n  a  matter  of  law.  It  must  be  taken  at  the  time  the  decision  is  made, 
and  reduced  to  writing  during  the  tenn.  So  much  of  the  evidence  only  must  be  stated 
■8  to  explain  the  exception.  When  it  does  not  otherwise  appear  of  record,  a  minority 
of  the  court  must  sign  it,  if  true  ;  and  if  not,  correct  it,  and  then  sixni  it.  It  is  filed  as 
part  of  the  record,  but  not  spread  upon  the  journal.  House  v,  Elliott,  6  Ohio  State, 
407  ;  Coleman  v,  Edwards,  5  id.  51  ;  Hollister  v.  Resnov,  9  id.  9  ;  Gest  v.  Kenner,  7 
id.  75  ;  Erwin  v,  Shaffner,  9  id.  4S.  If  a  question  is  asked  and  objected  to,  and  the 
ol^ection  sustained,  in  taking  an  exception  there  should  be  a  statement  made  of  what 
it  is  proposed  to  prove,  whicn  must  l>e  something  material,  the  rejection  of  which  is 
prejudicial  to  the  party  excepting.  Oandolfo  v.  The  State,  11  Ohio  State,  114.  Man- 
damus will  lie  to  compel  a  judge  to  sign  a  bill  of  exceptions.  The  bill  tendered  must 
accompany  the  application,  and  if  the  answer  be  that  the  defendant  is  willing  to  sign  a 
true  bill,  but  that  the  bill  presented  is  not  a  true  bill,  the  writ  must  l^  refined. 
Creoger  v.  Meeker,  22  Ohio  State,  207. 

iwm  of  a  Bill  of  JExceptiotu,  Be  it  remembered  that  on  the  trial  of  a  certain  action 
of  ,  wherein     ■         was  plaintiff,  and  —  was  defendant,  in  the  court  of 

■  ■ ,  at  the  — —  term,  the  said  '  to  maintain  the  issue  on  his  ]iart,  offered 
to  prove  that  [here  describe  ))articularly  the  testimony  offered]  ;  to  the  admission  of 
whidi  testimony  the  said  •— — *  objected  ;  which  objection  was  overruled  by  the 
court,  and  the  said  testimony  was  admitted ;  to  which  opinion  of  the  court  the  said 

■  ■  excepted,  and  prayed  the  court  to  sign  and  seal  this  bill  of  exceptions,  which  ia 
accordingly  done,  and  the  same  is  ordered  to  be  made  part  of  the  record.  [Signed  and 
aealed  by  the  judges.] 

(b)  Form  of  a  Demurrer  to  Evidence,  This  day  came  the  said  parties  by  their 
attorneys,  and  thereupon  came  a  jury,  to  wit  [give  the  names  of  the  jurors],  who  being 
impanelled  and  sworn  the  truth  to  speak  upon  the  issue  joiued  between  the  parties,  the 
said  plaintiff  to  maintain  the  issue  on  his  part,  showed  in  evidence  that  [set  forth  fully 
the, testimony  demurred  to]  ;  and  the  said  defendant  says  that  the  aforesaid  matters  to 
the  jury  shown  are  not  sufficient  in  law  to  maintain  the  issue  on  the  part  of  the  said 
plaintiff ;  and  this  he  is  ready  to  verify  ;  wherefore  he  prays  judgnient,  and  that  the 
jury  may  be  discharged  from  giving  any  verdict ;  and  that  the  said  plaintiff  may  be 
barred  of  his  action.     [Signed  by  the  attorney.] 

The  joinder  is  as  ioUows :  And  the  said  plaintiff,  because  he  has  shown  sufficient 
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Arguments  of  CounseL  When  the  testimony  is  closed,  the  cause 
is  argued  to  the  court  and  jury,  by  the  counsel,  not  exceeding  two 
on  each  side.  The  party  on  the  affirmative  of  the  issue  has  the 
opening,  the  adversary  follows,  and  the  opening  counsel  closes. 

Charging  the  Jury,  (a)  When  the  arguments  are  closed  on 
both  sides,  it  is  the  province  of  the  court  to  charge  or  instruct  the 
jury  on  the  points  of  law  presented  by  the  facts  of  the  case.  This 
is  done  as  a  matter  of  course,  if  there  be  any  dispute  about  the 
law ;  and  either  party  may  move  for  particular  instructions ;  the 
granting  or  refusing  of  which  by  the  court,  if  erroneous,  may  be 
taken  advantage  of  by  a  bill  of  exceptions.  A  sense  of  propriety 
does  usually,  and  should  always,  prevent  the  court  from  intimat- 
ing any  opinion  upon  the  weight  of  evidence ;  and  on  the  other 
hand,  a  similar  motive  should  induce  the  jury  to  take  the  law  as 
laid  down  to  them  by  the  court.  The  theory  of  judicial  proceed- 
ings requires  these  two  functions  to  be  kept  entirely  distinct.  In 
practice,  however,  they  are  liable  to  be  more  or  less  confounded. 
Judges,  in  particular,  are  apt  in  their  charge  to  sway  the  minds 
of  the  jury,  by  opinions  upon  the  evidence ;  but  this  is  as  clearly 
an  usurpation,  as  it  would  be  for  the  jury  to  undertake  to  decide 
upon  the  law.  In  some  of  the  States,  the  charge  of  the  court  is 
required  to  be  reduced  to  writing,  and  read  to  the  jury,  who  take 
it  with  them  to  their  room;  and  it  afterwards  remains  on  file 
among  the  papers  in  the  cause,  (b)  Many  obvious  advantages 
result  from  this  provision ;  and  perhaps  it  would  be  well  if  it  were 
made  universal. 

Verdict,  (c?)  The  jury  being  thus  in  possession  of  the  case  re- 
evidence  to  maintain  the  issue  on  his  part,  which  the  said  defendant  does  not  deny  nor 
answer  unto,  prays  judgment  and  his  damages.    [Signed  by  the  attorney.] 

The  iury  are  then  instructed  to  assess  the  damages,  in  case  the  judgment  should 
be  for  the  plaintiff,  and  return  their  verdict  subject  to  the  opinion  of  the  court  on  the 
demurrer. 

(it)  H.  S.  §  5190  allows  counsel  before  argument  to  request  instructions  to  the  jury 
on  points  of  law,  which  the  court  must  give  or  refuse,  and  which  are  to  be  reduced  to 
writing,  if  eitlier  party  require  it  After  argument,  the  court  is  immediately  to  chai^ 
the  jury,  which  charge  also  is  to  be  reduced  to  writing,  if  either  party  require  it,  and 
cannot  be  orally  qualified  or  explained  ;  and  all  written  charges  and  instructions  are  to 
be  taken  by  the  jury  in  their  retirement,  and  returned  with  their  verdict  into  court,  and 
tiled  with  the  impers  of  the  case.     Campbell  v.  Beckett,  8  Ohio  State,  210.  * 

(6)  See  Hardy  v.  Turney,  9  Ohio  State,  400. 

(c)  See  3  Black.  Com.  375.  The  meaning  of  verdict  is  a  true  word.  By  the  Code, 
in  every  action  for  money  only,  or  siiecific  real  property,  the  jury  have  an  option  to 
render  a  general  or  a  special  verdict.  In  all  other  cases,  the  court  may  require  a  special 
verdict,  presenting  the  facts  so  fully,  that  the  court  have  only  to  draw  the  conclusions 
of  law.  R.  S.  §  5200-3.  The  right  of  the  court  to  direct  a  special  verdict  is  discre- 
tionary ;  and  the  refusal  to  do  so  cannot  be  assigned  as  error.  C.  C.  &  C.  R.  R.  Co. 
V.  Terry,  8  Ohio  State,  586.  In  civil  actions  at  law,  verdict  is  given  for  the  party  in 
whose  fkvor  there^was  a  preponderance  of  evidence,  including  presumptions  as  evi- 
dence. And  it  is  difficult  to  see  on  what  ground  a  court  can  direct  a  jury  to  give  ver- 
dict for  one  jiarty  when  Uie  jury  finds  the  preponderance  of  evidence  is  with  Uxe  other 
party. 

In  criminal  prosecutions  the  rule  is  different.  In  a  prosecution  by  the  sovereign 
against  a  subject  for  crime,  the  parties  being  so  unequal,  and  the  cousequence  of  con- 
viction being  fine  or  imprisonment  or  death,  the  Roman  Civil  Law  as  well  as  the  Eng- 
lish ( 'oniiaon  Law,  in  mercy  to  the  accused  required  the  prosecution  to  be  made  out, 
not  uiei-ely  by  a  preponderance  of  evidence,  but  beyond  a  reasonable  doubt.     In  £ng- 
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tire  for  deliberation,  under  the  charge  of  an  oflSoery  who  is  sworn 
not  to  allow  them  to  hold  intercourse  with  any  one,  or  to  take  auf 
refreshment  without  leave  of  the  court  It  is  a  sin^lar  provisioB, 
and  perhaps  in  civil  cases  an  unwise  one,  as  before  obserred,  that 
all  the  jurors  must  agree  in  order  to  find  a  verdict.  Those  who 
reflect  how  rare  it  is  to  find  absolute  unanimity  among  men  on  anj 
point  of  controversv  will  not  wonder  that  jurors  very  freqnenflj 
disagree  as  to  a  verdict  When  this  is  the  case,  and  there  is  no 
prospect  of  coming  to  an  agreement  by  further  deliberation,  instead 
of  starving  them  into  unanimity,  as  was  formerly  done,  the  court 
order  them  to  be  discharged ;  and  the  cause  remains  tor  trial  at  a 
subsequent  term,  as  if  none  had  taken  place.  But  when,  on  tiie 
'  other  hand,  they  have  agreed  upon  their  verdict,  they  come  into 
court  and  declare  it,  before  separation,  unless  the  court,  wi|h  con> 
sent  of  counsel,  give  permission  to  seal  it  up,  and  then  separate. 
In  this  case  they  either  hand  it  to  the  clerk  or  one  of  tiie  jodm, 
or  bring  it  in  themselves  at  the  next  opening  of  the  court  We 
have  seen  that  it  may  be  general  or  speeialj  (a)  at  the  option  of  the 

land,  in  1828,  in  TharteU  v.  Beftumont,  1  Bing.  889,  it  wai  ruled  that  where  in  a  dfil 
aotion  on  a  poUcy  of  inmuanoe,  the  defence  was  that  the  plaintiff  had  wilftdlj  bumed 
the  property,  thia  defence  must  he  made  out  heyond  a  reaaonahle  doubt.  Bat  thia  eaae 
haa  Men  ignored  and  the  contrary  held  in  later  caaea.  In  civil  actions  under  the  GWr- 
xiers*  Act»  where  it  was  necessary  to  allege  and  prove  loss  by  felonious  acta,  Vongbton 
«.  L.  &  N.  W.  B.  R.  Co.,  9  L.  R.  Ex.  98 ;  McQueen  v.  Q.  W.  B.  R.  Co.,  L.  R.  10 
Q.  B.  669,  and  in  an  action  for  penalty  under  the  Bribery  Act,  where  it  waa  neoossaiy 
tp  aver  and  prove  a  crime.  Cooper  v.  Slade,  6  H.  L.  Cases,  746,  a  prepondeimnee  of  evi- 
dence was  held  suflScient  One  exception  is  made.  Where  there  is  a  plea  of  juatifitis- 
tion  in  slander,  it  is  held  that  the  plea  must  be  proved  preciselv  as  if  the  plaintiff  weie 
prosecuted  for  the  crime  chaiged.    ChalnierB  v.  Shackel,  6  C.  &  P.  478. 

Thurtell  v,  Beaumont  was  followed  in  some  early  American  cases,  but  it  is  now  gener^ 
ally  rejected.  Shaol  v.  Norman,  84  Ohio  State,  157  ;  Schmidt  v.  Ins.  Co.,  1  Gray, 
629  ;  Kane  v.  Ins.  Co.,  88  N.  J.  L.  441  ;  Ins.  Co.  v,  Johnson,  11  Bush,  687  :  Botha- 
child  V.  Ins.  Co.,  62  Mo.  356 ;  Blaeser  v.  Ins.  Co.,  87  Wis.  81 ;  Hoffman  v.  Ins.  Co., 
1  La.  An.  216 ;  Scott  v,  Ins.  Co.,  1  Dillon,  C.  C.  105  ;  Huchbeiger  v.  Ins.  Co.,  4 
Biss.  C.  C.  265  ;  52  Conn.  53  ;  61  Iowa,  296  ;  51  Mich.  11.  A  distinction  was  mude 
in  Sinclair  v.  Jackson,  47  Maine,  102,  that  where  the  criminal  act  must  be  so  «et  out  in 
the  pleadings  as  to  raise  the  distinct  issue  of  crime  before  the  jury,  in  such  case  the 
criminal  act  must  be  proved  beyond  a  reasonable  doubt.  And  this  distinction  has  been 
often  referred  to  approvingly,  as  in  Strader  v.  Mullane,  17  Ohio  State,  624.  But  even 
this  is  disapprove  in  Gomon  v.  Parmelee,  15  Gray,  418  ;  Jones  v.  Greaves,  26  Ohio 
State,  2,  and  Kane  v.  Ins.  Co.,  cited  above.  And  where  action  was  brought  for  dam- 
ages for  arson  of  plaintifTs  house.  Bradish  v.  Bliss,  35  Vt.  326  ;  Mead  v.  Husted,  52 
Conn.  53.  And  for  treble  damages  for  a  felonious  taking,  30  Conn.  102,  s  pre^nderanoe 
was  held  sufficient.  The  exception  which  once  obtained  that  a  plea  of  justification  in 
slander  must  be  proved  beyond  a  reasonable  doubt  —  see  Clark  v.  Dibble,  1 6  Wend.  601 ; 
Steinman  v,  McWilliams,  6  Barr,  170  ;  Mix  v.  Woorlward,  12  Conn.  262  ;  Tuckt^  e. 
Call,  45  Ind.  31  ;  Darling  v.  Banks,  14  111.  46  ;  £llis  v.  Undley,  88  lom-a,  461 —  ^ it 
not  now  generally  recognized,  there  being  no  reason  why  parties  to  a  civil  cause  where 
liberty  or  life  is  not  involved  should  not  stand  on  an  equality.  As  to  the  qvanium 
of  proof,  see  Bell  v.  McGinness,  40  Ohio  State,  204,  and  cases  cited  ^. 

(a)  The  form  of  a  special  verdict,  as  it  appears  in  the  final  record,  is  aa  follows :  — 
This  day  came  the  parties  by  their  attorneys,  and  thereupon  came  a  jury,  to  wit 
[names  of  the  jurors],  who  being  impanelled  and  sworn  to  speak  the  truth  n|)on  the 
issue  joined  between  the  parties,  u{K>n  their  oaths  did  say  [set  forth  the  facts  in  their 
own  words] ;  and  if  upon  this  finding  the  judgment  ought  to  be  for  the  plaintiff,  then 
the  jury  assess  his  damages  at  ^—  dollars  ;  but  if  for  the  defendant,  then  they  find 
accordingly. 

Thus  the  question  of  law  is  wholly  submitted  to  the  court  who  hear  argument  thereon. 

The  form  of  a  general  verdict  must  correspond  with  the  issue  to  be  tried,  aiid  m 
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jury;  and  it  must  assess  the  damages,  if  the  case  require  it.  Tlie 
court  may  correct  it  in  point  of  form,  but  cannot  change  the  sub- 
stance. It  is  delivered  or  declared  by  the  foreman,  and  any  juror 
may  then  express  his  dissent,  but  not  afterwards.  Sometimes, 
also,  a  party  is  permitted  to  pott  the  jury,  that  is,  to  ask  each 
juror  if  he  assents  to  the  verdict,  but  this  is  not  a  matter  of  courae. 
Jurors  are  not  now  punishable,  as  formerly,  for  finding  a  false  or 
corrupt  verdict,  unless  their  misconduct  amounts  to  a  contempt 
We  shall  see,  however,  that  there  are  ways  provided  for  avoiding 
the  effect  of  a  wrong  verdict,  for  which  purpose  a  discretion  is 
lodged  in  the  court ;  but  in  the  mean  time  the  verdict  is  entered 
on  the  journal  of  the  court,  and  the  jury  are  discharged,  so  far  as 
relates  to  the  case  in  hand. 

Incidents  after  Verdict.  In  the  regular  course  of  proceeding,  the 
next  step  is  to  pronounce  judgment  But  between  the  verdict  and 
the  judgment,  certain  steps  may  be  taken  to  prevent  the  judgment, 
which  are  now  to  be  described. 

New  Trial  (a)  If  the  party  against  whom  the  verdict  is,  has 
sufficient  cause,  he  may  move  for  a  new  trial,  and  the  court  will 
hear  argument  upon  such  motion ;  but  not  more  than  two  new 
trials  will  be  granted  in  the  same  cause.  The  reasons  of  a  new 
trial,  which  must  be  filed  with  the  motion,  are  such  as  do  not 
appear  on  the  record,  unless  by  a  biU  of  exception  ;  namely,  where 
tlie  court  misdirect  the  jury  ;  where  evidence  has  been  rejected  or 
admitted  contrary  to  law ;  where  the  verdict  is  against  law,  or 
against  evidence,  or  on  insufficient  evidence,  or  gives  excessive 
damages  ;  where  the  jury  have  bcliaved  improperly  ;  and  where  a 
new  and  material  fact  has  been  subsequently  discovered,  which 
might  change  the  verdict.  Sometimes  also  a  venire  facias  de  novo 
is  awarded,  wliicli  has  the  same  effect.  The  result  is,  that  the 
former  verdict  is  set  aside,  and  the  cause  stands  for  trial  as  if 
none  had  taken  place.  (() 

comruonly  in  the  very  words  of  the  issue.    Thus  on  the  issue  of  nil  debet,  after  the 
foregoing  introduction  :  That  the  defendant  does  owe  to  the  plaintiff  the  sum  of 
dollars  in  manner  and  form  as  the  plaintiff  has  declared  ;  and  they  assess  his  damages 
l>y  reason  of  the  detention  of  the  said  debt  to  —  dollars. 

(a)  The  Code  defines  a  new  trial  to  be,  a  re-examination  in  the  same  court  of  an 
issue  of  fact,  after  a  verdict  by  a  jury,  report  of  a  referee,  or  a  decision  by  the  court. 
Eight  causes  are  specified  for  granting  it.  1.  Irregularity  in  the  proceedings  of  the 
court,  jury,  referee,  or  prevailing  party,  preventing  a  fair  trial.  2.  Misconduct  of  the 
jury  or  prevailing  paity.  8.  Accident  or  surprise.  4.  Excessive  damages.  Durrell  v. 
Carver,  9  Ohio  State,  72.  -{ But  this  may  be  cured  by  remittitur.  Douglas  v.  Day,  28 
Ohio  State,  175.}-  5.  Error  in  the  assessment  of  the  amount  of  recovery.  6.  Where 
the  verdict,  report,  or  decision  is  not  sustained  by  sufficient  evidence,  or  is  contrary  to 
law.  Abernethy  v.  Wayne  Co.  Bank,  5  Ohio  State,  266  ;  Breese  v.  The  State,  12 
Ohio  State,  146.  7.  Newly  discovered  material  evidence.  Loeffner  v.  The  State,  10 
Ohio  State,  698  ;  Moore  v.  Coates,  35  id.  177.  8.  Error  of  law  occurring  at  the  trial, 
and  then  excepted  to.  The  motion  must  be  made  in  writing,  with  the  reasons,  at  the 
same  term,  unless  the  reasons  could  not  then  be  discovered  ;  and  then  not  later  than 
the  second  term  after  discovery.  As  to  the  rules  governing  the  granting  of  new  trials, 
see  Waterman  on  New  Trials,  Ililliard  on  New  Trials. 

{b)  As  to  new  trial  in  action  for  recovery  of  n*al  property.  City  of  Marietta  v, 
EmersoD,  5  Ohio  State,  288  ;  Singer  v.  Bell,  8  Ohio  State,  291.     Affidavits  of  jurors 
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Arrest  of  Judgment.  The  party  aggrieved  may  nest  make  a 
motion  in  arrest  of  judgment,  and  the  court  will  hear  argument 
upon  it.  Judgment  can  only  be  arrested  on  account  of  some  error 
appearing  on  the  face  of  the  record,  and  which  might  have  been 
ground  for  demurrer.  It  must  be  an  error  in  substance,  and  not 
merely  in  form,  and  may  occur  anywhere  in  the  proceedings.  If 
this  motion  prevail,  no  judgment  is  entered  on  the  verdict,  but 
the  party  making  it  has  judgment  in  his  favor. 

Judgment  non  obstante.  There  is  one  case  also  in  which  the 
proper  motion  is  for  judgment  notwithstanding  the  verdict;  namely 
where  the  defendant  has  put  in  a  defective  plea  of  confession  and 
avoidance,  and  yet  obtained  a  verdict.  Here  the  plaintiff's  case 
being  confessed  by  the  plea,  and  the  defence  or  matter  in  avoid- 
ance being  insufficient,  the  verdict  must,  of  course,  be  wrong ;  and 
judgment  is  properly  rendered  the  other  way. 

Repleader.  It  sometimes  happens  that  parties  make  up  an  tm- 
material  issue  ;  that  is,  an  issue  which,  being  found  either  wav  will 
not  decide  the  cause.  Whenever  this  state  of  pleading  is  discov- 
ered, the  court  will  direct  the  parties  to  plead  again,  that  a  proper 
issue  may  be  made. 

§  213.  Judgment,  (a)  In  the  regular  course  of  judicial  pro- 
ceedings, we  have  now  reached  the  point  at  which  the  court 
pronounce  the  sentence  of  law  upon  the  case  presented,  and  which 
is  called  the  judgment.  A  judgment  is  said  to  be  i7Uerlocutar]fj 
when  it  does  not  fully  terminate  the  controversy,  and  final,  when 
it  does.  In  general,  the  judgment  is  not  pronounced  in  so  many 
words  from  the  bench,  but  its  nature  being  intimated  by  the  court, 
the  clerk  enters  it  on  the  journal  in  due  form.  From  that  moment 
it  carries  on  its  face  such  absolute  verity,  that  while  it  stands 

that  they  misunderstood  the  charge  of  the  court  wiU  not  be  received  on  a  motion  to  aet 
aside  the  verdict.     Holman  v.  Kiddle,  8  Ohio  Sttite,  884. 

{a)  For  the  nature  and  various  kinds  and  forms  of  judgments,  see  3  Black.  Com. 
chap.  24  ;  Steph.  on  Plead.  138-45.  By  the  coniniuu  law  judgment  did  not  operate  as 
a  lien  until  execution  was  levied.  And  the  time  of  being  dormant,  without  execution, 
was  a  year  and  a  day,  after  which  it  must  be  revived  by  scire  facias.  As  to  judgmefU 
liens,  see  an  excellent  note  to  10  Ohio,  74.  See  provisions  of  the  Code  making  judff* 
ment  liens  on  real  estate  from  the  first  day  of  the  term  at  which  judgment  is  rendered, 
§  5375-6  ;  as  to  liens  of  judgments  before  justices  of  the  peac^e,  see  §  5378.  As  to 
qucstionring  Judgments  collatcraUy,  see  Ludlow  v,  M'Bride,  3  Ohio,  240  ;  Ludlow  v. 
Wade,  5  id.  494  ;  Foster  v.  Du^n,  8  id.  87  ;  Adams  v,  Jeffries,  12  id.  258 ;  Douglass 
V,  M'Coy,  5  id.  522.  As  to  the  power  of  the  same  court  to  set  aside,  alter,  or  amend  a 
judgment  at  any  subsequent  term,  unless  fraudulently  obtained,  see  notkin  v.  Commis- 
sioners, 1  Ohio,*  375  ;  Keed  v.  Hatcher,  1  Bibb,  346  ;  Mcdford  v.  Doi-sey,  2  Wash.  C.  0. 
K.  433  ;  Brackenridge  v.  M*Culloch,  7  BUckf.  334  ;  Reynolds  v.  Stausbury,  20  Ohio, 
844,  and  note. 

By  the  Code,  the  judgment  is  so  shaped  as  to  specify  the  exact  remedy  or  relief 
intended  ;  in  which  re«pect  it  resembles  a  decn'e  in  chanceiy.  When  it  is  for  a  con- 
veyiince,  release,  or  acquittanee,  and  is  not  ()ei'formcd,  it  is  declareil  to  have  the  same 
o]>eration  and  effect  as  if  it  had  been  performed.  It  is  defined  to  h'.  the  final  determi- 
nation of  the  rights  of  the  parties  in  an  action.  R.  S.  §  5310.  And  the  power  of  the 
court  which  r(>ndered  the  judgment  to  reverse,  vacate,  or  modify  it,  after  the  term,  on 
motion  or  petition,  is  greatly  enlarged.  H.  S.  §  5354  et  scq.  The  court  may  in  the 
judgment  give  the  defendant  affirmative  relief.  §  5329.  Kionne  v,  Bradstreet,  7  Ohio 
State,  822. 
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« 

unreversed,  nothing  can  be  reoeived  to  contradict  or  gainsay  it. 
To  avoid  all  questions  about  priority,  it  takes  e£fect  from  the  first 
day  of  the  term.  Of  itself,  it  is,  by  our  statute,  a  lien  upon  all  real 
property  of  tlie  defendant  within  the  county  ;  and  by  levy  of  exe- 
cution it  becomes  a  lien  upon  any  other  property.  With  the 
exception  of  ejectment  for  reasons  before  given,  it  is  a  conclusive 
bar  to  all  further  litigation  between  the  same  pairties,  touching  the 
same  subject-matter,  (a)  Within  the  State,  the  plaintiff  may  take 
out  execution  to  carry  it  mto  effect  at  any  time,  unless  he  suffer 
an  interval  of  five  years  to  elapse  without  so  doing;  in  which  case 
the  judgment  becomes  dormant ;  (&)  that  is,  it  ceases  to  operate 
as  a  lien,  or  to  authorize  execution,  until  revived  by  an  action  of 
debt  or  9cire  facias.  If  several  judgments  be  recovered  against 
the  same  debtor,  at  the  same  term,  and  executions  be  taken  out 
within  ten  days  after  the  end  of  the  term,  tlicre  is  no  preference 
or  priority  ;  but  otherwise  the  first  execution  has  the  preferencCi 
unless  two  or  more  be  issued  on  the  same  day.  If  execution  be 
not  taken  out  within  one  year  from  the  rendition  of  judgment,  it 
loses  its  priority  of  lien  with  respect  to  subsequent  judgments 
complying  with  this  rule.  If  execution  have  been  levied  upon  so 
much  of  the  property  of  the  debtor,  that  two-thirds  of  the  ap- 
praised value  will  satisfy  the  debt,  the  lien  of  that  judgment 
ceases  upon  the  residue  of  his  property,  with  respect  to  other 
judgment  creditors.  Several  decisions  have  been  made  upon  these 
provisions,  the  most  important  of  which  are,  that  if  there  be  sev- 
eral judgments  of  the  same  term,  and  no  levy  within  the  year, 
they  all  stand  upon  an  equal  footing,^  and  the  first  levy  will  have 
the  preference  ;  but  if  of  different  terms,  the  elder  judgment  still 
retains  tlie  preference ;  that  when  the  title  of  the  debtor  was 
acquired  after  the  judgment,  the  lien  does  not  attach  until  levy  ; 
and  that  the  lien  does  not  in  any  case  attach  to  an  equitable  title. 
In  any  other  State  or  territory  of  the  Union,  though  a  judgment 
neither  operates  as  a  lien,  nor  authorizes  execution,  yet  a  mere 
exemplification  of  the  record,  according  to  the  act  of  Congress, 
forms  the  highest  possible  evidence  of  debt,  because  the  original 
merits  of  the  case  cannot  be  called  in  question  ;  and  in  the  action 
of  debt  brought  to  carry  it  into  effect,  the  only  issue  is  upon  the 

(a)  ^Roby  v.  Rainsbei^r,  27  Ohio  State,  674.  EJjectment  is  no  lon^r  an  exoep* 
tion.  \  A  judgment  for  or  against  one  of  tlie  makers  of  a  joint  obligation  is  a  bar  to 
in  action  afterwards  brought  against  another  ;  but  otherwise,  if  the  obligation  is  joint 
and  several.  Clinton  Bank  v.  Hart,  5  Ohio  State,  33.  ^  A  note  by  a  husband  and 
wife  is  not  joint  in  this  sense,  however.     Avery  v.  Vansickle,  35  Ohio  State,  270.  }• 

(5)  The  fact  of  execution  being  stayed  by  injunction  will  not  prevent  the  judgment 
from  becoming  dormant.  Tucker  v.  Shade,  25  Ohio  State,  355.  See  Winter  v.  Light- 
bound,  1  Strange,  301 ;  Mitchell  v.  Cue,  2  Burr,  660.  But  the  statute  of  limitations 
does  not  run  against  a  judgment,  though  sufTered  to  become  dormant  Todd  v.  Crumb, 
5  M'Lean,  172.  ^CmUra  now  by  K.  S.  §  5368,  limiting  the  time  to  21  years  from  dor- 
mancy. See  as  to  limitations  on  foreign  judgments.  Fries  «.  Mack,  33  Ohio  State,  52, 
58.  \  As  to  revivor  of  dormant  judgments,  see  K.  S.  §  5367.  As  to  judgment  upoD 
a  warrant  of  attorney  irregularly  entered,  see  Knox  Co.  Bank  v.  Doty,  0  Ohio  States 
505. 
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record  itself.  Such,  then,  is  the  effect  of  a  judgment,  unless  sus- 
pended by  an  it^'unctiony  which  will  be  described  hereafter,  or 
superseded  or  reversed  by  an  appeal  or  unit  of  error^  which  are 
now  to  be  described,  (a) 

Appeal.  Tlie  nature  of  appellate  jurisdiction  has  been  already 
explained.  An  appeal  lies  only  after  the  rendition  of  final  judg* 
ment  in  the  court  below.  Notice  of  intention  to  appeal  must  be 
given  during  the  tx^rm,  and  entered  on  the  journal ;  and  within 
thirty  days  after  the  end  of  the  term,  the  appeal  thus  notified 
must  be  perfected.  This  is  done  as  follows  :  The  appellant  enters 
into  a  bond  to  the  appellee,  with  such  security  as  the  clerk  shall 
approve,  in  double  the  amount  of  the  judgment,  conditioned  for 
the  payment  of  the  judgment  and  costs  in  the  court  above,  if  the 
same  be  against  the  appellant.  The  clerk  then  makes  out  a  tran- 
script of  the  proceedings,  and  delivers  it,  with  all  the  papers  in 
the  cause,  to  the  clerk  of  the  court  above.  The  whole  case,  in- 
cluding questions  of  law  and  fact,  is  thus  removed  for  rehearing, 
and  stands  for  trial  in  the  court  above,  in  the  same  manner  as  if 
it  had  been  commenced  there  originally.  The  judgment,  however, 
in  the  court  below  is  not  absolutely  vacated  by  the  appeal,  for 
it  still  operates  as  a  lien  upon  the  real  estate  of  the  judgment 
debtor ;  but  all  proceedings  to  enforce  it  are  in  the  mean  time  sus- 
pended ;  and  it  becomes  finally  merged  in  the  judgment  rendered 
above.  You  will  remark  that  it  is  often  for  the  interest  of  the 
prevailing  party  that  his  cause  should  be  appealed ;  because  he 
tlierehy  obtains  absolute  security  for  the  satisfaction  of  the  judg- 
ment. Moreover,  the  abuse  of  the  privilege  is  guarded  against  by 
penalties,  where  the  only  objection  is  delay. 

Writ  of  Error.  (6)    This  proceeding  is  designed  to  bring  up 

(a)  Strictly  si)eaking,  there  are  but  two  general  forms  of  judgment;  namely,  for  the 
plaintifT  and  for  the  defendant.  For  the  plaintiff  the  form  is  :  Therefore  it  is  con- 
sidered by  the  court  that  the  plaintiff  recover  of  the  defendant  the  said  sum  of  -^— 
dollars,  his  damages  aforesaid  a&sessed,  and  also  his  costs  in  this  bphnlf  exjiended^ 
taxed  to  —  dollars.  For  the  defendant  the  fonn  in  :  Therefore  it  is  considered  by 
the  court  that  the  defendant  go  hence  without  day,  and  recover  of  the  plaintiff  his 
costs  in  this  behalf  expended,  taxed  to  — ^-^  dollars.  But  unless  these  judgments  are 
rendered  directly  upon  a  verdict,  they  are  always  prefaced  by  the  circumstances  under 
which  they  are  renuered.  For  example,  a  judgment  by  default  would  be  entertrd  thus  : 
This  day  came  the  plaintiff  by  his  attorney  ;  and  the  defeiiilnnt,  though  solemnly 
called,  came  not,  but  made  default ;  whereupon  it  was  considered  by  the  court  that 
the  plaintiff  ought  to  recover  his  daniage^s  by  reason  of  the  premises  ;  and  no  jury  being 
demanded,  and  the  court  being  fully  advised  in  the  preniis(ts,  did  assess  the  damages 
to  — —  dollars.     Therefore  it  is  considered,  &c.     And  a  judgment  confessed  under  a 

power  of  aiUyrney  would  be  entered  thus  :  This  day  came  into  court ,  by  — — , 

his  attorney,  and  filed  his  declaration  against ;  and  thereupon  — ,  one  of  the 

attorneys  of  this  court,  appeared  on  behalf  of  the  said  ,  and  by  virtue  of  a  power 

of  attorney  for  that  purpose,  duly  executed  by  the  said ,  and  now  produced  in 

court  and  duly  proven,  did  waive  the  issuing  and  serving  of  process,  and  did  acknowl- 
edge that  the  said  —  did  owe  the  said  pluintilf  [or  did  assume  and  promise],  in 
manner  and  form  as  the  said  plaintiff  has  declared  ;  and  did  confess  that  the  said  plain- 
tiff has  sustained  damages  by  reason  thereof  to  % — — — .  Therefore  it  is  considered,  &c. 
And  by  virtue  of  the  said  power  of  attorney  all  error  is  released,  and  the  right  of  appeal 
waived.     [Signature  of  the  attorney  on  the  journal.] 

(6)  Groves  ©.  Stone,  8  Ohio  State,  576  ;  Schooner  Marinda  v.  Dowlin,  4  id.  600 ; 
ExparU  Collier,  6  id.  65;  Hobbs  v.  Beckworth,  6  id.  254;  Sleubenville,  &c.  R.  R 
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questions  of  law  only,  for  revision  in  the  court  above.  At  any  time 
within  five  years  after  rendition  of  judgment,  if  there  be  substan* 
tial  errors  on  the  face  of  the  record,  a  party  may  apply  to  the  court 
above,  or  to  one  of  the  judges  thereof,  for  the  allowance  of  a  writ  of 
error.  For  this  purpose  a  certified  transcript  of  the  record  below  is 
procured  from  the  clerk,  and  the  alleged  errors  are  thereon  specifi- 
cally assigned  or  pointed  out.  The  allowance  of  the  writ,  by  the 
judge  or  court  above,  is  matter  of  discretion.  If  it  be  allowed,  the 
fact  is  indorsed  by  the  judge  or  clerk  on  the  transcript  presented. 
This  is  handed  to  the  clerk  of  the  court  above,  who  thereupon 
issues  the  writ  of  error,  commanding  the  judges  below  to  certify  up 
the  proceedings.  At  tl)e  same  time,  a  citation  issues  to  the  adverse 
party  that  he  may  appear  and  attend  to  his  interest.  The  party 
applying  for  the  writ  is  denominated  the  plaintiff  in  error,  and  the 
other,  defendant  in  error.  If  the  judgment  below  is  to  be  supers 
sededy  the  plaintiff  in  error  must  give  bond,  as  in  case  of  appeal ; 
and  then  the  judgment  below  will  merely  operate  as  a  lien ;  but, 
otherwise,  it  will  remain  in  full  force  for  all  purposes  until  re- 
versed above.  Our  present  law  allows  proceedings  to  be  amended 
even  after  a  writ  of  error.  If,  therefore,  the  defect  be  such  as  an 
amendment  will  cure,  theft  is  no  use  in  resorting  to  a  writ  of 
error.  A  writ  of  certiorari  is  analogous  to  a  writ  of  error ;  but  it 
issues  from  a  higher  court  to  any  lower  court,  whether  of  record 
or  not ;  and  at  any  stage  of  the  proceedings,  as  well  before  as 
after  judgment.  The  writ  of  error  now  described  is  called  a  writ 
coram  vobis,  to  distinguish  it  from  one  coram  nobis ,  by  which  the 
highest  court  revises  its  own  decisions.  We  have  a  statutory 
provision  for  both  these  writs.  The  principle  is,  that  errors  are 
to  be  corrected  whenever  discovered,  (a) 

Co.  V.  Patrick,  7  id.  170  ;  Singer  v.  Bell,  8  id.  291  ;  Goode  t>.  Wiggins,  12  Ohio  State, 
341  ;  iSinetters  v.  Rainey,  13  Ohio  State,  568  ;  8.  c.  14  Ohio  State,  287  ;  Stewart  v. 
Williams,  15  Ohio  State,  484  ;  Sehaeffer  et  al.  v.  Marienthal,  Lehman,  &Co.,  17  Ohio 
State,  183.  By  the  Code,  there  is  no  longer  a  writ  of  error  or  certiorari^  but  only  a 
jteiiliwi  in  error ^  and  the  time  of  limitation  is  two  years,  instead  of  five.  It  lies  to 
the  common  pleas,  to  reverse,  vacate,  or  modify  any  judgment,  or  final  order  of  any 
inferior  tribunal,  lioard,  or  officer,  and  to  the  district  court  to  do  the  like  with  re8i)ect 
to  the  connnon  pleas,  for  errors  appearing  on  the  record.  It  also  lies  to  the  supreme 
court  in  all  the  preceding  cases.  The  plaintiff  in  error  must  file  with  his  ])etitioii 
an  authenticated  transcript  of  the  proceedings  below,  whereupon  a  summons  issues, 
which  may  be  served  upon  the  defendant  or  his  attorney  of  record.  In  order  to  stay 
execution,  security  must  be  given  to  the  satisfaction  of  the  court  or  clerk  ;  and  where 
the  judgment  is  upon  a  contract  for  money  onl}',  the  plaintiff  below  may  still  obtain 
leave  to  enforce  the  judgment,  upon  giving  security  for  restitution.  If  the  judgment 
below  be  reversed,  the  court  may  either  render  the  proper  judgment  or  remand  the 
case  for  that  purpose  ;  but  the  reversing  court  in  no  case  issues  execution.  §§  6707- 
6734.     See  Ex  parte  Collier,  6  Ohio  State,  55. 

{a)  Form  of  a  Writ  of  Error.     To  the  Judges  of  the  Court  of within  and 

for  said  county.     Because  in  the  record  and  proceedings  in  a  certain  action  of , 

which  was  lately  in  our  said  court  before  you,  wherein is  plaintiff,  and  

is  defendant,  error  has  intervened,  as  is  said,  to  the  damage  of  the  said  ,  and 

we  being  willing  that  such  error,  if  any  there  be,  should  be  corrected,  and  full  and 
speedy  justice  done  in  the  premises,  do  command  you,  that  if  judgment  be  thereupon 
given,  then,  without  delay  you  send  to  us,  under  the  seal  of  your  court,  an  authen* 
ticated  transcript  of  the  record  and  proceedings  aforesaid,  together  with  ihia  writ ;  so 
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§  214.  Bzeontion.  (a)  If  execution  be  not  prevented  in  one  of 
the  ways  bctore  described,  it  may  be  ordered  out  by  9k  precipe,  at  the 
pleasure  of  tl)c  party  interested.  Execution  may  either  be  against 
the  person  or  property  of  the  judgment  debtor.  1.  The  writ 
against  the  person  is  called  a  capias  ad  Batitfaciendum  or  ca.  so.  It 
can  only  be  obtained  under  the  circumstances  and  by  means  of  the 
preliminary  steps  before  described  for  procuring  a  writ  of  capias  ad 
respondendum,  togctlier  with  the  order  of  the  court  or  judge.  It 
commands  the  sheriff  to  take  the  body  of  the  judgment  debtor, 
and  hold  him  in  custody  until  he  satisfies  the  judgment ,  or  is 
otherwise  legally  discharged.  Accordingly,  when  arrested  on  this 
writ,  he  must  either  pay  the  judgment,  or  take  the  benefit  of  the 
insolvent  act,  or  go  to  jail,  where  he  may  have  the  benefit  of  prison 
limits ;  all  of  which  have  been  sufficiently  described ;  and  the  gen- 
eral doctrine  is,  that  an  arrest  upon  this  writ,  which  is  the  highest 
remedy  known  to  the  law,  precludes  a  resort  to  the  otlicr,  whether 
it  result  iu  satisfaction  or  not.  But  this  is  altered  by  our  statute, 
where  one  who  has  property  takes  the  benefit  of  prison  limits.  (6) 
2.  The  writ  against  the  property  is  called  a  fieri  facias  et  levari 
facias,  or  fi.fa.  et  lev,  fa.  It  is  properly  a  combination  of  two  writs, 
ihafi.fa,  being  directed  against  personal  property,  and  the  lev.  fa. 
against  real  property.  It  commands  the  sheriff  to  cause  the 
amount  of  the  judgment  to  be  made  first  out  of  the  personalty  of 
the  debtor,  and  for  want  thereof,  out  of  his  realty.    Accordingly, 

that,  the  same  being  inspected,  we  may,  at  the  next  term  of  our  supreme  crnirt,  to  be 
hoidcn  at ,  on ,  cause  to  be  done,  what  of  right  ought  to  be  done. 

AsxUjnmcnt  of  Errors.     And  the  said  now  couies   and  says  that  in  the 

record  and  p^occ(^di^gs  aforesaid  there  is  error  in  this,  to  wit :  1.  That,  &c.  [speci- 
fying eacli  of  the  errors  separately].     Wherefore  the  a«iid pniys  that  a  citation 

[and  a  sujtcrsedcoH  if  bond  be  given]  may  issue,  that  the  said  judgment  may  lie  reversed 
and  that  he  mav  l»e  i-estored  to  all  things  which  lie  has  lost  bv  reason  thenH>f. 

Supcrscdra.^  and  Citation.  We  command  you  that  you  forbear  all  further  proceed- 
ings upon  a  judgment  [describing  it],  which  judgment  we  have  caused  to  be  brought 

into  our  supreme  court  by  writ  of  error  ;  and  also  that  you  cite  the  said td 

appear  before  our  said  court,  at  ,  on ,  to  show  cause,  if  any  there  be, 

why  the  said  judgment  should  not  be  reversed,  and  have  you  then  and  there  this 
writ  with  your  doings  thereon. 

Joinder  in  Error.  And  the  said comes  and  says  that  in  the  record  and  pro- 
ceedings aforesaid  there  is  no  error  ;  wherefore  he  prays  that  the  said  judgment  may 
be  affirmed,  and  that  his  costs  may  be  adjudged  to  him. 

If  a  defective  transcript  be  returned  from  the  court  below,  ujion  a  suggestion  of 
that  fact  specifying  the  defects,  the  court  will  issue  a  certiorari,  conunanding  the 
court  below  to  sui>ply  the  defects. 

{a)  The  (.'ode  provides  very  efficient  means  in  aid  of  execution,  when  no  property 
can  be  found  U)  levy  upon.  An  onler  may  be  obtaine<l  for  examining  the  debtor  him- 
self, and  any  other  witnesses,  which  examination  may  extend  to  all  the  debtor's  means, 
of  every  description  whatsoever ;  and  if  any  thing  l>e  discovcrtHl,  it  must  be  subjected 
to  the  satisfaction  of  the  judgment.  11.  S.  §§  5472-90.  Union  Bank  of  Ko<rhester  r. 
Union  Bank  of  Sandusky,  6  Ohio  State,  2f*4.  For  provisions  where  the  goods  levied 
on  are  claimed  by  a  third  ^yerson,  see  §  5444-5. 

{h)  Form  of  a  ca.  sa.     We  command  you  that  you  take ,  and  him  safely 

keep,  so  that  you  have  his  body  before  our  court  of on  the  fii-st  day  of  their 

next  tenn  to  satisfy for  the  sum  of  $ ,  which  by  the  judgment  [or  decree! 

of  our  said  court  at  their term,  in   the   year = — ,  one recovered 

against  the  said ,  together  with  the  interest  thereon  from [date  of  judg- 
ment or  decree]  ;  and  have  you  then  and  there  this  writ  with  your  doings  thereon. 


k 
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if  the  sheriff  can  find  no  personal  property,  he  indorses  on  the  writ 
"  no  goods  *'  and  proceeds  to  levi/  upon  the  land.  When  goods  are 
levied  upon,  they  are  sold  at  public  auction,  without  appraisement, 
unless  the  judgment  debtor  demands  it,  on  ten  days'  notice :  and 
there  are  a  few  articles  of  small  value,  including  necessary  articles 
of  household  furniture,  and  tools  or  utensils  of  trade,  which  are 
specially  exempted  from  execution,  under  all  circumstances ;  but  I 
shall  not  take  up  time  in  enumerating  them.  When  land  is  levied 
upon,  it  must  be  appraised  by  three  disinterested  persons  under 
oath  ;  the  notice  must  be  thirty  days ;  and  the  land  cannot  be  sold 
for  less  than  two-thirds  of  its  appraised  value,  lest  the  judgment 
debtor  be  injured  by  a  sacrifice.  The  mode  of  proceeding  in  the 
sale  of  land  has  been  sufficiently  described  in  a  former  lecture.  If 
the  judgment  debtor  have  no  property,  personal  or  real,  which  can 
be  levied  upon,  special  provision  is  made  for  a  proceeding  in  chan- 
cery against  the  debtor's  urdeviable  means,  which  will  be  described 
hereafter,  (a) 

Costs.  The  judges  are  compensated,  a&  we  have  seen,  by  sala- 
ries paid  out  of  the  public  treasury :  but  the  other  officers  of  court, 
together  with  the  jurors  and  witnesses,  are  compensated  by  specific 
fees,  prescribed  by  law ;  and  these  fees  constitute  the  costs  of  court ; 
which  the  suitors  are  required  to  pay.  The  theory  is,  that  each 
party  pays  his  own  costs  as  they  accrue,  for  each  particular  service 
rendered ;  and  it  would  be  well  to  enforce  this  in  practice,  because 
much  frivolous  litigation  would  be  thereby  avoided  ;  but  instead  of 

(a)  Form  of  afi,fa»  et  lev.  fa.    We  command  you  that  you  cause  to  be  levied  of 

the  goods  and  chattels  of ,  the  sum  of  f— — ,  which  by  the  judgment  [or 

decree]  of  our  court  of ,  at  their term  in  the  year ,  one  

recovered  against  the  said ,  with  interest  thereon  from  —  ;  and  for  want  of 

goods  and  chattels,  that  you  cause  the  same  to  be  levied  of  the  lands  and  tenements 

of  the  said ;  and  have  that  money  before  our  court  of ,  on  the  first  day  of 

their  next  term  to  render  under  the  said  -— ^*> ;  and  have  you  then  and  thei-e  this  writ 
with  your  doings  thereon. 

If  goods  or  land  remain  unsold  for  want  of  bidders,  or  other  cause,  the  venditimti 
exponas  is  as  follows  :  We  command  you  that  those  goods  and  chattels  [or  lands  and 

tenements]  of ,  Avhich  vou,  according  to  our  command,  lately  took  into  your 

hands,  and  whicli  i-eniain  unsold,  vou  expose  to  sale,  to  satisfy,  kc.  [describe  judgment 
as  above].  In  Ohio,  a  homesteadi  to  the  value  of  one  thousand  dollars  is  exempted 
from  sale  on  execution,  and  the  head  of  a  family  having  no  homestead,  his  i)ei'sonal 
property  to  the  amount  of  five  hundred  dollars  in  addition  to  chattel  property  other- 
wise exempt,  is  also  exempted  from  such  sale.  §  5435>43  ;  Burgess  v.  Everett,  9  Ohio 
State,  425.  As  to  the  notice  required  in  the  sale  of  land,  on  execution,  see  §  5393.  As  to 
the  duty  of  the  officer  in  making  a  levy  where  certain  articles  are  exem]>ted,  see  Frost  v. 
Shaw,  3  Ohio  State,  270.  As  to  construction  of  law  securing  to  marriefl  women  property 
of  the  husband  excmfit  from  execution,  see  Slanker  v.  Beardsley,  9  Ohio  State,  689 ; 
this  act  securing  t^  married  women  the  property  of  their  husbands  exempt  from  execu- 
tion was  re])ealed  April  3,  1861.    See  note  at  end  of  chapter  on  Husband  and  Wife. 

In  ejectment,  the  execution,  in  addition  to  the  collection  of  damages  and  costs, 
orders  the  plaintiff  to  be  put  in  possession  of  the  land.     This  is  chilled  a  writ  of  haberi 

facias  poHsessianem^  and  is  as  follows  :  Whereas,  John  Doe,  on  the ,  in  our  court 

of  — ,  recovered,  against his  term  yet  to  come  in  [describe  the  ])remises], 

which  — —  had  demised  to  the  said  John  Doe,  for  a  term  not  yet  expired  ;  and  also 
the  snm  of  $ for  his  damages,  and  $ — — —  for  bis  costs  ;  therefore  we  com- 
mand you,  that  without  delay  you  cause  the  said  John  Doe  to  have  possession  of  bis 
said  term  yet  to  come  in  the  lands  and  tenements  aforesaid :  and  that  yon  cause  to  be 
levied,  &c.  [as  before]. 
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thiSi  costs  are  seldom  paid  until  tiie  final  termination  of  the  init 
In  either  case,  the  general  rule  is,  that  tbejr  ultimateljr  fall  upoi 
the  losing  party,  as  a  regular  incident  to  the  judgment.  If,  there- 
fore, they  have  been  paid  as  they  accrued,  tiie  winning  party  rs- 
covers  his  part  back,  together  with  the  damages ;  if  not,  tne  whote 
are  collected  on  execution  from  the  losing  party,  together  with  the 
damages ;  so  that  in  either  case,  the  loser  pays  the  whole  if  he  has 
the  means ;  if  not,  the  winner  must  pay  his  part,  and  the  offioers 
must  lose  the  rest,  as  a  just  punishment  for  not  demanding  them 
on  rendering  the  service.  We  have  seen,  however,  thAt  in  the 
course  of  proceedings,  divers  interlocutory  orders  are  made,  in 
which  the  payment  of  certain  particular  costs  by  one  of  the  par- 
ties, is  made  the  condition  upon  which  some  privilege,  as  amende 
meut,  continuance,  and  the  like,  is  allowed  by  the  court;  hot 
these  are  only  exceptions  to  the  general  rule  before  stated. 

Complete  Record,  (a)  After  the  final  termination  of  a  aait  in 
any  court  of  record,  it  is  the  duty  of  the  clerk,  during  the  next 
vacation,  to  make  a  complete  record  thereof  in  a  book  prepared  for 
that  purpose,  which  is  signed  by  the  presiding  judge  at  the  next 
term.  This  record  includes  the  writ,  return,  recognizance  of  bail, 
pleadings,  orders,  continuances,  verdict  and  judgment,  which  are 
copied  in  the  order  of  proceeding,  and  furnish  a  complete  history 
of  the  cause,  with  the  exception  of  the  evidence :  and  even  the 
evidence,  or  some  part  of  it,  may  be  spread  upon  Iho  record,  by 
means  of  a  bill  of  exceptions,  special  verdict,  or  demurrer  to  evi- 
dence.  The  object  of  making  this  record  is  to  preserve  a  perpetual 

(a)  Form  of  a  JUcord,    Pleas  before  the  court  of ,  within  ayd  for  the  coaatj 

of ,  and  Stiite  of  ,  on  the [date  of  the  final  judgment].     Be  it 

remembered,  that  heretofore,  to  wit,  on  the ,  one sued  out  of  the  clerk's 

office  of  the  court  aforesaid,  the  following  writ  of ,  against  one ,  to  wit : 

[here  copy  the  writ].     U^iou  which  writ  was  the  following  indorsement,  to  wit :  [here 

copy  the   indorsement].     And  afterwards,  to  wit,  on  tlie ,  the  8aid  writ  was 

returned  to  the  court  aforesaid  by  said  sheriff,  indorsed  as  follows,  to  wit  :  [here  copj 

the  r«»turn].    And  afterwards,  to  wit,  on  the  ,  the  following  recognizance  of 

special  bail  was  entered  into,  to  wit :  [here  copy  the  recognizance].  And  afterward^ 
to  wit,  on  the ,  the  said filed  in  the  said  clerk's  office  the  following  dec- 
laration, to  wit :  [here  copy  the  declaration].     And  afterwards,  to  wit,  on  the > 

the  said filed  in  the  said  clerk's  office  the  following  plea,  to  wit :  [here  copy  the 

plea].     And  afterwards,  to  wit,  on  the ,  this  cause  was  continued  until  the  next 

term  of  said  court.     And  afterwards,  to  wit,  on  the ,  before  the  said  court,  came 

as  well  the  sai<l as  the  said ,  by  their  attonieys  aforesaid,  and  thereupon 

came  a  jury,  to  wit  [Iwve  give  the  names  of  the  jurors],  who  bein^  impannelled  and 
Bwonj  the  truth  to  speak  upon  the  issue  joined  between  the  parties  aioresaid,  upon 
their  oaths  did  say  that  [here  set  forth  the  verdict].  And  thereupon  it  was  considered 
by  the  said  conit  that  the  said [here  set  forth  the  judgment]. 

The  cerlificnie  of  t?ie  cferk  is  as  follows  :  The  State  of ,  county  of  — w 

I  hereby  certify  that  the  foregoing  is  truly  taken  and  copied  from  the  records  of  the 

proceedings  of  the  court  of ,  within  and  for  the  county  aforesaid.     In  testimony 

whereof,  ido  hei*eto  sul)sc^ribe  my  nanie,  and  affix  the  seal  of  said  court,  this  ^ 

[Signature  of  clerk  and  seal  of  court.] 

If  this  reconl  is  to  be  used  in  another  State,  there  must  be  another  certificate  bj 

the  presiding  judge,  as  follows  :  I, [giving  his  official  designation],  do  hereby 

certify  that  —  is  olerk  of  said  court,  and  that  his  attestation  aforesaid  is  in  due 
form  of  law  ;  and  that  to  all  acts  by  him  so  done  full  faith  and  credit  ought  to  be 
nven.  [Dat(>  and  signature  of  Judge.]  As  to  amendment  of  the  record,  see  Doty  «l 
Bigour,  9  Ohio  SUte,  619,  526. 
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memorial  of  judicial  proceedings,  in  a  form  convenient  for  public 
inspection.    If  the  record  exhibit  any  thing  to  show  that  the  judg- 
ment is  erroneous,  we  have  seen  that  the  error  may  be  corrected 
by  taking  the  proper  course.     But  the  truth  of  the  facts  therein 
contained  cannot  be  called  in  question ;  the  record  itself  furnishing 
the  highest  possible  evidence  of  verity.    We  have  seen  that  justices 
of  the  peace  keep  no  record,  strictly  so  called,  but  only  a  docket. 
In  fact,  the  proceedings  before  them  are  attended  with  little 
formality  or  technical   precision ;  and  for  this  reason  I  have 
not  thought  it  worth  while  to  describe  them.    Here,  then,  would 
terminate  our  imperfect  outline   of  civil  proceedings  in  courts 
of  law,  but  that  there  remain  two  topics,  of  great  practical  im- 
portance, which  I  shall  discuss  briefly,  as  a  proper  conclusion 
to  this  lecture.     I  mean  the   survivorship   of  actions  and  the 
limitation  of  actions.    I  would  previously  remark,  however,  that 
the  subjects  already  discussed  in  this  lecture  will  necessarily 
occupy  a  v^ry  wide  space  in  your  future  inquiries.     Perhaps  I 
should  be  safe  in  saying  that  at  least  one-half  of  all  the  learning 
of  a  lawyer  has  reference  to  practice,  pleading,  and  evidence; 
three  topics,  upon  which  more  volumes  have  been  written  than 
I  have  occupied  pages.    And  I  would  also   remark,  that  one 
of  the  most  useful  exercises  in  which  a  student  can  engage,  is 
that  of  making  for  himself  a  complete  record  of  all  the  proceed- 
ings in  the  various  actions,  and  repeating  the  operation  until  he 
becomes  perfectly  familiar  with  all  its  parts. 

§  215.  Survivorship  of  Actions,  (a)  This  topic,  though  highly 
important,  is  nowhere,  so  far  as  I  know,  made  a  distinct  title  in 
the  books  of  practice.  An  action  or  a  right  of  action  is  said  to 
survive^  when,  upon  the  death  of  the  original  parties,  it  can  be 
commenced  or  concluded,  by  or  against  their  representatives. 

As  to  Actions  of  Contract.  It  was  a  maxim  of  the  civil  law, 
that  personal  actions  die  with  the  person ;  but  by  personal  ac- 
tions were  here  meant  actions  of  tort  only,  and  not  actions  of 
contract ;  and  in  this  sense,  the  maxim  agreed  with  the  ancient 
common  law,  which  held  that  actions  of  contract  alone  survive. 
But  it  is  obvious  that  this  ancient  doctrine  has  little  foundation 
in  reason.  With  respect  to  crimes^  it  is  easy  to  see  that  the 
death  of  the  offender  must  be  a  bar  to  punishment;  but  if  a 
man  has  done  me  a  civil  injury^  for  which  the  law  entitles  me 
to  pecuniary  damages,  why  should  I  not  have  them  out  of  his 
property  after  his  death,  as  well  as  if  the  same  amount  had 
been  due  me  by  contract?  It  is  evident  that  there  is  no  good 
reason  for  the  distinction  ;  but  we  shall  be  less  surprised  at  this 
distinction,  when  we  learn  that  it  cost  the  English  courts  a 
struggle  of  nearly  a  century  to  establish  the  doctrine  that  any 

(a)  M.  E.  Charch  of  Dayton  v.  Rench,  7  Ohio  State,  369.  3y  the  Code,  in  addi- 
tion to  the  causes  of  action  which  smriTe  at  common  law,  are  causes  of  action  for 
mesne  profits,  for  an  ixgory  to  real  or  personal  estate,  and  for  any  deceit  or  fraud. 
I  4976. 
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actions  of  contract  survive,  except  those  on  contracts  tinder 
seal,  where  survivorship  both  ways  is  generally  one  of  the  express 
stipulations.  At  length,  however,  in  1610,  the  controversy  was 
finally  settled,  by  a  unanimous  decision  of  the  house  of  lords, 
that  simple  contracts  survive  both  ways,  to  the  same  extent  as 
scaled  contracts;  though  there  be  no  express  stipulation  with 
respect  to  the  survivorship.  Since  that  period,  it  has  not  been 
doubted  that  all  actions  of  contract  sur\'ive,  with  respect  to  both 
parties  ;  with  the  single  exception  of  such  contracts,  as  a  promise 
to  marry,  and  the  like,  which  can  only  be  performed  by  the  indi- 
viduals contracting,  and  not  by  their  representatives,  (a) 

As  to  Actions  of  Tort.  The  first  and  leading  case,  which  over- 
threw the  ancient  rule  as  to  actions  of  tort,  was  that  of  Hamblv  v. 
2Vott,  (6)  decided  by  Lord  Mansfield.  The  principles  there  laid 
down  were  in  substance  as  follows :  Where  the  cause  of  action  is 
a  tort,  which  produces  no  gain  to  die  party  committing  it,  as 
slander,  for  example,  the  action  dies  on  account  of  the  cause; 
where  the  form  of  action  is  such  that  the  declaration  must  allege 
force  and  arms,  as  in  trespass,  or  the  plea  must  be  that  the 
testator  was  not  guilty,  the  action  dies  on  account  of  the  form ; 
and  all  other  actions  of  tort  survive.  This  case  relates  to  the 
defendant  only.  With  respect  to  the  plaintiff,  there  was  an 
ancient  English  statute,  giving  to  the  executor  an  action  of  tres- 
pass for  the  goods  of  his  testator,  carried  away  in  his  lifetime. 
This  statute  has  been  generally  adopted  as  common  law  in  this 
country,  and  bv  an  equitable  construction,  has  been  held  to 
embrace  all  injuries  to  personalty,  (c)  But  these  doctrines 
with  respect  to  actions  of  tort,  are  so  far  modified  by  our  statute, 
that  here  all  actions  of  tort  survive  both  ways,  except  those  for 
injuries  to  the  person,  health,  or  reputation,  which  produce  no 
gain  to  the  party  committing  the  tort ;  and  this  seems  to  be  the 
plain  good  sense  of  the  matter. 

At  common  law,  even  where  a  cause  of  action  would  itself  sur- 
vive, yet  if  the  action  were  pending  at  the  death  of  either  of  the 
parties,  it  would  in  all  cases  abate^  (d)  and  a  new  action  must  be 

(a)  See  the  Year  Books,  12  H.  8,  p.  11 ;  27  H.  8,  p.  23  ;  4  Reeves's  tt  C.  L.  888 ; 
Karwood  r.  Reed,  1  Plowden,  180  ;  Pinclion's  case,  9  Coke's  Rep.  86  ;  Chamberlain  o. 
Williamson.  2  M.  k.  S.  408  ;  Stebbins  v.  Palmer,  1  Pick.  71. 

(h)  Cowp<»r,  872. 

(c)  See  Bemick  r.  Andrews,  2  Lord  Raym.  971  ;  Salk.  814 ;  Wheatly  v.  Lane, 
1  Saund.  216  ;  Griswold  v.  Brown,  1  Day's  Cases  in  Error,  180  ;  Holmes  v,  Moore, 
5  Pick.  257.  At  common  law,  the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury  in  a  civil  action,  even  by  relatives  dependent  upon  him  for  comfort 
and  support.  Baker  v,  Bolton,  1  Camp.  493  ;  Wosley  r.  C.  H.  &  D.  R.  R.  Co.,  1  Handy, 
481.  In  m?vcral  of  the  States,  as  in  Ohio,  acts  have  been  passed  making  parties  by 
whose  wrongful  act  the  death  of  a  person  has  been  caused  liable  for  damages  to  his 
near  relatives.  R.  S.  §  6134-5  ;  Lvons  r.  Cleveland  &  Toledo  R.  R.  Co.,  7  Ohio  State, 
336  :  Woodanl  v,  Michigan  S.  R.  k  Co.,  10  Ohio  Stjite,  272. 

{d)  By  the  Code,  an  action  does  not  abate  by  the  death,  marriage,  or  other  disability 
•f  a  ]>arty,  or  by  the  transfer  of  any  interest  therein  during  its  pendency,  provided  the 
eause  of  action  survives.  §  5012.  Nor  does  an  action  pending  alxite  by  the  death  of 
either  or  both  parties,  with  the  exception  of  libel,  slander,  malicious  proeecutioiXy 
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commenced.  This  was  productive  of  needless  delay  and  expense ; 
and,  accordingly,  our  statute  provides  tliat  no  action  shall  abate  by 
the  death  of  either  of  the  parties,  except  those,  the  cause  of  which 
does  not  survive.  If,  therefore,  one  of  the  parties  die,  during  the 
pendency  of  an  action,  and  his  representatives  do  not  of  their  own 
accord  come  in  to  prosecute  or  defend  such  action,  a  citation  issues 
to  bring  them  in ;  and  if  they  still  neglect  to  appear,  a  judgment 
of  nonsuit  or  default  is  rendered,  as  the  case  may  require.  Also, 
if  there  be  two  or  more  plaintiffs  and  defendants,  and  one  of  them 
die,  his  death  is  suggested  on  the  minutes ;  after  which  the  suit 
goes  on  to  judgment,  and  his  representatives  are  made  parties 
thereto  by  a  writ  of  scire  facias.  The  only  question  then  is,  who 
are  the  representatives  of  the  deceased  ?  In  all  strictly  personal 
actions,  having  no  reference  to  the  title  to  realty,  the  executor  or 
administrator  is  the  legal  representative,  and  is  made  party  to 
the  suit ;  but  in  the  action  of  ejectment,  and  in  all  actions  on 
covenants  real  running  with  land,  the  heirs  or  devisees  are  the 
legal  representatives,  and  are  made  parties  accordingly.  It  will 
thus  bo  seen  that  on  the  subject  of  survivorship,  our  law  is  pecu- 
liarly simple  and  reasonable. 

§  216.  Umitatioxi  of  Actions,  (a)     Statutes  of  limitations  have 

assault,  assault  and  battery,  for  a  nuisance,  or  against  a  justice  for  misconduct  in  office. 
§  5144.     As  to  slander,  see  Alpin  v,  Morton,  21  Ohio  State,  536. 

(a)  On  the  ^neral  subject,  see  the  American  Treatises  of  Angell  and  of  Wood.  The 
Code  has  nuulo  important  changes,  which  will  bo  noted.  As  to  courts  of  equity  follow- 
ing  the  statute,  see  Bigelow  v.  Bigelow,  6  Ohio,  96  ;  Tuttle  v.  Wilson,  10  id.  24  ;  Rid- 
ley V.  Hettman,  10  id.  624.  The  federal  courts  are  governed  by  the  statutes  of  the 
States.  Hariiending  v.  Dutch  Church,  16  Peters,  455.  The  times  of  limitation  are 
not  materially  changed  by  the  Code. 

CovDncncemejU  and  Termination  of  the  Time,  In  general,  the  time  begins  when 
the  cause  of  action  actually  occurred,  and  not  when  the  party  first  knew  of  it  Williams 
V,  Pomeroy  Coal  Co.,  37  Ohio  State,  583;  Kerns  v,  Schoonmaker,  4  Ohio,  331  ;  Lath- 
rop  V.  Snellbaker,  6  Ohio  State,  276.  But  in  the  case  of  fraud,  the  Code  makes  it 
begin  with  the  discovery  of  it.  Moore  v,  Greene,  19  How.  69  ;  Long  v.  Mulford,  17 
Ohio  State,  485.  -{This  means  discovery  by  the  plaintiff;  where  the  wrongdoer  was 
an  agent  of  the  defendant,  the  defendant's  ignorance  of  the  fraud  does  not  affect  the 
statute.  See  Maple  v.  Railroad,  40  Ohio  State,  313,  316.  }>  In  resard  to  the  public 
lands,  the  statute  does  not  begin  to  run  until  the  Indian  title  has  been  extinguished. 
Thompson  v.  Gotham,  9  Ohio,  170.  In  the  Virginia  military  district,  it  does  not  begin 
until  the  emanation  of  the  patent.  Wallace  v.  Miner,  6  Ohio,  366  ;  Wallace  v.  Miner, 
7  id.  1  pt.  249  ;  Duke  v,  Thompson,  16  id.  34.  And  where  a  patent  was  void  on 
account  of  the  death  of  the  patentee  before  it  was  issued,  and  a  curative  statute  was 
)mssed  giving  the  title  to  his  heirs,  devisees,  or  assignees,  the  statute  does  not  be- 
gin to  run  until  the  passage  of  the  curative  statute.  Wood  r.  Ferguson,  7  Ohio  State, 
288.  And  see  upon  the  general  subject,  Williams  v.  Williams,  5  Ohio,  444  ;  Payne  v. 
Skinner,  8  id.  159  ;  Abram  v.  Will,  6  Ohio,  164  ;  Fee  v.  Fee,  10  id.  469.  An  action 
of  ejectment  on  the  demise  of  husband  and  wife  cannot  be  maintained  during  the  cov- 
erture, after  the  statute  has  run  for  the  full  period  against  the  hiuband.  Thompson  v. 
Green,  4  Ohio  State,  216  ;  Ford  v,  Langel,  4  id.  464. 

Mincellaneous,  The  statute  does  not  run  against  the  State,  and,  consequently,  not 
against  a  tax-title,  because  the  purchaser  succeeds  to  the  State  lien.  Monroe  v.  Mor- 
ris, 7  Ohio,  1  pt.  262.  But  it  does  run  against  all  corporations  created  by  the  State, 
in  the  same  manner  as  against  individuals.  Cincinnati  v,  Presbyterian  Church,  8  Ohio, 
298.  It  runs  against  municipal  corporations.  City  of  Cincinnati  v,  Evans,  5  Ohio 
State,  594.  Virginia  mUitary  district  school  lands  held  under  a  lease  for  ninety-nine 
years  are  subject  to  the  statute.  Bently  v.  Newton,  9  id.  489.  In  a  court  of  equity, 
the  statute  does  not  run  against  a  trust.    Gary  v.  May,  16  Ohio,  ^^,    But  it  does  in  a 
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been  well  denominated  9tatute9  of  repoie.    Thej  proceed  upon  ibe 
maxim  that  legal  rights  should  be  asserted  wimin  a  reawmaUe 
time,  and  that  tiie  law  should  favor  the  vigilant,  and  not  the  Aug- 
gish ;  but  the  common  law  fixed  no  precise  time  wiUiin  whid 
actions  must  be  brought.    This  is  evenrwhere  done  W  statote; 
and  such  statutes  are  called  statutes  of  limitation.     Thej  have 
been  found  to  be  so  highly  expedient,  that  conrta  of  chanceij, 
though  not  always  within  their  letter,  have  been  nniformly  gov- 
erned by  their  spirit.    I  shall,  of  course,  confine  my  renuurks  to 
our  own  statute.    But  all  the  American  statutes  of  limitation  are 
much  alike,  being  copies,  more  or  less  exact,  of  tiie  same  original ; 
namely,  the  English  statute  of  limitations.     And  the  federal 
courts  are  uniformly  governed  by  the  statutes  of  limitation  of  tJie 
State  where  ibe  cause  of  action  accrued^  and  by  the  conBtractions 
thereof  given  by  the  courts  of  such  State. 

Periods  of  Limitatian.  Our  statute  divides  actions  witb  refer- 
ence to  the  periods  of  limitetion  into  seven  classes^  which  are 
limited  as  follows :  1.  Ejectment,  to  twenty-one  years.  There  is 
an  exception,  however,  by  our  statute,  in  the  case  where  land  has 
been  sold  by  an  executor  or  administrator  under  an  order  of  court; 
in  which  case  no  action  can  be  brought  by  any  person  ftlMtninff 
under  the  deceased,  after  five  years  from  the  sale ;  or  in  case  <» 
disability,  five  years  from  the  removal  thereof.  2.  Forcible  entry 
and  detainer,  to  two  years.  8.  Actions  upon  any  written  con- 
tract, whether  under  seal  or  not,  to  fifteen  years.  4.  Actions  upon 
any  contract  not  in  writing,  and  actions  on  the  case  for  consequen- 
tial damages,  to  six  years.  5.  Actions  of  trespass  upon  property, 
real  or  personal,  and  actions  of  trover,  detinue,  and  replevin,  to 
four  years.  6.  Actions  for  personal  injuries,  including  assault 
and  battery,  libel,  slander,  malicious  prosecution,  and  false  impris* 
onment;  actions  for  official  misconduct;  and  qui  tarn  actions,  or, 
actions  for  penalties,  where  the  informer  has  one-half,  to  one  year. 
7.  All  other  actions,  not  included  in  the  above  classes,  to  four 
years. 

Commencement  and  Termination  of  the  Time.  The  limitation 
begins  from  the  time  "  when  the  cause  of  action  accrued.**  Gen- 
erally speaking,  this  means,  when  the  right  of  action  is  perfect ; 
and  it  makes  no  difference  whether  the  party  was  then  aware  of 
his  right  of  action  or  not ;  for  it  is  the  happening  of  the  event 
upon  which  the  right  of  action  is  founded,  and  not  the  discovery 
of  the  right  resulting  from  the  act,  which  fixes  the  commencement 
of  the  limitation.  Thus,  in  ejectment,  for  example,  the  cause  of 
action  acciiies,  and  the  time  begins  to  run,  when  adverse  possession 
commences.  So  long  as  the  occupant  of  land  acknowledges  the 
right  of  the  owner,  there  is  no  cause  of  action  against  him ;  but 
from  the  moment  when,  in  word  or  act,  the  occupant  denies  tiie 

court  of  law.  Bi^elow  v.  Bigelow,  6  Ohio,  96.  The  provision  as  to  the  remoTil  or 
non-resideDce  of  toe  defendant,  relates  to  the  time  when  the  cause  accraod»  not  ftftec 
Coventry  v.  Atherton,  9  Ohio,  84. 
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owner's  title,  and  claims  to  hold  adversely  to  him,  the  cause  of 
action  has  accrued,  and  the  twenty-one  years  have  commenced  run- 
ning, (a)  Again,  the  words  of  the  statute  are :  "  all  actions  here- 
inafter mentioned  shall  be  commenced  within  the  several  times 
hereinafter  limited ; "  and  an  action  is  commenced  or  is  pending ^ 
when  the  process  has  been  served^  or  if  the  notice  is  by  publication, 
when  the  publication  has  been  completed.  If  the  action  be  com- 
menced a  moment  before  the  limitation  expires,  it  is  saved ;  for 
the  statute  provides  that  if  it  should  abate,  or  the  plaintiff  be  non- 
suited, or  judgment  be  arrested  or  reversed,  the  plaintiff  shall 
have  one  year  more  within  which  to  commence  a  new  action. 

Saving  Clause.  (6)  When  any  cause  prevents  the  statute  from 
operating  in  a  given  case,  it  is  said  to  take  the  case  out  of  the 
statute.  For  example,  an  agreement  to  submit  a  question  of 
boundary  to  arbitration  takes  the  case  out  of  the  statute,  because 
by  admitting  a  doubt  in  which  party  the  right  lies,  it  negatives 
the  idea  of  a  positively  adverse  possession.  ((?)  But  there  are  cer- 
tain general  causes  which,  by  express  provision,  take  all  cases  out 
of  the  statute,  on  the  ground  that  the  parties  affected  by  them  have 
sufficient  reason  for  not  asserting  their  claims  in  the  usual  time. 
These  causes  pass  under  the  general  name  of  disabilitiea  ;  and  the 
clause  providing  for  them  is  called  the  saving  clause  of  the  statute. 
In  our  statute  they  are  now  four ;  namely,  infancy^  coverture^  in- 
sanity^  and  imprisonment,  (d)  These  disabilities  are  personal  priv- 
ileges, and  protect  only  the  person  laboring  under  them  ;  so  that 
if  one  heir  be  within  the  saving  clause,  this  does  not  help  his  co> 
heirs,  who  are  not  within  it.  In  England,  and  in  most  of  the 
States,  there  is  a  fifth ;  namely,  "  being  beyond  seasj^  which,  in 
this  country,  means  being  out  of  the  State,  (e)  This  was  in  our 
statutes  of  1804  and  1810 ;  our  statute  of  1824  substituted  the 
expression,  "  without  the  United  States ; "  but  the  statute  of 
1831  omits  it  altogether.  In  all  cases  except  ejectment,  if  a  party, 
at  the  time  his  cause  of  action  accrued,  was  under  either  of  the 

(a)  -{The  exclusive  enjoyment  by  one  tenant  in  common  is  not  deemed  to  beadyerae 
without  unmistakable  acts  or  declarations  of  which  his  co-tenants  ought  to  have  taken 
notice ;  for  otherwise  his  possession  is  consistent  with  the  charact^  of  a  tenant  in 
common.     Hogg  v,  Beerman,  41  Ohio  State,  81.}- 

[h)  Saving  Clause,  By  the  Code,  penalties  and  forfeitures  are  excepted  from  the  sav- 
ing clause.  It  was  once  neld  that  where  one  of  the  parties  to  a  writ  of  error  was 
within  the  savins  clause,  all  were  saved.  Wilkins  v.  Phillips,  3  Ohio,  49.  But  see  to 
the  contrary,  Moore  v.  Armstrong,  10  Ohio,  11  ;  Marstellar  v.  M'Clean,  7  Cranch, 
156  ;  Perry  v.  Jackson,  4  Term  Rep.  516. 

(c)  •{  Hunt  V.  Guilford,  4  Ohio,  810.  So  of  an  agreement  not  to  bring  ejectment  dur- 
ing a  party's  lifetime.     Dietrick  v,  Noel,  42  Ohio  State,  18.  \ 

{d)  \  The  immunity  of  these  persons  from  the  operation  of  the  statute  is  not  solely 
founded  on  a  disability  to  sue,  but  also  because  the  power  and  influence  of  a  husband, 
parent,  or  guardian  might  be  such  as  to  render  a  mere  right  to  sue  utterly  nugatory, 
and  there  ought  to  be  a  right  to  sue  after  such  influence  is  no  longer  felt ;  hence  it  is 
that  the  statutes  enabling  a  married  woman  to  sue  alone  have  not  been  held  to  remove 
her  privilege  of  disability  under  the  statute  of  limitations.  Ashley  v.  Rockwell,  48 
Ohio  State,  386  ;  Hurlbut  v.  Wade,  40  id.  608.  \ 

J«)  -{Richardson  v,  Richardson,  6  Ohio,  125  ;  Whitney  r.  Webb,  10  Ohio,  618; 
Smith  V,  Bartram,  11  Ohio  State,  690.    But  this  is  not  a  disability  under  the  Code.  \ 
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aforementioned  disabilities,  he  has  the  full  period  of  limitation, 
after  the  removal  of  his  disability,  within  which  to  commence  his 
action  ;  or,  in  other  words,  the  statute  does  not  begin  to  run  until 
tlie  disability  is  removed :  and  prior  to  1880,  this  was  the  case  also 
with  respect  to  ejectment ;  but  now  the  language  of  the  statute 
with  reference  to  this  action  is,  "  every  such  person  may,  after  the 
expiration  of  twenty-one  years  from  the  time  his  right  or  title  first 
descended  or  accrued,  bring  such  action  within  ten  yean  after 
such  disability  removed ; "  and  to  save  existing  rights,  there  is  a 
temporary  provision,  that  when  a  disability  was  removed  less  than 
eleven  years  before  this  act  took  effect,  there  shall  still  be  ten 
years  from  that  time ;  but  if  removed  more  than  eleven  years 
before  that  date,  the  time  shall  be  just  so  much  less  after.  It  is 
unfortunate  that  the  permanent  provision  above  quoted  was  not 
expressed  in  clearer  language.  One  would  suppose  that  the  legis- 
lature, in  striking  off  eleven  years  from  the  former  period,  after 
the  disability  removed,  would  at  least  have  given  the  remaining 
ten  years  as  an  absolute  extension  in  all  cases ;  but  the  language 
above  quoted  will  not  bear  this  construction.  The  time  given, 
"  after  the  expiration  of  twenty-one  years,"  must  be  "  within  ten 
years  after  such  disability  removed ; "  accordingly,  if  the  disability 
ceased  at  the  end  of  eleven  or  any  less  number  of  years  after  the 
statute  commenced  running,  there  would  be  no  extension  what- 
ever ;  for  the  ten  years  within  which  the  action  must  be  brought, 
after  the  removal  of  the  disability,  would  run  out  before  or  with 
the  original  twenty-one  years ;  if  the  disability  ceased  after  more 
than  eleven  years  of  the  original  limitation,  and  less  than  twenty- 
one,  the  extension  would  be  so  much  less  than  ten  years ;  but  if 
the  disability  outlasted  the  original  limitation,  then,  and  then 
only,  would  there  be  an  absolute  addition  of  ten  years.  I  do  not 
see  that  the  language  will  admit  any  other  than  this  singular  con- 
struction. Its  operation  will  be  best  illustrated  by  an  example ; 
and  we  will  take  the  disability  of  coverture.  Suppose  that  a  claim 
to  land  descends  upon  a  married  woman,  and  her  husband  dies 
ten  years  after ;  now  without  the  saving  clause,  she  would  still 
have  eleven  years,  because  every  one  has  that ;  and  since  these 
eleven  outlast  the  ten  given  by  the  saving  clause,  she  gains  noth- 
ing by  it.  But  suppose  her  husband  had  lived  fifteen  years  after 
her  claim  descended  to  her ;  here,  without  the  saving  clause,  she 
would  have  only  six  years. left ;  but  with  it,  she  gains  four  years. 
Lastly,  suppose  her  husband  had  lived  thirty  years  after  her  claim 
descended;  here  she  would  have  an  absolute  gain  of  ten  years 
after  his  death,  making  in  all  nineteen,  (a) 

Cumulative  DiBabilities,  From  the  words,  "  at  the  time  his  first 
title  descended  or  accrued,"  it  follows  that  the  disability,  in  order 
to  be  available,  must  have  been  existing  at  the  very  time.  No 
subsequent  disability  can  be  taken  advantage  of.  (6)     If  but  a  day 

(n)  This  same  language  U  used  in  the  Code. 

(h)  \  A  disability  not  occurring  until  after  the  statute  had  begun  to  ran  will  not 
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intervene,  between  the  accruing  of  the  cause  of  action  and  the 
disability,  the  statute  having  once  commenced  running,  will  con- 
tinue to  run.  And  the  same  is  true,  when  a  subsequent  disability 
occurs,  while  a  prior  one  still  exists ;  for  no  disability  can  be 
taken  advantage  of,  which  did  not  exist  when  the  statute  com- 
menced running;  but  if  several  concurrent  disabilities  existed 
together  at  that  time,  advantage  may  be  taken  of  that  which 
lasts  longest,  (a)  Thus,  if  a  title  descends  upon  a  single  woman 
of  age,  and  she  marries  the  next  day,  her  coverture  is  no  saving 
disability.  If  she  were  an  infant  at  the  time,  her  infancy  may 
be  taken  advantage  of,  but  not  her  subsequent  coverture :  but  lE 
she  was  both  an  infant  and  married,  when  her  title  descended, 
she  may  take  advantage,  either  of  her  infancy  or  coverture, 
whichsoever  continues  longest.  These  points  are  settled  beyond 
controversy.  But  the  language  of  our  statute  raises  one  question 
of  difficulty.  Suppose  that  adverse  possession  has  been  running 
against  an  ancestor  before  his  death,  can  his  infant  heir  take 
advantage  of  his  infancy  ?  or  must  he  bring  his  action  within 
twenty-one  years  after  the  cause  of  action  accrued  to  his  ancestor  ? 
The  language  of  the  corresponding  provision  of  the  English 
statute  is,  ''at  the  time  the  said  right  first  descended  or  ac- 
crued ; "  and  this  has  been  construed,  in  the  case  proposed,  to 
preclude  the  infant  from  setting  up  his  infancy ;  because,  other- 
wise, in  the  language  of  the  books,  a  right  might  travel  down 
through  minorities  for  centuries.  The  same  reason  exists  here ; 
and  therefore  it  has  been  held  that  the  substitution  of  "  his  right," 
in  place  of  "  the  said  right,"  especially  as  the  word  "  first "  is  still 
retained,  is  not  to  be  construed  as  altering  the  English  rule. 

Miscellaneous.  In  the  fluctuating  legislation  oi  this  State,  we 
have  had  limitation  acts  passed  or  amended,  in  the  years  1804, 
1810, 1824, 1826, 1880,  and  1831.  It  is  important  to  bear  this  in 
mind,  because  each  new  act  expressly  provides  that  prior  causes 
of  action  shall  be  governed  by  the  prior  acts,  where  the  contrary 
is  not  specified,  (i)  By  a  singular  omission,  the  action  of  debt  on  a 
simple  contract  was  not  limited  until  the  act  of  1824.  (c)  Again, 
until  the  act  of  1830,  there  was  no  provision  for  the  case  where  a 
contract  was  made  between  parties  both  residing  out  of  the  State. 
But  now  our  statute  refers  to  the  law  of  the  place  where  the 

arrest  it  Bartlow  v.  Kinnard,  88  Ohio  State,  378.  Nor  can  a  subsequent  additional 
disability  be  added  to  an  existing  one.  Cozzens  v.  Farnan,  30  Ohio  State,  491  ; 
Granger  v.  Granger,  6  Ohio,  35 ;  Maryland  v,  Shipley,  7  id.  1  pt.  246  ;  Whitney  ». 
Webb.  10  id.  SIS.}" 

(a)  There  is  an  exception  to  this  rule  where  the  plaintiff  is  disabled  from  suing  by 
the  act  of  a  superior  power,  as  by  war  between  his  country  and  that  of  the  defendant. 
The  ntbcllion  was  such  a  war,  where  the  opposite  parties  resided  on  different  sides 
of  the  line  of  hostilities.  The  Protector,  9  Wall.  687  ;  Braun  v,  Sauerwein,  10  Wall 
218  ;  Levy  v.  Stewart,  11  Wall.  244 ;  United  States  v,  Wiley,  11  Wall.  608  ;  Brown 
V,  Hyatt,  15  Wall.  177. 

(b)  Bigelow  v.  Bigelow,  6  Ohio,  96 ;  Hazlett  v.  Critchfield,  7  id.  2  pt.  168  ;  West 
V.  Hymer,  7  id.  2  pt  236. 

(c)  Tupper  v.  Tupper,  8  Ohio,  887  ;  Hazlett  v.  Critchfield,  7  id.  2  pt  168. 
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contract  was  made ;   and  if  the  action  was  barred    there,  it  is 
barred  here,  (a)    Whether  the  reverse  would  hold,   the  statute 
does  not  say ;  but  as  the  general  rule  is,  that  the  courts  of  one 
State  will  not  take  notice  of  the  limitations  of  another  State,  it 
is  probable  that  the  lex  loci  would  be  noticed  here  no  further  than 
the  statute  requires.    Many  statutes  contain  an  exception  in  favor 
of  accounts  current  between  merchants ;  but  ours  does  not.    The 
act  of  1810  limited  actions  on  book  account  to  four  years ;  but  in 
the  present  act  accounts  are  not  mentioned.    We  have  elsewhere 
a  provision  limiting  the  time  within  which  a  party  may  swear  to 
his  account,  to  eighteen  months ;  but  this  only  relates  to  evidence. 
Consequently,  accoimts  come  within  the  limitation  annexed  to 
unwritten  contracts  ;  namely,  six  years.    If  the  account  has  been 
closed  and  balance  struck,  the  six  years  begin  from  that  date; 
otherwise  it  would  seem  from  the  date  of  the  last  item.  (J)     We 
have  seen  that  absence  from  the  State  is  now  one  of  the  saving 
disabilities ;  but  this  refers  to  the  absence  of  the  plaintiff ;  for  it 
is  expressly  provided,  (c)  that  if  any  person  liable  to  an  action 
resided  out  of  the  State  at  the  time  the  cause  of  action  accrued 
against  him,  or  removed  to  any  place  unknown,  during  the  time 
limited,  the  limitation  shall  begin  to  run  only  from  the  time  of  his 
return  to  the  State,  or  from  the  time  his  place  of  residence  within 
the  State  becomes  known  to  the  plaintiff ;  and  a  mere  coming  into 
the  State  clandestinely  will  not  be  a  return^  within  the  meaning 
of  this  provision  :  it  must  be  an  open  and  public  return,  (d)   The 
chief  evil  intended  to  be  guarded  against  by  the  statute  of  limi- 
tations, is  that  of  prosecuting  stale  demands,  after  the  proof  of 
payment  has  been  lost.     But  this  evil  cannot  happen  when  the 
defendant  has  acknowledged  the  existence  of  the  debt ;  and  ac- 
cordingly courts  have  held  that  an  acknowledgment  of  the  debt, 
and  a  promise  to  pay  it,  take  the  case  out  of  the  statute.     Prior 
to  the  act  of  1830,  we  had  a  provision  that  a  7nere  demand  by  the 
plaintiff  should  take  the  case  out  of  the  statute.     This  was  un- 
reasonable, because  a  mere  demand  is  no  proof  of  the  existence 
of  a  debt.     But  now  the  provision  is,  that  in  all  cases  of  contract, 
when  there  has  been  a  payment  of  any  part  of  the  principal  or 
interest,  or  an  acknowledgment  of  indebtedness,  or  a  promise  to 
pay  within  the  time  limited^  the  limitation  shall  begin  to  run  anew 
from  the  time  of  such  payment,  acknowledgment,  or  promise.  (<») 
This  provision,  you  will  observe,  is  confined  to  the  time  limited  by 
this  statute,  and  thus  virtually  excludes  all  beyond  that  time ; 
otherwise,  tlie  effect  of  a  promise  made  after  the  time  might  be  a 

{a)  Headington  v.  Neff,  7  Ohio,  229  ;  State  of  Maryland  v,  Shipley,  7  id.  246. 

{h)  James  v.  Richmoud,  5  Ohio,  837. 

((•)  Coventry  v.  Atherton,  9  Ohio,  34. 

{(i)  The  Code  goes  still  further,  and  provides,  that  if  the  ahsence  or  concealment 
comin(>nces  after  the  cause  of  action  accrues,  it  shall  not  enter  into  the  computation. 
§  4989. 

(e)  Tlie  Code  does  not  confine  the  promise  to  the  time  limited,  but  requires  it  to  ba 
in  writing.     §  4992. 
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matter  of  doubt,  (a)  I  will  only  add  that  where  two  or  more  are 
jointly  liable,  a  payment,  acknowledgment,  or  promise  by  one, 
will  bind  all,  with  respect  to  the  statute ;  and  this  terminates  our 
view  of  the  statute  of  limitations.  There  are  some  special  limita- 
tions scattered  through  the  statute  book ;  but  they  have  all  been 
mentioned  elsewhere  in  connection  with  the  matters  to  which 
they  refer. 


LECTURE  XXXVm. 

CHANCERY    PROCEEDINGS. (6) 

§  217.  Natnre  of  Bqnlty.  We  are  now  to  trace  the  course  of 
proceedings  in  courts  of  chancery ;  and  here,  happily,  there  will 
not  be  so  much  occasion  for  fault-finding  as  in  the  preceding  lec- 
ture. It  would  indeed  be  diflScult  to  devise  a  system  of  practice 
better  calculated  to  answer  all  the  ends  of  judicial  controversy, 
than  the  system  of  chancery  practice  now  in  use.  It  has  pre-emi- 
nently the  merit  of  reasonableness  and  simplicity.  Though  the 
cases  to  which  its  remedies  extend,  are  nearly,  if  not  quite,  as 
numerous  and  diverse  as  those  of  law ;  yet,  instead  of  nine  or  ten 
distinct  forms  of  proceeding,  it  has  but  one  for  all  cases ;  and  that 
is  founded,  and  throughout  constructed,  upon  the  principles  of 
nature  and  reason.  Fictions  are  entirely  dispensed  with,  and 
truth  substituted  in  their  place.  The  parties  tell  their  stories,  as 
men  of  common  sense  would  tell  them,  and  the  court  pronounce 
their  decrees  in  a  corresponding  style.  There  is  no  occasion  for 
the  Procrustean  system  of  torturing  forms  to  meet  circumstances. 
Were  this  system  of  procedure  extended,  as  it  might  easily  be,  to 
all  the  matters  of  cinl  controversy,  whether  in  law  or  equity, 
even  leaving  the  principles  as  they  now  are,  the  benefits  of  such 
a  reform  could  hardly  be  overrated.  This  is  in  fact  done  to  a 
good  degree  in  Louisiana,  where  the  forms  of  the  civil  law  prevail, 
and  those  of  the  common  law  are  unknown ;  and  I  hope  the  time 
is  not  far  distant,  when  something  like  an  approach  to  a  similar 
improvement  will  be  made  here ;  when  the  reign  of  technicality 
will  end,  and  that  of  simplicity  begin.  Such  a  change  would  be 
similar  to  that  which  was  effected  in  philosophy  by  the  overthrow 

(a)  nm  V.  Henry,  17  Ohio,  9. 

(b)  On  the  principles  of  equity,  see  the  fourth  book  of  Swift's  Digest ;  8  Black. 
Com.  ch.  27  ;  Story's  Commentaries  on  Equity,  Pomeroy's  Equity,  and  the  English 
treatises  of  Jeremy,  Foublanque,  and  Adams,  with  American  notes  bv  Ludlow  and 
Collins.  On  Chancery  practice,  see  the  works  of  Mitford,  Maddock,  Newland,  Harrison, 
Cooper,  Barton,  Blake,  Hoffman,  Barbour,  and  Paine  and  Duer.  The  last  four  are 
American  treatises.  To  which  add  Story's  Commentaries  on  Equity  Pleading ;  also 
Langdale  and  Heard. 

See  first  note  to  preceding  lectoiei 
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of  syllogistic  reasoning,  and  the  substitution  of  the  inductile 
method.  The  origin  and  natui*o  of  chancery  jurisdiction  were 
briefly  described  in  the  lecture  on  divisions  and  definitions.  The 
constitutional  provisions  conferring  this  jurisdiction  upon  the 
federal  and  State  courts,  were  also  referred  to  in  their  proper 
place  ;  and  will  again  be  noticed  as  occasion  may  require.  Many 
of  the  subjects  of  equity  jurisdiction  have  necessarily  been  dia- 
cussod  in  the  lectures  on  the  law  of  property.  But  in  order  to 
render  this  outline  as  complete  as  my  limits  will  permit,  after  de- 
scribing the  general  course  of  proceedings  from  the  commence- 
ment to  the  termination  of  a  suit,  I  shall  close  the  lecture  with  a 
very  succinct  enumeration  of  the  principal  subjects  of  equity 
jurisdiction.  In  the  mean  time,  however,  it  may  aid  our  future 
inquiries  to  indicate  the  points  wherein  equity  differs  from  law ; 
and  to  show  how  far  the  English  chancery  system  has  been 
adopted  in  this  country. 

We  have  seen  that  equity  docs  not  differ  from  law,  strictly  so 
called,  in  being  less  dependent  upon  positive  regulations.  Neither 
does  it  differ  from  law  with  respect  to  the  subject-matter  upon 
which  it  operates,  except  in  being  confined  to  a  narrow  range.  It 
is  chiefly  conversant  with  questions  of  property^  and  rarely,  if  ever, 
takes  cognizance  of  crimes  or  civil  injuries  strictly  personal.  In 
England,  though  not  in  this  State,  as  will  be  seen  hereafter,  it  does 
differ  from  law,  in  being  administered  by  a  different  court.  But 
the  great  and  radical  difference  grows  out  of  the  modes  of  proceed- 
ing ;  which  are  so  contrived  as  to  ascertain  facts  and  administer 
remedies  for  which  the  law  is  incompetent,  by  reason  of  the  in- 
flexibility of  its  forms.  To  illustrate  these  modes  of  procedure 
will  be  the  chief  object  of  this  lecture ;  but  it  may  be  well  to  re- 
mark here  that  in  settling  disputed  facts,  there  are  the  following 
fundamental  points  of  difference  :  1.  In  chancery  proceedings  the 
parties  themselves  are  compelled  to  testify  ;  and  thus  truth  is  often 
reached  without  difficulty,  when  by  the  rules  of  law  it  could  not 
be  reached  at  all.  This  salutary  power  of  putting  the  parties  upon 
their  oaths  is  the  highest  recommendation  of  the  chancery  system ; 
and  to  this  more  than  to  all  other  causes  is  to  be  ascribed  the 
growth  of  equity  jurisdiction.  2.  In  chancery  proceedings,  oral 
testimony  is  not  allowed.  It  must  be  reduced  to  writing  and  placed 
on  file.  The  expediency  of  this  regulation  is  more  questionable. 
The  advantage  which  results  from  observing  the  tone  and  manner 
of  a  witness  is  lost.  But,  on  the  other  hand,  the  testimony  is  pre- 
served in  a  durable  shape,  and  can  be  examined  at  pleasure.  3.  In 
chancery  proceedings,  the  facts  as  well  as  the  law^  are  submitted 
to  the  court  without  the  intervention  of  a  jury.  It  has  been  some- 
times doubted  whether  this  be  not  a  violation  of  the  constitutional 
guaranty  of  the  right  of  trial  by  jury  ;  but  this  question  cannot 
arise  where  the  same  constitution  wliich  declares  this  right,  also 
recognizes  chancery  jurisdiction.  Besides,  we  shall  see  hereafter, 
that  this  court  has  the  power  to  direct  an  issue  to  be  made  up  for 
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a  jury,  whenever  a  question  arises  to  render  it  expedient.  4.  When 
we  come  to  describe  the  manner  in  which  the  parties  present  their 
case  before  the  court,  and  the  manner  in  which  the  court,  by  their 
decree,  so  shape  the  remedy  as  exactly  to  meet  all  the  circum- 
stances of  the  case,  we  shall  find  a  still  more  striking  difference 
between  equity  and  law ;  and  we  shall  cease  to  wonder  that  the 
two  jurisdictions  are  kept  entirely  distinct.  It  will  then  be  mani- 
fest, that  the  great  object  of  equity  is  to  supply  the  manifold  defi- 
ciencies of  law,  and  that  it  is  admirably  adapted  to  effect  this 
object,  as  well  on  account  of  the  flexibility  of  its  forms,  as  of  its 
almost  entire  freedom  from  the  fetters  of  technicality.  But  a  dis- 
cussion of  these  matters  would  now  be  premature. 

In  several  of  the  States,  as  Pennsylvania  and  Massachusetts, 
the  general  chancery  system  is  not  adopted,  (a)  But  even  there 
necessity  has  required  some  special  chancery  powers  to  be  conferred 
on  the  courts  of  law,  without  which  the  administration  of  justice 
would  be  hardly  tolerable.     Perhaps  the  erroneous  notion  already 

Eointed  out,  respecting  the  arbitrary  nature  of  chancery  power, 
as  been  the  cause  of  this  jealous  policy.  Again,  in  several  other 
States,  as  New  York  and  Virginia,  the  English  chancery  system  is 
adopted  in  almost  every  particular ;  and  full  chancery  powers  are 
conferred  on  a  single  chancellor,  who  has  no  common-law  jurisdic- 
tion. But  the  constitutions  of  the  United  States  and  of  this  State 
adopt  a  sort  of  middle  course.  They  admit  the  existence  of  chan- 
cery powers  in  their  full  extent ;  but  instead  of  creating  distinct 
tribunals  to  administer  them,  they  require  these  powers  to  be  con- 
ferred, if  conferred  at  all,  upon  the  same  tribunals  which  adminis- 
ter the  law.  Thus,  the  same  persons  officiate  both  as  chancellors 
and  judges ;  but  their  modes  of  proceeding  in  the  two  capacities 
are  kept  as  entirely  distinct,  as  if  controlled  by  different  persons. 
There  being  a  general  similarity  between  these  two  systems,  I  shall 
confine  my  remarks  to  the  system  adopted  here.  In  fact,  the 
principles  and  practice  of  equity  are  nearly  the  same,  wherever 
it  has  been  adopted ;  since  all  systems  are  copied  from  the  same 
original ;  namely,  the  English  chancery  system. 

By  the  terms  of  our  constitution,  as  we  have  seen,  the  judicial 
power  "  both  as  to  matters  of  law  and  equity,"  is  vested  in  the 
same  courts  who  are  to  have  "  common  law  and  chancery  juris- 
diction in  all  cases  as  shall  be  directed  by  law."  This  language 
establishes  two  points  :  Jirst^  that  equity  may  or  may  not  be  a  part 
of  our  judicial  system,  at  the  option  of  the  legislature;  but  if 
adopted,  it  must  be  administered  by  the  same  tribunals  which  ad- 
minister the  law ;  and  secondly^  that  our  legislature  is  left  entirely 
free,  either  to  adopt  the  English  chancery  doctrines  as  they  are,  or 
to  modify  them  at  pleasure.  To  understand,  then,  the  nature  and 
extent  of  our  equity  jurisdiction,  we  must  see  what  the  legislature 
has  actually  done ;  and  on  referring  to  the  statutes,  we  find  two 

(a)  Full  equity  powers  have  been  conferred  in  Masaachosetts  on  the  supreme 
judicial  court 
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sets  of  provisions  relating  to  equitj  jurisdiction.  The  first  set  of 
provisions  merely  apportions  this  jurisdiction  between  the  supreme 
court  and  the  court  of  common  pleas,  according  to  the  value  in 
dispute.  In  general,  if  this  value  be  between  one  hundi-ed  and 
one  thousand  dollars,  proceedings  must  be  conunenced  originallj 
in  the  common  pleas,  but  may  be  carried  by  appeal  to  the  supreme 
court ;  but  if  it  exceed  one  thousand  dollars,  proceedings  may  be 
commenced  indifferently  in  either  court.  In  the  single  case  of 
injunction,  to  stay  proceedings  at  law,  the  common  pleas  may 
descend  to  twenty  dollars,  and  the  supreme  court  to  one  hundred ; 
and  in  questions  relating  to  land,  either  court  may  exercise  origi- 
nal jurisdiction  without  regard  to  value.  The  other  set  of  provi- 
sions is  designed  to  fix  the  limits  of  chancery  jurisdiction,  with 
reference  to  the  subject-matter.  This  jurisdiction  is  declared  to 
extend  to  "  all  cases  properly  cognizable  by  a  court  of  chancery, 
in  which  a  plain,  adequate,  and  complete  remedy  cannot  be  had  at 
law :"  and  in  exercising  it,  the  courts  are  required  "in  all  things 
to  be  governed  by  the  known  usages  of  courts  of  equity,  except 
where  it  may  be  otherwise  provided  by  law."  The  effect,  there- 
fore, of  these  provisions  is,  to  adopt  the  English  equity  system  as 
our  own,  except  where  the  legislature  otherwise  directs ;  and  it 
follows  that  in  order  to  determine  whether  a  given  case  is  within 
our  chancery  jurisdiction,  the  two  following  points  are  to  be  con- 
sidered :  1.  Is  there  a  plain,  adequate,  and  complete  remedy  at 
law?  For,  equity,  as  we  have  said  before,  is  intended  only  to 
be  subsidiary  to  law,  to  supply  its  deficiencies,  and  help  out  its 
designs.  It  is  neither  above  law,  nor  opposed  to  it.  Both  are  de- 
signed to  promote  the  great  ends  of  justice,  by  the  application  of 
established  rules.  When  the  law  is  insufficient,  equity  steps  in ; 
but  then  only.  If,  therefore,  the  law  furnishes  no  remedy,  or  only 
a  doubtful  or  inadequate  one,  we  have  the  first  requisite  for  chan- 
cery jurisdiction.  2.  Is  there  any  authority  either  in  the  statutes 
or  precedents,  for  entertaining  jurisdiction  in  the  given  case? 
For  the  question  must  be  "  projKjrly  cognizable  by  a  court  of  chan- 
cery," and  one,  in  deciding  which  the  "  known  usages "  of  that 
court  can  be  followed.  Without  this  restriction,  chancery  powers 
would  be,  as  they  have  been  sometimes  represented,  perfectly  arbi- 
trary, and  therefore  unfit  for  freemen ;  but  with  it  they  are  suffi- 
ciently guarded.  The  proper  rule  is  tliis :  if  a  case  be  entirely 
new  in  principle,  the  court  cannot  decide  it  until  the  legislature 
gives  authority;  for  this  would  be  usurping  legislative  power. 
But  when  a  case  is  only  new  in  the  particular  in%tnnce,  and  can 
be  brought  within  an  established  principle,  by  clear  expression  or 
analogy,  then  jurisdiction  may  be  taken.  Such,  then,  are  the  two 
predicates  of  chancery  jurisdiction  ;  namely,  the  absence  of  a  suf- 
ficient legal  remedy,  and  the  existence  of  an  authority  to  meet  the 
case.  To  determine  the  first,  we  must  know  what  remedies  the  law 
furnishes ;  and  to  determine  the  second,  we  must  consult  the  stat- 
utes and  reports.     Thus  you  will  observe  that  a  knowledge  of 
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eqaity  presupposes  a  knowledge  of  law ;  and  this  fact  justifies  the 
vesting  of  the  two  jurisdictions  in  the  same  persons. 

The  general  sources  of  information  to  which  you  are  referred 
are :  1.  Our  %tatuU  directing  the  mode  of  proceeding  in  chancery. 
2.  Rule%  of  court  made  in  pursuance  of  the  statutory  provision. 
Without  such  provision,  however,  courts  have  the  inherent  power 
of  making  rules  for  the  convenience  and  despatch  of  business,  not 
inconsistent  with  the  existing  law ;  which  rules  become  the  law  of 
the  court,  and  have  the  same  authority  as  if  made  by  the  legisla- 
ture. These  rules  are  either  general  or  special.  General  rules 
are  those  which  apply  to  all  cases  coming  within  them ;  special 
rules  are  those  adopted  for  particular  cases.  General  rules  are 
entered  upon  the  journals  of  the  court,  and  stand  for  law  until 
rescinded.  The  general  rules  of  the  supreme  court  run  through 
the  State,  and  are  binding  upon  the  common  pleas.  Those  of  the 
common  pleas  extend  only  through  the  circuit  in  which  they  are 
made.  Special  rules  are  only  obtained  on  motion  of  the  party 
desiring  them,  and  expire  with  the  occasion.  Our  statutory  pro- 
visions and  rules  taken  together,  modify  materially  those  "  known 
usages  "  of  courts  of  chancery,  which  would  otherwise  govern  our 
practice.  8.  The  ^^  known  usages  ^^  of  courts  of  chancery,  not 
affected  by  our  statutes  and  rules.  These  are  to  be  gathered 
from  the  books  on  equity  before  referred  to,  which  are  themselves 
framed  upon  the  reported  decisions. 

§  218.  Bm.  We  are  now  prepared  to  consider  the  commence- 
ment and  progress  of  a  suit  in  chancery.  Our  statute  declares  that 
all  applications  to  the  chancery  side  of  the  courts  shall  be  by  veti- 
tiony  setting  forth  the  nature  and  grounds  of  the  complaint ;  wnich 
petition  shall  be  filed  in  the  clerk's  office.  This  petition  is  com- 
monly called  a  bill^  and  the  filing  of  it  is  the  first  step  in  every 
chancery  suit.  I  shall  give  a  general  description  of  its  form  and 
contents.  In  England,  bills  are  drawn  with  extreme  formality  and 
redundancy.  The  books  divide  a  bill  into  nine  distinct  parts,  so 
framed  as  to  tell  the  story  two  or  three  times  over ;  and  each  time 
with  all  the  expletives  and  tautologies  which  ingenuity  can  devise. 
The  reason  is,  that  such  service  is  there  paid  for  according  to  the 
number  of  words.  Nor  are  we  wholly  exempt  from  the  like  abuse 
in  this  country ;  but  the  profession  are  beginning  to  improve  in  this 
respect,  particularly  in  this  Stat^ ;  and  to  content  themselves  with 
telling  their  story  once  in  a  plain  and  concise  manner.  In  fact,  the 
only  important  divisions  of  a  bill  are  three ;  namely,  the  address^ 
the  statement^  and  the  prayer,  (a)    1.  The  address  merely  designates 

(a)  Form  of  a  BiXL  To  explain  more  fully  the  nature  of  a  bill,  and  show  the  dif- 
ference between  ancient  and  modem  practice,  I  shall  take  the  case  of  a  bill  to  enforce 
the  payment  of  a  legacy,  and  give  its  form,  first,  as  divided  into  nine  parts,  and  then 
its  form  as  it  may  be  abridged. 

1.  The  Address,    To  tne  honorable  the  judges  of  the  court  of ,  sitting  in 

chancery,  within  and  for  the  county  of ,  and  State  of  — — . 

2.  T?ie  Inlrodtbetum,    Humbly  oompLuning  sheweth  unto  your  honors,  your  orator, 
of  the  county  aforesaid. 


8.  T?ie  Premises,    That ,  of  the  county  aforesaid,  being  seised  and  possessed 
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the  court  to  which  the  application  is  made.    2.  The 
contain  a  clear  and  explicit  exhibition  of  the  plaintiS'i 


of  Aln]pnalaiid]MniNnl6rtafte,osor  almit  the  ^  did  dmJ^ma^mad 

liii  hit  will  tod  tntiinpnt  in  writiiig^  md  tfaerefajt  imnnurt  iititu  Hif^pi^  dii 
and  brnnwith  to  jour  oimtor  tbe  warn  of  f  ^  if  tin  wwds  fcdliwi^^  to  «it»  Jkoi 

Mi  fortn  tbe  woid%]  ss  bj  reCoeiMe  to  aid  wiQ,  a  eofij  of  whieli  Is  hMgwiUi  ^tM*^*"* 
OS  put  of  tins  bill,  will  mofe  IoIIt  appear ;  and  thrt  tlie  aaid  *-*1-tirT  departed  tt 

life  oo  or  about  tbe  ,  and  that  oo  or  about  the  ^  oae ^  ■■■ei  ii 

cxeeator  ia  Uie  Mid  will,  canaed  the  ame  to  be  duly  proved,  and  took  noa  hflMdf 
the  ezecntioD  theieoC  and  took  poawaeion  of  die  aud  real  and  p— — ""H  property; 
and  that  anoe  the  aame  IcgMj  becme  doe  and  pajaUe  to  jamr  omtoi;  he  Ina  fe^ 
qnentlj  reqncated  the  aaid  ezeeator  to  paf  the  flmic^  and  liad  wdl  boped  ttot  hi 
would  hare  oom^ied  with  aoeh  reqnert,  aa  m  conadenee  and  equify  he  €ia^t  fea  hue 
done. 

i.  Tke  Ckmfoderacif.  But  now,  ao  it  b,  may  it  pleaee  jtmr  boiwta^  diat  the  aril 
ezeeator,  combining  and  oonfedeialing  witib  dirers  pecMina  aa  jet  vakiiovB  to  jev 
oiator,  bat  whom,  when  known,  he  ptaya  to  haTe  niade  defendanta  with  ptoper  waeii 
to  charae  them  with  the  preniim^  m  order  to  oppreae  and  iimira  your  ontor,  dea 
abeolntny  refoae  to  pay  to  yonrontor  the  mid  legacy  or  any  part  thereof ;  uMUbrnmen 
of  soch  lefnaal,  the  aaid  oonfiBdefatea  tometimea  prrtend  th^  the  add  tnatntirr  OBadc  at 


aqch  will,  and  at  other  timet  that  hie  real  and  penonal  eatrte  waa  sot  anflicient  fa  fif 


hia  debU ;  and  at  the  aune  time  the  mid  confederrtra  vetoed  to 

what  each  real  and  penonal  ertate  really  wa%  or  ita  vahH^  or  hov  tlie 

diapoaedot 

5.  The  Ckargitig  FarL  Whefeaa  yoor  ontor  ehaigm  the  trath  to  be^  that  the  aril 
leal  and  penonal  eatrtewaaof  thevalneoff  ,aa  he  isinloniMd  and  belirfm; 

and  that  it  waa  more  than  aolBcient  to  pay  all  the  debCa  of  the  mid  teitotor»  and  thi 
legidea  mentioned  in  the  eaid  will ;  and  that  the  aaid  confederatea^  or  one  of  tba^ 
hare  conrerted  the  aame  to  their  own  use,  withoot  aatBafying  yoor  orator  for  hia  aril 
l^gMsy ;  all  which  pretencea  and  doings  are  oontruy  to  eqoity  and  good  eonaeiflDce  a«l 
tend  to  the  manifeft  iiyary  of  yoor  omtcnr. 

ft.  TluJuritdidumPmrL  In  tender  conaideTation  whereof  and  for  that  your  ordor 
ia  remediless  in  the  premiaes  by  the  strict  roles  of  the  ooomion  law,  and  reUevafale  miAj 
in  a  court  of  ecinity,  where  matten  of  thla  sort  are  properiy  cogniable. 

7.  The  Tnterrogntary  Part,  To  the  end,  thcTeK>re,  that  the  said  confedentee  nsy 
respectively  inll,  trne,  direct,  aod  perfect  answers  make,  upon  their  respectire  corp(h 
ral  oaths,  according  to  the  best  of  their  knowledge,  informatiop,  or  beheld  to  all  sm 
aiofpilar  the  matters  aforesaid,  as  fully,  in  every  respect,  as  if  the  same  were  here 
again  repeated  ;  and  more  especially  that  they  iliscover  and  set  forth  whether  the 
said  testator  did  duly  make  and  execute  such  a  last  will  and  teatament  aa  before 
stated ;  and  did  thereby  bequeath  to  your  orator  such  lepicy  as  aforesaid  ;  and  diet 
they  produce  the  said  will  with  the  probate  thereof ;  and  that  they  atote  when  the 
said  testator  died,  and  who  caused  the  said  will  to  be  proved,  and  undertook  the  exe- 
cution thereof ;  and  whether  the  said  legacy  has  not  become  due  and  payable  to  yoor 
orator ;  and  whether  ho  has  not  requested  payment  of  the  saoie  and  been  renised 
upon  the  pretences  aforesaid  ;  and  that  they  ma^  diecoyer  and  set  forth  the  real  and 
personal  property  belonging  to  the  testator,  and  its  value,  and  whether  the  same  wis 
not  sufficient  to  pay  all  tbe  debts  and  legacies  aforesaid,  and  what  has  become  of  the 
same. 

8.  The  Prayer  for  Relief.  And  that  the  said  confederetea  may  be  compelled  by  a 
decree  of  this  honorable  court  to  pay  to  your  orator  his  said  legacy  of  $  — ^  with 
interest  thereon  since  the  same  was  due,  and  that  your  orator  may  have  anch  other  and 
further  relief  in  the  premises  as  the  nature  of  the  case  shall  require,  and  as  to  yoor 
honors  shall  seem  meet. 

9.  The  Prayer  for  Process,  May  it  please  your  honors  to  grant  unto  your  orator  the 
most  gracious  writ  of  subixsna,  to  be  directed  to  the  said  ,  executor,  as  aforesaid, 
and  the  rest  of  the  confederates  when  discovered,  commanding  them  on  a  certain  day 
and  under  a  certain  penalty  therein  specified,  personally  to .  appear  before  yoor 
honors,  and  then  and  there  to  answer  all  and  singular  the  premises  aforesaid,  and 
abide  such  order  and  decree  as  your  honors  shall  make  ;  and  your  orator,  aa  in  dnty 
bound,  will  ever  pray,  kc 

The  above  bill  would  be  equally  effectual  in  the  abridged  form  which  follows :  To 

the  court  of ,  sitting  in  chancery,  within  and  for  the  county  of  ^  and 

State  of .    Your  petitioner ,  of  the  county  aforesaid,  reapeetfolly  ahow% 
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Betting  it  forth,  aim  first  of  all  at  precision,  avoiding  equally  redun- 
dancy and  ambiguity ;  and  bear  this  constantly  in  mind,  that  the 
sole  object  of  the  bill  is  to  make  known  the  facts  material  to  your 
claim.  The  evidence  of  those  facts,  and  the  conclusions  of  law 
arising  from  them,  would  be  out  of  place.  The  court  wish  only  to 
be  informed  what  the  facts  are ;  and  common  sense  is  the  best 
guide  in  narrating  them.  In  averring  numhevB^  it  is  safer  to  use 
words  than  figures,  but  this  is  not  indispensable.  Abbreviations  are 
to  be  avoided,  because  they  may  not  be  rightly  understood.  If 
your  case  'be  connected  with  written  inatrumentSj  the  better  practice 
is  to  state  in  the  bill  only  so  much  of  their  substance  as  is  necessary 
to  make  the  case  intelligible ;  and  to  annex  eopies  thereof  by  way 
of  exhibits.  I  say  copies^  because  prudence  dictates  the  retention 
of  the  originals^  until  the  final  determination  of  the  cause,  when 
they  must  of  course  be  produced.  You  are  at  liberty,  indeed,  to 
copy  them  out  in  full  in  the  body  of  the  bill ;  but  it  will  be  seen  at 
once  that  your  case  cannot  then  be  so  quickly  understood  as  from 
a  judicious  abstract.  3.  The  prayer  forms  the  concluding  part  of 
the  bill ;  for  in  obedience  to  ancient  usage,  as  before  explained,  you 
approach  the  court  in  the  language,  not  of  demand^  but  of  supplica- 
tion. The  prayer  usually  includes  the  four  following  matters, 
namely :  1.  That  all  persons  supposed  to  be  interested  may  be  made 
defendants,  and  that  a  subpoena  may  issue  accordingly.  It  is  con- 
venient, though  not  essential,  to  name  all  the  defendants  together 
in  this  clause,  though  they  may  have  been  mentioned  before,  in 
order  that  a  single  glance  may  ascertain  them ;  and  if  their  names 
be  not  known,  their  relation  to  the  suit  should  be  stated.  2.  That 
the  defendants  may  answer  under  oath  to  all  the  allegations  of  the 
bill.  This  would  probably  be  required  without  any  prayer,  being 
a  positive  rule  of  law ;  but  it  is  customary  to  insert  it.  And  this 
is  also  the  place  for  specific  interrogatories,  if  you  think  proper  to 
propound  them ;  but  as  these  can  only  be  founded  upon  the  allega- 

that  on  or  about  the ,  one of  the  county  aforesaid,  owning  a  lai^ 

amount  of  real  and  personal  proi)€rty,  duly  executed  his  last  will  and  testament,  a 
copy  of  which  is  exhibited  as  part  of  tnis  bill,  and  thereby  bequeathed  to  your  petitioner 
a  legacy  of  $  ,  in  the  words  following,  to  wit :  [here  set  forth  the  wonls  ;]  that 

the  sttid  testator  died  on  or  about  the ,  and  shortly  after,  on  or  about  the 

,  one  — — ,  named  in  said  will  as  executor,  caused  the  same  to  l>e  duly 
proved,  and  undertook  tlie  execution  thereof  ;  that  the  property  and  effects  belonging 
to  the  said  testator,  and  taken  possession  of  by  the  said  executor,  were  more  than 
sufficient  to  pay  all  the  debts  of  tiie  said  testator  and  the  legacies  mentioned  in  the 
aaid  will ;  but  the  exact  description  and  amount  of  which  your  petitioner  is  unable  to 
state  ;  that  since  the  said  legacy  has  become  due  and  payable  to  your  petitioner,  he  has 
often  requested  the  said  executor  to  pay  the  same,  but  the  said  executor  has  neglected 
80  to  do.     Being,  therefore,  without  remedy  at  law,  your  petitioner  prays  for  relief  in 

chancery  ;  and  that  a  subpoena  may  issue  to  the  said ^  executor  as  aforesaid, 

who  is  made  defendant  to  tnis  bill,  and  that  the  said  defendant  may  answer  under  oath 
to  all  the  matters  herein  alleged  ;  and  especially  may  discover  and  set  forth  a  copy  of 
the  said  will  and  probate,  and  the  nature  and  value  of  the  property  and  effects  of  the 
testator  which  came  into  his  hands,  and  what  has  become  of^  the  same  ;  and  that  upon 
a  final  hearing  this  court  may  decree  that  the  said  executor  pay  to  your  petitioner  the 
legacy  of  $— - — t  so  bequeathed  to  him  ;  and  that  your  petitioner  may  have  audi 
QKbttt  and  farther  relief  as  shall  seem  equitable. 
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tions  before  made,  tliey  are  seldom  of  much  use,  and  neyer  indis- 
pensable. 8.  That  tbe  court  may  grant  the  specific  reliefs  to  which 
you  conceive  the  plaintiff  to  be  entitled,  setting  it  forth  particularly. 
4.  That  such  other  relief  may  be  granted  as  the  court  shall  deem 
equitable.  This  is  called  the  prayer  for  general  relief  j  and  should 
never  be  omitted ;  because  the  plaintiff  may  be  entitled  to  some 
relief,  when  he  cannot  have  the  specific  relief  prayed  for.  The  bill 
is  now  signed  by  counsel.  This  is  the  English  rule,  and  the 
intention  is  to  have  security  against  scandalous  or  impertinent 
matter,  by  holding  the  solicitor  responsible.  In  common*  cases  the 
bill  ia  now  ready  to  be  filed.  But  there  are  two  exceptions :  namely, 
bilh  of  ne  exeaty  to  prevent  persons  from  departing  out  of  the 
jurisdiction ;  and  hilla  of  injunction^  to  stay  legal  or  other  proceed- 
ings. These  further  require,  as  will  be  explained  hereafter,  an 
affidavit  by  the  plaintiff  of  their  truth ;  an  allowance  by  the  court  in 
term  time  or  a  single  judge  in  vacation ;  and  security  to  the  other 
party,  in  such  sum  as  the  court  or  judge  shall  determine.  The 
bill  is  now  filed  ;  that  is,  deposited  with  the  clerk,  who  notes  the 
date  of  filing  on  the  back,  and  enters  the  cause  on  the  appearance 
docket. 

§  219.  SnbpoBna.  (a)  The  next  step  is  for  the  clerk  to  issue 
the  subpoena.  This  is  a  writ  commanding  the  sheriff,  who  is  the 
executive  officer  of  this  court,  as  well  as  of  the  courts  of  law,  to 
summon  the  defendant  to  appear  and  answer,  under  the  penalty 
of  a  thousand  dollars.  The  form  is  prescribed  by  the  statute.  K 
the  bill  be  filed  in  term  time,  the  subpoena  is  made  returnable 
forthwith,  otherwise  to  the  next  term ;  and  in  either  case  the  term 
at  which  the  writ  is  to  be  returned  is  called  the  appearance  term* 
We  have  seen  that  this  writ  is  usually  prayed  for  m  the  bill.  The 
statute,  however,  seems  to  require  a  separate  application,  after 
filing  the  bill ;  and  this  is  usually  made  in  the  form  of  a  precipe 
on  the  back  of  the  bill.  The  subpoena  takes  its  name  from  uie 
penalty  it  tlircatens  in  case  of  disobedience.  It  was  devised,  as 
we  have  seen,  when  the  foundations  of  chancery  power  were  not 
very  firmly  established ;  and  the  threat  of  a  penalty  no  doubt  then 
had  its  effect.  But  it  is  probable  that  this  penalty  could  not  now 
be  specifically  enforced  in  any  way ;  nor  is  this  necessary  in  order 
that  the  writ  may  be  effectual.  For  the  court  has  express  power, 
as  we  have  seen,  to  enforce  obedience  in  all  its  process,  rules,  and 
ov^GY^^hy  attachment  for  contempt ;  in  which  proceeding  the  de- 
linquent may  be  fined,  or  imprisoned  until  he  complies,  or  his 
property  may  be  sequestrated  in  certain  cases.  This,  of  course, 
includes  disobedience  to  a  subpoena,  and  supersedes  the  necessity 
of  a  penalty  in  the  writ.     Besides,  if  the  defendant  disobeys,  he  is 

{a)  Form  of  a  Subpcena,    [Omitting  the  caption  and  conclusion,  which  are  the  same 

as  in  all  other  writs.]     We  command  you  to  summon to  appear  before  our  court 

of ,  on  the ,  to  answer  a  petition  in  chancery  exhibited  against  him  by 

-^—  ;  and  this  he  shall  in  no  wise  omit,  under  the  penalty  of  one  thousand  dollars  ; 
and  have  you  then  and  there  this  writ,  with  your  doings  thereon. 
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in  general  sufficiently  punished,  as  we  shall  see  hereafter,  by  the 
consequences  of  default.  The  subpcena  is  delivered  to  the  sheriflf 
to  be  served.  If  the  defendants  reside  in  different  counties, 
within  the  State,  subpcenas  may  be  directed  accordingly.  Service 
is  made  anywhere  within  the  State  by  delivering  a  copy  of  the 
subpoena  to  the  defendant,  which  is  called  personal  service :  or  by 
leaving  it  at  his  usual  place  of  abode,  which  is  called  service  of 
copy.  The  return  is  made  by  indorsing  the  time  and  manner  of 
service  upon  the  original,  and  retuniing  it  to  the  clerk's  office. 
But  if  any  or  all  of  the  defendants  reside  out  of  the  State,  the 
manner  of  giving  notice  is  in  one  of  two  ways ;  namely :  1.  By  per- 
sonal service  of  the  subpoena,  together  with  a  copy  of  the  bill ;  in 
which  case  the  return,  being  made  by  a  person  not  known  to  the 
court,  must  be  verified  by  affidavit.  2.  By  a  newspaper  advertise- 
ment published  for  six  consecutive  weeks,  setting  forth  the  pen- 
dency of  the  suit,  with  a  brief  description  of  the  object  and  prayer 
of  the  bill.  If  there  be  no  newspaper  printed  in  the  county,  it 
must  be  one  printed  in  the  State,  and  which  has  a  general  circu- 
lation in  the  county.  Tliis  is  at  best  a  very  uncertain  mode  of 
notifying  non-residents  ;  and,  therefore,  to  prevent  hardship,  it  is 
provided  that,  where  a  decree  has  been  rendered  against  the  de- 
fendant under  such  circumstances,  he  may,  at-  any  time  within 
five  years,  have  the  proceedings  opened,  by  giving  notice  to  the 
plaintiff,  making  affidavit  that  actual  notice  was  not  received  in 
season  to  make  defence,  and  paying  costs.  But  if  land  has  been 
sold  in  the  mean  time,  under  such  decree,  the  purchaser  is  not  to 
be  disturbed.  The  general  principle  is,  that  suit  must  be  com- 
menced in  that  county  where  one  or  more  of  the  defendants  re- 
side. But  if  it  relate  to  land^  it  must  be  in  that  county  where  the 
land  lies  ;  or  if  it  lies  in  several  counties,  then  in  either.  In  pro- 
ceedings against  Jieirs^  whose  names  or  residence  arc  unknown, 
upon  affidavit  of  that  fact  the  court  will  allow  the  suit  to  go  on, 
and  make  such  order  relating  to  notice  as  they  may  deem  proper. 
If  any  of  the  defendants  be  infantSj  as  proceedings  here  are  never 
stayed  on  that  account,  the  plaintiff  must  apply  to  the  court  to 
appoint  a  guardian  ad  litem  to  conduct  the  defence,  who  must  be 
notified  of  the  fact  and  accept  the  appointment  before  the  decree 
will  be  conclusive  against  such  infants  ;  for  although  infants  may 
sue  by  their  next  friend j  they  can  only  defend  by  a  guardian  ad 
litem, 

§  220.  Appearance  and  Defence.  Upon  the  return  of  the  sub- 
poena servedy  or  upon  due  proof  of  Twtice^  as  the  case  may  be,  the 
defendant  is  considered  as  in  courts  and  may  be  proceeded  against 
accordingly.  This  is  a  great  departure  from  the  English  practice, 
which  requires  an  actvxil  appearance  before  any  final  proceedings 
can  be  had,  but  furnishes  all  possible  facilities  for  enforcing  such 
appearance.  Our  rule,  however,  which  substitutes  a  virtual  for 
an  actual  appearance,  is  far  more  beneficial  to  the  plaintiff ;  since, 
if  he  take  the  requisite  steps  before  mentioned,  it  is  not  in  the 

45 
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power  of  the  defendant  to  prevent  a  decree.  When  there  is  an 
actual  appearance,  it  is  usually  signified  by  the  counsel  for  the 
defendant,  usually  called  soUcitorj  who  writes  his  name  in  the 
margin  of  the  appearance  docket,  opposite  to  that  of  his  client 
He  is  then  entitled  to  a  copy  of  the  bill,  which  is  charged  among 
the  general  costs  of  the  suit.  This  rule  extends  to  all  adversary 
proceedings,  but  provides  for  only  one  copy,  however  many  op- 
ponents there  may  be.  The  defendant  then  has  nxtif  day»^  by 
our  statute,  after  the  end  of  the  appearance  term,  before  he  can 
be  placed  in  default.  Within  this  period  he  must  either  duclaim 
or  make  defence^  or  suffer  the  consequences  of  his  default ;  and  I 
shall  describe  the  proceedings  under  each  of  these  aspects. 

Our  statute  justly  provides  that  where  a  defendant  will  come 
in  and  disclaim  all  interest  in  the  matter  in  dispute,  the  plaintiff 
shall  pay  the  costs,  unless  the  court  otherwise  order.  In  general, 
such  disclaimer  need  not  be  under  oath  ;  for  when  a  man  denies 
having  any  interest  in  that  which  has  value,  his  word  will  be 
taken  as  sufficient.  When,  however,  the  object  of  the  bill  is  to 
compel  a  discovery  of  facts  which  the  defendant  may  be  interested 
in  concealing,  his  disclaimer  of  knowledge  or  interest  must  be 
under  oath,  and  takes  the  form  of  an  answer.  A  disclaimer  is 
signed  by  the  defendant  or  his  counsel ;  and,  on  being  filed,  the 
bill  will  be  dismissed  as  to  that  defendant,  at  the  cost  of  the 
plaintiff.  In  fact,  the  chief  or  only  motive  for  putting  in  a  simple 
disclaimer  is  to  avoid  the  payment  of  costs,  (a)  But  we  will  now 
suppose  that  the  defendant  instead  of  disclaiming,  has  an  interest 
in  the  matter  of  the  bill,  and  wishes  to  make  defence.  This  can 
only  be  done  in  one  of  three  ways  ;  namely,  by  demurrer^  plea^  or 
answer.  If  the  bill,  admitting  its  truth,  be  insufficient  upon  its 
face  to  entitle  the  plaintiff  to  recover,  the  defendant  presents  that 
question  to  the  court  by  demurrer :  but  if  the  bill  be  sufficient 
upon  its  face,  the  defendant  must  cither  set  up  some  new  matter 
of  defence  to  obviate  its  effect,  or  deny  the  allegations  therein 
made,  or  both.  If  the  new  matter  of  defence  consists  of  a  single 
fact,  or  a  single  result  from  several  connected  facts,  it  may  be 
presented  in  the  form  of  a  plea :  hut  if  this  be  not  the  case,  the 
defence  can  only  be  presented  in  the  form  of  an  answer.  Which- 
ever course  be  adopted,  the  time  allowed  is  sixty  days  after  the 
end  of  the  appearance  term.  Would  not  a  shorter  time  better 
promote  the  ends  of  justice,  and  redeem  the  constitutional  pledge 
against  delay  ? 

§  221.  Demurrer.  (6)     The  object  of  a  demurrer  in  chancery, 

(a)  Form  of  a  Dischimer.     The  disclaimer  of  to  the  bill -filed  against 

him  by .     Tho  siiid comes  and  disjclaims  all  manner  of  interest  or  con- 
cern in  the  miittcni  alleged  in  the  said  bill,  and  prays  to  be  hence  dismissed  with  his 

costs. 

{h)  Form  of  a  Demurrer,     The  demurrer  of to  the  bill  filed  a^inst  him  by 

.     The  said ,  by  protestation,  not  confessing  or  acknowledging  all  or  any 

of  the  matters  or  things  in  the  said  bill  set  forth  to  bo  true,  in  manner  and  form  as  the 
same  are  therein  alleged,  says  he  is  advised  that  there  is  no  matter  or  thing  in  the 
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after  the  analogy  of  a  demurrer  at  law,  is  merely  to  present  to  the 
court  the  question  of  the  Bufficiency  of  the  bill ;  and  it  occurs  at 
no  other  stage  of  the  proceedings.  It  impliedly  admits  the  facts 
alleged,  but  denies  the  equity  claimed.  It  is  signed  by  counsel, 
but  requires  no  affidavit,  because  it  alleges  no  fact.  A  special  de- 
murrer differs  from  a  general  demurrer  only  in  specifying  wherein 
the  insufficiency  consists.  It  would  seem  from  the  language  of 
the  books  that  a  special  demurrer  may  be  put'  in,  as  at  law,  for  a 
mere  matter  of  form ;  but  this  is  in  direct  opposition  to  the  whole 
spirit  of  equity,  and  is  not  known  in  our  practice.  We  demur 
only  for  a  defect  in  substance  ;  and  though  it  is  always  the  more 
liberal  course  to  specify  the  cause  of  demurrer  for  the  information 
of  the  other  party,  yet  this  is  regarded  as  a  matter  of  option, 
and  not  of  compulsion.  The  demurrer  may  be  to  the  entire  bill, 
or  to  some  particular  part ;  and,  in  the  latter  case,  the  part  de- 
murred to  must  be  specified,  and  a  plea  or  answer  put  in  to  the 
rest.  But  you  cannot  demur,  and  at  the  same  time  plead  or 
answer  to  the  same  part  of  the  bill,  for  the  plea  or  answer  would 
supersede  such  demurrer ;  and  when  you  demur,  and  plead  or 
answer  to  different  parts,  the  demurrer  must  be  first  disposed  of ; 
the  manner  of  doing  which  I  will  now  describe.  Upon  filing  the 
demurrer,  the  cause  is  at  issue  without  a  formal  joinder ,  though 
this  is  sometimes  added.  Either  party  may  now  ^*  set  the  caitse 
for  hearing. ^^  This  is  done  by  an  entry  on  the  office  docket  thus : 
"  This  cause  is  set  for  hearing  on  demurrer,"  which  entry  is  dated 
and  subscribed  by  the  solicitor.  The  effect  of  setting  a  cause  for 
hearing  is  to  bring  it  upon  the  issue  docket.  By  our  rules,  it  may 
be  done  either  in  term  or  vacation,  but  the  hearing  can  only  take 
place  in  term  ;  and  at  least  twelve  days  must  elapse  after  setting 
the  cause  for  hearing  before  it  can  be  called  up  for  hearing,  unless 
by  general  consent.  The  language  of  our  rule  is  that  causes  shall 
be  entered  on  the  issue  docket  in  the  order  in  which  thev  have 
been  set  for  hearing ;  but  this,  though  it  seems  but  reasonable, 
conflicts  with  the  statutory  provision,  which  requires  the  order  to 
be  the  same  as  on  the  appearance  docket.     It  now  becomes  the 

said  bill  contained  sufficient  in  law  to  call  this  defendant  to  answer  in  this  court ;  and 
therefore  this  defendant  demurs  to  the  said  bill,  and  for  cause  of  demurrer  says  that 
the  said  bill  contains  not  any  matter  or  thing  entitling  the  complainant  to  any  relief 

r'nst  this  defendant ;  wherefore,  and  for  divers  other  errors  and  imperfections  in 
said  bill  appealing,  this  defendant  demurs  thereunto,  and  humbly  prays  judgment 
of  this  honorable  court,  whether  he  shall  be  compelled  to  put  in  any  further  answer  tu 
the  said  bill,  and  that  he  may  be  hence  dismissed  with  nis  reasonable  costs,  in  this 
behalf  most  wrongfully  sustained. 

But  this  form  may  be  abridged  as  follows.     After  the  caption,  as  before,  say  :  The 

said comes  and  demurs  to  the  said  bill,  and  says  that  the  complainant  has  not 

presented  such  a  case  as  entitles  him  to  relief  in  equity  ;  wherefore  he  prays  judgment, 
whether  he  shall  be  compelled  to  make  any  further  answer  thereto,  and  that  he  may  be 
hence  dismissed  with  his  costs. 

In  case  of  a  special  demurrer^  add  the  causes  thereof  immediately  before  the  prayer 
for  judgment.  The  joinder  in  demurrer  merely  contradicts  the  demurrer,  by  assert- 
ing that  the  bill  does  present  such  a  case  as  entitles  the  complainant  to  relief  in  equity. 
See  cases  on  demurrer.  Carl  v.  Iglehard,  S  Ohio  State,  457  ;  Gilbert  v.  Sutliff,  S  id. 
129. 
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duty  of  the  counsel  demurring  to  prepare  a  hruif,  containing  aa 
abstract  of  the  case,  with  the  points  and  anthorities  relied  od; 
which  brief  must  be  presented  to  the  court  on  the  first  day  of  the 
term,  if  the  cause  was  set  for  hearing  before  that  dajr,  othenrin^ 
on  the  day  of  setting  it  for  hearing.  A  neglect  to  do  this  mtj 
occasion  the  demurrer  to  be  oven-uled  at  the  costs  of  the  demiui- 
rant ;  though  this  penalty  is  seldom  enforced.  When  the  tMxm 
comes  up  for  hearing,  which  must  be  in  its  r^nlar  order,  mile« 
the  court  assign  a  particular  day,  tibe  counsel  who  furnishes  the 
brief  has  the  opening  and  close  of  the  argument.    The  court  thet 

E renounces  the  decree :  the  nature  of  which  will  be  considered 
ereafter.   At  present,  I  will  merely  point  out  its  consequences  in 
the  case  before  us.    If  the  demurrer  be  allowed,  it  is  a  decisici 
against  the  bill,  and  the  plaintiff  must  pay  the  costs  ;  but  he  may 
obtain  leave  to  amend  his  bill,  if  it  admits  of  amendment,  and 
thus  put  the  defendant  to  his  plea  or  answer.    On  the  subject  d 
amendmentSy  the  court  has  unlimited  discretion ;  but  when  a  partf 
obtains  leave  to  amend  after  hearing,  he  is  required  to  submit  to 
such  terms  in  regard  to  costs^  and  to  the  time  and  manner  d 
coming  to  another  hearing,  as  the  court  deem  equitable.     Indeed, 
as  to  co9ts  in  chancery,  it  may  be  remarked  generally  that  our 
statute  places  them  entirely  at  the  discretion  of  the  court  of 
chancery,  both  as  to  the  amount,  and  the  party  who  shall  pay 
them,  except  in  some  few  cases  where  special  provision  is  made ; 
and  payment  may  be  forced  by  any  method  the  court  maj  direct 
But  if,  on  the  other  hand,  the  demurrer  be  overruled,  the  defend- 
ant  must  pay  the  costs ;  and  no  other  demurrer  will  bo  received. 
But  the  defendant  may  obtain  leave  to  plead  or  answer,  upon 
making  affidavit  that  he  has  a  meritorious  defence,  and  that  the 
demurrer  was  not  filed  for  the  purpose  of  delay.     Otherwise,  a 
decree  will  be  rendered  upon  the  bill  as  confessed. 

§  222.  Plea,  (a)  The  second  method  of  making  defence  is  by 
plea.  This  is  the  proper  course  where  the  defence  rests  upon  a 
sinffle  pointy  as,  for  example,  the  statute  of  frauds,  a  release,  or  the 
like ;  or  upon  several  matters  so  connected  as  to  result  in  a  single 


(a)  Form  of  a  Plea,    The  plea  of  — — -  to  the  bill  filed  against  him  hy 


Tlie  said ,  by  protestation,  not  confessing  or  acknowledging  aU  or  any  of  the 

matters  contained  in  the  com]>lainant's  bill  to  be  true,  in  manner  and  form  as  tht 
same  are  therein  declared,  for  plea  thereunto  says,  that  before  the  filing  of  this  pres- 
ent bill,  to  wit,  on  or  about  the ,  the  said  complainant  filed  his  bUl  in  thid  court 

against  this  defendant,  for  the  same  matters  and  to  the  same  eflfect,  and  for  the  like 
relief  and  purpose,  as  the  present  bill ;  to  which  said  first  bill  this  defendant  has  made 
answer ;  and  the  said  first  bill  is  still  depending  in  this  court,  and  the  said  cause  imde- 
termined  ;  wherefore  this  defendant  doth  plead  the  said  former  bill  and  proeeedinfgi 
in  bar  of  the  present  suit ;  and  prays  judgment  whether  he  shaU  be  compelled  to 
make  any  further  answer  thereunto  ;  and  that  he  may  be  hence  dismissed  with  hii 
costs. 

This  form  might  be  abridged  by  leaving  out   the   protestation  and  comroendng 
thus :   The  said  cx)mes  and   pleads  to  the  said  bill  and  says,  &c.      As  this 

Elea  relies  on  a  matter  of  record,  it  requires   no   affidavit;   but  when  an  affidavit 
\  required,  its  form  is  the  same  as  that  appended  to  an  answer,  and  will  be  givoi 
hereatter. 
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point ;  but  two  or  more  distinct  matters  of  defence  are  not  allowed 
in  the  same  plea,  or  in  different  pleas.  They  can  only  be  pre- 
sented in  an  answer.  A  plea  may  be  either  to  the  whole  bill,  or  to 
some  particular  part.  In  the  latter  case,  the  particular  part  must 
be  specified,  and  a  demurrer  or  answer  put  in  to  the  rest.  It  must 
be  signed  by  counsel ;  and  as  it  alleges  some  fact,  it  must  be  veri- 
fied by  affidavit,  unless  it  be  founded  upon  a  question  of  jurisdic- 
tion or  some  matter  of  record.  After  stating  with  precision  the 
matter  of  defence,  and  makiug  such  denials  as  the  case  requires, 
it  concludes  with  a  prayer  to  be  thence  dismissed  with  costs. 
When  the  plea  has  been  filed,  the  plaintiff  may  contest  either  it« 
sufficiency  or  its  truth ;  and  he  has  thirty  days  after  the  time  of 
filing  tiic  plea  within  which  to  make  up  his  mind.  If  he  resolves 
to  contest  its  mfficiency^  no  demurrer  is  necessary  to  present  that 
question,  but  the  cause  is  simply  set  for  hearing  upon  bill  and  plea. 
This  may  be  done  by  either  party,  after  the  thirty  days  ;  and  the 
question  thus  raised  being  purely  a  question  of  law,  the  course  of 
proceeding,  as  to  brief  and  argument,  is  throughout  the  same  as 
upon  demurrer,  and  need  not  be  here  repeated.  The  consequences, 
too,  are  similar.  If  the  plea  be  held  sufficient,  the  plaintiff  will 
still  be  permitted  to  contest  its  truth  upon  such  terms  as  the  court 
may  prescribe ;  and  if  it  be  held  insufficient,  the  defendant  may 
obtain  leave  to  answer,  upon  the  same  terms  as  when  a  demurrer 
has  been  overruled.  But  if  the  plaintiff  resolve  to  contest  the 
truth  of  the  plea,  he  must  prepare  the  way  by  filing  a  replication^ 
which  I  will  next  describe. 

§  223.  Replication,  (a)  This  is  the  formal  method  of  tendering 
an  issue  in  fact  either  to  a  plea  or  answer.  It  is  the  last  stage  of 
chancery  pleadings,  and  opens  the  door  for  testimony  on  both  sides. 
It  must  be  filed,  as  we  have  seen,  within  thirty  days.  It  requires 
no  oath,  but  is  signed  by  coimsel  and  filed.  Our  rules  then  allow 
twenty  days  for  the  taking  of  testimony  which  will  be  considered 
hereafter.  Each  party  may,  after  that  time,  set  the  cause  for  hear- 
ing on  bill,  plea,  replication,  and  testimony ;  after  which  further 
testimony  cannot  be  taken  without  special  leave ;  and  the  subse- 

(a)  Form  of  a  Replication.    The  replication  of ,  to  the  plea  (or  answer)  of 

This  repliant  saving  and  reserving  to  himself  all  and  all  manner  of  advan^ 


tage  of  exception,  which  may  be  had  and  taken  to  the  manifold  errors,  uncertainties, 
and  insufficiencies  of  the  plea  [or  answer]  of  the  said  defendant,  for  repUcation  there- 
unto saith,  that  he  doth  and  will  aver,  maintain,  and  prove  his  said  oill  to  be  true, 
certain,  and  sufficient  in  law,  and  that  the  answer  is  very  uncertain,  evasive,  and  in- 
sufficient in  law  to  be  replied  unto  by  the  repliant,  without  that,  that  any  other  matter 
or  thing  in  the  said  plea  [or  answer]  contained,  material  or  effectual  in  law  to  be  replied 
unto,  and  therein  and  hereby  well  and  sufficiently  replied  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  ;  aU  of  which  matters  and  things  this  repliant  is  ready  to 
aver,  maintain,  and  prove,  as  this  honorable  court  shaU  direct,  and  numbly  prays,  ss 
iu  and  by  his  said  bill  he  hath  already  prayed. 

It  may  be  doubted  whether  the  history  of  judicial  proceedings  furnishes  any  thing 
more  inexcusably  involved  in  unmeaning  verbiage  than  this.  The  foUowing  form  is 
entirely  sufficient.  After  the  caption,  say,  The  said  complainant  comes  and  repUes  to 
the  said  plea  [or  answer],  and  says  that  the  matters  and  things  aUeged  therein  are  not 
true ;  and  this  he  is  ready  to  verify. 
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quent  proceedings,  as  to  brief  and  argument,  are  the  same  aa  before 
described  on  demurrer.  If  the  defendant  succeed  in  proving  his 
plea,  this  is  conclusive ;  for  its  efficiency  has  been  admitted  bj 
filing  the  replication.  The  bill  must,  therefore,  be  dismissed  at 
the  plaintiffs  costs.  But  if  the  defendant  fail  in  his  proof,  the 
situation  of  the  case  is  analogous  to  that  of  a  demurrer  overruled  ; 
and  the  court  will  permit  an  answer  to  be  filed,  upon  the  terms 
before  stated.  This  brings  us  to  the  consideration  of  the  answer. 
§  224.  Answer,  (a)  The  third  and  last  method  of  making  de* 
fence  is  by  anmoer.  The  answer  must  respond  to  all  the  material 
allegations  in  the  bill,  and  may  contain  any  new  matter  essential 

(a)  Form  of  an  Armoer,    The  answer  of to  the  bill  filed  against  him  bj 

This  defendant,  now  and  at  all  times  hereafter,  saving  and  reserring  to  him- 


self all  manner  of  benefit  and  advantage  of  exception  to  the  many  errors  and  insufB- 
ciencies  contained  in  the  bill  of  saia  complainant,  for  answer  to  the  same  or  to  so 
much  thereof  as  this  defendant  is  advised  is  material  to  be  answered,  he  answers  and 

says,  he  admits  that did  duly  make  and  execute  such  last  will  and  testament  in 

writing  of  such  date,  purport,  and  effect  as  is  set  forth  in  said  bill,  and  did  thereby 
bequeath  to  said  complainant  a  legacy  of  $  by  the  words  of  bequest  therein 

stated  ;  and  that  this  defendant,  as  executor  named  in  said  will,  did  cause  the  same  to 
be  proved,  and  took  upon  himself  the  execution  thereof^  and  took  possession  of  the 
real  and  personal  property  of  the  testator,  as  chaiged  in  said  bill ;  and  this  defendant 
is  ready  to  produce  a  certified  copy  of  the  said  will  and  probate,  as  this  comrt  ahall 
direct ;  and  this  defendant  admits  that  said  complainant  has  repeatedly  called  upon 
him  for  the  payment  of  the  said  legacy,  and  that  no  part  of  the  same  has  yet  been 
paid.  But  tnis  defendant  denies  tnat  the  reason  for  not  paying  the  said  l<^^cy  is 
correctly  stated  in  the  bill.  On  the  contraiy,  he  avers  the  truth  to  be,  that  the  debts 
due  by  the  said  testator  amounted  to  the  sum  of  $  as  nearly  as  can  now  ba 

ascertained,  a  list  of  which  is  given  in  schedule  A,  annexed  to  this  answer,  and  made 
l>art  of  it ;  and  that  the  effects  of  the  said  testator,  which  have  come  to  the  hands 
of  this  defendant,  consist  of  the  ehoses  in  action,  moneys,  and  chattels  returned  in  the 
inventory  made  by  this  defendant,  pursuant  to  the  statute,  a  copy  of  which  inyentoty 
with  the  appraisement  is  hereto  annexed  as  exhibit  B,  and  maae  part  of  this  answer, 

amounting  nominally  to ;  and  certain  real  estate  described  in  exhibit  C,  which 

is  made  {lart  of  this  answer,  supoosed  to  he  worth  f  ;  snd  tJiis  defendant  sajra* 

that  although  he  has  labored  witn  all  diligence  to  convei*t  the  said  assets  into  money, 
and  settle  the  estate  of  the  said  testator,  by  paying  first  the  debts,  and  then  the 
legacies  ;  yet  up  to  the  present  moment  it  has  be«n  and  still  is  doubtful  whether  there 
wul  remain  sufficient,  after  paying  the  debts,  to  pay  the  legacies,  as  wiU  appear  by  a 
statement  of  the  present  conaition  of  the  estate  contained  in  exhibit  D,  whicn  is  made 
a  part  of  this  answer  ;  and  this  is  the  true  reason  why  the  legacy  of  the  said  complainant 
has  not  yet  been  paid.  This  defendant  denies  all  unlawful  combination  and  confeder- 
acy with  which  he  is  chai^d,  without  that,  that  any  other  matter  or  thing  material 
to  be  answered,  and  not  herein  sufficiently  answered,  confessed  or  avoided,  traversed 
or  denied,  is  true,  to  the  best  of  his  knowled^  or  belief.  All  which  matters  and 
things  this  defendant  is  ready  to  aver,  maintam,  and  prove,  as  this  honorable  court 
shall  direct ;  and  humbly  ])rays  to  be  hence  dismissed  witn  his  reasonable  costs,  in  this 
behalf  most  wrongfully  sustained. 

Affidavit.  The  said  defendant  makes  oath  and  says  that  the  matters  and  things 
contained  in  the  above  answer,  so  far  as  stated  fh)m  his  own  knowledge,  are  true ; 
and  so  far  as  stated  from  information,  he  believes  them  to  be  true.  [SifoiAtare  of 
defendant.]    Sworn  to  and  subscribed  before  me,  a  — —  this  .     [Signaton 

of  the  officer.] 

The  merely  formal  parts  of  the  above  answer  may  be  omitted  without  the  slightest 
detriment.  They  Are  first,  the  reservation  in  the  beginning,  instead  of  which,  say : 
This  defendant,  for  answer  to  the  said  bill,  says,  &c.  ;  an(l  secondly,  the  denial  of 
combination  and  all  which  follows  it,  except  the  prayer  to  1v>  dismissed  with  costs,  whi(^ 
is  a  proper  though  not  a  necessary  close  of  tne  bill.  Sometimes,  indeed,  unlawful 
combination  to  defraud  is  the  real  matter  of  the  bill,  and  then  its  denial  is  material  in 
the  answer  ;  but  the  clause  which  follows  the  awkward  phrase,  "  without  that,  thaty" 
can  never  be  material. 
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to  the  defence.  The  plaintiff  has  a  right  to  claim  a  specific  admis- 
sion or  denial  of  every  fact  he  alleges,  whether  there  be  specific 
interrogatories  or  not ;  and  this  without  ambiguity  or  evasion.  If 
the  defendant  has  positive  knowledge,  he  must  so  answer.  If  not, 
he  must  state  his  information  or  belief,  or  deny  having  any  infor- 
mation or  belief ;  and  having  thus  satisfied  the  claims  of  the  plain- 
tiff, the  answer  may  go  on  to  make  all  such  statements,  by  way  of 
explanation  or  addition,  as  may  be  necessary  in  order  to  present 
the  whole  defence,  (a)  Thus,  the  answer  may  include  any  mat- 
ter which  might  have  been  presented  by  way  of  plea ;  and  as  its 
whole  effect  is  to  deny  the  plaintiff's  equity,  it  includes  also  a  de- 
murrer. A  defendant,  therefore,  should  never  demur  or  plead, 
unless  he  is  quite  sure  there  is  good  cause ;  for  by  answering,  he 
may  obtain  the  whole  benefit  of  both,  together  with  much  more. 
Indeed  the  additional  expense  and  trouble  of  an  answer  furnish 
the  only  reason  for  not  making  it  the  sole  method  of  defence.  In 
drawing  an  answer,  admit  or  deny  what  the  bill  alleges,  and  state 
your  own  defence,  with  the  same  precision,  as  if  you  were  drawing 
a  bill ;  and  conclude  with  a  prayer  that  the  defendant's  interest 
may  be  protected,  and  that  he  may  be  thence  dismissed  with 
costs.  The  answer  is  signed  by  counsel,  and  verified  by  the  affi- 
davit of  the  defendant ;  which  affidavit  may  be  made  before  the 
clerk  in  open  court,  or  before  any  judge,  justice  of  the  peace,  or 
master  in  chancery.  The  only  case  where  an  oath  is  not  required, 
is  that  of  a  corporation  which  answers  under  its  corporate  seal ; 
and  even  here  an  affidavit  may  be  had  by  making  one  of  the 
officers  a  party.  If  there  be  several  defendants  whose  defence  is 
the  same,  they  ought  to  answer  jointly  and  save  expense ;  but 
this  is  not  imperative.  When  the  answer  has  been  filed,  the 
plaintiff  may  proceed  as  in  case  of  a  plea ;  that  is,  either  to  con- 
test its  truth  or  its  sufficienct/ :  and  he  has  tkirty  day%  within 
which  to  make  up  his  mind.  If  within  this  time  he  takes  no  step 
on  the  subject,  either  party  may  set  the  cause  for  hearing  an  bill 
and  answer ;  in  which  case  the  answer  will  be  taken  as  true  in 
every  part;  and  no  evidence  will  be  allowed  to  contradict  it, 
unless  it  be  matter  of  record  referred  to  in  the  answer.  The 
court,  however,  may,  upon  good  cause  and  equitable  terms,  allow 
the  plaintiff  still  to  contest  the  truth  of  the  answer.  This  is  done, 
as  in  the  case  of  a  plea,  by  filing  a  replication.  The  proceedings 
are  then  throughout  the  same,  in  every  particular,  as  when  a 
replication  is  put  in  to  a  pica ;  and  therefore  need  not  be  here 
repeated.  Our  statute  provides,  that  if  the  defendant  wishes  to 
bring  new  parties  before  the  court,  he  may  state  this  in  his  answer, 
and  insert  interrogatories  for  them  to  answer ;  and  thereupon  a 
subpoena  will  issue  as  in  case  of  a  bill.  It  is  further  provided  that 
aft€r  the  answer  has  been  filed,  the  defendant  may  file  interrog- 

(a)  It  is  too  late  for  the  respondent  after  answering  to  the  merits  and  submitting 
his  defence  to  the  court,  to  object  to  its  jurisdiction  on  the  crround  that  the  complain* 
ant  bad  a  plain  and  adequate  remedy  at  law.    Nicholson  v.  riin,  6  Ohio  State,  26. 
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atones  to  be  answered  by  the  plaintiff;  and  if  he  neglect  to 
answer  them,  his  bill  will  be  dismissed  at  his  costs.  Thus  each 
party  is  enabled  to  avail  himself  to  the  fullest  extent  of  the  other's 
testimony  under  oatli.  There  is  still  another  provision  of  like 
nature,  founded  on  the  English  practice,  which  is,  that  the  de- 
fendant may  file  a  cross-bill^  to  which  the  original  plaintiff  and 
any  other  persons  may  be  made  defendants ;  but  tlie  first  bill 
must  be  answered,  before  an  answer  to  the  cross-bill  can  be  en- 
forced. But  it  would  seem  as  if  the  other  provisions,  allowing 
the  defendant  to  make  new  parties  by  his  answer,  and  compel 
them  to  answer  interrogatories,  and  also  allowing  him  to  put  in- 
terrogatories for  the  plaintiff  himself  to  answer,  entirely  super- 
sede the  necessity  of  a  cross-bill  in  any  case.  The  object  of  a 
cross-bill  is,  either  to  bring  new  parties  before  the  court,  when 
that  is  essential  to  the  defence ;  or  to  set  up  against  the  plaintiff 
some  matter  of  defence,  which  by  the  rules  of  pleading  could  not 
be  set  up  in  the  answer.  It  is  always  considered  as  a  defence, 
and  is  so  connected  with  the  other  bill,  that  they  are  always  con- 
sidered as  but  one  cause.  It  can,  therefore,  effect  no  purpose, 
which  would  not  be  effected  with  greater  facility  and  simplicity, 
by  pursuing  the  course  pointed  out  in  the  foregoing  provisions, 
which  may  be  regarded  as  a  decided  improvement ;  still  a  cross- 
bill may  be  resorted  to  because  the  statute  authorizes  it. 

We  have  seen  that  if  the  defendant  undertakes  to  answer,  the 
plaintiff  is  entitled  to  a  full  and  explicit  response,  by  admission 
or  denial,  to  every  material  allegation  in  the  bill,  without  subter- 
fuge or  evasion.  If,  therefore,  the  answer  falls  short  in  this 
respect,  the  plaintiff  may  refer  the  question  to  the  court  by  means 
of  exceptions,  (a)  The  exceptions  are  signed  by  counsel,  but  of 
course  require  no  affidavit.  Upon  filing  them,  it  is  at  the  option 
of  the  defendant  either  to  supply  the  deficiency  voluntarily  by 
answering  further;  or  to  set  the  cause  for  hearing  on  (he  excep- 
tions, and  thus  submit  the  question  of  the  sufficiency  of  the 
answer  to  the  court.  In  the  latter  case,  the  exceptions  are  argued 
and  decided  upon  as  any  other  question.  If  tliey  be  overruled, 
the  plaintiff  must  pay  the  costs ;  and  he  may  then  obtain  leave 
to  file  a  replication  ;  and  if  they  be  sustained,  the  defendant  pays 
the  costs,  and  must  put  in  a  further  answer  within  thirty  days^  or 
such  other  time  as  the  court  shall  fix  ;  otherwise,  the  bill  will  be 
taken  as  confessed.  Exceptions  may  again  be  filed  to  this  second 
answer,  if  it  be  deemed  still  insufficient,  on  which  the  same  course 
may  be  taken.  And  if  the  answer  be  held  still  insufficient,  the 
defendant  pays  double  costs,  and  cannot  put  in  a  further  answer ; 
but  the  bill  is  taken  as  confessed.     Or,  if  it  be  material  to  the 

(a)  Form  of  Exceptions.     The  excejitions  of to  the  answer  of  .     The 

said comes  and  excepts  to  the  answer  of  the  said ^  and  for  cause  of  ex- 
ception says  :  1.   Tliat,  &o.  [note  all  the  exceptions  in  this  way  and  then  say] ;  in  all 

which  ^rticulars  the  said insists  that  the  said  answer  is  evasive,  iniiwrfect,  and 

insufficient ;  wherefore  he  prays  that  the  said  —  may  be  compelled  to  answer 
farther. 
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plaintiflF,  as  on  a  bill  of  discovery,  for  example,  he  may  have  the 
defendant  examined  upon  interrogatories,  and  committed  until  he 
answers  them  sufficiently.  In  like  manner,  where  the  defendant 
under  the  statutory  provision,  has  put  interrogatories  to  the  plain- 
tiff, or  to  a  new  defendant,  he  may  take  exceptions,  if  the  answer 
be  insufficient.  Thus  each  party  has  the  power  of  extorting 
the  whole  truth  from  the  other,  or  driving  him  to  imprisonment 
or  perjury. 

The  only  remaining  aspect  of  proceedings  is  that  of  default.  If 
the  defendant  does  not  disclaim,  or  make  defence  by  demurrer, 
plea,  or  answer,  within  the  time  limited,  he  is  said  to  be  in  default, 
and  the  bill  is  taken  as  confessed.  But  to  provide  as  far  as  possi- 
ble against  injustice,  when  only  one  party  is  before  the  court,  the 
statute  and  rules  provide  that  even  here,  proof  may  be  required 
of  the  facts  alleged  in  the  bill,  if  the  court  think  proper;  and 
also,  that  the  time  of  defence  may  be  extended,  if  good  reason 
be  offered.  In  case  of  default,  the  practice  is  this :  the  plaintiff, 
either  in  term  or  vacation,  files  a  decree  nisi^  as  it  is  called  ;  that 
is,  a  draft  of  such  a  decree  as  he  wishes,  and  makes  a  memo- 
randum of  the  fact,  with  the  date  upon  the  office  docket.  Then, 
after  the  lapse  of  the  time  fixed  by  the  rules,  on  any  day  in 
term,  he  moves  to  have  the  decree  nisi  confirmed.  This  is  done, 
of  course,  unless  the  defendant  had  previously  entered  on  the 
docket  notice  of  his  intention  to  resist  such  confirmation,  and 
at  the  time  shows  sufficient  reason  to  the  court  for  granting 
leave  to  make  defence;  in  which  case  he  must  submit  to  such 
special  terms  as  the  court  may  prescribe.  The  plaintiff  then 
has  his  option,  to  set  the  cause  for  hearing  at  that  term,  or  have 
it  continued. 

§  225.  Hearing,  (a)  I  have  thus  traced  a  chancery  cause  up 
to  the  time  of  hearing,  in  each  of  the  ways  in  which  it  can  be 
presented;  namely,  on  disclaimer,  demurrer,  plea,  answer,  and 
bill  confessed.  And  I  think  it  must  have  occurred  to  you,  even 
from  this  brief  sketch,  that  chancery  proceedings  are  vastly  more 
simple,  natural,  and  rational,  than  the  corresponding  legal  proceed- 
ings by  which  parties  are  brought  to  issue.  It  would  now  be 
in  order  to  speak  of  the  decree  which  is  consequent  upon  the 
hearing  ;  but  I  shall  first  allude  to  some  prior  incidental  matters, 
which  could  not  be  mentioned  before,  without  breaking  in  upon 
the  regular  narrative  of  the  proceedings. 

1.  Testimony,  The  first  of  these  is  the  taking  of  testimony.  It 
is  not  intended  here  to  discuss  the  principles  of  evidence.  The 
rules  which  regulate  the  competency  and  credibility  of  witnesses, 
are,  in  general,  the  same  in  chancery  as  at  law;  except,  that  in 
chancery,  the  parties  are  made  witnesses.  But  in  the  mode  of 
presenting  testimony,  there  is  this  great  difference,  that  in  chan- 
cery oral  testimony  is  universally  excluded.     Witnesses  are  never 

(a)  Upon  a  hearing  upon  the  bill  and  answer,  the  answer  will  be  taken  as  tme  in 
all  points.     Gwin  v,  Selby,  5  Ohio  State,  96. 
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examined  at  the  hearing  ;  the  testimony  is  taken  beforehand,  and 
reduced  to  writing  in  the  form  of  a  depontion.  If  there  be  a 
single  exception,  it  is  where  it  becomes  necessary  at  the  hearing 
to  identify  an  exhibit.  Depositions,  therefore,  constitute  the  only 
form  of  presenting  personal  testimony  in  chancery.  But  deposi- 
tions have  been  sufficiently  discussed  in  the  preceding  lecture; 
there  being  no  difference  between  those  taken  in  le^  and  in 
chancery  proceedings. 

2.  Issue  sent  to  a  Jury,  (a)  We  have  already  seen  that,  as 
a  general  rule,  the  court  of  chancery  decide  upon  the  facts  as  well 
as  the  law ;  but  as  a  jury  is  considered  the  best  tribunal  to  wei^ 
evidence  and  decide  questions  of  fact,  courts  of  chancery  have 
always  had  the  power  of  directing  an  issue  to  be  tried  by  a  jury, 
whenever  they  should  deem  it  expedient.  Our  statute  expressly 
confers  this  power,  and  declares  tliat  the  verdict  shall  be  entered 
of  record,  and  made  use  of  at  the  hearing.  But  it  makes  no  pro^ 
vision  as  to  the  manner  in  which  the  issue  shall  be  made  up.  In 
England,  when  the  question  admits  of  it,  the  chancellor  directs 
an  action  to  be  brought  in  a  court  of  law ;  otherwise,  an  issue  is 
made  up  by  the  master,  an  officer  to  be  described  hereafter ;  and 
then  a  feigned  declaration  is  drawn,  alleging  a  wager  between  the 
plaintiff  and  defendant  on  the  result  of  that  issue ;  but  this  intro* 
duction  of  a  wager  seems  to  be  as  utterly  puerile,  as  it  is  clearly 
unnecessary.  Indeed,  an  action  could  not  be  sustained  upon  a 
wager  in  this  State ;  but  our  court  has  regulated  the  practice  in 
these  cases,  in  such  a  manner  as  to  dispense  with  a  wager. 
According  to  the  precedent  reported,  when  the  court  order  an 
issue  to  a  jury,  they  direct  the  form  of  the  issue,  and  which  party 
shall  have  the  affirmative.  This  party  then  files  a  declaration 
simply  asserting  the  affirmative,  and  the  other  party  files  a  plea 
simply  denying  it.  The  issue  is  then  tried  by  a  jury  in  the  usual 
form,  and  the  testimony  on  file  in  the  cause  may  be  read  on  such 
trial,  unless  the  court  otherwise  order.  The  verdict  is  conclusive, 
unless  the  court  see  reason  to  grant  a  new  trial.  In  England,  it 
is  not  uncommon  for  issues  in  law  to  be  in  like  manner  referred 
to  the  courts  of  law ;  but  this  practice  is  unnecessary  here,  be- 
cause the  same  judges  officiate  in  both  courts.  I  have  before 
suggested  that  the  forms  of  chancery  procedure  might  be  readily 
adapted  to  all  cases  in  law  as  well  as  equity ;  and  does  not  this 
expedient  of  making  up  an  issue  for  a  jury  whenever  such  re- 
course is  necessary,  and  so  shaping  such  issue  as  exactly  to  meet 
the  exigency,  take  away  the  only  plausible  objection  that  could  be 
raised  against  so  immense  an  improvement ;  namely,  the  want  of 
trial  by  jury  ? 

3.  Master,  (J)  Our  statute  empowers  each  of  the  courts  to 
appoint  such  numbers  of  persons  as  they  think  proper,  in  each 
county,  to  act  as  master  commissioners  in  chancery  for  three  years, 

(a)  See  Greene  v.  Greene,  5  Ohio,  278  ;  1  Newland,  850. 
{h)  See  1  Newland,  6. 
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unless  removed  for  good  cause.  These  officers,  who  are  usually 
called  simply  miMterSy  have  power  to  take  depositions  both  in 
law  and  chancery,  and  to  do  all  other  acts  of  a  ministerial  nature, 
commonly  performed  by  masters  in  chancery.  Their  fees  are  the 
same  as  are  allowed  to  other  officers  for  like  serrices,  and  when 
not  ascertained  by  law,  are  fixed  by  the  court.  They  cannot  ad- 
minister oaths  generally,  but  only  to  answers  in  chancery  and 
depositions.  The  statutory  provisions  go  no  further ;  and  for  the 
rest  of  their  duties,  we  must  refer  to  the  usages  of  chancery.  In 
general,  masters  act  as  aids  to  the  chancellor,  in  stating  accounts, 
estimating  damages,  taking  testimony  when  more  is  required, 
making  up  issues,  examining  answers  when  excepted  to,  investi- 
gating titles  to  real  estate,  making  sale  thereof  under  decrees,  and 
the  like.  When  the  services  of  a  master  are  required,  the  court 
make  an  order  of  reference  to  him,  with  such  instructions  as  the 
case  requires.  Having  performed  the  duty,  he  makes  report  of 
his  proceedings.  To  this  report  either  party  may  file  exceptions. 
The  cause  is  then  sent  for  hearing  on  these  exceptions,  and  the 
proceedings  are  similar  to  those  upon  exceptions  to  answers.  If 
it  be  found  necessary,  the  cause  may  be  referred  back  again  for 
further  report ;  but  when  the  report  is  not  excepted  to,  it  is  con- 
clusive of  the  matter  in  question.  It  will  be  readily  seen  how 
much  this  expedient  of  referring  matters  to  a  master  diminishes 
the  labors  of  the  court,  and  facilitates  chancery  investigations. 
Courts  of  law  experience  great  inconvenience  from  the  want  of 
such  an  officer.  Their  most  complicated  matters  must  be  exam- 
ined by  the  jury,  and  determined  upop  before  separation.  Twelve 
minds  unprepared  by  education  or  habit,  are  there  required  to 
make  the  most  intricate  investigations,  in  the  result  of  which  all 
must  concur,  under  every  disadvantage  as  to  time,  place,  and 
convenience ;  whereas  a  master  in  chancery  can  perform  the  same 
duty,  under  all  the  advantages  of  skill,  experience,  leisure,  and  sin- 
gleness of  purpose.  Here,  then,  we  have  another  signal  instance 
of  the  superiority  of  chancery  proceedings. 

4.  Receiver,  (a)  Our  statute  contains  nothing  on  the  subject 
of  receivers  in  chancery  ;  but  according  to  the  established  usages 
of  this  court,  they  are  appointed  whenever  occasion  requires ; 
and  this  happens  whenever  there  is  a  controversy  touching  prop- 
erty, which  requires  some  person  to  take  care  of  it  in  the  mean 
time,  and  the  parties  cannot  agree  upon  that  person.  In  such 
cases,  to  prevent  waste  or  deterioration,  or  perhaps  to  complete 
improvements  in  progress,  the  court  appoint  a  receiver^  to  take 
possession  of  such  property,  as  their  officer ;  and  it  is  thenceforth 
considered  as  in  custody  of  the  court.  The  duties  of  the  receiver 
are  specified  in  the  order  of  appointment,  and  he  is  required 
to  give  bonds  for  fidelity  in  such  sum  as  the  court  shall  deter- 
mine.   It  will  be  readily  admitted  that  this  power  of  taking 

(a)  See  Edwards  on  Receivers. 


i 


716  OHAKOBBY  PB0CEBDIKG8. 

disputed  property  out  of  the  control  of  those  who  claim  to  owe 
it,  is  to  be  exercised  with  great  caution,  and  only  ^when  a  wtitmg 
case  is  presented,  by  the  party  applying;  but  then  tbe  power 
is  found  to  be  a  most  salutary  and  beneficial  one.  Por  want 
of  something  analogous  in  the  courts  of  law,  litiganta  often 
suffer  great  loss  and  inconvenience ;  and  thus  the  employment 
of  a  receiver,  when  the  case  requires  it,  may  be  cited  as  another 
peculiar  advantage  of  chancery  proceedings. 

6.  Supplemental  Bill.    The  object  of  a  supplemental  biU  is 
generally  to  bring  before  the  court  any  matter  material  to  the 

Slaintiff's  interest,  which  has  happened  after  filing  the  original 
ill,  and  before  the  rendition  of  the  decree.    It  statea  the  origi* 
nal  bill  and  proceedings  thereon,  and  the  event  which  makes 
a  supplements  bill  necessary.    A  subpoena  issues,  as  on  filing 
an  original  bill ;  but  this  bill  is  not  confined  excloaively  to 
matter  which  occurred  before  the  decree.    It  may  be  founded  on 
matter  occurring  after  the  decree;  but  it  is  then  asuallj  con- 
nected with  a  oiU  of  reviewj  or  bill  of  revivor^  which  will  be 
described  hereafter;  and  takes  the  name  of  one  of  these.    A 
supplemental  answer  may  be  filed  in  like  manner,  on  leave  of 
the  court,  which  is  usually  granted,  as  a  matter  of  course.    In 
fact,  the  grand  principle  which  runs  tlirough  all  chancery  pro- 
ceedings, is  to  give  to  each  party,  at  all  times,  every  possible 
facility  for  bringing  the  full  merits  of  his  case  before  the  court 

§  226.  Decree,  (a)  We  have  now  reached  that  stage  in  the 
proceedings,  when  the  court  pronounce  their  decision.  This  deci> 
sion  is  called  a  decree^  and  corresponds  to  the  judgment  in  pro- 
ceedings at  law.  Decrees  are  either  interlocutory  or  final.  A 
decree  is  interlocutory j  when  some  material  circumstance  is  want- 
ing to  enable  the  court  to  determine  finally  between  the  parties ; 
and  for  that  reason  some  reference  is  made  of  the  case.  Thus, 
wlien  a  cause  is  referred  to  a  master,  or  a  receiver  is  appointed, 
or  an  issue  is  directed  to  a  jury,  the  order  made  by  the  court  is 

(a)  Form  of  a  Decree.  When  the  decree  is  for  the  complainant,  it  must  of  coane 
adapt  itself  to  the  exact  relief  to  which  he  is  found  to  be  entitled,  and  therefore  tbe 
form  mnst  vary  to  suit  each  case.  In  all  cases,  however,  the  following  order  may  he 
observed.  After  stating  the  names  of  the  parties,  say  :  This  cause  came  on  for  Iraar- 
ing,  upon  the  bill,  answer,  &c.  [stating  the  condition  of  the  pleadings]  ;  and  was 
aigued  by  counsel ;  and  the  court  find  that,  &c.  [stating  the  facta  n}ion  which  the 
decree  is  founded]  ;  and  thereupon  it  is  ordered  and  decreed  that,  &c.  [statiug  what- 
ever each  party  is  to  do,  and  concluding  with  the  payment  of  costs]. 

But  when  the  decree  is  for  the  defendant,  it  is  alwavs  in  the  same  form,  unleas  with 
respect  to  the  payment  of  costs,  which,  though  generally  decreed  against  the  complain- 
ant, may,  for  some  special  reason,  be  otherwise  di8]K)sea  of.  The  form  is  as  follows  : 
This  cause  came  on  for  hearing  upon  the  bill,  answer,  &c. ,  and  was  aigued  by  counsel ; 
and  the  court  find  the  eouity  of  the  case  to  be  with  the  defendant ;  and  thereupon  it 
is  ordered  and  decreed  that  the  complainant's  bill  be  dismissed  ;  and  that  he  pay  the 

costs  of  this  suit  within days ;   and  that  in  default  thereof,  execntion  iMw 

therefor,  as  on  jud^ents  at  law. 

If  the  bill  be  dismissed  generally,  this  will  he  a  final  bar  against  further  proceed* 
ings  in  another  suit.  When,  therefore,  tbe  case  is  such  as  to  justify  such  further  mo- 
ceedings,  the  biU  is  dismissed  without  prejudice.  See  Loudenback  v.  Collins,  4  Ohio 
Stete,  251. 
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an  interlocutory  decree.  A  decree  is  final,  when  all  the  circum- 
stances necessary  to  a  complete  explanation  of  tlie  matters  in  liti- 
gation are  brought  before  the  court,  and  on  full  consideration, 
decided  upon.  In  order  to  determine  whether  a  decree  is  inter- 
locutory or  final,  we  must  look,  not  to  the  stage  of  the  cause  at 
which  it  is  rendered,  but  to  what  the  decree  itself  contains.  For 
a  decree  may  be  final  as  to  the  subjects-matter  of  it,  when  it  does 
not  put  an  end  to  the  cause.  Thus  on  a  bill  of  foreclosure,  a 
decree  of  sale  of  the  mortgaged  premises  is  final  as  to  that 
matter,  though  a  further  order  remains  to  be  made  upon  the 
report  of  the  sale.  In  practice,  the  court  do  not  themselves 
usually  frame  the  decree;  but  merely  indicate  its  contents  in 
the  opinion  they  deliver.  The  counsel  in  whose  favor  it  is 
rendered  then  draws  up  the  decree  pursuant  to  the  intimations 
of  the  court,  and  submits  it  to  the  opposite  counsel  for  approval. 
If  he  make  no  objection,  it  is  entered  in  the  journal  as  a  matter 
of  course.  If  he  object,  it  is  submitted  to  the  court,  who  so 
correct  it  as  to  make  it  conform  to  their  decision ;  and  it  is  then 
entered  upon  the  journal.  We  have  seen  that  upon  a  bill  con- 
fessed, a  decree  nisi  must  be  drawn  up  and  filed  beforehand; 
and  would  it  not  be  a  good  practice  generally  to  prepare  in 
advance  such  a  decree  as  you  expect  to  obtain,  and  show  it 
to  your  opponent,  that  it  may  be  submitted  to  the  court  for 
approval,  immediately  upon  delivery  of  their  opinion,  and  while 
the  whole  case  is  fresh  in  the  minds  of  all  concerned  ?  Our 
practice  in  relation  to  the  entering  of  the  decree  is  much  more 
simple  than  the  English.  We  have  nothing  analogous  to  their 
enrolment,  and  of  course  are  not  burdened  with  the  distinctions 
founded  thereon.  With  us  a  decree  is  not  consummated  until 
its  entry  in  the  journal ;  but  then,  it  can  only  be  altered  by  the 
regular  action  of  the  court.  As  the  decree  must  be  so  shaped 
as  to  meet  the  circumstances  of  each  particular  case,  no  general 
set  of  technical  forms  can  be  given,  answering  to  all  cases,  as  in 
judgments  at  law  ;  but  in  the  books  of  practice  a  variety  of  forms 
may  be  found,  which  can  be  re.adily  modified  to  suit  any  case.  In 
England,  the  practice  is  to  set  forth  tlie  facts  upon  which  the  de- 
cree is  made ;  but  in  this  State,  unfortunately,  the  practice  has 
been  to  state  only  the  decision  of  the  court,  without  the  facts  upon 
which  it  is  founded ;  so  that  the  decree  contains  nothing  on  its 
face  to  show  whether  it  is  correct  or  not ;  and  if  it  become  neces- 
sary to  review  the  proceedings,  in  the  manner  to  be  explained 
hereafter,  you  have  to  go  behind  the  decree,  and  examine  the 
whole  case  over  again.  It  is  much  to  be  regretted  that  so  loose 
a  practice  should  ever  have  obtained  a  footing.  A  good  prac- 
titioner will  not  imitate  it ;  but,  on  the  contrary,  will  be  specially 
careful  to  state  in  the  decree  all  the  facts  which  go  to  sustain 
it  Then,  a  mere  inspection  of  the  decree  itself  will  show  the 
principles  decided ;  and  the  decree  will  be  held  to  be  as  conclu- 
sive of  the  facts  therein  contained,  as  is  the  verdict  of  a  jury. 
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Tlie  effect  of  a  decree  is  declared  by  statute  to  be  the  same  as 
of  a  judgment  at  law.  (a)  It  is  further  declared,  that  a  decree 
for  a  conveyance,  release,  or  acquittance,  if  the  same  be  not 
performed,  shall  be  tantamount  thereto.  In  fact,  it  is  a  gen- 
eral and  salutary  rule  that  whatever  chancery  has  decreed  to  be 
done,  shall  be  considered  as  done.  The  court  have  express 
authority  to  enforce  their  decrees,  either  by  attachment  of  the 
person,  or  sequestration  of  property ;  and  if  necessary,  they  may 
issue  the  same  final  process  of  execution  as  on  judgment  at  law ; 
and  the  same  rules  will  govern  the  officer  charged  with  carrying 
it  into  effect.  If,  however,  from  neglect  of  parties  or  any  other 
cause,  it  becomes  impossible  to  carry  a  decree  into  execution 
without  further  aid  from  the  court,  a  bill  may  be  filed  for  that 
purpose,  and  the  aid  will  be  given.  Such,  then,  is  the  effect  of  a 
decree,  if  its  natural  operation  be  not  prevented ;  and  this,  sup- 
posing the  decree  fairly  obtained,  can  only  be  done  in  three  ways ; 
namely,  by  a  rehearing^  by  appeal^  and  by  review^  which  will  be 
described  in  their  order. 

Rehearing.  (6)  If  a  party  conceive  himself  aggrieved  by  a 
decree,  he  may  apply  for  a  rehearing^  which  is  analogous  to  a  new 
trial  at  law.  The  application  is  by  petition^  which  must  be  filed 
within  thirty  days  after  the  rendition  of  the  decree.  The  petition 
must  recite  the  substance  of  the  original  bill  and  subsequent  pro- 
ceedings, and  specify  wherein  the  party  considers  himself  injured, 
concluding  with  a  prayer  that  the  cause  may  be  reheard.  It  may 
be  allowed  by  any  two  judges  of  the  common  pleas,  or  any  single 
judge  of  the  supreme  court,  who  made  the  order  objected  to. 
The  petition  is  then  filed  with  the  clerk,  who  issues  process  as  in 
other  cases ;  and  proceedings  on  the  decree  are  thereby  stayed. 
This  is  the  proper  course  to  be  taken,  if  you  wish  a  decree  once 
entered  to  be  altered  in  the  minutest  particular.  On  a  rehear- 
ing, the  cause  is  wholly  open  with  respect  to  the  party  in  whose 
favor  tlie  decree  was  rendered ;  but  with  respect  to  the  other 
party,  it  is  only  open  as  to  those  parts  of  the  decree  which  are 
complained  of  in  the  petition.  New  evidence  on  the  merits,  which 
might  have  been  had  at  the  hearing,  is  not  admissible  at  the  re- 
hearing ;  for  this  would  encourage  negligence.  But  evidence 
duly  taken,  though  not  read ;  or  evidence  as  to  netv  mutter  not 
then  prepared  for  hearing  ;  or  evidence  to  impeach  a  former  wit- 
ness, is  admissible.  If  the  time  for  a  rehearing  be  suffered  to 
elapse  without  application,  one  of  the  other  methods  must  be 
resorted  to ;  for  the  court  has  no  discretion  to  enlarge  the  time. 
The  reason  for  withholding  this  discretion  is,  that  the  party  will 
not  be  entirely  witliout  remedy,  if  the  thirty  days  be  suffered  to 
pass  by ;  for,  as  will  be  seen  hereafter,  he  may  still  resort  to  a 
bill  of  review  for  nearly  all  matters  which  would  authorize  a 
rehearing. 

in)  It  is  a  bar  to  an  action  at  law.    Loudenback  v.  CoUins,  4  Ohio  State,  251. 
(6)  Myres  v.  Myres,  6  Ohio  State,  221. 
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Appeal.  By  our  statute,  an  appeal  lies  of  course  to  the  district 
court  from  ^^  any  decree "  rendered  in  the  common  pleas ;  and 
since  1821,  this  has  been  the  only  method  of  bringing  up  a  chan- 
cery cause  from  one  to  the  other.  Prior  to  that  time,  there  was 
an  anomalous  proceeding,  by  writ  of  error y  founded  on  the  Ian- 
guage  of  former  statutes,  which  happened  to  allow  ^^ final  decrees  " 
as  well  as  judgments^  to  be  re-examined  upon  writ  of  error.  But 
in  the  act  of  1831,  the  word  ^'decrees^^  is  omitted;  and  conse- 
quently a  writ  of  error,  for  which  there  is  obviously  no  occasion, 
no  longer  lies  to  a  decree  in  chancery.  The  appeal  may  be  from 
"  any  decreed  This  would  include  interlocutory  as  well  as  final 
decrees.  But  there  is  another  provision  which  seems  to  confine 
the  appeal  to  a  final  decree.  We  have  no  distinction  like  that 
in  New  York ;  and  it  is  doubtful,  therefore,  how  far  an  appeal 
here  from  a  final  decree  would  open  prior  interlocutory  decrees. 
The  better  opinion  is,  that  an  appeal  opens  nothing  for  the  court 
above  but  the  particular  order  or  decree  appealed  from.  Indeed, 
our  practice  allows  an  appeal  from  part  of  a  decree^  when  we  are 
satisfied  with  the  rest ;  and  this  is  not  understood  to  open  the 
whole  decree,  because  both  parties  often  appeal  from  different 
parts  of  the  same  decree.  If,  then,  an  appeal  from  part  of  a 
decree  does  not  open  the  whole  decree,  much  less  would  an  ap- 
peal from  a  whole  decree  open  prior  decrees.  It  follows  there- 
fore that  if  you  are  dissatisfied  with  any  interlocutory  decision  of 
the  court,  you  must  appeal  from  it  at  once,  and  not  wait  for  the 
final  termination  of  the  suit.  The  course  of  proceeding  to  per- 
fect an  appeal  is  the  same  in  chancery  as  at  law.  Notice  of 
appeal  must  be  given  during  the  term,  and  entered  on  the 
journal ;  and  within  thirtt/  days  after  the  end  of  the  term  the  ap- 
pellant must  give  security  in  double  the  amount  of  the  decree 
appealed  from,  to  abide  the  event.  The  appeal  being  thus  per- 
fected, the  clerk  makes  out  a  transcript  of  the  proceedings,  which, 
together  with  the  original  papers,  he  transmits  to  the  court  above. 
The  effect  of  an  appeal  is  to  suspend  the  operation  of  the  decree, 
or  part  appealed  from,  except  as  to  its  lien  upon  real  estate. 
The  cause  goes  to  hearing  in  the  court  above,  on  the  pleadings 
presented  to  the  court  below  ;  unless  upon  terras  leave  be  granted 
to  amend.  If  the  plaintiff  be  the  appellant,  and  do  not  recover 
more  than  in  the  court  below,  exclusive  of  new  costs  and  inter- 
est, he  must  pay  costs.  If  the  defendant  appeal,  and  the  plain- 
tiff recovers  as  much  or  more  than  before,  exclusive  of  new  costs 
and  interest,  the  defendant  must  pay  costs.  It  follows,  from 
what  has  been  said,  that  if  your  failure  to  obtain  a  satisfactory 
decree  arose  from  the  want  of  evidence  which  might  have  been 
procured,  your  only  course  is  to  appeal ;  since  you  cannot  on  this 
ground  obtain  a  rehearing  or  review ;  but  you  may,  after  appeal, 
take  as  much  testimony  as  you  deem  necessary,  without  the  qual- 
ification that  it  must  be  newly  discovered.  The  time  given  for 
appeal,  you  will  bear  in  mind,  is  the  same  as  for  a  rehearing; 
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namely,  thirty  days.  If,  therefore,  you  suffer  this  time  to  elapse 
without  resorting  to  either  of  these,  your  only  recourse  will  be  a 
bill  of  review,  which  I  am  next  to  describe. 

Review,  (a)  The  only  remaining  method  of  avoiding  the  effect 
of  a  decree  is  by  a  hill  of  revieta.  It  is  in  the  nature  of  a  writ  of 
error  coram  nobisy  being  filed  in  the  same  court  whicli  renders  the 
decree  to  procure  an  alteration  or  reversal  of  such  decree.  It 
may  be  filed  by  any  party  to  the  decree,  or  his  representatives, 
at  any  time  within  five  years  from  the  date  of  the  decree ;  or  in 
case  of  disability,  five  years  from  the  removal  thereof.  It  may 
be  founded  either  upon  errors  appearing  on  the  face  of  the  recora, 
or  upon  new  matter  discovered  since  the  decree.  In  the  for- 
mer case,  it  may  be  filed  as  a  matter  of  course ;  in  the  latter, 
by  leave  of  the  court.  And  on  application  at  the  term,  to  wliich 
the  bill  is  filed,  the  court  will  order  proceedings  to  be  stayed 
upon  the  original  decree.  It  is  at  their  discretion  to  require  se- 
curity or  not.  By  the  English  practice,  the  court  look  only  to 
the  decree,  on  a  bill  of  review  for  error  in  the  record,  and  will 
not  examine  the  evidence  over  again ;  but  in  this  State,  owing  to 
the  facts  not  being  inserted  in  the  decree,  the  court  are  required 
to  re-examine  the  whole  case.  This  fact  sufficiently  demonstrates 
the  incorrectness  of  our  practice  in  not  stating  in  the  decree  the 
facts  upon  which  it  is  made.  The  bill  of  review  must  carefully 
recite  the  substance  of  all  the  former  proceedings,  and  specify 
particularly  the  matters  objected  to  ;  for  the  court  will  examine 
no  error  which  is  not  specified  in  the  bill.  All  the  original  par- 
ties must  be  made  parties  to  this  proceeding ;  and  they  may  set 
up  any  relevant  matter  in  defence,  whether  contained  in  the  for- 
mer proceedings  or  not.  If  the  bill  be  founded  on  new  mattery  it 
must  be  such  as  the  party  could  not  have  availed  himself  of  when 
the  former  decree  was  rendered ;  and  it  will  not  be  sustained 
after  a  demurrer  allowed  to  a  former  bill  of  review ;  nor  where 
the  original  decree  was  rendered  by  the  consent  of  parties.  You 
will  thus  j)crceive,  that  in  our  practice,  the  chief  difference  be- 
tween a  rehearing  and  review  is  in  the  time  within  which  they 
may  be  prosecuted ;  for  if  there  be  any  matters  which  can  be 
revised  in  one,  and  not  in  the  other,  they  are  very  few. 

Limitation  of  Suits.  (J)  We  have  already  seen  that  court*  of 
equity  are  not  within  the  strict  letter  of  the  statute  of  limitations, 
though  they  are  uniformly  governed  by  its  spirit.  Indeed,  the 
general  rule  is,  that  a  claim  which  would  have  been  barred  by  the 

(a)  Gazley  v.  Huber,  3  Ohio  State,  399  ;  Longworth  v.  Stnrges,  6  iil  143,  4  id. 
690.  A  decree,  like  a  verdict,  will  not  be  set  aside  on  the  ground  of  an  erroneous 
tiiiding,  unless  it  is  clearly  against  the  weight  of  evidence  or  unsu]>portcd  by  it.  Me- 
dina County  Mut.  Fire  Ins.  Co.  v.  Bollmeyer,  5  Oliio  State,  107. 

{b)  1  Storv  on  Equity,  §  64  a,  529  ;  *Bi?:elow  v.  Bigelow,  6  Ohio,  96  ;  Tattle  v, 
Wilson,  10  id*^  24  ;  Fahs  v,  Taylor,  10  id.  104  :  Ridley  v.  Hetmnn,  10  id.  624  ;  Rnne 
V.  Bloodgood,  7  Johns.  Ch.  90  ;  Piatt  v.  Vattier,  9  PettTs,  405  ;  Hovenden  v.  Annesly, 
2  Sch.  &  Lcf.  607  ;  McKnight  r.  Taylor,  1  Howard,  161  ;  Bowniau  v,  Wathen,  id. 
189  ;  Philips  v.  The  State,  5  Ohio  Stote,  122. 
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statute,  if  sued  at  law,  will  equally  be  barred  in  equity  by  lapse 
of  the  same  time,  and  vice  versd.  Thus  an  equitable  title  to  land 
will  not  be  enforced,  when  an  action  of  ejectment  would  be  barred 
by  the  statute.  So,  a  court  of  equity  will  not  compel  an  account, 
when  the  statute  has  barred  the  remedy  at  law.  The  case  of 
dower  in  this  State  furnishes  an  illustration  in  point ;  for  it  has 
been  held  that  the  petition  must  be  filed  within  twenty-one  years 
from  the  death  of  the  husband,  because  this  is  the  limitation  in 
ejectment.  But  while  the  general  rule  is  as  above  stated,  it  is  not 
universal.  There  are  cases  where  equity  has  held  a  party  barred 
by  lapse  of  time,  when  the  statute  would  not  have  been  a  bar, 
because  the  circumstances  evinced  gross  laches  without  any  excuse. 
And,  on  the  other  hand,  there  are  cases  where  a  much  longer  time 
than  the  statute  has  not  been  held  a  bar,  because  the  party  has 
shown  a  good  excuse  for  his  delay.  But  a  strong  case  must  be 
made  to  induce  a  court  of  chancery  to  depart  from  the  statute 
either  way. 

Survivorship.  Our  statute  provides  that  when  either  party  dies, 
during  the  pendency  of  a  suit  in  chancery,  the  same  may  be  revived j 
for  or  against  the  representatives  of  the  deceased,  in  the  same  man- 
ner as  a  suit  at  law.  Now,  a  suit  at  law  does  not  abate  by  the 
death  of  either  party ;  but  such  death  being  suggested,  a  citation 
issues,  if  need  be  to  the  representatives,  and  the  suit  proceeds  to 
judgment.  It  would  seem,  therefore,  that  in  this  State,  the  same 
course  may  be  taken  in  chancery  proceedings.  But  the  usual  prac- 
tice is  to  file  a  bill  of  revivor ^  setting  forth  the  original  proceedings 
and  the  cause  of  abatement ;  and  praying  that  the  suit  may  be 
revived,  and  stand  in  the  same  condition  as  if  the  death  had  not 
occurred.  If  other  new  matter  be  set  forth,  it  is  then  called  a  bill 
of  revivor  and  supplement^  and  the  books  abound  with  shadowy  dis- 
tinctions on  this  subject.  Thus,  they  speak  of  supplemental  bills, 
bills  of  revivor,  bills  of  revivor  and  settlement,  bills  in  the  nature 
of  a  bill  of  revivor,  bills  in  the  nature  of  a  supplemental  bill,  and 
so  on.  But  these  distinctions  serve  only  to  perplex  the  mind, 
without  any  use  whatsoever.  The  general  rule  is,  that  in  drawing 
a  bill  which  is  not  original^  the  proceedings  on  the  original  bill 
must  be  substantially  set  forth  in  the  first  place ;  and  then  any 
new  matter  may  be  added,  which  has  made  the  subsequent  bill 
necessary,  by  what  name  soever  the  latter  may  be  called.  This 
single  direction  will  be  a  sufficient  guide  in  the  construction  of  any 
secondary  bill  whatsoever. 

Complete  Record,  (a)     The  statute  provides  that  when  a  chan- 

(a)  Form  of  a  Complete  Record  in  Chancery,    Proceedings  in  chancery  before  the 

court  of ,  within  and  for  the  county  of ,  and  State  of ,  on  the 

[date  of  final  decree],  in  a  certain  cause,  wherein  — ^^  is  plaintiff,   and 

— —  is  defendant.     Be  it  remembered  that  heretofore,  to  wit,  on  the  ,  the 

said  complainant  filed  in  the  office  of  the  clerk  of  said  court  a  certain  bill  in  chancery, 
in  the  words  and  figures  following,  to  wit :  fHere  copy  the  bill  and  exhibits] ;  and 
thereupon  the  following  subpcena  was  issued  out  of  the  said  clerk's  office,  to  wit : 
[here  copy  the  subpoena]  ;  and  afterwards,  to  wit,  on  the  ,  the  sheriif  of  said 

46 


722  CHAKCEBY  PBOOEEDIHGS. 

eery  cause  has  been  finally  determined,  the  clerk  shall  enter  to- 
gether in  order,  the  bill,  answer,  pleadings,  exhibits,  reports, 
decretal  orders,  statement  of  facts  found  by  a  jury  or  agreed  by 
the  parties,  and  the  decree,  in  a  book  kept  for  that  purpose,  which 
shall  be  signed  by  the  court  at  the  next  term,  as  of  the  day  on 
which  such  decree  was  pronounced.  Of  course  this  record  must 
be  made  up  in  the  first  vacation  after  the  final  decision.  But  as 
the  purpose  and  effect  of  such  record  are  the  same  as  of  the  record 
of  proceedings  at  law,  no  further  comment  is  necessary.  I  would 
again,  however,  repeat  the  observation  that  it  would  be  a  most 
useful  exercise  to  make  up  for  yourselves  a  complete  record  of 
all  the  proceedings  in  a  chancery  suit,  and  repeat  the  operation 
until  you  become  perfectly  familiar  with  all  its  parts. 

§  227.  Subjects  of  Chancery  JurlBdiction.     I  have  now  fulfilled 

my  purpose  in  relation  to  chancery  practice.  I  have  exhibited  an 
outline  of  the  proceedings  in  a  cause,  from  its  commencement  to 
its  final  termination.  To  have  entered  more  into  detail  would  only 
have  perplexed  the  memory.  Tlie  sketch  now  presented  is  suflH- 
cicntly  full  to  illustrate  the  philosophy  of  chancery  practice,  and  to 
mark  the  wide  difference  between  these  proceedings  and  proceed- 
ings at  law.  We  are  now  prepared  to  understand  the  reasons  why 
the  court  of  chancery,  by  a  course  of  gradual  usurpation,  acquired 
its  present  widely  extended  and  most  beneficial  jurisdiction.    The 

coanty  returned  the  said  subpNoena  indorsed  as  follows,  to  wit :  fbere  copy  the  sheriff's 
return] ;  and  afterwards,  to  wit,  on  the  ,  the  said  defenaant  filed  in  the  said 

clerk's  office  a  demurrer  to  said  bill,  in  the  words  and  figures  following,  to  wit :  [here 
copy  the  demurrer]  ;  and  afterwards,  to  wit,  on  the  ,  the  said  complainant  filed 

in  the  said  clerk's  office  a  joinder  in  demurrer,  in  the  words  and  figures  foUowing,  to 

wit :    [here  copy  the  joinder] ;  and  afterwards,  to  wit,  at  the term  of  said 

court,  on  motion  of  the  said  — -^  this  cause  was  continue<l.     And  afterwards,  to 

wit,  at  the term  of  said  court,  to  wit,  on  the  ,  this  cause  came  on  to  be 

heard  upon  the  demurrer  to  the  said  bill,  and  was  argued  by  counsel ;  and  the  court 
overruled  the  said  demurrer  with  costs  ;  and  thereupon,  the  said  defendant  moved  the 
court  for  leave  to  answer  the  said  bill,  and  filed  in  the  said  clerk's  office  an  affidavit, 
in  the  words  and  figures  following,  to  wit :  [liere  copy  the  affidavit]  ;  and  thereupon 

leave  was  granted  to  answer  the  said  bill  in days,  and  the  cause  was  continued. 

And  afterwards,  to  wit,  on  the ,  the  said   defendant  filed  in  the  said  clerk's 

office  an  answer  to  the  said  bill,  in  the  words  and  figures  following,  to  wit :  [here  copy 

the  answer  and  exhibits] ;  and  afterwards,  to  wit,  on  the ,  the  said  complainant 

filed  in  the  said  clerk's  office  exceptions  to  the  said  answer,  in  the  words  ami  figures 
following,  to  wit :  [here  copy  the  exceptions] ;  and  afterwards,  to  wit,  at  the  ■ 

term  of  said  court,  to  wit,  on  the ,  this  cause  came  on  to  be  heard  upon  the 

exceptions  of  the  said  answer,  and  was  argued  by  counsel,  and  the  court  overruled  the 
said  exceptions,  with  costs ;  and  thereupon  the  said  complainant  filed  in  the  said 
clerk's  ofhce  a  n?plication  to  the  said  answer,  in  the  words  and  figures  foUowing,  to 
wit :  [here  copy  the  replication] ;  and  afterwards,  to  wit,  on  the ,  the  said  com- 
plainant filed  in  tlie  said  clerk's  office  certain  depositions,  in  the  words  and  figures  fol- 
lowing, to  wit  :  [here  copy  the  depositions]  ;  and  afterwards,  to  wit,   on  the , 

the  said  defendant  filed  m  the  said  clerk's  office  certain  depositions,  in  the  words  and 
figures  following,  to  wit :  [here  copy  the  depositions]  ;  and  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  this  cAuse  came  on  to  be  heard  upon  the  bill,  answer, 
exhibits  replication,  and  testimony,  and  was  argued  by  counsel ;  and  thereupon  the 
court  found  that,  &c.  [set  forth  the  facts  found  by  the  court]  ;  and  thereupon  the 
court  onlered  and  decreed  that,  &c.  [set  forth  the  decree]. 

The  certificates  are  the  same  as  those  appended  to  the  complete  record  in  law  ;  to 
be  found  in  a  preceding  note. 
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two  leading  principles  upon  which  this  jurisdiction  depends  have 
already  been  referred  to ;  namely,  the  absence  of  an  adequate  rem- 
edy at  law,  and  the  existence  of  an  enactment  or  precedent  suited 
to  the  case.  But  I  am  now  to  consider  the  leading  subjects,  to 
which,  in  conformity  with  these  principles,  this  jurisdiction  ex- 
tends. These  subjects  have  usually  been  divided  into  three  classes ; 
namely,  firsts  those  in  which  the  jurisdiction  is  exclunve  of  the 
courts  of  law ;  secondly ^  those  in  which  it  is  concurrent ;  thirdly ^ 
those  in  which  it  is  assistant  But  I  have  thought  that  the  most 
simple  course  would  be,  to  tiake  up  those  subjects  in  some  conven- 
ient order,  without  reference  to  the  above  classification ;  and  in 
commenting  on  each,  to  specify  the  character  of  the  jurisdiction 
exercised  over  it.  To  ascertain  what  subjects  are  embraced  under 
chancery  jurisdiction,  we  must  refer  first  to  the  statutes^  which 
confer  special  jurisdiction  in  several  cases ;  and  secondly  to  the 
precedents^  or  usages^  which  settle  the  question  of  jurisdiction  in 
all  other  cases,  and  I  shall  take  occasion  to  describe  several  mat- 
ters, the  proceedings  in  which  are  analogous  to  those  in  chancery, 
though  not  strictly  chancery  proceedings.  In  our  preceding  dis- 
cussions relating  to  persons  and  property,  it  was  inevitable  that 
I  should  make  frequent  reference  to  the  subjects  which  I  am  here 
to  consider.  But  we  shall  now  have  the  advantage  of  viewing 
them  in  connection.  I  shall  first  speak  of  those  for  which  there 
is  special  statutory  provision,  and  then  of  those  which  depend  upon 
precedent. 

1.  When  Title  is  Disturbed,  (a)  When  one  person  has  the 
legal  title  and  possession  of  land  to  which  another  sets  up  a  claim 
of  title,  by  our  statute  the  possessor  may  file  his  bill  against  the 
claimant,  setting  forth  these  facts,  and  praying  that  his  title  may 
be  quieted ;  and,  if  he  establish  his  title,  the  defendant  will  be 
decreed  to  release  his  claim  and  pay  the  costs ;  or,  if  the  defend- 
ant succeed  in  making  good  his  claim  to  a  better  title,  the  court 
will  decree  a  conveyance  by  the  plaintiff  to  him,  with  costs.  If, 
however,  the  defendant  disclaim  any  interest,  the  plaintiff  having 
thus  attained  his  object,  must  pay  the  costs.  It  has  been  decided 
that  the  assertion  of  a  judgment  lien  upon  land  in  the  posses- 
sion of  another  is  a  claim  coming  within  this  provision.  In  cases 
of  this  kind,  it  is  clear  that  the  plaintiff  is  without  remedy  at 
law ;  because  being  in  possession,  he  cannot  bring  an  ejectment 
to  try  his  title.  A  chancery  proceeding  is,  therefore,  the  only 
method  of  quieting  his  title ;  and  this  is  sometimes  called  a  bill 
of  peace. 

(a)  Quieting  Title.  Actual  possession  must  be  alleged  and  proved.  Clark  v.  Hub- 
bard, 8  Ohio,  382.  Where  a  sale  on  execution  would  pass  no  title,  but  throw  a  cloud 
over  that  of  complainant,  chancery  wiU  interfere.  Norton  v,  Beaver,  5  Ohio,  178. 
The  doubt  whether  an  administrator  can  release  an  equity  of  redemption  is  a  ground 
for  quieting  title.  Bank  IT.  S.  v,  Piatt,  5  Ohio,  640.  The  remedy  by  our  statute  is 
more  extensive  than  the  quia  timet  bill  in  England.  Douglass  v.  Scott,  6  Ohio,  194. 
An  heir,  seeking  to  quiet  his  title  against  a  void  sale  by  an  administrator,  must  x«fund 
taxes,  but  not  purchase-money.     Nowler  v,  Coit,  1  Ohio,  519. 
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2.  When  a  debtor  absconds,  (a)  When  a  person  has  a  9uit  at 
law  or  in  chancery,  for  the  recovery  of  money  or  damages,  j?en(2tn^ 
against  a  non-resident  or  absconding  defendant,  or  one  who  secretes 
his  property,  by  our  statute  the  plaintiff  may  file  his  bill,  setting 
forth  these  facts,  with  an  affidavit  of  their  truth,  against  any  per- 
son who  is  indebted  to  the  original  defendant,  or  who  is  in  pos- 
session of  any  personal  property  belonging  to  him ;  and  the  court 
will  enjoin  such  person  from  paying  over  such  debt,  or  parting  with 
such  property,  until  the  original  suit  shall  have  been  disposed  of ; 
so  that  if  the  plaintiff  prevail  in  that  suit  he  will  have  this  fund  to 
satisfy  his  judgment.  The  defendant  in  this  suit,  from  the  service 
of  the  subpoena,  becomes  a  trustee  or  garnishee  for  the  plaintiff, 
and  is  responsible  to  him  for  the  debt  or  property.  This  remedy, 
it  will  be  perceived,  differs  from  the  legal  remedy  by  attachment 
in  this,  that  here  a  suit  is  BlresLij  pending  ;  whereas  an  attachment 
is  itself  the  commencement  of  a  suit.  This  proceeding  can  only 
be  resorted  to  when  the  original  suit  would  survive  in  case  of  the 
death  of  either  party,  because  in  no  other  case  would  it  be  proper 
to  allow  the  plaintiff  to  proceed  at  once  against  the  property  of 
the  original  defendant ;  but  then  it  provides  for  an  important  case, 
in  which,  on  account  of  the  pendency  of  the  original  suit,  there 
could  be  no  adequate  remedy  at  law.  The  reason  for  requiring 
an  affidavit  in  this  case  is,  that  the  court  are  required  to  act  before 
hearing  the  other  party. 

3.  Subjecting  Equities :  when  Execution  camwt  he  levied,  (5) 
When  a  judgment  or  decree  has  been  obtained  against  a  debtor 
who  has  no  real  or  personal  property  subject  to  execution  at  law,  by 
our  statute  the  plaintiff  may  file  his  bill  by  setting  forth  these  facts, 
and  praying  to  subject  to  the  payment  of  such  judgment  or  decree 
any  property  or  effects  of  the  defendant  not  liable  to  execution ; 
including,  firsts  all  equitable  interests  in  real  estate,  of  whatever 
nature ;  secondly^  all  shares  in  joint-stock  companies ;  thirdly ^  all 
choses  in  action^  or  debts  duo  or  to  become  due  to  the  defendant ; 
Biid^  fourthly  J  all  effects  in  the  hands  of  third  persons  belonging  to 
the  defendant.  These  four  classes  comprehend  all  kinds  of  prop- 
erty not  liable  to  execution,  with  the  exception  of  certain  privi- 
leged articles  before  alluded  to ;  and  thus  the  plaintiff  has  a 
remedy  in  equity  when  he  could  have  none  at  law. 

4.  Ne  exeat  (<?)     When  one  person  wishes  to  prevent  another, 

(a)  The  Code,  as  has  been  stated,  supersedes  the  necessity  of  this  proceeding. 

{b)  This  is  commonly  called  a  creditor's  bill.  It  is  not  necossary  that  execution 
should  be  issued  where  it  is  shown  to  be  unavailing.  Gilmore  v.  Miami,  2  Ohio,  294  ; 
Piatt  V.  St.  Clair,  6  id.  227.  A  judgment  creditor  acquires  no  lien  upon  the  unleviable 
property  of  his  debtor,  until  he  files  his  bill  to  charge  it.  Douglass  v.  Huston,  6  Ohio, 
156.  An  occupant,  under  a  parol  declaration  that  he  may  remain  during  life,  has  not 
such  an  equity  as  can  be  subjected  by  this  proceeding.  Waggoner  v.  Speck,  3  Ohio, 
292.  The  bill  must  distinctly  allege  the  want  of  unleviable  property.  Clark  v. 
Strong,  16  Ohio,  317. 

The  Code,  by  its  provisionB  in  aid  of  execution,  supersedes  the  necessity  of  this 
proceeding. 

(c)  See  Beame8*8  Ne  Exeat ;  Story  on  Equity,  chap.  40  ;  1  Newland^  234 ;  Wiloox» 
818. 
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who  is  equitably  indebted  to  him  without  security,  from  leaving 
the  State  until  he  shall  have  given  security,  by  our  statute,  as  well 
as  by  general  usage,  he  may  file  his  bill,  alleging  such  indebtedness 
and  intended  departure,  and  praying  for  a  writ  of  ne  exeat  against 
the  defendant.  The  bill  must  be  verified  by  affidavit,  because  it 
requires  the  immediate  action  of  the  court.  In  term  time  it  may 
be  allowed  by  either  court,  and  in  vacation  by  any  judge  of  the 
supreme  court,  or  by  the  president  judge  of  the  common  pleas. 
The  court  or  judge  allowing  the  writ  determines  the  amount  in 
which  security  shall  be  given  to  the  plaintiff,  and  the  writ  then 
issues  in  place  of  a  subpoena.  After  reciting  the  cause  of  com- 
plaint, it  commands  the  sheriff  to  cause  the  defendant  to  give  him 
security,  in  the  specified  sum,  that  he  will  not  depart  out  of  tlie 
State  without  leave  of  the  court ;  and,  in  default  thereof,  to  com- 
mit him  to  jail,  and  return  his  proceedings  forthwith.  If  the 
defendant,  by  his  answer,  satisfy  the  court  that  there  is  no  reason 
for  such  restraint,  or  give  security  to  perform  the  decree,  the  writ 
will  be  discharged.  This  writ,  you  will  observe,  is  in  the  nature  of 
equitable  bail,  and  the  general  rule  is,  that  it  will  not  be  granted 
when  the  plaintiff  could  have  bail  at  law.  As  it  operates  in  direct 
restraint  of  personal  liberty,  the  court  will  require  a  very  strong 
case  to  be  made  before  they  will  interfere.  It  would  seem  that  the 
bill  must  be  explicit  as  to  the  indebtedness  of  the  defendant ;  his 
intention  soon  to  leave  the  State,  evinced  either  by  threats  or  other 
significant  indications;  and  the  danger  thence  resulting  to  the 
plaintiff's  claim.  Nor  must  the  debt  be  dependent  on  a  contin- 
gency ;  it  must  be  certain.  If  these  facts  exist,  and  the  debt  be  an 
equitable  one,  there  being  no  remedy  at  law,  this  writ  may  be  ap- 
plied for.  And  there  are  two  cases  in  which  this  writ  will  be 
granted  upon  merely  legal  claims.  The  first  is  the  case  of  alimony 
decreed  to  the  wife.  The  second  is  that  of  an  account,  where  the 
defendant  admits  a  balance  due  the  plaintiff,  but  the  plaintiff 
claims  a  greater  balance. 

6,  Injunction,  (a)     Where  one  person  is  in  danger  of  receiving 

{a)  See  Eden  on  Injnnctions  ;  Hilliard  on  Injunctions  ;  Joyce  on  Injunctions ; 
High  on  lujunctions  ;  2  Stoiy  on  Equity,  eh.  xxiii. ;  and  the  books  on  chancery  prac- 
tice generally.  The  Code  dispenses  with  the  writ  of  iniunction,  and  substitutes  '*a 
command  to  refrain  from  a  particular  act,"  which  may  either  be  the  final  judgment  in 
an  action,  or  may  be  allowed,  by  interlocutory  order,  as  a  provisional  remedy,  in  a  case 
of  **  great  or  irreparable  injury"  or  where  the  act  to  oe  restrained  would  tend  to 
render  the  judgment  sought  **  ineffectual,"  or  where  any  statute  may  siiecifically  pro- 
vide for  such  restraining  order.  §  5571  et  seq.  But  the  general  usages  governing 
injnnctions  are  not  essentially  altered,  unless,  perhaps,  by  enlarging  the  scope  of  this 
preventive  remedy.  The  federal  and  State  courts  ao  not  interfere  with  each  other's 
proceedings  by  injunction.  Rogers  v.  Cincinnati,  5  M'Lean,  837  ;  M'Leod  v.  Duncan, 
6  id.  342.  As  to  injunctions  to  restrain  the  collection  of  illegal  taxes,  see  Burnet  v. 
Cincinnati,  8  Ohio,  72  ;  M'Coy  r.  Chillicothe,  8  id.  370 ;  Osbom  v.  Bank  U.  S.,  9 
Wheatou,  871.  An  injunction  will  not  be  allowed  to  restrain  a  trespass,  even  in  re- 
Bpect  to  a  ferry  landing,  unless  the  franchise  is  in  question.  Ross  v.  Page,  6  Ohio, 
166.  Execution  may  be  properly  stayed  where  a  sale  would  convey  no  title.  Bank 
U.  S.  r.  Schultz,  2  Ohio,  471.  A  stay  of  levy  upon  chattels  is  equivalent  to  setting  it 
aside.  Bisbee  v.  Hall,  8  Ohio,  449.  As  to  the  liability  of  a  surety  on  an  injunction 
bond,  see  Hall  v.  Williamson,  9  Ohio  State,  17. 

Ixg'nnctions  are  prohibitory  or  mandatory.    They  are  alike  restraining  orders  in 
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irreparable  injury  from  another,  if  not  prevented  by  immediate 
interference,  by  our  statute,  as  well  as  by  general  usage,  he  may 
file  his  bill,  praying  for  an  injunction  against  the  defendant ;  and 
the  injunction  may  be  allowed  in  the  following  cases :  1.  To  pre- 
vent or  stay  the  commission  of  waste.  What  waste  is  has  been 
before  considered.  In  this  case,  the  allowance  of  the  injunction 
may  be  made  by  the  supreme  court,  or  any  judge  thereof ;  and  by 
the  common  pleas,  or  any  president  judge  thereof.  2.  To  stay 
proceedings  of  the  courts  of  law,  at  any  stage  thereof,  either  before 
or  after  judgment.  In  this  case,  the  allowance  may  be  made  by 
either  of  the  courts,  or  any  judge  thereof ;  but  the  supreme  court 
or  one  of  its  judges  will  not  allow  an  injunction  in  this  case, 

form.  Prohibitory  injunctions  restrain  the  doing  of  an  act.  Mandatory  injanctions 
ordinarily  restrain  the  continuance  of  an  act,  and  thereby  require  the  defendant  to 
undo  some  wrong  already  committed  ;  for  example,  to  restrain  the  continuance  of  a 
building,  wall,  or  dam  which  has  been  constructed,  or  to  restrain  the  keeping  of  books 
away  from  their  proper  depositary.  It  has  lately  been  allowed  to  restiuin  a  party  from 
failing  to  perform  his  covenants,  where  the  court  could  not  grant  a  decree  ror  specific 
|>erformance,  owing  to  the  impracticabilitv  of  the  coui-t's  supervising  the  performance 
of  the  jmrticular  covenants.     Cook  v.  Chilcott,  L.  R.  8  Chy.  Div.  694. 

A  provisional  injunction  will  not  be  ^nted  without  notice  to  the  defendant,  nnleat 
the  emergency  is  such  that  giving  notice  would  substantially  defeat  the  application. 
In  such  case  the  restraining  order  b  made  to  last  a  s];>ecified  number  of  days,  so  that 
it  will  expii-o  by  its  own  limitation,  and  cannot,  if  wrongfully  allowed,  be  kept  alive 
by  aj)peal  from  an  interlocutory  order  dissolving  it. 

U ix>n  an  application  for  a  provisional  injunction  the  baljince  of  probable  injury  to 
be  caused  by  allowing  or  refusing  it,  has  weight  both  in  prohibitory  and  mandatoiy 
injunctions.  The  samo  is  true  in  final  decrees  in  mandatory  injunctions.  Senior  n. 
Pawson,  L.  R.  3  Ek].  330  ;  Meyer's  Appeal,  Penn.  State,  164.  The  right  to  use  discte- 
tion  as  to  granting  or  refusing  a  prohibitory  injunction  iiy  final  decree,  on  that  ground 
was  declared  in  England  in  Flooks  v.  Southwest  R.  R.  Co.,  1  Smale  &  Gif.  142 ; 
Graham  v.  Birkenhead  R.  R.  Co.,  2  McN.  &  G.  159  ;  and  Hodgson  v.  Earl  Powis,  1 
De  Gex,  M.  &  G.  6.  But  in  practice,  an  injunction  at  least  in  cases  of  nuisance  is 
never  in  England  refused  on  the  ground  of  damage  that  will  thei-eby  be  caused  to  the 
defendant  or  his  employees  and  dei)endants  by  its  allowance.  Att*y-Gen.  v.  Colney 
Hatch  Asylum,  L.  R.  4  E*].  146;  Att'y-Gen.  r.  Binningliam,  4  K.  &  J.  528  ;  Att'y- 
Gen.  V.  Corporation  of  Leeds,  L.  K.  5  Chy.  A]>.  587.  in  such  extreme  c&ses  the 
defendant  is  allowed  leave  to  apply  for  a  stay  of  the  issuing  of  the  order  of  injunction 
from  time  to  time.  In  the  United  States  an  injunction  to  restrain  a  giievous  nuisance 
has  been  refused  and  the  coinnlainant  left  to  liis  action  for  damages,  simply  on  the 
ground  that  its  allowance  would  destroy  large  an<l  costly  works  and  throw  many  per- 
sons out  of  employment.  Richanls's  ApjXfal,  57  Penn.  State,  107  ;  Hackenstein  s  Ap- 
peal, 70  Penn.  State,  102.  On  the  same  ground  of  overplus  of  damage,  the  courts  m 
New  Jersey  have  refused  to  allow  an  injunction  restraining  the  running  or  operating  a 
railway.  Torrey  r.  C.  &  A.  R.  R.  Co.,  3  C.  E.  Green,  293  ;  Hackensnck  Imp.  Co.  v, 
N.  J.  Midi.  R.  R.  Co.,  7  C.  E.  Green,  94  ;  Erie  R.  R.  Co.  v.  Del.  &  W.  R.  R.  Co.,  6 
<  \  E.  Green,  283.  In  England  such  injunction  is  allowed.  Cossens  v,  Bangor  R.  R. 
Co.,  L.  R.  1  Chy.  Ap.  594. 

It  was  held  that  an  iniunction  will  not  be  allowed  to  restrain  the  publication  of  a 
libel  in  any  case,  in  Prudential  Assurance  Co.  v.  Knott,  L.  R.  10  Chy.  App.  142,  and 
Fisher  v.  Ai>ollinaris  Co.,  id.,  p.  297.  These  cases  overrule<l  Si)rinj;head  i:)pinning  Co. 
r.  Hiley,  L.  R.  6  Eq.  561  ;  Dixon  v,  HoMen,  L.  R.  7  Eq.  494  ;  and  Maxwell  v.  Hogg, 
L.  R.  2  Chy.  App.  307,  and  affirmed  the  earlier  case  of  Clark  v.  Freenjan,  11  Beav. 
112  ;  but  were  themselves  in  turn  overruled  by  Thorlev's  Cattle  Food  Co.  t'.  Massam, 
L.  R.  6  Chy.  Div.  582;  and  14  Chy.  Div.  763  :  Dicks  v.  Brooks,  L.  R.  16  Chy. 
Div.  22  ;  and  Halsey  r.  Brotherhood,  L.  R.  19  Chy.  Div.  386.  The  rule  seems  to 
be  that  while  an  injunction  will  not  be  allowed  to  restrain  the  publication  of  a  per- 
sonal libel,  it  will  be  allowed  to  restrain  the  publication  of  statements  concerning 
the  i)laintifrs  proi)erty,  provided  such  statements  are  not  only  untrue  and  injurious, 
but  are  known  to  be  untrue,  or  are  made  without  probable  cause  and  with  intent  to 
ii^ure. 
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unless  the  matter  in  dispute  be  of  sufficient  value  to  .give  original 
jurisdiction  to  the  common  pleas,  that  is,  one  hundred  dollars ;  nor 
will  the  latter,  unless  the  value  amount  to  twenty  dollars.  The 
bill  must  be  verified  by  affidavit ;  and  the  plaintiff  must  give  a 
bond  of  indemnity  to  the  defendant,  in  such  sum  as  the  court  or 
judge  shall  determine,  to  be  approved  by  the  clerk  before  the  in- 
junction can  take  effect.  The  clerk  then  indorses  on  the  Bubpcenay 
"  injunction  allowed  and  bail  given  ;  "  and  this  is  declared  to  super- 
sede the  necessity  of  a  writ  of  injunction  in  such  case.  If  the 
effect  of  the  injunction  be  to  stay  the  collection  of  money,  and  it 
be  dissolved  in  the  common  pleas,  the  decree  for  the  defendant 
will  embrace  a  penalty  of  five  per  cent  besides  the  original  judg- 
ment, interest,  and  costs ;  and  if  the  plaintiff  appeal  therefrom, 
and  fail,  the  penalty  will  be  doubled.  If  the  money  has  been 
actually  collected  by  the  officer,  but  not  paid  over,  he  must  pay  it 
back  again,  upon  the  allowance  of  the  injunction,  unless  the  court 
otherwise  order ;  and  upon  refusal  so  to  do  he  may  be  amerced^  as 
in  other  cases.  3.  In  all  other  cases  where  it  is  usual  for  courts  of 
equity  to  interfere  by  injunction.  In  these  cases,  the  bill  must  be 
verified  by  affidavit,  and  may  be  allowed  upon  such  conditions  as 
the  court  may  think  proper  to  annex.  The  most  usual  cases  com- 
ing within  this  class  are :  To  restrain  the  infringement  of  copy- 
rights and  patents  ;  to  prevent  the  transfer  of  negotiable  paper  or 
stock ;  to  prevent  nuisances,  and  to  prevent  irreparable  injury  of 
any  description.  Bills  of  injunction  do  not  differ  in  form  from 
other  bills  except  in  the  additional  prayer  that  the  defendant  may 
be  enjoined  from  doing  the  act  complained  of.  It  would  seem  as 
if  the  only  case  where  an  affidavit  is  not  required  by  the  statute, 
is  where  the  injunction  is  to  stay  wa^te  ;  and  this  is  probably  an 
accidental  omission,  for  the  general  principle  is,  that  whenever  the 
immediate  action  of  the  court  is  asked  without  hearing  the  other 
party,  the  bill  must  be  verified  by  affidavit.  Security  is  not 
expressly  required,  except  in  case  of  injunction  to  stay  legal  pro- 
ceedings, but  may  be  ordered  whenever  the  court  see  proper. 
The  only  case  where  an  associate  judge  of  the  common  pleas  can 
allow  an  injunction,  is  to  stay  legal  proceedings.  On  coming  in 
of  the  demurrer,  plea,  or  answer  to  the  bill  of  injunction,  the  de- 
fendant may  move  to  dissolve  the  injunction,  and  have  a  hearing 
at  once  on  that  question.  If  this  motion  fail,  the  cause  will  take 
the  usual  course  ;  and  if  on  final  hearing  the  plaintiff  prevail,  the 
decree  will  bo  that  the  injunction  be  perpetual.  We  have  seen 
how  obedience  to  decrees  is  generally  enforced ;  but  the  statute 
has  a  special  provision  in  reference  to  waste  which  authorizes 
either  court  in  term,  or  any  judge  of  the  supreme  court,  or  presi- 
dent judge  of  the  common  picas,  in  vacation,  to  enforce  obedi- 
ence by  attachment,  fine,  and  imprisonment.  We  have  seen  that 
the  statute  does  not  prohibit  the  issuing  a  writ  of  injunction  in 
any  case ;  but  merely  supersedes  the  necessity  of  it,  where  security 
has  been  given  to  stay  legal  proceedings.     Accordingly,  in  all 
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other  cases  a  writ  must  issue.  Its  form  will  be  readily  imagined 
without  a  description.  There  are  two  other  special  cases  of  injunc- 
tion authorized  by  statute :  namely,  firnt^  where  a  bill  has  been 
filed  in  the  second  class  of  cases  before  mentioned,  against  the 
property  of  a  non-resident  or  absconding  debtor ;  and,  secondly ^  to 
prevent  the  collection  of  a  school-house  tax  illegally  assessed ;  but 
of  these  there  is  nothing  peculiar  to  be  said.  It  will  be  readily 
perceived  that  all  cases  of  injunction  come  clearly  within  the  prin- 
ciple of  there  being  no  adequate  remedy  at  law.  The  law  might 
perhaps  give  damages  for  the  injury  when  done,  but  has  no  such 
preventive  power  as  this  which  a  court  of  chancery  exerts.  Be- 
sides, in  many  cases,  damages  would  be  altogether  inadequate, 
even  if  they  were  sure  to  be  recovered  ;  and  in  all  cases,  it  is  bet- 
ter, as  a  general  principle,  to  prevent  the  injury  from  being  done, 
than  to  run  the  risk  of  obtaining  compensation  after  it  is  done. 
Indeed,  there  is  no  point  of  view  in  which  the  exercise  of  chan- 
cery power  appears  more  beneficial  and  important,  than  when  it 
judiciously  interferes  by  injunction  to  prevent  the  commission  of 
injuries.  It  was  undoubtedly  a  very  bold  movement,  on  the  part 
of  the  first  chancellor  who  granted  an  injunction  to  stay  legal  pro- 
ceedings ;  and  we  know,  as  a  matter  of  history,  that  this  interfere 
ence  met  with  the  most  strenuous  opposition  from  the  courts  of 
law.  A  long  and  exceedingly  bitter  controversy  was  carried  on 
between  tlie  two  courts  ;  but  the  court  of  chancery  ultimately  pre- 
vailed ;  and  what  was  at  first  a  clear  and  manifest  usurpation  of 
power,  at  last  received  the  sanction  of  the  king  and  parliament, 
on  accoimt  of  the  obvious  utility  of  its  prudent  exercise.  In  fact, 
were  there  not  a  power  lodged  somewhere  to  stay  legal  proceed- 
ings, the  benign  purposes  of  justice  would  often  be  so  perverted 
that  remedies  would  become  in  themselves  injuries. 

6.  Contesting  of  Wills,  (a) '  When  the  heir  of  a  deceased  ances- 
tor or  any  person  interested,  wishes  to  contest  the  validity  of  a 
will^  after  probate,  there  being  no  law  proceeding  for  this  purpose, 
our  statute  allows  him  to  file  his  bill  in  chancery ;  and  thereupon 
an  issue  is  made  up  for  a  jury  to  try  whether  the  writing  produced 
be  the  last  will  of  the  testator,  or  not.  The  mode  of  making  up 
this  issue  has  been  determined  by  the  court  as  we  have  before 
seen.  The  verdict  of  the  jury  is  final,  unless  a  new  trial  be 
granted,  or  there  be  an  appeal  to  the  district  court.  We  have 
before  seen,  when  speaking  of  the  probate  of  a  will,  that  the 
testimony  is  taken  down  in  writing  and  filed  with  the  will.  On 
the  trial  before  the  jury,  this  testimony  may  be  used.  The  time 
limited  for  contesting  a  will  is  two  years  from  the  probate  ;  and 
in  case  of  disability^  two  years  from  the  removal  thereof;  and 
in  this  one  instance,  probably  from  inadvertence,  absence  from 

{a)  See  ante,  lee.  30  ;  2  St^ry,  Eo.  ch.  29  ;  Greene  v,  Greene,  5  Ohio,  278  ;  Hatha- 
way's  will,  4  Ohio  State,  383.  This  proceeding  is  not  affected  by  the  Code.  See 
Myres  i\  Mynjs,  6  Ohio  State,  221  ;  Brown  v,  Griffiths,  11  Ohio  State,  329 ;  Banning 
V.  Banning,  12  Ohio  State,  437. 
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the  State  is  mentioned  as  one  of  the  disabilities.     In  all  other 
cases,  we  have  seen  that  it  has  ceased  to  constitute  a  disability. 

7.  Mortgages,  (a)  The  nature  of  mortgages  has  been  already- 
explained.  We  have  seen  that  their  present  legal  character  is 
derived  from  the  doctrines  established  by  the  court  of  chancery  ; 
and  that  the  most  efficient  remedies  both  for  mortgagor  and  mort- 
gagee are  in  chancery.  1.  If  the  debt  be  not  paid  at  maturity,  the 
mortgagee  may  file  his  bill  of  foreclosure,  setting  forth  his  claim, 
and  making  the  mortgagor  and  all  persons  interested  parties;  and 
may  thus  procure  a  sale  of  the  land  for  the  payment  of  his  debt, 
according  to  its  priority.  The  decree  should  be  so  drawn  as  to 
give  the  mortgagor  a  short  time  within  which  to  prevent  a  sale  by 
payment.  The  sale  may  be  made  by  the  sheriff  or  master,  as  the 
court  may  direct,  and  the  proceedings  are  the  same  as  in  sales  on 
execution.  2.  If  the  mortgagee  have  obtained  possession  of  the 
land  in  any  other  way  than  by  foreclosure,  the  mortgagor  may 
file  his  bill  to  redeem  the  land,  by  paying  the  debt  and  interest ; 
and  the  court  will  decree  accordingly.  The  limitation  in  both 
cases  is  the  same  as  in  ejectment ;  namely,  twenty-one  years.  It 
may  be  well  to  remark  that  the  original  pretext  for  chancery  in- 
terference with  respect  to  mortgagees,  was  to  prevent  a  penalty  or 
forfeiture,  by  substituting  a  fair  compensation.  Indeed,  equity 
abhors  penalties  and  forfeitures  under  all  circumstances,  and,  as 
a  general  rule,  will  always  interfere  to  prevent  them,  in  cases 
admitting  of  a  conscientious  adjustment.  (5) 

8.  Dower,  (c)  Where  a  widow  wishes  to  obtain  an  assignment 
of  her  dower,  which  has  been  before  described,  our  statute  re- 
quires her  to  proceed  by  bill  in  chancery  ;  and  thus  virtually  does 
away  with  proceedings  at  law.  The  bill  sets  forth  the  grounds 
of  her  right,  describing  the  tracts  of  which  she  claims  to  be  en- 
dowed ;  and  the  heirs  or  assigns  of  her  husband  are  made  defend- 
ants. If  there  be  any  mortgagees  or  other  encumbrancers,  they 
may  set  up  their  righte  by  a  cross-bill.  If  the  lands  lie  in  several 
counties,  the  bill  must  be  filed  in  that  county  where  the  principal 
messuage  of  her  husband  was ;  and  the  court  may,  at  their  dis- 
cretion, order  the  whole  dower  to  be  assigned,  not  only  in  one 
county,  but  in  one  tract  where  it  will  not  prejudice  the  rights  of 
others.  If  the  land  cannot  be  conveniently  divided,  dower  may 
be  assigned  in  a  special  manner,  as  one-third  of  the  rents  or  in- 
come. The  decree  directs  the  sheriff  to  cause  the  dower  to  be  set 
off  by  three  disinterested  men  under  oath ;  and  if  the  court  ap- 
prove of  their  proceedings,  a  writ  of  seisin  is  directed  to  issue,  by 
virtue  of  which  the  sheriff  delivers  possession  to  her.  The  great 
advantage  of  proceeding  in  chancery  to  obtain  dower  is,  that  this 

(a)  See  ante,  lee.  25  ;  2  Story,  £q.  ch.  29,  84.  The  Code  embtBoes  proceediDgs  in 
foreclosure  and  redemption  ;  and  in  foreclosure  requires  a  sale  in  aU  cases.  §  5316. 
Formerly  this  was  not  so.    Anonymous,  1  Ohio,  235  ;  Uiggins  v.  West,  5  id.  554. 

{b)  See  2  Story  on  Equity,  ch.  34. 

(e)  See  anU,  lec.  28  ;  1  Story  on  Equity,  ch.  12. 


•  •. 
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court  can  take  into  consideration  all  the  circninstanoeB  of  ftft 
case,  and  do  complete  justice  between  all  the  parties. 

9.  Partition,  (a)  Where  tenants  in  common  wish  to  obtiin  t 
partition  of  the  common  property,  the  iltatute  requires  the  iffli* 
cation  to  be  by  petition,  which  is  filed  in  the  court  of  commoi 
pleas,  if  all  the  land  be  in  one  county ;  but  if  in  several  conntiei, 
then  in  either  of  the  courts  of  either  of  the  counties.  Tlie  bill  seti 
forth  the  nature  of  the  petitioner's  title,  describes  the  tracts  of 
which  partition  is  claimed,  and  specifies  the  name  and  residence 
of  each  of  the  co-tenants,  if  known.  Also,  if  there  be  a  widow  en- 
titled to  dower  which  is  not  yet  assigned,  she  must  be  made  t 
party.  If  any  of  the  co-tenants  be  minors,  their  guardians  an 
empowered  to  act  for  them.  Thus  far  the  course  is  the  saine 
as  in  other  chancery  proceedings ;  but  at  this  point  the  statute 
makes  a  difference ;  for  no  subpoena  issues.  Their  petitioner  has 
his  option  either  to  give  personal  notice  in  writing  of  the  pen- 
dency of  the  petition,  or  to  advertise  the  same  in  some  newspaper 
of  general  circulation,  at  least  forty  dajfs  before  the  conmieBes- 
ment  of  the  next  term ;  and  upon  proof  of  due  notice,  if  no  objee- 
tion  be  made  by  the  other  parties  in  interest,  the  court  will  micr 
partition  to  be  made  and  returned  at  the  next  term,  and  a  wrU 
will  issue  accordingly.  This  writ  commands  the  sheriff  to  cause 
the  partition  to  be  made  by  three  disinterested  freeholders  of  the 
vicinity,  named  by  the  court,  and  acting  under  oath.  They  are 
to  take  into  view  the  improvements,  situation,  and  qualities  of  the 
cUfferent  tracts,  if  there  be  more  than  one ;  and  if  they  be  not  all 
owned  by  the  same  proprietors  and  in  tlie  same  proportion,  a 
proper  portion  of  each  tract  must  be  set  off  to  esuch  of  the  co- 

(a)  As  to  partition  in  chancery,  see  1  Story,  £q.  ch.  14.  The  original  Code  did  not 
affect  this  proceeding.  §  5G8.  Where  a  fmrtition  was  reported  to  the  court,  bnt  nerw 
confirmed,  all  the  heirs,  of  whom  some  were  minors,  took  possession  and  held  for 
seventeen  years,  ef^uity  will  not  order  a  new  partition  unless  ^i^reat  unfairness  be  shown. 
Piatt  V.  Hubbell,  5  Ohio,  243.  Where  the  tacts  conferring  jurisdiction  are  not  shown 
by  the  record,  if  a  long  time  has  elapsed,  they  will  be  presumed.  Glover  v.  Rnffin,  • 
Ohio,  255.  The  act  of  1820  did  not  require  a  confirmation,  and  a  purchaser's  title  will 
not  fail  because  the  proceeds  of  sale  were  not  brought  into  court.  Goudy  r.  Shanl^ 
8  Ohio,  415.  A  partition  of  several  tracts,  where  the  petitioner  is  not  a  tenant  in  com- 
mon as  to  all,  is  erroneous.  Smith  v.  Pratt,  18  Ohio,  648  ;  Harman  v,  Kelly,  14  id. 
602.  The  husband  should  be  a  jwirty  to  a  partition  of  the  wife's  land.  Pillsbniy  «. 
Dugan,  9  Ohio,  117.  The  title  of  the  purchaser  is  not  affected  by  mere  irregularitiei. 
Foster  v,  Dugan,  8  Ohio,  87.  An  appraiser  may  purchase  in  the  absence  of  actual 
fraud.  Bohart  v,  Atkinson,  14  Ohio,  228.  It  is  not  necessary  to  divide  each  tract 
Smith  V.  Barber,  7  Ohio,  2  pt.  118.  Where  one  tenant  in  common  has  conveyed  hii 
undivided  share  in  several  tracts,  the  other  must  bring  separate  suit  against  each  pQr> 
chaser.  Prentiss's  case,  7  Ohio,  2  pt.  129.  As  to  the  effects  of  partition,  see  Tabler  t. 
Wiseman,  2  Ohio  State,  207  ;  Williams  r.  Van  Tuyl,  id.  886.  i  Partition  is  not  the 
creation  of  a  new  title,  but  the  dividing  of  possession,  hence  does  not  lie  where  there  ii 
no  {X)ssession  ;  thus  remaindermen  cannot  partition  during  the  particular  estate.  Tkb* 
ler  V,  Wiseman,  2  Ohio  State,  207.  Doubtless  a  lease  of  the  premises  is  not  such  want 
of  pOHKession,  Ninco  a  tenant's  posi^ession  is  that  of  his  landlord.  In  Ohio,  questions  of 
title  and  estate  between  the  parties  can  be  settled  in  the  partition  case  ;  hence  it  is  held 
that  an  answer  denying  the  plaintiffs  entire  title  does  not  oust  the  jurisdiction.  Hogg 
V.  Heerman,  41  Ohio  State,  81.  In  Patton  v.  Patton,  89  id.  690,  a  suit  for  partitioii» 
it  was  neccHsary  to  construe  a  will,  pronounce  the  illegality  of  a  bequest,  and  oiract  thi 
course  of  descent.  ^ 
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tenants.  It  may  happen,  however,  that  the  land  cannot  be  divided 
without  great  injury  to  its  value  ;  and  in  this  case,  the  three  free- 
holders return  an  appraisement  of  its  value ;  and  if  the  court 
approve  of  the  return,  and  any  one  or  more  of  the  co-tenants  elect 
to  take  the  wliole  at  that  appraisement,  and  pay  the  rest  their 
proportions,  the  court  will  order  the  sheriff  to  execute  convey- 
ances accordingly  ;  but  if  no  such  election  be  made,  the  order  will 
order  a  sale  at  public  auction,  to  be  conducted  in  the  same  man- 
ner as  sales  on  execution.  Upon  return  of  sale  and  approval  by 
the  court,  they  will  order  the  sheriff  to  execute  the  deed,  and  dis- 
tribute the  proceeds  among  the  co-tenants,  (a)  The  sale,  how- 
ever, cannot  be  made  for  less  than  two-thirds  of  the  appraisement; 
unless,  after  being  once  oflFered,  the  com*t  shall  direct  otherwise  ; 
and  if  there  be  a  widow  entitled  to  dower,  it  must  be  first  pro- 
vided for  by  the  freeholders ;  who  may  either  include  it  in  one  or 
more  of  the  shares,  making  them  larger  in  proportion ;  or  may 
simply  divide  what  remains  after  setting  oflf  dower,  and  leave  that 
to  be  divided  at  a  future  time.  It  hardly  need  be  observed,  that 
if  the  co-tenants  can  agree  among  themselves,  they  may  execute 
deeds  of  partition,  without  resorting  to  the  court.  In  like  manner, 
after  the  petition  is  filed,  the  co-tenants  may  come  into  court  and 
agree  upon  a  partition,  which,  being  recorded,  will  be  as  valid  as 
any  other.  As  the  partition  is  presumed  to  be  for  the  benefit  of 
all  the  co-tenants,  the  costs  are  usually  shared  among  them  ;  but 
this  rests  in  the  discretion  of  the  court.  The  order  may  be  that 
only  the  share  of  the  petitioner  shall  be  set  off,  if  the  rest  do  not 
desire  partition  ;  in  which  case  he  would,  of  course,  pay  all  the 
costs.  If  there  be  any  thing  to  regret  in  theso  provisions,  it  is, 
that  proceedings  in  partition  are  not  made  in  all  respects  chancery 
proceedings ;  for  questions  may  now  arise,  which  will  occasion 
much  doubt  and  difficulty,  as  not  coming  within  the  known  usages 
of  chancery,  and  not  specifically  provided  for  by  statute. 

10.  Execution  of  real  Contracts.  Where  one  or  more  persons 
have  entered  into  a  contract  for  the  sale  and  conveyance  of  land, 
and  one  of  them  dies  before  executing  the  conveyance,  our  statute 
authorizes  the  executor  or  administrator  of  the  deceased  owner,  if.  .- 
there  be  but  one  owner,  or  the  survivors,  if  there  be  more  than 
one  owner,  to  file  a  petition  in  the  court  of  common  pleas,  praying 
for  an  order  for  the  execution  of  the  contract.  The  petition  must 
name  all  the  persons  interested  in  the  contract,  and  describe  the 
land  to  be  conveyed,  with  all  the  circumstances.  No  subpoena 
issues  ;  but  notice  must  be  personally  served  on  the  parties  inter- 
ested, or  published  three  successive  weeks  in  some  newspaper  of 
general  circulation ;  and  if,  on  hearing  the  case,  the  court  are 
satisfied  that  the  contract  ought  to  be  executed,  they  order  the 
executor,  administrator,  or  survivor,  as  the  case  may  be,  to  exe- 
cute the  deed  contracted  for.    This  deed  must  recite  the  order, 

(a)  B.  S.  §§  5766,  5769. 
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and  when  duly  executed,  conveys  as  good  a  title  as  could  have 
been  conveyed,  if  death  had  not  intenxned.  At  the  same  time, 
the  court  provide  that  the  proportion  of  money  which  would  have 
belonged  to  the  deceased  shall  be  secured  to  his  representatives. 
The  same  statute  provides,  in  like  manner,  for  the  case  where  the 
purchaser  dies  before  the  conveyance  is  executed.  His  heirs  may 
file  their  petition  and  compel  a  conveyance  to  them,  in  the  same 
manner  as  their  ancestor  might  have  done.  It  would  seem  as  if 
this  right  would  have  existed  without  any  express  provision,  on 
the  general  doctrines  of  specific  performance  to  be  described  here- 
after. There  is  another  statute  which  authorizes  the  guardians 
of  idiots  and  lunatics,  by  application  to  the  court  of  common 
pleas,  to  execute  the  real  contracts  of  such  idiots  or  lunatics,  by 
making  the  proper  conveyances.  The  importance  of  these  pro- 
visions for  cases  unprovided  for  at  law  is  at  once  perceived.  But 
here,  again,  we  have  such  a  departure  from  the  regular  course  of 
chancery  proceedings,  as  is  likely  to  create  uncertainty  ;  and  for 
which  there  is  no  apparent  reason. 

11.  Applications  to  sell  Land.  When  there  is  not  sufficient 
personal  property  to  pay  the  debts  of  a  deceased  person  ;  or  when 
it  is  necessary  for  the  support,  or  will  be  for  the  advantage,  of  a 
minor  that  his  real  estate  shall  be  sold,  our  statute  authorizes  the 
executor,  administrator,  or  guardian,  as  the  case  may  be»  to  file 
his  petition  in  the  court  of  common  pleas,  setting  forth  the  facts 
of  the  case,  and  praying  for  an  order  of  sale.  But  the  course  of 
proceeding  in  such  cases  has  been  sufficiently  described  before, 
when  treating  of  executors,  administrators,  and  guardians,  and 
their  conveyances.  You  will  again  observe,  that  these  applica- 
tions are  not  strictly  chancery  proceedings,  although,  like  them, 
commenced  by  petition. 

12.  Divorce.(a)  When  a  husband  or  wife  wishes  to  be  divorced 
for  one  of  the  causes  before  enumerated,  our  statute  provides  that 
the  application  shall  be  by  petition,  filed  in  the  supreme  court, 
setting  forth  the  particular  cause.  It  also  declares  that  proceed- 
ings for  divorce  shall  be  "  a«  in  chancery ^^  where  the  contrary  is 
not  specified.  We  have  seen  that  the  proceedings  under  the  three 
preceding  heads,  though  they  commence  by  petition,  as  in  chan- 
cery, and  are  in  other  respects  more  analogous  to  chancery  pro- 
ceedings than  to  any  other,  are  nevertheless  peculiar  to  those 
subjects ;  and  the  same  was  true  of  divorce,  until  the  act  of  1834 
declared  that  it  should  be  a  chancery  proceeding.  The  petition 
must  distinctly  set  forth  the  cause  of  application.  If  the  adverse 
party  reside  in  the  State,  a  summons  and  copy  of  the  petition  must 

(a)  See  Page  on  Divorce  ;  Bishop  on  Maniage  and  Divorce.  As  to  allowance,  pen- 
dente  lite,  see  D'Arusmont's  case,  8  West.  Law  Jour.  538.  Proceedings  in  divorce  are 
not  affected  by  the  C'o<ie.  For  points  of  practice,  see  Lattier  v.  Lattier,  6  Ohio,  538  ; 
Tappan  v.  Taj)pan,  6  Ohio  State,  64.  A  decree  from  the  bonds  of  matrimony,  although 
Bustainc<l  by  fraud  and  false  testimony,  cannot  be  set  aside  on  an  original  bill  filetl  at  a 
8ubse(iuent  term.  Parish  v.  Parish,  9  Ohio  State,  534.  See  on  the  subject  of  divorce 
generally,  anU^  §  105. 
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be  personally  served  at  least  six  weeks  before  the  term.  If  out  of 
the  State,  there  is  an  option  to  make  personal  service,  or  give  two 
months'  notice  by  advertisement.  On  the  hearing,  the  confession 
of  neither  party  can  be  received  as  evidence,  for  fear  of  collusion. 
The  facts  must  be  proved  by  witnesses  testifying  orally  in  court,  if 
their  attendance  can  be  procured ;  otherwise,  their  depositions  may 
be  taken.  The  marriage  itself  must  be  first  proved ;  but  evidence 
of  cohabitation  as  reputed  man  and  wife  will  be  sufficient  for  this 
purpose.  If  there  be  good  reason,  the  court  will  make  an  order 
for  the  support  of  the  wife  during  the  pendency  of  the  petition ; 
and  in  the  final  decree,  the  support  of  the  wife  and  the  custody  of 
the  children  are  permanently  provided  for. 

13.  Perpetuation  of  Testimony,  (a)  Where  no  suit  is  pending, 
but  it  is  apprehended  that  litigation  may  arise,  and  that  testimony 
now  accessible  may  then  be  lost,  our  statute  authorizes  the  filing 
of  a  bill  to  perpetuate  such  testimony.  The  bill  must  specially 
describe  the  subject-matter  to  which  the  testimony  relates,  and 
name  all  the  parties  interested  therein,  if  known;  if  not,  they 
must  be  described  as  well  as  the  case  admits  of.  They  are  brought 
before  the  court  as  in  other  chancery  proceedings.  The  plaintiff 
then  files  the  names  of  the  witnesses,  and  the  interrogatories  to  bo 
put  to  each ;  and  the  defendant,  or  if  he  has  not  had  actual  notice, 
some  attorney  appointed  by  the  court  and  compensated  by  the 
plaintiff,  files  cross-interrogatories.  These  are  forwarded  to  the 
person  authorized  to  take  the  deposition,  who  must  either  be  a 
master  commissioner  of  this  State,  or  some  person  specially  au- 
thorized by  a  dedimus  potestatem.  The  witnesses  are  to  answer 
no  other  questions  than  those  thus  filed.  If  the  court  are  satisfied 
that  the  depositions  have  been  properly  taken,  they  order  them 
to  be  made  part  of  the  record  in  the  cause ;  and  thereafter,  the 
originals  or  certified  copies  may  be  used  in  any  suit  in  law  or 
chancery,  between  the  same  parties  or  privies,  touching  the  same 
subject-matter;  provided  the  original  witnesses  cannot  be  had. 
It  is  further  provided,  that  if,  after  filing  the  bill,  it  be  made  to 
appear  that  any  witness  is  old,  infirm,  or  about  to  leave  the  State, 
the  court  may  forthwith,  before  the  appearance  of  the  defendant, 
order  his  deposition  to  be  taken  de  bene  esse ;  that  is  provision- 
ally, to  be  used  if  need  be.  This  mode  of  perpetuating  testimony 
is  a  chancery  proceeding  of  ancient  usage :  but  it  is  seldom  re- 
sorted to  in  this  State,  because  our  statutes  provide  other  methods 
attended  with  less  trouble,  which  I  will  now  describe.  1.  By  the 
act  providing  a  mode  of  perpetuating  testimony,  two  associate 
judges  are  authorized  to  take  the  deposition  of  any  person  resid- 
ing within  their  county,  "  to  perpetuate  the  remembrance  of  any 
fact,  matter,  or  thing."  They  are  to  cause  all  persons  interested 
in  the  subject-matter  to  be  "duly  notified,"  that  they  may  attend 
and  cross-examine.    The  questions  and  answers  must  be  reduced 

{a)  See  2  Story  on  Equity,  ch.  41.  The  pToyinons  of  the  Code  are  not  substantially 
different.    §  5873-9. 
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to  writing.  Witliin  sixty  days,  the  deposition,  if  it  relate  to  lani 
must  be  recorded  in  the  recorder's  office ;  if  to  other  property,  in 
the  clerk's  office :  and  thereafter,  the  original  or  a  certified  copf 
may  be  used  "  in  any  cause  to  which  it  may  relate,"  if  the  witnea 
cannot  be  had.  If  there  be  no  two  associate  judges  disinterested, 
two  justices  of  the  peace  may  officiate.  If  the  opposite  party  wu 
not  present  at  the  taking,  the  deposition  is  open  to  all  le^  ob- 
jections. 2.  By  the  act  enabling  landholders  to  perpetuate  testi- 
mony, if  landmarks  be  in  a  "perishable  condition,"  or  actuadlr 
"  destroyed,"  and  the  owner  wishes  to  plant  new  ones,  he  may 
apply  to  the  county  surveyor,  who  has  authority  to  compel  the 
attendance  of  witnesses,  even  from  other  counties,  and  take  their 
depositions.  All  adjoining  owners  are  entitled  to  twenty  days' 
notice.  If  non-resident,  or  unknown,  publication  must  be  made. 
The  landmarks  are  established  and  a  survey  made,  pursuant  to 
the  testimony.  The  ]>lat  and  depositions  are  then  recorded;  and 
thereafter,  the  originals  or  certified  copies  may  be  used  as  en- 
dence  in  any  subsequent  litigation  touching  the  same  subject- 
matter,  provided  the  witnesses  cannot  then  be  had. 

14.  Discovery,  (a)  We  have  already  seen  that  one  of  the  marked 
peculiarities  of  chancery  proceedings  is,  that  each  of  the  parties 
is  entitled  to  the  testimony  of  the  other  under  oath.  Every  bill 
therefore,  as  it  requires  an  answer  under  oath  from  the  otiier  party, 
is  so  far  a  bill  of  discovery  ;  for  while  it  prays  for  relief  ^s  the  main 
object,  it  calls  upon  the  defendant  to  discover  or  disclose  the  facte 
upon  which  the  claim  for  relief  rests ;  but  the  bill  of  discovery 
properly  so  called,  and  of  which  I  am  now  speaking,  is  tliat  which 
is  resorted  to  when  the  discovery  is  the  main  object,  and  no  relief 
is  ])raycd  for  but  what  results  from  the  discovery  itself.  The  cases 
proper  for  such  a  bill  arc  the  two  following :  1.  Where  the  plaintiff 
is  entitled  to  the  production  of  deeds  or  other  ivritiiufs  in  the  ens- 
tody  of  the  defendant.  Formerly,  courts  of  law  had  no  power  tu 
compel  the  production  of  such  things,  and  a  bill  of  discovery  was 
the  only  resource.  But  our  statute  authorizes  our  courts,  in  the 
trial  of  actions  at  law,  on  motion  and  ten  days'  notice,  to  compel 
the  parties  to  produce  books  or  writings  in  their  possession,  in 
all  cases  where  courts  of  chancery  would  compel  their  production: 
and  if  either  party  refuses,  he  may  be  nonsuited  or  defaulted,  as  the 
case  may  be.  This  provision  has,  in  a  ^reat  measure,  sujx^i'sedeii 
l)ills  of  discovery  to  C()m])el  the  production  of  books  and  pajn^rs. 
2.  Where  the  plaintiff,  in  a  suit  at  law,  pending  or  expected,  between 
him  and  the  defendant,  finds  it  necessary,  in  order  to  establish  his 
claim  or  defence,  to  avail  himself  oi  facts  resting  solely  in  the  knowl- 
ediro  of  the  defendant.  In  such  case,  he  files  his  bill  of  discovery 
to  aid  the  jurisdiction  of  the  court  of  law%  which  cannot  comfx.'!  a 
])arty  to  testify.  This  is  a  strong  illustration  of  what  is  meant  by 
the  assistant  jurisdiction  of  chancery.     It  enables  courts  of  lav 

id)  Seo  2  Story  on  Equity,  ch.  17  and  41 ;  Hare  on  Discoverj'  ;  Wigram  on  Dis- 
covery, 
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to  do  justice  in  cases  where  it  would  be  otherwise  impossible. 
Numerous  business  transactions  will  at  once  suggest  themselves, 
of  which  none  can  have  any  knowledge  but  the  parties  themselves. 
The  payment  of  money,  for  example,  without  taking  a  receipt,  may 
often  render  it  necessary  to  put  the  party  who  received  it  to  his 
oath ;  and  our  statute  against  gaming  specially  authorizes  the  loser 
to  bring  an  action  against  the  winner,  and  file  a  bill  of  discovery 
in  aid  thereof.  In  fact,  until  the  arbitrary  but  inflexible  rule,  that 
parties  shall  not  be  witnesses  in  courts  of  law,  shall  be  abolished, 
this  class  of  bills  of  discovery  must  be  frequently  resorted  to. 
The  form  of  the  bill  does  not  differ  materially  from  other  bills.  It 
must  state  enough  to  show  that  the  discovery  is  material,  and  that 
the  facta  cannot  be  otherwise  proved.  An  aflSdavit  is  not  neces- 
sary, unless  the  bill  prays  for  relief,  in  addition  to  the  discovery. 
If  the  bill  be  for  discovery  merely,  and  the  defendant  would  avoid 
answering,  he  may  demur ;  but  if  the  court  think  the  plaintiff  en- 
titled to  the  discovery,  they  will  enforce  an  answer  by  attachment 
and  sequestration.  If  the  answer  be  insufficient,  it  may  be  ex- 
cepted to,  until  made  sufficient.  The  whole  object  of  the  bill  is 
then  attained,  and  there  is  no  decree  except  for  costs,  which  are 
always  paid  by  the  plaintiff.  The  answer  is  laid  before  the  jury, 
together  with  the  bill,  as  if  it  were  a  deposition,  and  both  parties 
may  avail  themselves  of  it.  The  party  answering  cannot  be  pro- 
hibited from  using  his  own  testimony,  which  has  been  called  out 
by  the  other  party.  The  doctrine  of  our  court  is  thus  stated :  (a) 
"The  bill,  if  it  contain  any  facts  useful  to  the  defendant,  is  evi- 
dence for  him  against  the  plaintiff.  The  answer  of  the  defendant 
is  evidence  for  him,  so  far  as  it  is  responsive  to  the  call  in  the  bill, 
or  connected  necessarily  with  the  responsive  matter,  or  explana- 
tory of  it."  It  .will  be  seen,  therefore,  that  a  bill  of  discovery  may 
be  suicidal  in  its  operation ;  for  a  dishonest  man  may  thus  swear 
himself  clear.  It  is  a  well-settled  principle  in  equity,  that  when  a 
court  of  chancery  have  obtained  jurisdiction  of  a  cause  for  any 
purpose,  it  may  be  retained  for  all  purposes,  in  order  to  avoid  a 
multiplicity  of  suits.  It  follows,  therefore,  that  the  party  who 
would  be  plaintiff  in  an  action  at  law,  may  by  adding  a  prayer  of 
relief  to  that  of  discovery,  avoid  the  necessity  of  an  action  at  law ; 
and  the  consequence  is,  that  bills  of  discovery  in  aid  of  actions  at 
law  are  chiefly  resorted  to  by  defendants,  who  cannot  choose  their 
tribunal  in  the  first  instance. 

15.  Specific  Performance.  (6)    When  a  party  to  a  contract  re- 

(a)  Methodist  Church  v.  Wood,  5  Ohio,  283. 

(6)  Fry  on  the  Specific  Performance  of  Contracts.  This  question  most  frequently 
relates  to  real  contracts.  2  Story,  Eq.  ch.  18.  Real  contracts  are  those  which  relate 
to  the  title,  and  not  contracts  to  clear  land,  or  to  build  and  repair,  or  to  pay  rent. 
Bridgman  v.  Wells,  13  Ohio,  43.  Where  money  was  to  have  been  paid,  and  a  long 
time  has  elapsed,  without  excuse,  an  offer  to  pay,  with  interest,  will  not  be  sufficient. 
Bees  V,  Smitn,  1  Ohio,  124  ;  Ludlow  v.  Cooper,  13  id.  552  ;  Hutchinson  v.  M'Nutt,  1 
id.  14  ;  Curtis  v,  Cisna,  id.  429.  In  Williams  v.  Campion,  6  Ohio,  169,  the  court  say : 
"  Lapse  of  time  never  extinguishes  the  rights  of  the  parties,  merely  as  lajise  of  time. 
It  does  80  when  the  time  for  doing  an  act  is  fixed,  and  the  party  to  whom  it  ia  to  be 
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fuses  to  comply  with  his  part  of  it,  the  other  party,  in  a  court  of 
law,  can  only  recover  damages  for  the  non-performance.  The  jury 
will  say  how  much  injury  lie  has  sustained,  and  the  court  will 
adjudge  that  he  recover  so  much  in  money  from  the  delinquent 
pai-ty.  This  is  the  only  remedy  which  courts  of  law  can  adminis- 
ter. But  a  court  of  chancery  is  empowered  to  compel  a  specific 
performance  of  the  contract  according  to  its  terms ;  and  in  the 
opinion  of  Lord  Hardwicke,  this  is  the  most  useful  head  of  chan- 
cery jurisdiction.  The  leading  rules  by  which  chancery  is  gov- 
erned in  decreeing  a  specific  performance  of  contracts  are  these  : 
1.  The  contract  must  be  fair  and  honest  in  the  outset.  The  man 
who  asks  equity  must  do  equity.  The  court  will  always  relieve 
against  fraud,  but  never  aid  in  giving  it  effect.  2.  The  contract 
must  be  to  do  some  particular  and  specific  thing ;  that  is,  to  exe- 
cute a  deed,  remove  an  encumbrance,  or  the  like.  For  if  the 
agreement  be  general,  as  to  pay  money  or  indemnify  against  loss, 
or  the  like,  pecuniary  damages  would  be  an  adequate  remedy,  and 
there  is  no  occasion  for  resorting  to  chancery.  3.  For  the  same 
reason,  if  the  contract  relate  to  personal  property  merely,  as  to 

performed  forthwith  evinces  his  intention  to  Put  an  end  to  the  agreement  so  soon  as 
the  failure  to  i)erform  has  occurred."  Time  is  neld  to  be  of  the  essence  of  the  contract, 
when  the  parties  have  expressly  made  it  so  by  an  a^eement  to  forfeit  if  notpunctual. 
or  something  of  like  nature.  Scott  «.  Fields,  7  Ohio,  2  pt.  90  ;  Felter  v,  Weybright, 
8  id.  167  ;  Conway  r.  Case,  22  111.  127  ;  Steele  v.  Biggs,  22  id.  643.  See  Emerson  v. 
Slater,  22  How.  28.  And  where  there  is  no  such  express  stipulation,  a  prompt  demand 
and  notice  may  be  equivalent.  Rummington  v.  Kellv,  7  Ohio,  2  pt.  97.  But  where 
time  is  not  thus  made  of  the  essence  of  the  contract,  the  nuestion  of  enforcing  becomes 
one  of  lach^^  merely.  Wilson  v.  Tappan,  6  Ohio,  172  ;  Onio  v.  Baum,  id.  883  ;  Higby 
V,  Whitaker,  8  id.  198  ;  Brewer  v,  Connecticut,  9  id.  189  ;  Brock  v.  Hidy,  13  Ohio 
State,  306.  And  the  excuse  for  delay  must  be  a  reasonable  one.  House  v.  Beatty,  7 
Ohio,  2  pt  84  ;  Scott  v.  Barl>er,  14  Ohio,  647  ;  Henry  r.  Conn,  12  id.  193 ;  Brown  v, 
Haines,  12  id.  1  ;  Gibbs  v.  Champion,  3  id.  335.  Inadequacy  of  price  is  no  objection, 
where  each  party  had  equal  means  of  knowle<lge.  Galloway  v,  Bafr,  12  Ohio,  354.  See 
Watkins  r.  Collins,  11  id.  31.  For  other  ai)plications  of  the  doctrine  of  specific  per- 
formance depending  chiefly  upon  the  maxim  of  doing  equity  l)efore  asking  it,  see  Eyans 
«.  Strode,  11  Ohio,  480  ;  Williams  v.  Champion,  6  id.  169 ;  Townsend  v,  Alexander,  2 
id.  18  ;  Tierman  v.  Beam,  id.  383  ;  Edwai-ds  v.  Morris,  1  id.  524 ;  Howard  r.  Babcoi^k, 
7  id.  2  pt.  73  ;  Fuller  v.  Perkins,  7  id.  2  pt.  196  ;  Huntington  v,  Rogers,  9  Ohio  StAte, 
611.  Where  the  vendor  has  disabled  himself  from  conveying,  the  rule  of  compensation 
is  the  value  of  the  land  at  the  contract  time  of  conveying.  Dustin  v.  Newcomer,  8 
Ohio,  49.  •{  If  a  vendor's  estate  is  less  than  what  he  agreed  to  convey,  if  the  jmr- 
chaser  did  not  know  it,  he  can  insist  on  conveyan(;c  of  what  the  vendor  has  and  com- 
pensation for  the  deficiency  ;  but  if  he  knew  the  facts,  he  can  only  receive  compensation 
and  not  conveyance.  Hence  if  a  vendor  agrees  that  his  own  and  his  wife's  interest  shall 
be  conveyed,  and  his  wife  refuses,  the  vendee  knowing  that  there  was  a  wife  cannot  be 
decreed  a  conveyance  of  the  husband's  interest  with  a  rebate  from  the  price.  Lucas  «. 
Scott,  41  Ohio  State,  636.  On  the  other  hand,  if  a  tenant  in  common  contracts  to  con- 
vey the  whole  to  a  person  ignorant  that  his  interest  was  {lartial,  such  person  can  require 
a  conveyance  of  the  vendor's  share  and  compensation.  Ix)ngworth  v,  Mitchell,  26  id. 
334. 1"  Where  the  contract  is  silent  as  to  taxes,  the  vendor  must  pay  them  until  con- 
veyance. Wilson  I'.  Tappan,  6  Ohio,  172.  As  to  parties,  see  Este  v.  Strong,  2  Ohi«>, 
401  ;  Massie  v.  Donaldson,  8  id.  377.  A  court  of  general  chancery  powers  may  decree 
specific  perfomiance  of  agreements  to  convey  lands  lying  out  of  the  State,  if  all  the 
parties  are  witliin  its  jurisdiction,  and  have  been  served  with  process.  Penn  v,  Hav- 
wanl,  14  Ohio  State,  302.  But  thouj^h  courts  of  eouity  do  not  oniinarily  grant  speci&c 
performance  of  contracts  for  the  delivery  of  orticies  of  personal  property,  it  will  be 
done  when  the  legal  remedy  is  inadequate.  Coe  v.  Col.,  P.  &  I.  B.  R.  Co.,  10  Ohio 
Stete,  372. 
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deliver  stock  and  merchandise,  chancery  will  seldom  interfere. 
Even  in  such  cases,  however,  if  legal  damages  would  be  mani- 
festly inadequate,  the  court  will  compel  a  specific  performance. 
4.  The  plaintiff  must  show  that  he  has  fully  performed  his  part  of 
the  contract,  if  his  performance  is  to  precede  that  of  the  other ; 
and  if  not,  that  he  always  has  been,  and  still  is,  ready  to  perform, 
when  the  other  has  performed.  It  may,  perhaps,  be  asked  why 
there  should  be  any  restriction  upon  the  power  to  decree  a  specific 
performance  of  any  valid  contracts.  Why  may  not  the  party 
complaining  have  his  option  in  all  cases,  to  seek  redress  in  chan- 
cery or  at  law  ?  There  is  certainly  no  reason,  on  principles  of 
natural  justice,  why  every  man  who  makes  a  binding  contract, 
whatever  be  the  subject-matter,  should  not  be  compelled  to  per- 
form it  specifically,  instead  of  paying  damages,  if  the  other  party 
should  so  elect.  It  would  seem  reasonable  that  the  option  should 
be  with  the  obligee,  rather  than  with  the  obligor.  But  the  pre- 
cedents have  established  the  above  distinctions,  and  in  so  doing, 
have  only  followed  up  the  principle  of  not  granting  relief  in  equity, 
where  relief  could  be  obtained  at  law. 

16.  Accounts,  (a)  In  all  matters  of  account,  courts  of  chan- 
cery have  concurrent  jurisdiction  with  courts  of  law.  To  consti- 
tute an  account,  there  must  be  a  series  of  mutual  transactions ; 
for  a  single  dealing  will  not  make  an  account ;  nor  will  several 
distinct  matters  all  on  one  side.  There  must  be  both  debits  and 
credits  ;  and  hence  accounts  are  inconvenient  matters  to  be  sub- 
mitted to  a  jury.  Twelve  men  cannot  investigate  such  transac*^ 
tions  as  well  as  one  experienced  accountant.  And  this  is  the 
reason  why  chancery  takes  jurisdiction.  By  referring  accounta 
to  a  master  for  adjustment,  the  most  complicated  transactions  are 
readily  unravelled,  and  the  result  presented  to  the  court  for  adju-- 
dication.  Accordingly,  when  parties  disagree  as  to  matters  of 
account,  or  when  one  refuses  to  render  an  account  to  the  other,, 
the  proper  resort  is  to  chancery.  But  it  is  a  general  rule  that  a 
stated  or  settled  account  will  not  be  opened,  unless  upon,  ar  dis- 
tinct allegation  of  fraud  or  error.  If  you  desire  to  have  an 
account  opened  on  tlie  ground  of  error,  your  application,  teehni- 
cally  speaking,  is  for  leave  to  surcharge  2lvA  falsify.  To  surohacge 
is  to  supply  an  item  which  has  been  omitted ;  and  to  falsify,,  is.  to 
strike  out  or  alter  a  charge  which  is  wrong.  All  such  correctiona 
should  be  specified  in  the  bill,  that  the  defendant  may  be  prepared 
to  meet  them  ;  and  the  burden  of  proof  falls  on  the  plaintiff.  If 
you  reflect  how  great  a  variety  of  controversies  may  involve  mat- 
ters of  account  among  their  details,  and  then  remember  that  when 
a  court  of  chancery  has  obtained  jurisdiction  of  a  case  for  any 
purpose,  it  may  be  retained  for  all  purposes,  you  will  readily  per- 
ceive tliat  this  must  be  a  very  prolific  source  of  chancery  jurisdic- 
tion.   "We  have  no  statutory  provision  respecting  accounts,  except 

(a)  See  1  Story  on  Equity,  chap.  8. 
47 
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that  heretofore  mentioned,  which  authorizes  a  party  to  swear  to 
his  own  accounts  of  not  more  than  eighteen  months'  standing. 

17.  Partnership  Affairs,  (a)  Tlie  ground  on  which  chancery 
originally  assumed  jurisdiction  of  partnership  transactions,  was, 
that  they  usually  involve  matters  of  account  of  a  complicated 
character  ;  but  jurisdiction  is  now  exercised  on  many  other 
grounds.  The  general  principles  of  partnership  have  been  id- 
ready  stated.  I  shall  here  only  refer  to  the  leading  occasions  of 
chancery  interference.  1.  If  partnership  capital  be  invested  in 
land  for  the  use  of  the  firm,  chancery  will  treat  it  as  personal 
property,  so  far  as  respects  the  rights  of  creditors.  2.  If  a  part- 
nership creditor  attempt  to  make  his  debt  out  of  an  individual 
partner,  before  the  firm  property  has  been  exhausted,  chancery  will 
prevent  him.  3.  If  a  private  creditor  of  one  partner  attempt  to 
make  his  debt  out  of  the  firm,  before  all  the  firm  debts  have  been 
paid,  chancery  will  prevent  him.  He  can  only  reach  his  debtor's 
distributive  share  after  a  final  settlement.  4.  As  one  partner  can- 
not sue  the  firm,  and  as  one  firm  cannot  sue  another  at  law,  when 
the  same  person  is  a  member  of  both,  chancery  will  grant  relief 
when  such  occasions  arise.  5.  In  a  very  strong  case,  chancery 
will  restrain  an  unreasonable  dissolution  of  partnership,  though 
there  be  no  agreement  to  tlie  contrary.  6.  When  one  of  the  part- 
ners becomes  insane,  or  grossly  violates  his  faith,  or  the  business 
has  become  ruinous  or  impracticable,  chancery  will  enforce  a  dis- 
solution, though  there  be  an  agreement  to  the  contrary ;  and  will 
appoint  a  receiver  to  wind  up  the  concerns.  7.  After  a  dissolu- 
tion, compulsory  or  otherwise,  chancery  will  restrain  a  partner 
from  using  the  partnership  name  for  any  other  purpose  than  to 
close  the  concerns.  All  these  points  have  been  before  referred  to 
in  the  lecture  on  partnerships ;  but  1  have  recapitulated  them  here, 
because  they  form  an  important  head  of  chancery  jurisdiction. 

18.  Accident  or  Mistake.  (6)  As  no  human  prudence  or  saga- 
city can  at  all  times  guard  against  contingencies,  it  is  right  that 
there  should  be  means  of  obtaining  relief  against  the  hardships 
they  may  occasion.  Yet  courts  of  law  have  little  latitude  in  this 
respect ;  for  their  rules  are  generally  inflexible,  and  must  be  rig- 
orously enforced ;  but  not  so  with  courts  of  chancery ;  one  of 

(a)  See  ante,  lee.  13  ;  1  Story  on  Equity,  chap.  15. 

(6)  On  the  genenil  subject,  see  1  Story,  Eq.  ch.  4,  6.  Where  by  fraud  or  mistake 
A  deed  is  so  drawn  as  not  to  express  the  intention  of  the  parties,  chancery  will  correct 
it  Hunt  V,  Freeman,  1  Ohio,  490  ;  Barr  r.  Hatch,  3  id.  627  ;  Pugh  v.  Cheseldine,  11 
id.  109  ;  Shroll  v.  Klinkcr,  15  id.  152.  Parol  proof  is  admissible  to  establish  the  mis- 
take. Davenport  v.  Sovil,  6  Ohio  State,  459.  And  a  mortgage  may  be  reformed,  even 
after  a  decree  of  a  sale  and  the  execution  of  a  deed  in  pursuance  of  the  decree.  Id. 
But  while  chancery  will  relieve  against  the  defective  execution  of  a  power,  it  cannot 
supply  the  want  of  power,  as  where  the  order  of  court,  for  example,  was  defective, 
Tierman  v.  Beam,  2  Ohio,  383.  Where  the  mistake  was  occasioned  by  ignorance, 
without  fault,  it  will  be  corrected,  unless  the  rights  of  third  persons  have  intervened. 
Bigelow  V.  Barr,  4  Ohio,  358  ;  Williams  r.  Champion,  6  id.  169.  See  R.  S.  §§  4144- 
4149,  to  authorize  courts  to  give  effect  to  the  intention  of  parties  and  officers  by  curing 
defects,  omissions,  and  errors  in  instruments  and  proceedings. 
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their  most  beneficent  functions  is  to  rectify  mistakes  and  relieve 
against  accidents ;  and  I  shall  refer  to  the  leading  occasions  of 
interference.  1.  When  a  written  instrument  or  security  has  been 
concealed  or  lost,  chancery  will  aid  in  discoyering  it ;  and  when 
this  cannot  be  done,  will,  if  possible,  supply  its  place.  2.  When 
the  performance  of  agreements  or  conditions  becomes  impossible 
by  the  act  of  God,  chancery  will  relieve  against  the  consequences 
of  non-performance.  But,  generally  speaking,  death  is  not  one  of 
the  accidents  which  lay  the  foundation  of  such  relief.  S.  When 
an  instrument  or  power  has  been  defectively  executed  or  conferred, 
chancery  will  supply  the  deficiency  according  to  the  intention  of 
the  parties ;  but  this,  of  course,  does  not  extend  to  judicial  mis- 
takes. 4.  When  powers  created  by  will  cannot  be  executed  liter- 
ally, chancery  will  direct  them  to  be  executed  as  nearly  as  may  be.' 
This  is  technically  called  the  doctrine  of  cy  pres.  But  the  mis- 
takes relieved  against  are  chiefly  in  matters  of  fact ;  for  chancery 
seldom  relieves  against  mistakes  at  law.  5.  Chancery  will  not  re- 
lieve a  person  who  has  mistaken  or  lost  his  defence  at  law,  whether 
it  be  from  negligence  or  ignorance ;  it  never  aids  negligence,  and 
seldom  ignorance.  These  rules  sufficiently  illustrate  the  limits  of 
chancery  jurisdiction  over  accidents  and  mistakes.  Perhaps  they 
may  all  be  reduced  to  this  one  general  principle,  that  chancery  will 
always  relieve  a  person  against  the  consequences  of  any  accident 
or  mistake  not  occasioned  by  his  own  fault,  when  such  relief  will 
not  do  injustice  to  third  persons. 

19.  Fraud,  (a)  Fraud  signifies  any  kind  of  artifice,  surprise, 
trick,  cunning,  dissembling,  or  misrepresentation,  by  which  an- 
other is  cheated  or  deceived,  to  his  pecuniary  damage.  The  law, 
as  before  observed,  abhors  fraud  as  much  as  equity  does ;  but 
chancery  possesses  by  far  the  most  efficient  means  of  detecting  and 
relieving  against  it.  Both  its  preventive  and  searching  powers  are 
often  beneficially  exerted  for  this  purpose ;  and  I  shall  refer  to  the 
leading  rules  established  on  this  subject.  1.  Chancery  takes  spe- 
cial cognizance  of  all  persons  in  confidential  relations,  as  trustees, 
guardians,  executors,  and  the  like ;  and  prevents  them  from  taking 
advantage  of  those  whose  interests  are  committed  to  their  keeping. 
2.  When  a  person  has  a  right  liable  to  be  controverted  by  different 
persons  in  different  actions ;  or  where  there  have  been  repeated 
attempts  to  litigate  the  same  question,  as  in  ejectment,  chancery 
will  take  jurisdiction,  and  effect  a  final  adjustment.  The  bill  filed 
in  such  case  is  called  a  bill  of  peace  ;  (6)  which  may  always  be 
resorted  to  in  order  to  avoid  a  multiplicity  of  suits.  3.  When  two 
or  more  persons  claim  the  same  debt  or  duty  from  a  third,  and 
the  latter  knows  not  to  which  of  them  he  ought  to  render  it,  chan- 
cery will  compel  the  claimants  to  have  their  respective  riglits  de- 
termined by  judicial  decision,  and  the  bill  filed  in  such  case  is 

{at  See  I  Story  on  Equity,  chap.  6,  7  ;  aiiJUt  §  177. 
(b)  See  2  Story  on  Equity,  chap.  22. 
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called  a  hill  of  interpleader,  (a)  The  case  of  a  etake-holder  fur- 
nishes a  familiar  illustration.  4.  When  a  person  is  apprehensive 
of  being  subjected  to  future  inconvenience,  by  the  neglect,  inadyer- 
tence,  or  culpability  of  another,  he  may  resort  to  chancery  to  have 
his  apprehensions  quieted.  The  bill  filed  in  such  case  is  called  a 
bill  quia  timet  (6)  The  case  of  a  bill  to  prevent  the  executor  of 
a  deceased  debtor  from  misapplying  the  assets,  is  a  familiar  illus- 
tration. 5.  Where  one  creditor  has  a  debt  secured  by  two  dis- 
tinct funds,  and  another  creditor  of  the  same  debtor  can  resort  to 
only  one  of  these  funds,  chancery  will  compel  the  former  to  resort 
first  to  the  fund  which  the  latter  cannot  touch.  This  is  called 
marshalling  securities,  (c)  The  foregoing  rules  sufficiently  illus- 
trate the  power  of  chancery  to  prevent  fraud.  There  are  others 
designed  to  relieve  against  it  when  committed.  Thus,  if  an  award, 
verdict,  judgment,  or  decree  be  fraudulently  obtained,  chancery 
will  always  set  it  aside  ;  for  the  doctrine  is,  that  fraud  shall  have 
no  sure  asylum,  even  in  the  most  solemn  determinations  known 
to  the  law.  But  fraud  most  frequently  occurs  in  contracts ;  and 
there  the  general  rule  is,  that  fraud  vitiates  everything  it  touches. 
We  have  already  examined  the  statute  for  the  prevention  of  frauds; 
but  chancery  will  i^elieve  against  many  contracts  which  do  not 
necessarily  infringe  that  statute ;  and  the  following  rules  apply  to 
such  cases :  1.  It  makes  no  difference  whether  the  fraud  affects  the 
whole  contract  or  only  a  part.  Chancery  will  not  undertake  to 
appoilion  fraud  ;  the  contract  will  not  be  sustained  in  part,  and  set 
aside  in  part.  It  must  stand  or  fall  together.  This  is  the  lan- 
guage commonly  used ;  but  I  see  no  good  reason  why  in  chancery 
a  contract  may  not  be  upheld  in  part  and  rescinded  in  part.  In 
law,  there  is  a  technical  reason ;  but  a  decree  can  rise  above 
technicality.  2.  It  makes  no  difference  whetlier  the  fraud  arise 
from  a  suppression  of  truth  or  assertion  of  falsehood.  If  an 
unfair  advantage  be  obtained  in  either  way,  chancery  will  relieve 
against  it.  3.  Chancery  will  sometimes  relieve  a  party  who  was 
ignorant  of  his  rights  at  the  time  of  contracting,  though  no 
fraud  was  intended  by  the  other  party.  But  mere  mental  im- 
becility, whether  resulting  from  old  age  or  intoxication,  will 
not  be  sufficient  to  set  aside  a  contract,  without  some  proof 
of  actual  imposition.  On  this  point,  however,  there  is  some 
doubt.  4.  When  one  person  stands  silently  by,  and  sees  another 
purchasing  or  improving  property  under  a  mistaken  belief  of 
title,  which  he  might  correct,  this  very  silence  will  be  treated 
as  a  fraud,  (c?)  6.  Mere  inadequacy  of  consideration  will  not  be 
proof  of  fraud.  It  must  either  be  so  palpably  gross  as  to  create 
a  violent  presumption  of  imposition,  or  there  must  be  proof  of 
actual   imposition.      But,  as  against  creditors  and  subsequent 


(rt)  See  2  Story  on  Equity,  chap.  20. 
{b)  See  2  Story  on  Equity,  chap.  21. 

c)  Fasaett  v.  Traber,  20  Ohio,  640  ;  Doyle  v.  Murphy,  22  III  602. 

d)  Blake  v.  Davis,  20  Ohio,  231  ;  anU^  p.  460,  note. 
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purchasers,  a  total  want  of  consideration  will  avoid  any  contract. 
6.  When  a  contract  contains  a  stipulation  by  way  of  penalty/  or 
forfeiture  for  non-performance,  chancery  will  relieve  against  it  by 
confining  the  other  party  to  reasonable  damages.  But  if  the  stip- 
ulation, though  in  form  a  penalty,  be  in  fact  an  agreed  liquida- 
tion of  damages  between  the  parties,  chancery  will  not  interfere. 
Formerly,  the  only  relief  in  such  cases  was  in  chancery ;  but  we 
have  seen  that  our  statute  furnishes  a  complete  remedy  at  law  upon 
all  penal  contracts,  by  allowing  the  party,  while  he  takes  judgment 
for  the  entire  penalty,  to  have  execution  for  only  so  much  as  a  jury 
shall  find  in  their  verdict.  7.  In  sales  at  auction,  where  all  the 
bidders  except  the  purchaser  are  merely  puffers  employed  to  en- 
hance the  price,  the  sale  will  be  set  aside  as  fraudulent  against 
the  buyer ;  but  if  there  be  real  bidders  in  competition,  the  mere 
fact  of  employing  a  puffer  will  not  render  the  sale  fraudulent. 
Also  when  the  bidders  enter  into  a  combination  not  to  bid  against 
each  other,  in  order  to  buy  cheap  and  share  the  profits,  the  sale 
will  be  treated  as  fraudulent  against  the  seller.  The  design  of  a 
sale  at  public  auction  is  to  produce  fair  competition,  that  property 
may  bring  what  it  is  worth ;  and  whatever  tends  to  prevent  such 
competition  is  treated  as  a  fraud. 

20.  Tricsts.  The  nature  of  trusts,  and  of  the  chancery  jurisdic- 
tion exercised  over  them,  has  already  been  sufficiently  discussed 
in  the  lecture  on  equitable  estates.  Had  we  time  to  go  back  to 
the  history  of  uses  and  trusts,  we  should  find  that  in  the  early 
struggle  between  law  and  chancery  jurisdiction,  the  latter  sus- 
tained itself  more  on  account  of  its  salutary  power  over  trusts 
than  for  all  other  reasons  put  together.  I  recur  to  the  subject 
here  merely  for  the  purpose  of  filling  up  the  enumeration  of  the 
subjects  of  jurisdiction.  The  proceedings  must  of  course  be  as 
various  as  the  nature  and  objects  of  the  trust  may  require.  The 
general  principle,  however,  is,  that  courts  of  law  have  no  power 
to  superintend  the  execution  of  trusts  ;  but  all  persons  acting  in 
the  capacity  of  trustees  are  amenable  to  courts  of  chancery  at  the 
instance  of  any  person  aggrieved;  and  it  makes  no  difference 
whether  the  trust  is  express  or  implied  ;  both  being  equally  and 
exclusively  the  subjects  of  chancery  jurisdiction. 

21.  Personal  Jtelations.  As  a  general  rule,  courts  of  chancery 
in  this  country  have  very  little  concern  with  personal  relations,  as 
will  be  obvious  from  the  view  heretofore  taken  of  these  relations. 
There  are,  however,  some  exceptions,  with  respect  to  infants, 
idiots,  and  lunatics,  married  women,  apprentices,  and  slaves,  on 
account  of  the  comparatively  helpless  condition  in  which  they  are 
placed  either  by  nature  or  by  law,  and  the  peculiarly  confidential 
relations  which  they  sustain  towards  other  persons ;  though  prob- 
ably all  the  occasions  of  chancery  interference,  where  these  rela- 
tions exist,  may  be  referred  to  one  of  the  three  heads  of  injunction, 
fraud,  or  trust.  And  the  same  may  be  said  with  respect  to  the 
jurisdiction  which  chancery  exercises  over  corporations,  particu- 
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larly  of  a  charitable  kiud.  I  shall  not,  therefore,  take  up  time 
with  repeating  what  has  been  sufficiently  explained  tinder  pre- 
ceding heads.  Here,  then,  terminates  our  view  of  chancer?  pro- 
ceedings. My  object  has  been  to  place  before  your  minds  t 
general  but  distinct  outline  of  tliese  proceediDgs,  without  perplex- 
ing your  memory  with  details.  If  I  have  succeeded  in  this 
attempt,  you  are  probably  ready  to  concur  with  me  in  the  remarks 
with  which  I  commenced,  as  to  the  immense  superiority  of  these 
proceedings  over  proceedings  at  law.  Not  only  are  they  so  mudi 
more  simple,  that  they  may  be  understood  in  perhaps  one-tenth 
part  of  the  time  required  by  the  latter,  but  the  remedies  the? 
furnish  are  more  convenient  and  efficient,  in  about  the  same 
pn>portion.  What  an  admirable  system  of  remedial  law  might, 
therefore,  he  formed,  by  an  amalgamation  of  the  two  systems  to- 
gether, 80  as  to  apply  the  forms  of  chancery  procedure  to  the 
principles  of  law  and  equity  combined! 


LECTURE  XXXIX. 

ADMIRALTY    PROCEEDINQS.  (a) 

§  228.  Subject  of  Admiralty  JurisdiotioiL  In  my  lecture  on  the 
judicial  department,  I  stated  that  admiralty  jurisdiction,  so  far 
as  locality  is  concerned,  now  embraces  not  only  all  tide-waters, 
but  also  all  public  navigable  rivers  and  lakes  within  the  United 
States,  without  roferonoo  to  the  ebb  and  flow  of  tides.  (6)  And  in 
this  lecture  I  proj>ose,  first,  to  s{>eak  of  the  subjects  of  admiralty 
jurisdiction,  and  thou  to  present  a  very  brief  outline  of  the  modes 
of  proceeding. 

We  have  "seen  that  the  language  of  the  constitution  is  very 
comprehensive :  '"  To  aU  cai^es  of  admiralty  and  maritime  jurisdic- 
tion/' And  as  ''  admiralti/ ''  and  "  maritime  "  are  nearly  synony- 
mous, and  mean  whatever  apjx^rtains  to  the  sea;  or,  as  now 
construed,  to  any  public  navigable  waters,  whether  salt  or  fresh, 
the  language  of  the  constitution  is  broad  enough  to  include  all 
cases,  civil  and  criminal,  appertaining  to  navigable  waters.  But 
the  practical  construction  has  not  been  quite  so  broad  as  this ;  and 
the  precise  extent  of  admiralty  jurisdiction,  as  to  subjects,  is  still 
involved  in  much  doubt. 

(i)  S«  on  the  subject  of  this  Lx-tarp,  the  treatise  of  Gierke  (by  HftH),  rhmliiv 
R'tts  Bene«lict,  Conkling  :  Curtis's  Admiralty  Digest  :  Curtis  od  the  Kicbts  um 
Duties  of  Merchant  Seamen  ;  Abbott  on  Shipping  {by  Story)  ;  FUiider»  on  MaxitiBit 
law  ;  Flanders  on  Shipping  ;  Parsons  on  Maritime  Law  ;  English  Admirmltj  Beportib 
in  nine  volumes,  published  dv  Little,  Brown,  &  Ca,  Boston. 

(6)  JmU,  p.  lid. 
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Criminal  Jurisdiction,  (a)  It  is  well  settled,  as  we  have  seen, 
that  the  federal  courts  have  no  common-law  jurisdiction  as  to 
crimes,  but  only  such  as  is  specially  conferred  by  Congress ;  and 
that  the  trial  in  all  criminal  cases  must  be  by  jury.  There  is, 
then,  no  criminal  jurisdiction  in  admiralty  as  such ;  but  only  a 
statutory  criminal  jurisdiction  apportioned  between  the  district 
and  circuit  courts,  as  has  been  elsewhere  described. 

Civil  Jurisdiction,  (i)  This  includes  contracts  and  torts.  As 
to  the  classes  of  contracts,  cognizable  in  admiralty,  by  reason  of 
their  reference  to  navigable  waters,  although  there  is  still  much 
controversy,  I  think  the  following  may  safely  be  set  down : 
contracts  between  part-owners,  charter-parties,  a£Freightment8, 
bottomry,  respondentia,  insurance,  (^)  supply  of  materials,  wages, 
salvage,  average,  jettison,  and  pilotage.  There  may  be  others, 
but  I  have  little  doubt  of  these. 

As  to  tortSj  if  committed  upon  navigable  waters,  I  am  not 
aware  of  any  exception  to  the  admiralty  jurisdiction,  although 
there  is,  of  course,  a  concurrent  State  jurisdiction,  when  com- 
mitted within  the  .body  of  a  county.  Of  these  torts,  that  which 
occupies  the  largest  space  in  the  books,  is  collision,  (^d)    At 

(a)  See  anUf  §  49  ;  9th  section  of  the  Judiciary  Act  of  1789,  1  Stat,  at  Large,  78  ; 
Lindo  V,  Rodney,  Doug.  618,  n.  ;  JenniDgs  «.  Carson,  1  Peters,  Ad.  R.  1  ;  Glass  v. 
The  Betsy,  8  Dallas,  6  ;  U.  S.  v.  M'Gm,  4  Dallas,  426  ;  U.  S.  v,  Coolidge,  1  Gallison, 
488,  and  1  Wheaton,  415 ;  U.  S.  v.  Bevans,  8  id.  886.  See  the  act  of  Congress  of 
March  8,  1857,  which  provides  for  the  punishment  of  manslaughter  within  the  admi- 
ralty jurisdiction  of  the  United  States,  and  the  elaborately  considered  case  of  Tha 
People  V,  Tyler,  7  Mich.  161. 

(b)  1  Kent,  Com.  lee  17  ;  Curtis  on  Merch.  Seamen,  252  ;  U.  S.  v.  Crush,  6  Mason, 
290  ;  The  Harriet,  1  Story,  259  ;  Thomas  r.  Lane,  2  Sumner,  1  ;  De  Lovio  v,  Boit,  2 
Gallison,  898  ;  New  Jersey  Co.  v,  Merch.  Bank,  6  Howard,  844  ;  U.  8.  v.  New  Bed- 
ford, 1  Woodbury  &  M.  401  ;  Steele  v,  Thatcher,  1  Ware,  91 ;  Case  v,  WooUey,  6 
Dana,  21  ;  Brittan  v.  Bamaby,  21  How.  527.  The  jurisdiction  of  admiraltjr  extends 
to  cases  of  collision  upon  navigable  waters,  although  it  occurred  within  the  body  of  a 
county,  and  above  the  flux  andreflux  of  the  tide.  Jackson  v.  Steamboat  Magnolia,  20 
How.  296.  It  extends  to  petitory  as  well  as  to  mere  possessory  actions.  Ward  v.  Peck, 
18  How.  267.  Contracts  of  affreightment  are  a  lien  on  the  vessel,  but  contracts  for  its 
future  employment  are  not.  Vandewater  v.  Mills,  19  id.  82  ;  Schooner  Freeman  v, 
Buckingham,  18  id.  182.  Nor  have  builders  of  the  vessel  a  lien  for  work  done  and 
materials  foimd  in  its  construction.     People's  Ferry  Co.  v.  Beers,  20  id.  898. 

(c)  It  was  for  some  time  a  question  whether  insurance  was  a  maritime  contract  so 
as  to  be  a  subject  of  admiralty  jurisdiction.  It  is  now  settled  that  it  is,  and  this  when- 
ever the  vessel  insured  navigates  any  of  the  navigable  waters  of  the  United  States,  or 
bordering  thereon,  whether  landlocked  or  open,  salt  or  fresh.  Insurance  Co.  v,  Dun- 
ham, 11  Wall.  1. 

(d)  Story  on  Bailments,  609-11 ;  8  Kent,  Com.  231  ;  Handaysydev.  Wilson,  8  Carr. 
&  Payne,  528 ;  Luxford  v.  Large,  5  id.  421 ;  Pluckwell  v.  Wilson,  6  id.  875  ;  Woolf  v. 
Beard.  8  id.  873  ;  Lane  v,  Crombie,  12  Pick.  177;  Butterfield  v.  Forrester,  11  East,  61 ; 
Harlow  v.  Humiston,  6  Cowen,  191  ;  Smith  v.  Smith,  2  Pick.  621  ;  Clapp  v.  Young,  6 
Law  Reporter,  111  ;  New  Haven  v.  Vanderbilt,  16  Conn.  420  ;  Sills  v.  Brown,  9  Carr. 
&  Payne,  601  ;  The  Scioto,  Daveis,  Rep.  359  ;  Flanders  on  Mar.  Law,  296,  298.  As 
to  the  rule  of  damages,  see  Smith  v.  Condry,  1  Howard,  28  ;  Boyd  v.  Brown,  17  Pick. 
453  ;  New  Haven  t?.  Vanderbilt,  16  Conn.  420 ;  The  Anna  Maria,  2  Wheat.  827  ;  The 
Amiable  Nancy,  8  id.  546 ;  The  Amistad,  5  id.  385  ;  Bell  v.  Cunningham,  3  Peters, 
69  ;  Conard  v.  The  Pacific,  6  Peters,  262.  Vessels  propelled  by  steam,  being  more 
nnder  control  than  others,  are  recjuired  to  exercise  caution  to  avoid  collisions  with  sail- 
ing vessels.  They  are  liable  for  injuries  to  sailing  vessels  occasioned  by  not  keeping  a 
trustworthy  and  constant  look -out,  and  exercising  other  proper  precautions,  while  tray* 


Fkcb».  Z  V  H'.nr,  SiT  :  Yrrj^Tja  G«sie«K  C^nrf 

•Hu  37  i:L  'iZ't'.  sfi^amofjKi  X.  Y.  r.  Bau  1^  id.  73 : 

iC^fftrt  r.  9C«ta:itr  sc  CiAr]«!!k  4>  >a.  IV?  :  X.  T.  4  Ta. 
wvi^  r$  il  i4i  :  X.  T.  4  LiT«7otC  T.  &  11*3 
t7i :  Tfntsa^ft  lyjoaaaxk  r.  Fiftaer,  £1  if.  1.    Br  l^ 

-{Tf-^  r.  8,  ««n#  lir*  JDrindiriQii  erw  cbbiI 
£ji  ytru,  IVnrer,  lOSr  U.  S.  <2>.     Tb^  bftrt  &!»  juiafielkB  af  a  cup  «f  tn  ifcqaif 
tJ^  wn>«!:  ff/t'if^  &«uoii  VMiHiZig  <A  iLe  liigii  mb*  ;  for  cbmIe  <f  iJMralty  ■iioeld  m^  hi 

(nr;  'Hilt  wA  U  17*^.  1  ikct.  At  Latcc  S«JL  cxpraaSj  derknd  ihaZ  adninltr  fi»- 
#->^m;E»  ^tto-i]'!  V  "  a.'rrip:ii.g  :o  iL<^  dcicTw-  of  the  aril  lav.*"  IW  act  cf  17M;  1 
Hut.  «t  fukf;;?^  27S,  d«)^Und  lUt  ttrr  tbcnld  be  ''* anoordiig  to  tjbe  priadfte*  i^h» 
sb4  0H|^  «faKh  y^\€mg.  Uj  fooru  of  adminltT,  »  enatndistiiiginibpd  fraoi  eosrti  if 
t^mtrnfm  Uv/'  nk^jeri  to  fntort  alt^rfctioDs  to  he  made  bj  tbe  Ibden]  eooitiL  TUi 
M'/Ti«i//n  ba»  been  >lvavi  iind#Ti^tM>l  to  adopt  tbe  adninltj  pnctiee  of  Eof^aad,  it 
t«xt  in  iUirr'''nl  ootliDt*.  TbenxtliMctionoftb^aetof  ]84i,5Sut.miLajge.51<; 
antb^/riz^n  arM  d'tn^iUt  tbe  rapmiie  (XMirt  to  make  nxlea  irfcnlating  the  prooraa  and  p** 
a^iitiif*  *A  t}i«  dfruit  and  dUtriet  coorta.  Tbia  dutr  waa  pcHonaed  in  1844,  bj  tbe 
framing  t4  frfitr-t^T'-n  adtoinltT  rulea,  vbicb  maj  be  fooBd  in  the  booka  of  adminltT 
pnc'tic'^.     h»:tiM\tX  ZZ'^f.     Tilth  3<»th  of  thcsf;  rulVa  antborisaa  eaefa  of  tha  cireoit  aM 


diatric't  rtntrU  Uj  niak«  ill  own  nilea»  in  caaea  not  prorided  lor  bj  tbe  aapnoie  eonC 
rniw.  IliiiA,  «bil«:  iit^Tt  may  be  Home  dirersity  in  detaQ%  tbo  nuarml  ontliiiea  af 
admiralty  pruM'ti'*';  un  tb*;  ftatae  in  all  tbe  American  oomti^  wad  difir  wmrj  littla  froB 
thum  of  tbe  Britlab  admindty. 
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jury ;  (a)  and  in  this  respect,  they  resemble  courts  of  equity. 
The  forms  of  criminal  procedure  have  been  elsewhere  considered. 
With  proceedings  in  prize  cases,  we  may  hope  to  have  no  frequent 
concern.  I  shall  therefore  confine  myself  to  the  practice  "  on  the 
instance  side  of  the  court,"  to  which  the  rules  referred  to  in  the 
note  are  expressly  confined. 

The  counsel  are  denominated  proctors  instead  of  attorneys,  and 
advocates  instead  of  counsellors,  with  a  corresponding  difference 
of  functions,  not,  however,  very  rigidly  observed. 

Suits  in  admiralty  are  either  in  rem^  or  in  personam^  though 
sometimes  the  two  may  be  united.  Suits  in  rem  (6)  are  suits 
against  the  thing  itself,  as  a  ship,  a  bale  of  merchandise,  or  the 
like,  without  reference  to  the  owner ;  and  the  relief  does  not  ex- 
tend beyond  the  thing  sued,  unless  some  person  substitutes  him- 
self in  regard  to  it,  as  claimant  or  intervenor.  The  want  of  such 
a  proceeding,  where  it  is  often  so  difficult  to  know,  or  to  serve 
process  upon  the  owners,  was  so  deeply  felt  along  our  lakes  and 
rivers,  before  the  establishment  of  admiralty  jurisdiction  over 
them,  that  several  of  the  States  had  attempted  to  supply  the 
defect  by  the  enactment  of  what  are  commonly  known  as  water- 
craft  lawsj  which  authorize  a  suit  against  the  boat  or  other  craft 
by  name.  Suits  in  personam  are,  like  ordinary  suits,  against  the 
person  only,  without  reference  to  any  particular  thing. 

§  230.  Libel.  The  libel,  from  libelluSy  a  little  book,  contains  a 
statement  of  the  cause  of  action,  and  corresponds  to  a  bill  in 
chancery,  or  a  petition  under  the  Code.  Hence  the  party  com- 
plaining is  called  libellant.  The  party  defending  in  personam,  is 
called  defendant;  but  if  intervening  in  rem,  he  is  CBXiea  respondent. 
There  are  no  technical  requisitions  in  the  framing  of  the  libel. 
All  the  facts  constituting  the  complaint  are  to  be  stated  in  simple 
narrative,  with  appropriate  subdivisions,  which  are  numbered  con- 
secutively for  convenience  of  reference.  The  filing  of  the  libel  is 
the  first  step  in  tlie  suit.  It  is  usually  signed  by  the  party,  always 
by  his  proctor,  and  sometimes  by  an  advocate,  but  this  is  not 
essential.     If  it  pray  for  a  seizure,  either  in  rem  or  in  personam^ 

(a)  There  was  an  exception  in  the  act  of  1845,  5  Stat,  at  LaTge,  726,  which  extended 
admiralty  jurisdiction  over  the  lakes  and  the  navif^ble  waters  connecting  them.  This 
act  was  pronounced  constitutional  in  Propeller  Genesee  Chief  v,  Fitzhngh,  12  How.  443. 
See  ante,  p.  119. 

(6)  See  Ward  r.  Propeller  Ogdensburgh,  6  MT^ean,  622.  As  to  the  Ohio  watercraft 
law,  see  The  Monarch  r.  Finley,  10  Ohio,  384  ;  The  Huron  v.  Simmons,  11  id.  458  ; 
Lewis  V.  The  Cleveland,  12  id.  341  ;  The  Waverley  v.  Clements,  1 4  id.  23  ;  Kellogg  v. 
Brennan,  14  id.  72 ;  Jones  v.  The  Commerce,  14  id.  408 ;  The  iEtna  v.  Treat,  15  id. 
585  ;  Champion  r.  Jantzen,  16  id.  92 ;  The  Aurora  v.  Dobbie,  17  id.  125 ;  Webster  o. 
The  Andes,  18  id.  187  ;  The  Montji^omery  v.  Kent,  20  id.  54  ;  Keating  v.  Spink,  3 
Ohio  State,  105  ;  DeWitt  v.  Sch.  St.  Lawrence,  3  id.  325 ;  Raymond  v.  Whitney,  5 
id.  201  ;  Canal-Boat  Housatonic  v.  Kenawha  Salt  Co.,  7  id.  261  ;  Sch.  Mnskegan  v. 
Moss,  7  id.  377  ;  Steamboat  Monarch  v.  Potter,  7  id.  457  ;  Steamboat  Monarch  v. 
Miami  Railway  Co.,  7  id.  478  ;  Thompf^on  v.  Steamboat  J.  D.  Morton,  8  id.  222. 
But  see  The  Moses  Tavlor,  and  The  Ad  Hines  v.  Trevor,  4  Wallace,  555,  where  it  is 
held,  that  so  far  as  tnese  water-craft  laws  give  an  admiralty  jurisdiction,  they  are 
unconstitutional,  and  see  note  on  p.  119. 
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it  must  be  yerified  by  affidavit  In  general,  security  for  costs 
must  be  given,  but  this  is  regulated  by  the  rules  of  each  partic- 
ular court  This  is  done  by  a  short  writing  without  seal,  called 
a  stipulatianj  and  it  is  usual  for  the  surety  to  justify,  by  an 
affidavit  appended  to  the  stipulation,  that  he  is  worUi  twice  the 
amount 

§  231.  ProoMs.  (a)  In  the  theory  of  admiralty  proceedings,  the 
court  is  always  open,  not  only  for  the  issuing  and  returning  of 
process,  but  for  all  other  purposes.  But,  for  the  convenience  of 
all  concerned  in  the  practice,  each  court  establishes  its  own  rule 
days^  and  all  process  is  made  returnable  accordingly.  If  the  pro- 
cess prayed  for  be  a  mere  notice,  like  the  summons  at  common 
law,  it  is  called  a  monition^  issues  of  course,  and  is  served  by  tiie 
marshal  as  a  summons  is  by  the  sheriff.  If  the  prayer  be  for  an 
arrest  of  the  person,  and  ^e  amount  claimed  be  under  five  hnn- 
drcd  dollars,  and  the  case  be  one  where  a  capias  could  be  issued 
under  the  State  law,  the  process  is  called  a  warrant,  and  the  mar> 
shal  may  take  bail  upon  his  own  responsibility,  not  only  for 
appearance,  but  to  abide  the  event  of  the  suit;  there  being  no 
distinction  like  that  between  appearance  bail  and  special  bail  at 
common  law.  But  if  the  sum  exceed  five  hundred  dollars,  then, 
by  the  seventh  rule  of  the  supreme  court,  the  warrant  can  only 
issue  on  the  order  of  the  judge.  If  the  warrant  contain  a  clause 
to  attach  property,  or  to  garnishee  debtors  in  case  the  defendant 
cannot  be  found,  reasonable  search  should  first  be  made,  and  then 
property  may  be  attached  to  the  amount  sued  for ;  or  if  that  can- 
not be  found,  any  person  named  in  the  process  as  a  debtor  may  be 
garnisheed,  by  serving  him  with  a  copy  of  the  warrant.  In  either 
case,  the  attachment  or  garnishment  will  be  at  once  dismissed, 
upon  the  defendant  appearing  and  entering  into  stipulation.  If 
the  proceeding  be  in  rem^  the  warrant  contains  an  order  to  seize 
the  thing  described  in  the  libel,  and  the  marshal  has  no  authority 
to  release  it  on  forthcoming  bail.  In  this  case  the  warrant  contains 
a  clause  of  general  monition  to  all  persons  interested  to  appear  on 
the  return  day  and  show  cause  why  the  property  should  not  be 
condemned  as  prayed  for  in  the  libel,  which  must  be  served  on  the 
person  found  in  possession.  Advertisement  is  also  made  in  such 
newspapers  as  the  court  shall  designate  by  general  or  special  rule. 
In  cases  where  proceedings  in  rem  and  in  personam  can  be  joined, 
one  process  may  suffice  for  both ;  or  there  may  be  separate  pro- 
cesses, and  even  at  different  times,  if  need  be.  If  property  seized 
be  of  a  perishable  nature,  that  is,  of  a  nature  to  depreciate  rapidly 

(a)  Process  in  the  federal  conrts  is  regalated  by  the  act  of  1789, 1  Stat  at  Lai^,  93, 
and  by  the  act  of  1828,  4  id.  278.  These  acts  provide,  in  sul)stance,  that  process  in 
equity  and  admiralty  shall  be  according  to  the  principles,  rules  and  usages  of  those 
courts  ;  and  that  process  in  suits  at  common  law  shall  m  the  same  in  each  State  as  is 
Ufle<l  in  tlie  highest  courts  of  that  State.  See  very  full  and  elaborate  notes  upon 
this  subject,  1  Stat,  at  Large,  93 ;  4  id.  278.  For  leading  cases,  see  Wayman  v. 
Southard,  10  Wheat  1 ;  Ross  v.  Duval,  13  Peters,  45 ;  Beers  v.  Haughton,  9  Peters, 
329  ;  Manro  v.  Almeida,  10  Wheat.  473. 
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in  quality  or  value,  or  to  consume  itself  by  expense  in  keeping, 
B,n  order  may  be  procured  to  sell  it,  or  to  have  it  appraised  and 
delivered  to  the  claimant,  upon  a  deposit  of  money  or  a  satis- 
factory stipulation. 

§  232.  Defence.  If  the  suit  be  in  personam,  and  the  defendant 
do  not  appear  on  the  return  day,  a  decree  of  contumacy  and  default 
may  be  taken,  which  is  similar  to  a  decree  pro  confesso  in  chan- 
cery. In  this  case,  the  court  either  hears  the  case  ex  parte,  or 
refers  it  to  a  commissioner.  In  all  cases,  the  court  requires  proof 
of  the  allegations  in  the  libel ;  and  great  liberality  is  exercised 
in  allowing  the  default  to  be  set  aside  and  a  defence  made,  at 
any  time  before  final  decree.  If  the  suit  be  in  rem,  and  no  claim- 
ant intervene,  a  similar  course  is  pursued.  In  like  manner,  if 
the  libellant  be  in  default,  a  decree  of  contumacy  may  be  taken 
against  him  as  having  deserted  his  case,  and  it  may  be  dismissed 
with  costs. 

If  defence  be  made,  it  can  only  be  in  the  form  of  exception,  claim, 
or  answer.  There  being  no  demurrer  in  admiralty  proceedings, 
exceptions  take  its  place.  They  may  be  taken  at  any  stage  in  the 
progress  of  a  case.  They  are  required  to  state  specifically  the 
cause  or  matter  excepted  to,  as  is  done  in  special  demurrer. 
Accordingly,  if  the  libel  be  insufficient  upon  its  face,  granting  the 
allegations  to  be  true,  to  authorize  a  decree  for  the  libellant,  it 
should  be  excepted  to  for  this  reason,  and  the  question  of  suffi- 
ciency presented  for  decision. 

A  claim  is  interposed,  when  the  suit  is  in  rem,  by  any  person  in- 
terested in  the  subject-matter.  It  must  set  forth  specifically  in 
what  the  claim  consists,  and  be  verified  by  affidavit.  The  court 
will  take  notice  of  no  claim  not  so  presented. 

The  answer  performs  the  same  office  as  in  chancery  and  under 
the  Code.  It  is  the  usual  form  of  defence  both  in  rem  and  in  per- 
sonam. It  must  specifically  meet  every  material  allegation  in  the 
'  libel,  referring  to  it  by  number.  If  the  libel  contain  specific  inter- 
rogatories, each  must  be  specifically  answered.  The  answer  must 
in  all  cases  be  sworn  to.  It  may  contain  interrogatories  tb  which 
the  libellant  must  respond.  Or  either  party  may  file  interrogato- 
ries, without  annexing  them  to  the  pleadings,  and  require  an 
answer  from  the  other  party. 

If  the  answer,  granting  its  truth,  be  insufficient  as  a  defence,  or 
if  it  contain  matter  of  scandal  or  impertinence,  these  questions  are 
all  presented  by  exceptions.  But  if  the  libellant  means  to  take 
issue  upon  the  facts  set  up  in  the  answer,  or  to  set  up  new  matter 
in  avoidance,  he  files  a  replication,  (a)  If  this  be  a  simple  denial, 
as  a  traverse  at  common  law,  it  need  not  be  sworn  to.  But  if  it 
make  affirmative  allegations,  they  must  be  verified.    And  here, 

{a)  By  the  52d  of  the  supreme  court  rules,  adopted  at  the  December  term,  1854, 
a  replication  is  dispensed  with  in  all  cases.  The  new  matter  set  up  in  ihe  answer 
is  considered  as  denied ;  and  if  the  libellant  desires  to  meet  it  by  otner  new  matter, 
he  does  it  by  amending  the  libeL 
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virtually  the  pleadings  terminate,  iboagh  the  books  speak  of  dFigrih 
caUtmSj  triplteattanBy  and  so  forth. 

With  regard  to  amendmentB,  the  utmost  indolgenoe  is  given  it 
all  stages  of  a  case,  even  after  appeal,  provided  they  be  confined 
to  the  original  subject  of  controversy.  And  the  same  is  tme  as  to 
dtfauUs.  By  the  fortieth  of  the  supreme  court  rales,  even  after 
a  final  decree  against  the  defendant  upon  default,  tihe  coart  may, 
within  ten  days,  grant  a  rehearing  upon  such  terms  as  may  sees 
just. 

§  288.  TriaL  (a)  The  ninth  section  of  the  judiciarj  act  of  1789 
declares  that  ^  me  trial  of  issues  in  fact,  in  the  district  coart,  in  all 
causes  except  civil  causes  of  admiralty  and  maritime  jarisdictioo, 
shall  be  by  jury.'*  The  trial  of  admiralty  cases,  therefore,  is  by 
the  court,  without  a  jury ;  although  there  is  nothing  in  the  coih 
stitution  to  prevent  the  granting  of  a  trial  by  jury  if  it  shonU 
be  deemed  expedient.  Indeed  this  was  done  by  the  act  of  1815^ 
extending  admiralty  jurisdiction  over  the  lakes. 

In  the  rules  of  etndenee  there  is  verv  little  which  is  pecoliar  t» 
courts  of  admiralty.  They  receive  oral  or  written  evidence  onder 
the  same  conditions  as  courts  of  law,  and  observe  the  same  rules 
as  to  competency.  There  is,  perhaps,  this  exception,  that  psrtiis 
are  permitted  to  testify  when  the  facts  rest  in  their  knowledge 
alone,  and  could  not  be  proved  in  any  other  way.  Hie  maxim 
that  the  proofs  must  correspond,  and  be  confined  to  the  all^ations, 
is  observed  as  strictly  as  in  other  courts.  With  respect  to  depsri 
tions,  and  the  notice  to  be  given,  we  have  elsewhere  seen  that  the 
thirtieth  section  of  the  judiciary  act  of  1789  includes  this  court 
But  if  depositions  are  to  be  taken  in  a  foreign  country  (by  there 
is  a  practice  peculiar  to  this  court  of  sending  letters  rogatory  to  a 
court  of  that  country,  requesting  it  to  have  depositions  taken  in 
due  form  of  law  ;  and  by  the  comity  of  nations  such  a  request  is 
always  granted.  Depositions  thus  taken  are  filed  in  the  court  tak- 
ing them,  and  authenticated  copies  are  received  as  evidence  here. 

In  the  argument  of  the  case,  as  to  opening  and  closing,  and  in- 
deed in  all  other  respects,  the  rules  are  the  same  as  in  other  courts. 

§  234.  Decree  and  Szeoution.  The  decree  finely  illustrates  the 
flexibility  of  admiralty  proceedings,  since  it  may  be  so  shaped  as 
to  meet  every  possible  exigency  of  the  case.  If  the  amount  be 
disputed,  the  court  may  ascertain  it,  or  may  settle  the  principles 
upon  which  it  is  to  be  ascertained,  and  then  refer  the  case  to  a 
commissioner.  The  costs  are  entirely  in  the  discretion  of  the  court, 
and  the  power  to  adjust  them  is  often  used  to  punish  vexatious  or 
frivolous  litigation.  The  enrolment  of  the  decree  corresponds  to 
a  complete  record  in  chancery.  It  consists  in  the  making  up  of  a 
full  history  of  the  case,  including  process,  pleadings,  order  stipu- 
lations, and  evidence ;  taking  the  latter,  when  oral,  from  the  notes 

(a)  1  Stat,  at  Large,  78 ;  5  id.  726  ;  Propeller  Genesee  Chtef  v.  Fitilmgh,  It 
How.  448. 

(&)  1  Greenl.  £y.  §  820. 
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of  the  judge.  As  to  the  effect  of  the  decree,  it  is  a  common  saj- 
ing,  that  the  whole  world  are  bound  by  it,  because  the  whole  world 
are  parties,  (a)  This  is  peculiarly  the  case  when  the  suit  is  in 
rem  ;  for  then  notice  is  served  upon  the  thing  itself  by  the  seizure,, 
and  this  is  treated  as  constructive  notice  to  all  persons  having  an 
interest  in  that  thing  of  any  kind  whatsoever.  And  to  this  is 
added  the  chance  of  actual  notice  from  publication. 

The  enforcement  of  all  decrees  in  admiralty  may  be  by  attach- 
ment of  the  person,  when  that  is  practicable.  But  where  the 
decree  is  for  the  payment  of  money  only,  tlie  practice  is  to  issue  an 
execution  combining  the  directions  of  9k  fieri  facias  and  a  capias  at 
common  law  ;  that  is  a  command  to  levy  on  property  if  it  can  be 
found,  and  for  want  thereof  to  take  the  body.  When  the  suit  is 
in  rem^  and  the  thing  is  still  held  by  the  marshal,  the  execution 
takes  the  form  of  an  order  of  sale,  resembling  a  venditioni  exponas  ; 
but  if  it  has  been  delivered  upon  stipulation  to  the  claimant,  an 
order  is  made  that  the  stipulators  perform  the  conditions,  or,  in 
default  thereof,  that  a  summary  judgment  be  entered  against  them. 
When  the  marshal  receives  money,  he  has  no  authority  to  make 
distribution.  His  duty  is  to  pay  all  moneys  to  the  clerk  to  be  de- 
posited in  the  registry  of  the  court,  whence  it  can  only  be  drawn 
on  the  order  of  the  judge,  countersigned  by  the  clerk.  If  there 
be  a  surplus  after  satisfying  the  libellant,  the  person  entitled  may 
obtain  it  on  petition,  or  motion  in  writing. 

An  appeal  (6)  lies  to  the  circuit  court  from  all  final  decrees 
where  the  matter  in  dispute  exceeds  fifty  dollars.  As  to  the  libel- 
lant, this  amount  is  determined  by  the  claim  in  the  libel ;  as  to  the 
defendant,  by  the  amount  of  the  decree.  In  either  case,  it  is  ex- 
clusive of  costs ;  and  when  there  are  several  claimants,  it  is  the 
claim  of  each  separately,  and  not  the  aggregate.  The  appeal,  which 
is  in  writing,  must  state  specifically  how  much  of  the  case  is  ap- 
pealed, and  only  so  much  goes  up ;  but  as  each  party  aggrieved 
may  appeal,  there  may  be  several  appeals  from  the  same  decree. 
The  time  within  which  an  appeal  must  be  taken  is  determined 
either  by  the  general  rules  of  the  court  or  by  a  special  order  in 
the  particular  case.  But  it  must  bo  to  the  next  term  of  the  circuit 
court,  and  execution  will  be  stayed  to  allow  time  for  perfecting  the 
appeal,  if  written  notice  of  intention  be  given.  On  the  hearing 
above  no  new  cause  of  action  can  be  introduced,  but  new  allega- 
tions and  proofs  are  admitted,  (jc)  After  the  appeal,  so  much  of 
the  case  as  is  appealed,  is  wholly  in  the  circuit  court,  and  does  not 
go  back  to  the  district  court  at  all  for  any  purpose.  The  effect  is 
to  suspend  the  execution  below  of  so  much  of  the  decree  as  is  ap- 
pealed, and  leave  the  residue  for  execution  there.  The  stipulation 
is  similar  to  the  appeal  bond  in  chancery. 

(a)  But  see  Thompson  v.  Steamboat  J.  D.  Morton,  8  Ohio  State,  222. 
{h)  The  53d  of  the  supreme  court  rules,  adopted  December  term,  1854,  provides 
how  much  of  the  record  shall  be  certified  upon  appeal. 

(c)  Rice  V,  Idinnesota  and  Northwestern  R.  K  Co.,  21  How.  82. 
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From  fhe  final  decree  in  fhe  circuit  court,  an  iqnieal  lies  to  tte 
Bupreme  court,  in  all  cases  where  the  matter  in  mspnte  exceeds 
five  thousand  dollars,  and  no  allowance  of  the  appeal  is  neoesaaiy. 
The  supreme  court  does  not  execute  its  decree,  Imt  remands  it  to 
the  circuit  court  for  execution.  The  security  must  be  approved  Iqr 
the  circuit  judge,  and  remains  in  his  court.  The  rules  fomiM 
minute  directions  for  perfecting  appeals. 


LECTURE  XL. 

CBIMINAL    PROCSEDINaa(a) 

§  285.   Preliminary  Conalderatloiia.     We  come  now  to  tlie  last 
division  of  the  lawpf  procedure,  which  embraces  the  coarse  of  pro- 
ceeding in  criminal  prosecutions,  from  the  commencement  to  tiie 
conclusion.    The  general  nature  of  crimes  and  punishments,  uid 
the  offences  which  are  punishable  by  the  State  and  federal  laws, 
have  already  been  considered.    The  constitutional  limitations  of 
the  power  of  punishment  have  also  been  discussed,  as  immediatelj 
connected  with  personal  liberty.    It  only  remains,  then,  to  describe 
the  mode  in  which  criminal  justice  is  administered ;  and  here  the 
distribution  of  criminal  jurisdiction  among  the  federal  and  State 
courts  would  be  the  first  topic ;  but  this  has  been  sufficiently  ex- 
plained in  the  lecture  upon  the  judicial  department.     We  are, 
therefore,  prepared  to  turn  at  once  to  the  commencement  of  crimi- 
nal proceedings :  but  first,  I  would  observe,  that  although  the  out- 
lines of  these  proceedings  are  marked  out  by  the  federal  and  State 
constitutions,  and  the  statutes  pursuant  thereto,  (i)  yet  the  terms 
usually  employed  in  these  provisions,  and  the  farmn  required  by 
them,  are  chiefly  taken  from  the  common  law  ;  and  their  meaning 
and  nature  are  to  be  sought  in  the  treatises  on  criminal  law,  before 
referred  to.     It  follows,  that  criminal  proceedings  must  be  much 
the  same  in  all  courts  where  the  common  law  prevails ;  and,  accord- 
ingly, I  shall  confine  myself  chiefly  to  a  description  of  them  in  this 
Stete.    Criminal  proceedings  are  much  less  complicated  than  civil, 
as  will  be  evinced  by  what  follows.     Meantime,  there  are  some 
preliminary  matters  wliicli  require  a  brief  notice.   When  an  offence 
has  been  committed,  the  first  step  is  to  secure  the  offetuler;  and  to 
this  end  certain  officers  are  designated  to  be  conservators  of  the 
peace.     By  the  constitution,  judges  of  the  supreme  court  are  con- 
servators of  the  peace  throughout  the  State  ;  president  judges  of 

(a)  See  Arcbbold*8  Criminal  Practice ;  Starkie's  Oriminal  Practice  ;  Davis's  Pre- 
cedents ;  the  works  of  Chitty  and  Russell ;  and  Bishop  on  the  Law  ef  Criminal 
Procedure. 

{b)  A  code  of  Criminal  Procedure  was  enacted  in  Ohio,  in  1869  (66  Ohio  Lawa,  287)* 
the  principal  alterations  introduced  by  which  will  be  briefly  stated  in  their  proper  place. 


CRIMINAL  PROCEEDINGS.  751 

the  common  pleas,  throughout  their  circuits ;  and  associate  judges 
of  the  common  pleas,  throughout  their  counties.  B7  statute,  it  is 
made  the  duty  of  sheriffs  to  preserve  the  public  peace ;  to  cause 
all  persons  guilty  of  breaking  the  same,  within  their  knowledge  or 
view,  to  enter  into  recognizance  to  keep  the  peace,  and  to  appear 
and  answer  in  court ;  and  to  commit  to  jail  in  case  of  refusal. 
Coroners  have  the  same  power  when  the  office  of  sheriff  is  vacant, 
or  the  sheriff  is  himself  the  offender ;  with  the  further  power  of 
holding  inquests  over  dead  bodies,  and  arresting  persons  charged 
by  the  jury  with  being  concerned  in  the  death.  Also,  by  statute, 
justices  of  the  peace  are  declared  to  be  conservators  of  the  peace 
throughout  their  counties ;  and  it  is  made  the  duty  of  constables 
to  apprehend  and  bring  to  justice  felons  and  disturbers  of  the 
peace ;  to  suppress  riots  and  preserve  the  peace  within  their 
counties;  and  to  pursue  fugitive  offenders  into  other  counties. 
From  all  which  it  appears  that  judges,  justices,  sheriffs,  coroners, 
and  constables  are  made  the  official  guardians  and  protectors  of 
public  tranquillity  and  private  security  ;  but  the  chief  burden,  as 
we  shall  see,  falls  upon  justices  and  constables,  whose  functions 
are,  therefore,  of  the  highest  importance  to  the  community,  (a) 

§  236.  "Warrant.  In  general,  before  an  offender  can  be  arrested^ 
or  his  premises  searched,  the  officer  must  have  an  official  warrant 
for  that  purpose ;  and  we  have  before  considered  the  constitutional 
guaranty  against  unreasonable  searches  and  seizures,  which  is  ex- 
pressed in  these  words :  "  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated  ;  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized."  For  making  arrests  there  are  two 
kinds  of  warrants,  which  I  will  briefly  describe. 

1.  A  Capias  upon  Indictment.  What  an  indictment  is  will  be 
explained  hereafter.  If  the  grand  jury  happen  to  be  in  session, 
when  an  offence  is  committed,  or  before  the  offender  is  appre- 
hended, any  person  may  go  before  them  and  testify  against  him  ; 
and  if  upon  such  testimony  an  indictment  be  found,  the  prosecut- 
ing attorney  will  take  out  a  capias  ad  respondendum  for  his  arrest. 
This  writ  may  issue  in  term  time  or  vacation,  to  any  county  in 
the  State,  commanding  the  offender  to  be  arrested  for  trial.  If 
the  arrest  be  made  in  term  time,  he  is  forthwith  arraigned.  If  in 
vacation,  he  is  either  held  to  bail  or  committed ;  all  which  will  be 
explained  hereafter.  (6) 

(a)  Criminal  procedure  is  concerned  only  with  the  punishment  of  crime,  except  in 
the  case  of  binding  over  to  keep  the  peace,  in  which  a  preventive  power  is  exer- 
cised. This  proceeding  consists  in  brining  the  accused  before  a  magistrate,  who, 
if  after  hearing  testimony  he  is  of  opinion  there  is  just  cause  for  complaint,  puts 
the  accused. under  bond  to  keep  the  peace.  The  proceedings  in  Ohio  are  now  gov- 
erned by  §§  1-12  of  the  Code  of  Criminal  Procedure. 

(6)  §§  57,  101,  102  of  the  Code  of  Criminal  Procedure  now  provide  that  the  clerk 
of  the  court  in  such  cases  shall  issue  a  warrant  for  the  accused. 
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2.  A  State  Warrant,  (a)  If  the  offence  be  commitfed  noder  such 
circumstances  that  it  caDnot  be  laid  at  oace  before  the  grand  jarj^ 
as  is  moBt  frequently  the  case,  the  course  is  to  procure  a  warrant, 
commonly  called  a  State  warrant,  commauding  the  arreat  of  the 
offender,  and,  if  need  be,  a  tearch  of  any  suspected  premises.  The 
form  of  these  warrants  is  fixed  by  the  statute.  Should  there  be 
ogcasion,  they  may  doubtless  be  issued  by  either  of  the  courts  ia 
terra  time,  or  cither  of  the  judges  in  vacation,  in  which  caae  they 
would  be  called  bench  tcarranti ;  but  they  are  usually  issued  by 
justices  of  the  peace ;  and  in  compliance  with  the  constitutional 
declaration  before  referred  to,  an  affidavit  must  tirst  be  made,  as 
the  predicate  of  the  warrant,  that  an  ofTence  has  been  committed, 
and  that  the  deponent  either  knows  or  believes  that  the  person 
named  did  commit  it.  Without  such  a  specific  afBdavit  the  war- 
rant cannot  he  issued ;  and  the  warrant  itself  must  be  equally 
specific  in  descriljing  the  person  and  the  offence ;  for  human 
liberty  is  too  dear  to  be  jeoparded  upon  uncertainties ;  and  the 
same  remarks  apply  to  search  warrants.  In  both  of  these  cases, 
then,  an  offence  has  been  already  committed,  of  which  oath  or 
affirmation  has  been  made,  before  the  issuing  of  tlie  capiat  or  war- 
rant. But  it  being  far  better  to  prevent  the  commission  of  an 
offence,  if  possible,  than  to  wait  until  it  has  been  committed,  and 
then  punish  it,  provision  is  made  that  if  any  person  has  just  cause 
to  feur,  and  docs  fear,  that  another  will  kill,  wound,  beat,  or  abuse 
him,  or  those  immediately  connected  with  him,  or  will  burn  his 
buildings  or  destroy  his  property,  and  such  person  will  make  affi- 
davit to  this  effect,  a  warrant  shall  thereupon  be  issued  for  the 

(a)  Affidavit.    The  State  of ,  conntj  of .     Baton  me ,  one  of 

the  justices  of  the  peicc  for  MJtl  roiintf,  pvnonally  came  ,   who  bviog  duly 

Burom  according  to  tew,  dejioscth  dikJ  saith,  lliat  on  or  about  the  ,  at 

[licre  (IvHrribc  the  erime  coniniitteiJ  an<l  tlie  i>rrniiBes  to  be  learched,  if  anch  then 

be],  and  that  one is  guilty  of  the  fnct  charged  ;  and  further  aaith  not, 

U'arTant  for  Arre't.    The  State  of ,  county  of .     To  any  ronstuHe 

of  aaiil  county.     Whcrens   coni|>laiiit   has  bcou  made  before  me,  one  of  the 

f'listici'A  of  thn  peace  for  the  county  aforesaiil,  upon  the  oalh  of ,  that , 
nie  of  the  county  aforesaid,  did,  on  or  ahout  trie  ,  at ,  in  the  county 

af'in-raid   frlpp«'rit»  the  crime]  ;    these   are.    therefore    to    conunand    von  to    take  tlie 

Nii<l ,  if  he  be  found  in  your  county,  or  if  he  ihall  have  fled,  to  puraue  him 

into  anv  oUier  county  witliin  tlie  State,  and  take  and  safely  kerp  him,  so  that  yon 
llHve  Ills  boiiy  hefore  me  or  some  otlicr  jiistii«  of  the  jirace  fotthwith,  to  answer 
the  said  complaint,  and  be  further  dealt  with  according  to  law.  {}  21-29  of  tha 
Uoile  of  rriminal  Procedure  provide  for  the  issuing  of  warrantH  biifoi'e  indictment. 


SeareA   IfarranL     Whereas  it  apjieiits  to  me  ,  one  of  the  justicee  of  the 

peace  for  Iho  county  aforcxajd,  that  llie  following  goods  and  chatti-ls,  to  wil  [here 
ileserihc  tlieiii],   have    been,    within  ninety   days    pnat,   by  some    pomon  or    peraons. 


felonionsly  tnkcn,  stolen,  and  carried  away  from  the  premises  of ,  of  sold  county, 

and  that  the  snid <Ioth  on  oath  ileclare  that  he  verily  believes  that  the  said 

giMvls   and  chntlcU  are  conej«1iil  in  the  [dcacrilio  the  place  of  concealment]  of  one 
'  =-   -  t,     junty;  these  are,  therefore,   to  command  yon,  with  the 


necessary   and  j.roner   assistance,  to  enter,  in  the  dnytime,  into  the    said  [describe 

the  [ilacB  as  befon']  of  the  said ,  and  there  diligently  seaivli  for  the  said  goods 

and  rlinttels  ;  and  if  the  same  or  any  part  thereof  be  found  upon  sueh  search,  that  yoa 

bring  the  goods  so  found,  and  also  the  body  of  the  said ; — ,  forthwiih  before  me, 

or  some   other  jiutlce  of  the  peace  of  «aid  county,  to  be  dispMed  of  mnd  dealt  witii 
acconliog  to  law. 


CRIMINAL  PBOCEEDINGS.  753 

arrest  of  the  person  complained  of;  and  if,  upon  investigation, 
the  magistrate  shall  be  of  opinion  that  there  was  just  cause  for 
fear,  he  will  order  the  accused  to  enter  into  a  recognizance  to  ap- 
pear and  answer  at  the  next  term  of  the  court,  and,  in  the  mean 
time,  to  keep  the  peace ;  and  in  default  of  such  recognizance,  will 
commit  him  to  jail.  This  is  what  is  meant  by  being  put  under 
hond%for  good  behavior. 

§  237.  Arrest  and  Bxamination.  (a)  An  arrest  on  a  criminal 
charge  is  defined  to  be  the  apprehending  or  restraining  of  a  person, 
in  order  that  he  may  be  forthcoming  to  answer  the  charge  of  an 
alleged  or  suspected  crime.  The  act  of  privilege  from  arrest,  before 
described,  extends  to  civil  arrests  only,  as  we  have  seen,  and  not 
to  criminal  arrests ;  which,  therefore,  may  be  made  upon  all  per- 
sons, and  at  all  times  and  places.  Crime  has  no  asylum  but  in 
absolute  concealment.  Even  a  man's  house  is  not  his  castle 
against  criminal  arrests,  though  it  is  against  civil.  In  general, 
as  we  have  just  seen,  the  arrest  is  made  by  an  officer^  under  the 
authority  of  a  capias  or  warrant,  predicated  upon  the  affidavit  of 
some  credible  person ;  but  there  is  no  question  that  arrests  may 
be  safely  made  without  either.  All  persons,  whether  officers  or 
not,  must  necessarily  have  the  power  to  arrest  offenders  commit- 
ting the  offence  in  their  presence  :  and  it  is  their  duty  so  to  do ; 
for  when  they  see  the  act  perpetrated,  they  are  in  no  danger  from 
an  act  for  false  imprisonment  or  malicious  prosecution,  which  is 
the  only  hazard  they  could  incur  ;  and  it  would  be  wrong  to  give 
such  offenders  a  chance  of  escaping  by  waiting  to  take  out  a  war- 
rant. (6)  The  English,  and  probably  the  American  doctrine,  is 
this :  "  Conservators  of  the  peace  may  break  open  doors  to  make 
such  arrest ;  and  may  command  other  persons  by  word  only,  to 
assist  them,  who  will  be  culpable  if  they  refuse  so  to  do ;  also,  if 
they  have  good  reason  to  believe  that  an  offence  has  been  commit- 
ted, though  not  in  their  presence,  and  have  strong  grounds  to 
suspect  the  individual,  they  may  safely  cause  the  arrest  to  be 
made.  But  a  private  person  would  not  be  safe  in  making  the 
arrest  in  the  latter  case  ;  because  he  would  not  have  the  excuse  of 
official  duty.  The  prudent  course  would  be  to  notify  an  officer,  or 
go  at  once  to  a  magistrate,  and  make  the  affidavit  to  obtain  a  war- 
rant ;  though  if  such  private  person  were  certain  that  an  offence 
had  been  committed,  and  had  reasonable  ground  for  suspicion  as 
to  the  offender,  he  might  be  safe  in  seizing  him  without  a  warrant, 
for  the  purpose  of  carrying  him  before  a  magistrate ;  because,  if 
the  suspicion  should  prove  false,  probable  cause  would  be  a  com- 
plete defence,  and  even  the  good  intention  would  be  a  shield 

(a)  See  4  Black.  Com.  292  ;  Davis  v,  RusseU,  5  Bing.  854  ;  Cowles  «.  Dnnbar,  12 
Ccm.  Law  Bep.  265 ;  s.  o.  2  Car.  k  P.  565  ;  Wright  9.  Conrt,  10  Com.  Law  Bep. 
412  ;  8.  c.  4  B.  &  C.  596  ;  Lawrence  v.  Hedgcr,  8  Taunton,  14. 

(6)  Derecourt  v.  Corbishley,  5  £1.  &  Black.  188  ;  82  £ng.  L.  &  £q.  186.  A  muni- 
cipal corporation  ma^  authorize  an  arrest  without  a  warrant  in  certain  cases,  for 
▼iolation  of  a  city  ordinance.     White  v.  Kent,  11  Ohio  State,  550. 
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against  heaiy  damages,  (a)  So,  in  regard  to  arrests  to  prevent 
the  commission  of  crime ;  it  is  clear  t£at  any  person  seeing  an- 
other about  to  commit  a  crime,  may  interfere  to  preventhim; 
and,  if  necessary,  may  detain  him,  until  it  may  he  ressonaUf 
presumed  that  he  has  altered  his  mind ;  but  where  one  tbus  is- 
tervenes  to  prevent  fighting,  prudence  requires  him  to  declare  Ui 
purpose  beforehand ;  for,  otiberwise,  he  may  be  conf oonded  witk 
the  offender  without  the  means  of  proving  his  innocence.  ThoB, 
with  regard  to  criminal  arrests,  the  law  is  wisely  framed  with  t 
view  to  protect  both  parties,  those  who  make,  and  those  who  sniffer, 
such  arrests. 

The  accused  being  thus  arrested,  the  next  thing  is  the  exarnkm- 
tion  before  the  magistrate.    This  must  take  place  immediately, 
unless  some  material  witoess  be  wanting,  or  tnere  be  some  other 
urgent  reason  for  postponing  it ;  in  which  case  our  statote  allows 
the  accused  to  be  placed  in  jail  for  safe  keeping ;  but  not  for  a 
period  exceeding  tlurty-six  hours,  (ft)  lest  the  power  of  imprison* 
ment  without  examination  might  be  abused.     In  general,  this 
examination  is  only  a  preliminary  itepj  for  the  purpose  of  ascer- 
taining whether  there  be  reasonable  cause  to  hold  the  accused  to 
abide  the  inquest  of  -a  grand  jury.    But  there  are  some  trivial 
cases  under  our  statote,  in  which  the  proceedings  before  the  magis- 
trate are  final.    Thus,  if  a  person  be  arrested  on  the  charge  of 
assault  and  battery,  or  an  affray  at  fisticuffs,  on  the  complaint  of 
the  party  injured,  and  elect  to  plead  guilty,  the  magistrate  may,  at 
his  option,  impose  a  fine  within  one  hundred  dollars,  or  hold  him 
to  answer  in  court ;  so  if  a  person  provoke,  or  attempt  to  provdco 
another  to  commit  a  breach  of  the  peace,  though  the  peace  be  not 
broken,  the  magistrate  may  fine  him  for  this ;  and  there  are  a 
few  other  trifling  fines  which  he  may  impose.     But,  with  these 
exceptions,  the  power  of  the  magistrate  is  only  that  of  examina- 
tion without  punishment;   and  according  to  the  result  of  this 
examination,  the  accused  will  either  be  entirely  discharged,  or 
committed  to  jail,  or  held  to  bail.    If  not  discharged,  the  wit- 
nesses are  likewise  put  under  recognizance  to  appear  and  testify 
in  court. 

§  238.  Commitment  and  Bsdi.  (c)    If,  upon  examination,  the  evi- 

(a)  B.  S.  §  7129  provides  that  it  shall  be  the  duty  of  officers  to  arrest  aU  persons 
found  violating  the  laws  without  warrant,  and  also,  §  71<iO,  that  any  person  not  la 
officer  may,  without  a  warrant,  arrest  any  person,  if  a  petit  larceny  or  felony  has 
been  committed,  and  there  is  reasonable  ground  to  believe  the  person  arrested  guilty, 
and  may  detain  him  until  a  legal  warrant  can  be  obtained. 

{b)  This  period  is  now  four  days  (Code  of  Criminal  Prooedare),  and  the  confine- 
ment may  be  in  some  other  place  than  the  jail  if  the  magistrate  so  direct.  §  7113. 
§§  7142-55  now  re^ulftte  this  procedure. 

(c)  MUtimua.    The  State  of ,  county  of  .    To  the  keeper  of  the  jifl 

of  said  county.     Whereas ,  late  of  said  county,  has  been  arrested  on  the  oath 

of  — — ,  for  [describe  the  crime],  and  has  been  examined  by  me  — — ,  one  of  ths 
justices  of  the  peace  of  said  county,  on  such  charge,  and  required  to  give  bail  in  the 
sum  of  $— — ,  for  his  ajipearance  before  the  court  of  — — ,  in  said  ooonty,  oo 
the  ,  which  requisition  he  has  failed  to  comply  with ;  tlierefoze^  I  command 
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dence  be  such  as  to  convince  the  magistrate  that  the  accused  ought 
not  be  discharged ;  and  if  the  offence  charged  either  be  not  bail- 
able, or  the  accused  be  unable  to  give  bail ;  the  only  course  is  to 
commit  him  to  jail  to  await  his  trial  at  the  next  term  of  the  court, 
if  an  indictment  shall  be  found  against  him.  The  instrument  or 
warrant  of  commitment  is  commonly  called  a  mittimus  ;  and  its 
form  is  fixed  by  the  statute.  After  describing  the  offence,  and 
the  failure  to  give  bail,  it  commands  the  jailer  to  receive  and 
detain  the  accused,  until  he  shall  be  discharged  by  due  course  of 
law.  Being  thus  committed,  the  accused  must  remain  in  prison 
until  trial,  unless  released  in  one  of  the  ways  hereafter  to  be  de- 
scribed. In  the  mean  time,  he  is  entitled  to  have  his  situation 
made  as  comfortable  as  the  nature  of  the  case  will  admit  of ;  and 
any  unnecessary  severity  on  the  part  of  the  jailer  will  subject  him 
to  punishment ;  for  which  provision  is  made,  in  conformity  with 
that  humane  declaration  of  the  constitution,  ''  that  no  person 
arrested  or  confined  in  jail  shall  be  treated  with  unnecessary 
rigor."  Both  the  federal  and  State  constitutions,  as  we  have  seen, 
declare  that  '*  excessive  bail  shall  not  be  required."  The  actual 
amount,  however,  is  not  fixed  by  law,  except  in  a  few  instances, 
but  left  to  the  discretion  of  the  officer  who  takes  bail ;  and  who 
also  decides  upon  the  sufficiency  of  the  sureties.  Again,  our 
constitution  declares  that  "  all  persons  shall  be  bailable  by  suffi- 
cient sureties,  unless  for  capital  offences,  where  the  proof  is  evi- 
dent, or  the  presumption  great."  Thus  there  can  be  but  one 
offence  in  this  State  which  is  not  bailable,  and  even  that  is  not 
absolutely  excluded.  The  federal  constitution  has  no  correspond- 
ing provision;  but  under  the  acts  of  Congress,  all  offences  are 

you  to  receive  the  said  — ^—  into  your  custody,  in  the  jail  of  said  county,  there  to 
remain  until  he  shall  he  discharged  hy  due  course  of  law. 

lUcognizance,    The  State  of ,  county  of  .     Be  it  rememhered,  that 

on  the  , and  — ^— —  personally  appeared  hefore  me, ,  one  of  the 

justices  of  the  peace  for  said  county,  and  jointly  and  severally  acknowl(^dged  them- 
selves to  owe  the  State  of  — —  the  sum  of  $— ,  to  be  levied  of  their  goods  and 

chattels,  lands  and  tenements,  if  default  be  made  in  the  condition  following,  to  wit : 
the  condition  of  this  recognizance  Is  such,  that  if  the  above  bound shall  per- 
sonally appear  before  the  court  of for  said  county,  on  the ,  then  and 

there  to  answer  the  charge  of  [describe  the  offence],  and  abide  the  judgment  of  the 
court,  and  not  depart  without  leave,  then  this  recognizance  shall  be  void.  Taken  and 
acknowledged  before  me  on  the  day  and  year  above  written.     [Signature  of  officer.] 

If  the  recognizance  be  to  keep  the  pence,  add  to  the  above  condition  thus  :  And 
in  the  mean  time  shall  keep  the  peace,  and  be  of  good  behavior  towards  the  citizens 
of  the  State  generally,  and  especially  towartls  ,  then,  &c.     The  recognizance  of 

a  witness  differs  only  in  the  condition,  which  is  to  appear  and  testify.  These  recog- 
nizances are  returned  by  the  justice  to  the  court  where  the  party  is  to  appear  ;  and  a 
memorandum  of  them  being  then  made  on  the  minutes,  they  are  treated  as  if  taken 
in  that  court. 

On  the  subject  of  bail  in  criminal  cases,  see  Dewitfs  Lessee  v.  Osbom,  6  Ohio, 
480 ;  State  v.  Wellman,  3  Ohio,  14  ;  Morris  v,  Marcy,  4  Ohio,  83 ;  State  v.  Dawson, 
6  Ohio,  251  ;  Swank  v.  The  State,  3  Ohio  State,  429  ;  State  v.  West,  3  id.  609  ;  Laws 
of  Ohio,  vol.  54,  p.  5.  As  to  the  power  of  sureties  to  arrest  the  principal  within  the 
territory  of  the  United  States,  see  Reese  v.  The  United  States,  9  Wall.  13.  §§  7169 
el  $eq,  of  the  Code  of  Criminal  Procedure  now  regulate  these  proceedings ;  there  are  no 
striking  alterations  introduced  by  them. 
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bailable.  Thus  the  accused  has  abundant  provision  made  for  Us 
comfort  during  the  interval  between  the  arrest  and  trial.  The 
mode  of  taking  bail,  in  all  criminal  cases,  is  by  recognizance,  the 
form  of  which  is  fixed  by  the  statute,  and  the  nature  of  which 
has  been  already  indicated.  The  occasions  of  taking  bail  I  will 
now  enumerate:  1.  When  the  sheriff  makes  the  arrest  on  a  capioi 
upon  indictment,  if  the  offence  be  below  penitentiary,  he  is 
specially  authorized  to  take  bail  in  any  sum  between  fifty  and  two 
hundred  dollars ;  otherwise,  the  court,  when  the  indictment  is 
brought  in,  fix  the  amount,  which  is  indorsed  upon  the  capiai, 
and  the  sheriff  takes  bail  in  that  sum.  He  is  also  authorized,  as 
we  have  seen,  to  take  recognizances  for  appearance  and  for  keep- 
ing the  peace,  in  all  cases  where  an  offence  has  been  committed 
within  his  knowledge  or  view.  2.  The  coroner,  when  he  holds  an 
inquest  over  a  dead  body, is  authorized  to  recognize  the  witnesses; 
but  not  the  accused,  for  he  is  not  presumed  to  be  yet  arrested.  S. 
The  magistrate,  whether  judge  or  justice,  when  he  holds  the  ex- 
amination, is  authorized  to  recognize  both  the  accused  and  the 
witnesses.  In  certain  cases,  also,  as  we  have  seen,  he  may  recog- 
nize persons  to  keep  the  peace.  4.  The  court  in  passing  sentence 
for  any  offence  enumerated  in  the  act  for  the  punishment  of  of- 
fences, may  recognize  the  offender  to  keep  the  peace  for  two  years, 
if  deemed  expedient.  5.  On  hahea%  corpttSj  a  proceeding  which 
has  been  explained  before,  the  judge,  who  inquires  into  the  cause 
of  detention,  may  take  bail  when  he  thinks  the  case  justifies  it; 
and  this  writ  may  issue  for  the  relief  of  any  prisoner  conmiitted 
for  trial,  unless  it  be  on  a  capital  charge.  6.  Provision  is  made 
that  the  sureties  may  at  any  time  surrender  their  principal  to  any 
judge,  who  will  thereupon  commit  him  to  pri8ou,or  take  new  bail, 
as  the  case  may  require.  And  this  brings  us  up  to  the  proceedings 
in  court. 

§  239.  Grand  Jury,  (a)  We  have  already  seen  that  no  offender 
can  be  put  to  trial  on  a  criminal  charge  until  a  bill  of  indictment 
has  ])cen  found  against  him  by  the  grand  jury.  The  language  of 
the  federal  constitution  is, "  that  no  person  sliall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury."  The  language  of  our  State  con- 
stitution includes  "  any  criminal  charge."  The  sole  function, 
therefore,  of  a  grand  jury  is  to  pass  ui)on  indictments  prepared 
for  tliem  by  the  prosecuting  officer.  The  term  ^^ presentment^^ 
confers  no  additional  authority.  It  simply  means  that  they  are 
to  present  accusations  in  the  form  of  indictments.  The  qualijica- 
lions  of  grand  jurors  are  the  same  as  of  electors,  which  have 
already  been  described.  (6)     The  mode  of  selection^  also,  is  the 

(a)  See  Davis's  Precedents,  1-32,  1  Chitty's  Crim.  Law,  chap.  6.  A  list  of  the 
namoM  of  the  grand  jurors  need  not  be  furnished  to  the  accused  oefore  triaL  Fouts 
r.  The  StAte,  8  Ohio  State,  98. 

(6)  The  record  need  not  show  that  they  were  so  qualified.  Parks  v.  The  State,  4 
Ohio  State,  234. 
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same  as  for  petit  jurors,  which  has  before  been  described.  In  this 
State,  the  number  is  fifteen ;  and  it  has  been  decided  that  where 
the  State  law  fixes  the  number,  the  federal  courts  in  that  State 
are  governed  thereby.  Grand  jurors  are  summoned  by  a  writ  of 
venire  faciasy  which  is  served  by  the  sheriflf  ten  days  before  each 
term.  If,  upon  impanelling  them,  a  sufficient  number  be  not 
forthcoming,  the  panel  is  filled  up  with  talesmen  or  bt/standers. 
I  have  observed  that  this  course  is  objectionable,  even  for  petit 
jurors  in  civil  cases ;  but  the  objection  is  still  stronger  with  re- 
spect to  grand  jurors;  for  their  functions  are  too  important  in 
every  respect  to  justify  the  giving  of  a  discretion  to  the  sheriff  to 
fill  up  vacancies  with  any  loiterers  who  may  happen  to  be  about 
the  court.  But  so  stands  the  law.  (a)  In  this  State,  the  right 
to  challenge  a  grand  juror  seems  to  be  confined  by  statute  to  the 
prosecuting  attorney,  and  it  must  be  for  good  cause  shown.  But 
it  has  been  elsewhere  decided,  that  a  prisoner  whose  case  is  to 
come  before  the  grand  jury  may  also  challenge  for  cause  before  the 
oath  is  administered.  The  principal  causes  of  challenge  are, 
the  want  of  any  of  the  prescribed  qualifications ;  irregularity  in 
the  mode  of  selecting,  drawing,  or  summoning ;  and  the  having 
deliberately  formed  and  expressed  an  opinion.  (6)  When  the 
panel  is  completed,  the  oath  is  administered  to  the  foreman^  who 
is  appointed  by  the  court,  and  all  the  rest  are  sworn  to  observe 
the  same  oath.  The  form  of  the  oath,  as  prescribed  by  our  stat- 
ute, is  as  follows :  "  Saving  yourself  and  fellow-jurors,  you,  as 
foreman  of  this  grand  inquest,  shall  diligently  inquire,  and  true 
presentment  make,  of  all  such  matters  and  things  as  shall  be 
given  you  in  charge,  or  otherwise  come  to  your  knowledge,  touch- 
ing the  present  service :  the  counsel  of  the  State,  your  own,  and 
your  fellows',  you  shall  keep  secret  unless  called  on  in  a  court  of 
justice  to  make  disclosures ;  you  shall  present  no  person  tlirough 
hatred,  malice,  or  ill  will,  nor  leave  any  person  unpresented, 
through  fear,  favor,  or  affection,  or  for  any  reward  or  hope  thereof; 
but  in  all  your  presentments  you  shall  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  according  to  the  best  of 
your  skill  and  understanding."  The  meaning  of  this  language  is 
too  plain  to  need  comment.  The  reason  for  requiring  secresy  is 
obvious.  If  the  testimony  be  not  sufficient  to  justify  the  finding 
of  an  indictment,  the  reputation  of  the  accused  ought  not  to 
suffer  by  having  it  known  that  a  suspicion  had  existed.  And  if 
sufficient,  the  accused  ought  not,  by  knowing  what  it  is,  to  be  able 

(a)  R.  S.  §  5171  authorizes  the  coart  to  issue  a  special  venire  containing  the  nam&s 
of  selected  persons,  to  fill  the  grand  jury,  and  thos  remove  the  ground  of  the  author's 
criticism. 

(b)  1  Burr's  Trial,  38,  37,  44,  425  ;  Commonwealth  v.  Srtiith,  9  Mass.  110  ;  Com. 
monwealth  v,  Parker,  2  Pick.  568.  It  is  a  good  plea  in  abatement  that  one  or  more 
of  the  grand  jurors  who  found  an  indictment  had  not  the  legal  qualifications  of  grand 
jurors.  But  mere  irregularities  in  selecting  and  drawing  them,  which  do  not  affect 
their  personal  qualifications,  cannot  be  pleaded  in  abatement.  Doyle  v.  The  State,  17 
Ohio,  222 ;  Huling  v.  The  State,  17  Ohio,  583. 
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to  meet  it  on  the  trial  by  perjury,  or  avoid  its  effect  by  making 
his  escape.  After  the  oath,  the  presiding  judge  delivers  a  charge, 
instructing  the  jurors  in  their  duties  ;  and  in  this  State,  there  are 
several  acts  relating  to  elections,  auctions,  taverns,  ferries,  gaming, 
brothels,  supervisors,  bank-notes,  and  the  like,  which  are  required 
to  be  specially  mentioned  in  this  charge ;  but  there  is  no  author- 
ity for  expatiating  upon  politics,  as  is  frequently  done ;  and  one 
would  suppose  that  a  nice  sense  of  judici^  propriety  would  pre- 
vent the  slightest  allusion  to  such  subjects.  The  grand  jury  now 
retire  to  discharge  their  duties.  If  they  require  other  witnesses 
than  those  who  appear  voluntarily,  or  upon  recognizance,  the 
prosecuting  officer  causes  them  to  be  brought  in.  The  witnesses 
are  sworn  by  the  clerk,  who  gives  each  a  certificate  of  the  fact, 
and  only  one  is  admitted  at  a  time.  The  rule  is,  that  no  testi- 
mony ought  to  be  received,  which  would  be  incompetent  on  the 
trial;  and  as  this  is  a  question  of  law,  the  grand  jury  may  take 
advice  of  the  prosecuting  officer,  or  of  the  court  if  they  so  desire. 
Another  rule  is,  that  they  are  only  to  hear  evidence  against  the 
accused.  The  meaning  is,  that  they  are  not  to  resolve  themselves 
into  a  traverse  jury.  They  are  not  to  seek  evidence  in  exculpa- 
tion, nor  hear  witnesses  sent  there  by  the  accused  for  that  pur- 
pose. But  when  witnesses  are  properly  before  them,  they  are  to 
receive  what  tends  to  exculpate,  as  well  as  what  tends  to  incul- 
pate. As  to  the  weight  of  evidence  required,  the  rule  is,  that 
they  ought  not  to  find  a  bill  unless  the  evidence  be  such  as,  if 
uncontradicted,  would  induce  them  on  the  trial  to  convict.  The 
old  rule  that  a  bill  ought  to  be  found,  if  guilt  is  rendered  more 
probable  than  innocence,  is  not  adopted  in  this  country.  But  of 
the  weight  of  evidence  they  are  the  exclusive  judges.  The  prose- 
cuting officer,  though  sharing  in  their  councils,  and  entitled  to  be 
present  in  all  their  deliberations,  is  not  to  be  consulted  on  this 
question.  It  is  for  him  to  prepare  the  indictments,  and  answer 
all  questions  of  law,  but  not  to  advise  whether  an  indictment 
ought  to  be  found.  The  grand  jury  are  sworn  "  diligently  to 
inquire."  This  requires  them  fairly  to  investigate  all  offences 
brought  properly  before  them  or  within  their  own  knowledge. 
But  it  does  hot  require  them  to  prowl  about  for  matters  of  accu- 
sation out  of  doors.  They  arc  a  "  grand  inquest,"  but  not  an 
inquisition.  And  they  are  to  observe  the  most  rigorous  impar- 
tiality. The  attribute  of  mercy  belongs  elsewhere.  If  any  appear 
to  have  violated  the  law,  no  matter  who  or  what  they  are,  high 
or  low,  rich  or  poor,  informed  or  ignorant,  they  are  to  be  indicted, 
without  fear,  favor,  or  affection.  The  one  great  aim  should  be  to 
ascertain  the  truth,  and  having  done  so,  to  act  upon  it,  regardless 
of  confiequeuces. 

Twelve  out  of  the  fifteen  must  concur,  in  order  to  sustain  an 
indictment ;  in  which  case  the  foreman  indorses  it,  "  a  true  hill^^ 
and  signs  his  name  by  way  of  authentication,  even  though  his  own 
opinion  should  be  the  other  way.    The  indictment  is  also  indorsed 
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by  the  prosecuting  attorney ;  and,  in  general,  these  indorsements 
are  the  only  authentication  it  requires ;  but  in  our  act  for  the  pun- 
ishment of  offences,  in  order  to  prevent  groundless  accusations, 
the  complaining  or  prosecuting  witness  is  required  to  indorse  the 
indictment  as  security  for  costs ;  which  costs  he  must  pay  if  the 
accused  be  acquitted,  unless  the  court  think  he  had  good  cause  to 
make  the  complaint.  If  twelve  do  not  concur  in  finding  a  bill, 
it  is  said  to  be  ignored^  and  the  accused  has  a  right  to  be  immedi- 
ately discharged ;  but  this  does  not  prevent  a  subsequent  grand 
jury  from  finding  a  true  bill  for  the  same  offence.  Whenever  tlie 
grand  jury  desire  instructions  from  tlie  court,  they  may  come  in 
and  receive  them ;  but  the  accused  cannot  move  for  specific  in- 
structions beforehand.  Indictments  when  found  are  brought  into 
court  by  the  foreman,  and  delivered  to  the  clerk,  who  dockets 
them  in  the  order  of  presentation.  Not  being  included  in  our 
statute  of  amendments,  they  can  only  be  amended  in  matters  of 
form;  nor  even  then,  without  the  consent  of  the  grand  jury. 
When  the  grand  jury  have  been  discharged  unconditionally  by 
the  court,  they  cannot  be  reconvened.  And  I  may  observe  that 
there  is  no  warrant  either  in  law  or  propriety  for  an  expression 
of  their  opinion  upon  political  matters,  which  is  now  too  much 
the  custom,  in  imitation  of  the  judge  who  may  have  charged  them 
on  these  subjects. 

§  240.  indictanent  (a)  Both  our  federal  and  State  constitu- 
tions declare  that  the  accused  shall  have  a  "  speedy  public  trial." 
And  our  statute  provides  that  where  the  offence  is  capital,  so  that 
there  can  be  no  bail,  the  indictment  shall  be  found  at  the  first 
term  after  the  commitment,  or  else  the  prisoner  shall  be  discharged 
if  he  require  it ;  unless  there  be  very  urgent  reasons  for  postpone- 
ment. In  other  cases,  the  matter  is  left  to  the  discretion  of  the 
court.  As  to  the  time  within  which  an  indictment  may  be  found, 
after  the  commission  of  the  offence,  our  limitations  are  these :  (6) 

(a)  Form  of  an  Indidjneni,  I  shall  here  give,  by  way  of  illustration,  the  form  of 
an  indictment  for  murder.  I  have  before  given  the  substantial  parts  of  several  in- 
dictments for  the  higher  offences,  in  connection  with  a  description  of  those  offences, 
to  which  I  now  refer. 

The  State  of ,  county  of ,  court  of       '     , term,  in  the  year 

— — .     The  grand  jurors  of  the  county  aforesaid,  upon  their  oaths   present,   that 

one, f  heretofore,  to  wit,  on  the ,  with  force  and  arms  at  — — ,  in  the 

county  aforesaid,  in  and  upon  one  ,  purposely,  and  of  deliberate  and  premedi- 
tated malice,  did  make  an  assault ;  and  did  ttien  and  there  dischai*ge,  and  shoot  off,  to, 
against,  and  upon  the  said  ,  a  certain  pistol  then  and  there  charged  with  gun- 
powder and  one  leaden  bullet,  which  saiil  pistol  the  said  ,  in  his  right  hand 

then  and  there  held ;  and  with  the  leaden  bullet  aforesaid,  out  of  the  pistol  afore- 
said, by  force  of  the  gunpowder  aforesaid,  did  then  and  there  purposely,  and  of  de- 
liberate and  premeditated  malice,  strike,  penetrate,  and  wound  the  said  ,  in 

and  upon  the  right  side  of  the  belly  of  him  the  said ,  thereby  giving  to  him, 

the  said ,  one  mortal  wound  of  the  depth  of inches,  and  of  the  breadth 

of inches,  of  which  said  mortal  wound  the  said then  and  there  instantly 

died  ;  and  so  the  said ,  in  the  manner,  and  by  the  means  aforesaid,  did  pur 

posely,  and  of  deliberate  and  premeditated  malice,  kill  and  murder  the  said  — -, 
against  the  peace  and  dignity  of  the  said  State,  and  contrary  to  the  form  of  the  statate 
in  such  case  made  and  provide<L 

(6)  But  see  now  R.  S.  §  6805. 
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namely,  for  all  the  offences  enumerated  in  the  act  for  the  pun- 
ishment of  offences,  except  petit  larceny,  one  year;  for  all  the 
offences  specified  in  the  act  for  the  punishment  of  immoral  prac- 
tices, except  the  neglect  of  a  magistrate  to  pay  over  fines,  the 
proceedings  must  be  commenced  within  ten  days ;  for  assault  and 
battery,  or  affray  at  fisticuffs,  where  the  defendant  pleads  guilty 
before  a  justice,  within  three  months ;  and  for  provoking  a  quar- 
rel, within  ten  days.  Under  the  laws  of  the  United  States  the 
limitations  are  these :  namely,  for  all  capital  offences,  except 
murder  and  forgery,  three  years;  for  all  offences  against  the 
revenue  laws,  five  years ;  and  for  all  other  offences,  not  capital, 
two  years.  It  will  thus  be  seen  for  the  great  majority  of  offences 
in  this  State,  there  is  no  limitation :  and  the  indictment  may  be 
found  at  any  time.  I  will  now  make  a  few  remarks  upon  its 
form  and  contents. 

1.  Its  Form*  In  framing  an  indictment,  the  highest  degree 
of  precision  and  certainty  is  required;  nothing  must  be  left  to 
inference  or  implication :  the  defence  must  be  so  described  that  it 
cannot  be  mistaken  in  any  essential  particular ;  but  mere  clerical 
or  grammatical  errors  will  not  vitiate  it,  unless  they  render  the 
meaning  obscure,  (a)  There  must  be  no  figures  or  abbreviations, 
except  in  giving  the  fac  Bimtle  of  a  writing ;  (i)  and  if  there  be 
more  averments  than  are  necessary,  the  superfluous  ones  will 
merely  be  rejected  as  surplusage,  and  thus  do  no  harm.  An  in- 
dictment properly  divides  itself  into  three  parts,  the  introdtu^ian, 
description^  and  conclusion.  The  introduction  and  conclusion 
being  matters  of  form,  are  the  same  in  all  indictments;  but 
the  description  varies  for  each  offence.  The  introditctian  begins 
with  a  caption^  naming  the  State,  county,  court,  and  term.  In 
making  up  the  record,  however,  the  caption  contains,  in  addition, 
the  names  of  the  judges  and  of  the  grand  jurors,  and  the  date  of 
the  commencement  of  the  term.  (^)  And  it  has  been  held,  that 
under  the  law  of  Congress,  requiring  the  prisoner  to  be  furnished 
with  a  coi)y  of  the  indictment,  such  copy  must  contain  this  full 
caption.  The  indictment  then  proceeds,  "the  grand  jurors  of 
the  county  aforesaid,  upon  their  oaths  present,  that,"  &c. ;  then 
follows  a  description  of  the  offence;  and  the  conclusion  is, 
"  against  the  peace  and  dignity  of  the  State,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided."  The 
county  stated  in  the  caption  is  called  the  venue.  And  by  the  law 
of  this  State,  it  must  be  the  county  in  which  the  offence  was 
committed ;  for  even  when  the  venue  is  changed  for  trial,  as  will 
be  explained  hereafter,  the  change  does  not  take  place  until  the 
indictment  has  been  found,  (^d)     1.  The  only  difference  between 

(a)  Fonts  v.  The  State,  8  Ohio  State,  98. 

(/>)  This  i3  no  longer  a  defect.     §  7215. 

(c)  Young  V.  States  6  Ohio,  435  ;  Malian  v.  Stote,  10  id.  232  ;  United  States  r.  In- 
surgents, 2  Dallas,  335. 

{(i)  It  seems  that  in  some  cases  a  State  may  punish  a  citizen  for  an  act  committed 
outside  of  the  limits  of  the  State.    Lehman  v.  M'Bride,  15  Ohio  State,  573. 
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indictments  in  the  federal  and  in  the  State  courts  is,  that  in  the 
former  the  district  is  named  instead  of  the  county,  and  the  United 
States  instead  of  the  State.  It  was  formerly  the  practice  to  prefix 
to  the  above  conclusion  words  like  these :  "  To  tiie  great  damage 
of  the  person  injured ;  to  the  evil  example  of  all  others  in  the  like 
case  offending ;  and  to  the  great  displeasure  of  Almighty  God ; " 
but  these  expressions  are  never  necessary. 

2.  Description  of  the  Offence.  When  the  offence  is  created  by 
statute,  as  we  have  seen  is  the  case  with  all  offences  punishable 
by  this  State  or  by  the  United  States,  the  indictment  must  not 
only  conclude,  "  contrary  to  the  form  of  the  statute,"  but  must 
by  express  words  bring  the  offence  substantially  within  the  statu- 
tory description ;  (a)  and  the  safest  rule,  therefore,  is  to  follow  the 
exact  words  of  the  statute ;  but  the  statute  itself,  if  a  public  act, 
need  not  be  recited.  If  an  indictment  undertake  to  set  forth  a 
writing  according  to  its  "  tenor ^^  the  exact  words  and  figures  must 
be  copied ;  for  its  tenor  is  held  to  be  synonymous  with  identity ; 
but  if  it  only  undertake  to  give  the  " purport j*  a  substantial  de- 
scription will  be  sufficient.  (6)  In  describing  persons,  no  addi- 
tion is  in  any  case  necessary.  In  England,  the  necessity  was 
created  by  statute,  and  we  have  not  adopted  it.  When  the  act 
must  be  done  with  a  particular  intent,  in  order  to  render  it  crimi- 
nal, that  intent  must  be  expressly  averred,  (c?)  It  is  doubtful  if 
it  be  ever  essential  to  say  that  the  act  was  committed  **  with  force 
and  arms ; "  but  when  the  act  was  in  fact  forcible,  it  is  prudent 
to  insert  them,  (d)  When  knowledge  constitutes  a  part  of  the 
offence,  it  must  be  averred ;  and  this  is  usually  done  by  the  words 
"  knowingly ^^  or  "  well  knowing.'*^  There  are  certain  technical 
words  used  in  describing  particular  offences,  which  are  said  to 
be  indispensable ;  thus  in  treason,  "  traitorously ; "  in  burglary, 
"  burglariously ; "  in  larceny,  ^'feloniously  took  and  carried 
away ; "  («)  in  robbery,  ''feloniously  and  against  the  will ; "  in 
rape,  "feloniously  ravished  and  carnally  knew ; "  in  riots,  "  riot- 
ously;" and  in  murder  in  the  first  degree,  "purposely  and  of 
deltberate  and  premeditated  malice."  But  it  is  never  necessary  to 
use  the  words,  "  not  having  the  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil ; "  nor 
the  words,  "  of  his  own  wicked  and  corrupt  mind,  being  a  person 

(a)  See  1  Chit.  C.  L.  182 ;  United  States  v.  Bachelder,  2  Gallison,  15  ;  Williains 
V.  State,  Wright,  42  ;  Poage  v.  The  State,  8  Ohio  State,  229  ;  Dillingham  v.  The  State, 
5  id.  280 ;  Aultfather  v.  The  State,  4  id.  467.  The  words  "contrary  to  the  form  of 
the  statute  "  are  no  longer  necessary. 

(6)  Hess  V.  state,  5  Ohio,  1  ;  Pickens  v.  State,  6  id.  274.    §  7218-20. 

(c)  Fonts  V.  The  State,  8  Ohio  Stete,  98  ;  Kain  v.  The  State,  8  id.  306.  The  purpose 
or  intent  to  kill  must  he  averred  in  the  indictment  for  munier.  Id.  In  an  indict- 
ment for  rohhery  there  must  he  a  substantial  averment  of  the  intent  to  steal  or  rob. 
Matthews  r.  The  State,  4  Ohio  State,  539.    See  Turner  ».  The  State,  1  id.  422. 

Id)  They  are  now  expressly  dispensed  with.     §  7215. 
e)  Under  §  7228,  in  an  indictment  for  larceny  of  money,  it  is  not  necessary  to 
show  what  kind  of  money  it  was,  or  that  it  was  issued  by  lawful  authority,  or  that  it 
was  intended  to  pass  or  circulate  as  money.    McDivit  v.  The  State,  20  Ohio  State,  281* 
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of  evil  dispoftition."  Where  wmnd$  are  mentionedy  it  is  held 
that  their  length  and  depth  and  the  part  of  the  body  must  ba 
stated;  and  in  murder  they  must,  be  alleged  to  be  ''moffvL* 
But  the  value  of  the  weapon  need  not  be  stated ;  nor  the  fact  tliat 
the  person  slain  ^^was  m  the  peace  ai  Qod  and  of  the  State." 
The  name  of  the  person  upon  whom  the  offence  was  oommittedi 
if  known,  must  be  stated;  but  if  not  known,  he  may  be  de- 
scribed as  ^^  a  certain  person  to  the  jurors  unknown*"  It  is  usual 
to  state  the  residence  of  the  defendant,  but  as  the  place  of  lua 
residence  cannot  affect  his  guilt,  there  seems  to  be  no  good  rea- 
son for  this.  A  time  and  plaee^  however,  must  be  stated  for 
every  material  fact,  but  when  these  have  been  once  stated,  tfac^ 
may  afterwards  be  referred  to  by  tiie  words  *<then  and  there  r 
and  unless  the  time  enters  into  the  nature  of  the  offence,  or  tie 
place  is  out  of  the  county,  a  different  time  and  place  from  those 
alleged  may  be  proved.  In  the  averment  of  nutter  and  quantitjf^ 
as  well  as  time  and  place,  it  is  usual  to  employ  a  ^  videlicet," 
or  <^  to  wit,"  under  the  impression  that  less  strict  proof  wUl  then 
be  required ;  but  it  is  doubtful  if  this  makes  any  difference.  If 
several  offenders  be  concerned  in  the  same  offence,  they  may  all 
be  joined  in  one  indictment,  whether  principals  or  accessories; 
or  tiiiey  may  be  indicted  separately.  If  joined  in  the  same  indict 
ment,  it  is  a  matter  of  discretion  with  the  court  to  grant  them 
separate  trials  or  not.  But  if  the  offence  be  cajpitaly  this  is 
seldom  refused,  on  account  of  the  difficulty,  in  a  joint  trial,  of 
giving  each  his  full  number  of  challenges.  Severed  offences  may 
also  be  joined  in  one  indictment,  in  different  counts,  althoogh  the 
punishment  be  different ;  but  the  court,  in  their  discretion,  may 
require  the  prosecuting  attorney  to  elect  on  which  he  will  pro- 
ceed, and  give  up  the  rest;  and  the  better  practice  is  to  hare 
separate  indictments  for  each  offence,  (a)  Neither  the  State  nor 
federal  laws  contain  any  provisions  varying  the  common  law  on 
the  subject  of  indictments,  except  in  reference  to  perjury  and 
subornation  of  perjury.  In  these  cases  it  was  formerly  necessary 
to  make  the  indictment  exceedingly  voluminous,  by  setting  forth 
the  authority  of  the  person  administering  the  oath,  together  with 
all  the  circumstances  of  the  case.  But  there  are  now  statutory 
provisions  expressly  dispensing  with  this. 

§  241.  Arraignment  (i)  The  indictment  having  been  thus 
found,  the  next  step  is  to  arraign  the  prisoner.  Being  placed  at 
the  bar,  he  is  called  upon  by  name  to  arise.  The  indictment  is 
then  read  to  him  by  the  prosecuting  attorney  or  the  clerk.    Some- 

{a)  Bailey  v.  The  State,  4  Ohio  State,  440.  A  judgment  on  a  f^eral  Terdict  ii 
not  (UToneous  where  some  of  the  counts  are  good  and  others  bad.  Bailey  v.  The  Static 
4  Ohio  State,  440  ;  Bobbins  v.  The  State,  8  id.  181. 

{h)  See  3  Black.  Com.  ch.  25  ;  1  Chitty's  Crim.  Law,  887  ;  2  Swift's  Dig.  881 
Altliougli  a  prisoner  cannot  waive  any  of  the  formalities  required  by  law,  8tiU«  when 
the  reconl  shows  that  the  defendant  waived  arraignment,  tne  judgment  will  not  be 
reversed  for  tliat  cause,  if  the  record  subsequently  discloses  proceeungs  which  consti- 
tute an  arraignment.    Ooodin  v.  The  State,  16  Ohio  State,  844. 
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times  the  substance  is  merely  stated,  but  the  whole  indictment 
should  be  read.  The  prisoner  is  then  asked  whether  he  is  guilty 
or  not  guilty.  Before  answering  he  is  entitled  to  have  the  advice 
of  counsel.  Formerly,  this  was  not  the  case  in  England  ;  but  both 
the  federal  and  State  constitutions  expressly  assert  this  right  by 
declaring  that  ^'  in  all  criminal  prosecutions,  the  accused  hath  a 
right  to  be  heard  by  himself  and  counsel ; "  and  by  our  statute, 
the  court  are  required  to  assign  such  counsel,  not  exceeding  two, 
as  the  prisoner  shall  desire,  2  he  be  unable  to  employ  counsel ; 
which  counsel  may  have  access  to  him  in  prison  at  all  reasonable 
hours.  The  prisoner  may  then  answer  to  the  arraignment  either 
by  himself  or  counsel.  If  the  indictment  be  for  a  capital  offence, 
this  is  the  time  to  make  his  election  to  be  tried  in  the  supreme 
court ;  in  which  case,  the  indictment,  plea,  and  election  are  re- 
corded in  the  court  of  common  pleas,  and  certified  under  seal  to 
the  supreme  court,  (a)  If  the  accused  do  not  so  elect,  or  the 
offence  is  not  capital,  he  must  plead  to  the  indictment.  If  he 
ask  time,  a  reasonable  time  will  be  allowed  him  for  preparation  ; 
and  for  this  purpose  he  is  entitled  to  a  copy  of  the  indictment^  as  a 
constitutional  right,  the  declaration  being,  that  he  may  "  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  have  a 
copy  thereof."  Our  statute  provides  that  in  capital  and  peniten- 
tiary offences,  he  shall  have  this  copy  at  least  twelve  hours  before 
the  trial.  (6)  The  act  of  Congress  provides  that  in  treason,  he 
shall  have  it  three  entire  days  before  the  trial,  and  in  all  other 
capital  cases  two.  As  to  all  other  cases,  both  laws  are  silent.  If, 
on  being  arraigned,  the  prisoner  make  no  answer,  but  stand  mute^ 
then,  by  our  statute,  a  jury  is  to  be  impanelled  to  try  whether  he 
stands  mute  obstinately,  or  by  the  act  of  God.  If  by  the  act  of 
God,  he  is  to  be  remanded  to  prison  until  he  recovers  the  use  of 
speech  ;  but  if  obstinately,  the  plea  of  not  guilty  is  to  be  entered, 
and  the  cause  goes  on  to  trial ;  and  the  same  is  done  when  he 
refuses  to  plead.  This  is  a  singular  provision,  to  say  the  least. 
Suppose  the  prisoner  be  actually  dumb ;  is  he  therefore  to  re- 
main in  prison  for  ever  ?  Or  is  it  seriously  believed  that  he  may 
be  miraculously  struck  dumb  by  the  act  of  God,  and  afterwards 
recover  his  speech  ?  In  England,  the  course  is  directly  the  oppo- 
site to  this ;  (<?)  but  either  course  would  seem  to  be  entirely  un- 
necessary ;  and  so  it  is  in  fact  considered  by  Congress,  who  have 
provided  that  in  all  cases  of  standing  mute,  the  prisoner  is  treated 
as  if  he  had  pleaded  not  guilty ;  and  this  is  the  common  sense 
of  the  matter,  (rf)     The  law  presumes  every  man  innocent  until 

(a)  state  v.  Turner,  Wright,  20. 

(h)  The  construction  given  to  this  provision  is,  that  if  the  accused  demand  a  copy 
of  the  indictment,  he  cannot  be  forced  to  trial  until  twelve  hours  after  it  is  furnished. 
But  if  he  consents  to  go  to  trial  without  making  such  demand,  he  cannot  afterwards 
object  that  the  copy  was  not  furnished.  Smith  v.  State,  8  Ohio,  294.  He  is  now 
entitled  to  a  copy  of  the  indictment  a  day  before  he  is  arraigned  or  called  upon  to 
answer  to  it.     §  7244. 

(e)  4  Black.  Com.  824  ;  1  Western  Law  Journal,  162,  415. 

\d)  This  is  also  the  provision  of  R.  S.  §  7260. 


764  CBIMIKAL  PBOGBSDlNCMSk 

proved  guilty ;  and  a8  the  prisoner,  by  standing  mute,  does  not 
admit  his  guilt,  the  question  is  properly  put  to  the  proof,  by  eit* 
tering  for  him  the  plea  of  not  guilty,  and  proceeding  to  trial.  I 
have  just  said  that  every  man  is  presumed  to  be  innocent  until 
proved  to  be  guilty.  The  meaning  is,  that  such  is  the  legal  pr&' 
sumption.  No  doubt  the  actual  presumption  is,  that  a  man  who 
has  been  first  examined  before  a  magistrate,  and  afterwards  in- 
dicted by  a  grand  jury,  must  be  guilty  ;  that  is,  his  guilt  is  thus 
rendered  more  probable  than  his  innocence.  But  still  the  law 
humanely  presumes  him  to  be  innocent,  so  far  as  relates  to  the 
burden  of  proof.  It  is  not  for  the  prisoner  to  prove  his  innocence, 
but  for  the  State  to  prove  his  guilt ;  and  he  need  say  nothing  in 
defence,  until  a  primd  facie  case  is  made  out  against  him.  This 
is  all  the  expression  means ;  and  in  this  connection  I  will  further 
observe,  that  as  the  State  has  the  burden  of  proof,  so  it  has  the 
opening  and  closing  of  the  argument,  as  in  other  cases.  I  believe 
that  in  France  and  in  Scotland  the  advantage  of  closing  the  argu- 
ment is  given  to  the  prisoner ;  and  would  not  humanity  justify 
a  similar  course  here  ?  There  would  certainly  be  no  great  danger 
in  giving  the  prisoner  the  last  word. 

§  242.  Flea  and  Iisua  (a)    If,  upon  being  arraigned,  the  pris- 

(a)  See  4  Black.  Com.  ch.  26  ;  1  Chitty's  C.  L.  ch.  9 ;  Davis's  Pmc  276 ;  2  Swift's 
Dig.  399.  The  fonns  of  presenting  the  defence  differ  very  little  from  the  correspond- 
ing forms  in  civil  cases,  except  that  the  prisoner  always  pleads  in  person,  as  wiU  bo 
seen  by  the  following  example  :  — 

1.  Pica  to  the  Jurisdietum,    And  the  said ,  in  his  proper  person  comes  into 

court,  and  having  heard  the  said  indictment  read,  says  that  this  court  ought  not  to 
take  cognizance  of  the  offence  in  the  said  indictment  charged,  because,  protesting  that 
he  is  not  guilty  of  the  same,  nevertheless  he  says  that  [here  state  the  facts  showing 
the  want  of  jurisdiction]  ;  and  this  the  said  ■  is  ready  to  verify.    Wherefore  he 

prays  judgment  if  this  court  will  take  cognizance  of  the  indictment  aforesaid,  and  that 
ne  may  be  permitted  to  go  hence  without  day. 

The  replication  to  this  plea,  which  is  pat  in  by  the  prosecuting  attomev,  states  that 
the  court  ought  not  to  be  precluded  from  taking  cognizance  ot  the  indictment,  and 
gives  the  reasons  ;  and  then  concludes  with  a  prayer  that  the  prisoner  may  be  held  to 
answer  to  the  indictment. 

2.  Demurrer.    And  the  said in  his  proper  person  comes  into  court,  and 

having  heard  the  said  indictment  read,  says  tnat  the  same,  and  the  matters  and 
things  therein  contained,  in  manner  and  form  as  the  same  are  therein  stated,  are  not 
sufficient  in  law,  and  that  he  is  not  bound  by  the  law  of  the  land  to  answer  the  same  ; 
wherefore,  for  want  of  a  sufficient  indictment,  he  prays  judgment  that  he  be  permitted 
to  go  hence  without  day. 

The  joinder  asserts  the  sufficiency  of  the  indictment,  and  prays  that  the  prisoner 
may  be  convicted. 

3.  Pirn  of  a  Misjwmer.    And  now, ,  who  in  this  indictment  is  called  by 

tlie  name  of ,  in  his  proper  person  comes  into  court,  and  having  heard  this  in- 
dictment read,  says  that  his  name  is ,  by  which  name  he  has  always  hitherto 

l)een  known  and  called,  without  this,  that  he  now  is,  or  hitherto  has  been  called  or 

known  by  the  name  of ,  as  in  the  said  indictment  is  supi)osed  ;  and  this  he  is 

ready  to  verify  ;  wherefore  he  prays  judgment  of  the  said  indictment,  and  that  the 
saino  may  be  quashed. 

The  repliceUion  states  that  he  is,  and  long  has  been,  known  and  called,  as  well  bj 
the  name  mentioned  in  the  indictment,  as  by  that  mentioned  in  the  plea  ;  and  con- 
cludes to  the  country.  It  has  been  decided  that  a  plea  of  misnomer  is  the  only  way 
of  taking  advantage  of  it.  After  verdict  the  objection  is  waived.  Smith  v.  Stat^  8 
Ohio,  294.  As  to  wliat  is  a  misnomer,  see  Rockville  v.  The  State,  12  Ohio  State,  427. 
The  criminal  code  provides  that  if  the  defendant  pleads  misnomer,  he  most  give  his 
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oner,  instead  of  standing  mnte,  answer  that  he  is  guiUy^  it  will 
only  remain  for  the  court  to  pass  sentence ;  except  in  the  case  of 
murder,  where,  by  special  provision,  the  court  are  required  to  hear 
testimony  to  determine  the  degree  of  murder.  But  (f  he  deny  his 
guilt,  it  must  be  one  of  the  modes  pointed  out  by  the  common 
law ;  for  neither  the  federal  nor  State  laws  provide  any  other 
way.  These  modes  are  as  follows :  firstj  a  plea  to  the  juris- 
diction ;  secondly^  a  demurrer ;  thirdly^  a  plea  in  abatement ; 
fourthly  J  a  special  plea  in  bar ;  or  fifthly^  the  general  issue  of 
not  guilty ;  for  we  have  no  such  pleas  as  sanctuary  or  benefit  of 
clergy  ;  neither  of  which  absurdities  has  ever  been  allowed  in  this 
country. 

1.  A  Plea  to  the  Jurisdiction.  This  is  the  proper  course  when 
the  indictment  is  found  before  a  court  having  no  jurisdiction  of 
the  offence.  We  have  already  considered  the  distribution  of  crim- 
inal jurisdiction,  among  the  federal  and  State  courts,  and  nothing 
further  need  be  said  here. 

2.  A  Demurrer.  This  is  the  proper  course,  when,  admitting 
the  truth  of  the  facts  alleged,  they  do  not  make  out  the  offence 
intended.  Thus  the  demurrer  here  has  the  same  office  as  in  civil 
cases.  If  the  demurrer  should  be  sustained,  it  would  be  the  ac- 
quittal of  the  prisoner ;  for,  as  we  have  already  seen,  there  can 
be  no  amendment  after  the  discharge  of  the  grand  jury.  If  the 
demurrer  should  be  overruled,  there  can  be  little  doubt  that  the 
prisoner  would  still  be  allowed  to  make  an  issue  of  fact,  by  put- 
ting in  a  plea.  However,  as  there  has  been  some  uncertainty  on 
this  point,  and  as  the  same  question  may  be  raised  on  the  general 
issue,  or  in  arrest  of  judgment,  or  in  writ  of  error,  it  is  generally 
best  not  to  demur. 

8.  A  Plea  in  Abatement.  This  is  chiefly  confined  to  a  misnomer 
of  the  prisoner.  It  must  be  accompanied  with  an  affidavit  stating 
the  true  name.  Of  course,  delay  is  the  only  advantage  gained ; 
and  this  plea  is  therefore  seldom  pleaded. 

4.  A  Special  Plea  in  Bar.  This  is  the  proper  course  when, 
admitting  the  truth  and  sufficiency  of  the  indictment,  the  defend- 
ant has  a  reason  to  offer  why  he  ought  not  to  be  tried.    The  only 

true  name,  which  shall  be  at  once  substituted,  and  the  proceedings  go  on.  This  was 
held  constitutional  in  Lasure  v.  The  State,  19  Ohio  State,  43. 

4.  Plea  of  Former  AequiUaL    And  the  said ,  in  his  proper  person  comes 

into  court,  and  having  heard  the  said  indictment  read,  says  that  the  State  ought  not 
further  to  prosecute  the  same  against  him,  because  he  says  that  heretofore,  to  wit,  at 

the  court  of ^  holden  at  — — ,  on  the  —  [here  set  forth  the  record  of  the 

former  verdict,  judgment,  and  acquittal]  ;  as  by  the  record  thereof  now  remaining  in 
said  court  more  fully  appears  ;  and  the  said  — —  avers  that  he  is  the  same  person, 
and  the  offence  in  the  present  indictment  charged  is  the  same  offence  as  in  tne  said 
record  and  acauittal  are  contained  ;  and  this  he  is  ready  to  verify  ;  wherefore  he  prays 
judgment,  and  that  he  may  be  permitted  to  go  hence  without  day. 

The  repliccUion  is  ntU  tiel  record  ;  unless  the  fact  of  identity  of  person  or  offence  be 
denied,  in  which  case  it  is  a  traverse  concluding  to  the  country.  It  has  been  held  that 
this  plea  must  set  forth  the  judgment  as  well  as  the  verdict,  becaiue  there  is  no  ao* 
qmittal  until  judgment     Hurley  v.  State,  6  Ohio,  399. 
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pleas  in  bar  which  can  be  pleaded  in  this  countiy  are,  a  former 
acquittal ;  a  former  conviction ;  or  a  pardon.  There  can  be  no 
such  plea  as  a  former  attaint,  because  attainder  is  expressly  pro- 
hibited, as  we  have  seen,  by  the  federal  and  State  constitutions. 
A.  former  acquittal,  called  autrefois  acquit,  and  9l  former  conviction^ 
called  autrefois  convict,  are  both  founded  upon  the  fundamental 
principle,  asserted  in  the  federal  and  State  constitutions,  as  we 
have  already  seen,  (a)  that  no  man  *''  shall  be  twice  put  in 
jeopardy  for  the  same  offence."  This  declaration  is  general,  and 
includes  every  offence.  If,  therefore,  the  prisoner  has  been 
formerly  tried,  and  either  acquitted  or  convicted  of  the  same 
identical  offence,  it  is  a  complete  defence  against  the  present 
indictment ;  but  the  jeopardy  does  not  exist  until  there  has  been 
a  judgment  rendered.  If  the  jury  were  discharged,  on  the 
former  trial,  without  rendering  a  verdict;  or  if  judgment  were 
arrested ;  or  a  new  trial  granted ;  there  has  been  no  jeopardy  in 
the  legal  sense  of  the  term ;  and  neither  of  these  pleas  can  be  set 
up  to  a  subsequent  indictment,  or  to  the  same  indictment  at  a 
subsequent  term,  founded  on  the  same  cause.  (6)  A  pardon  can 
only  be  pleaded  in  bar,  where  it  is  competent  to  grant  a  pardon 
before  conviction,  since,  after  conviction,  there  can  be  no  occasion 
to  plead  it.  This  may  be  done  in  England.  Perhaps  it  may  be 
done  by  the  constitution  of  the  United  States,  for  the  language  is 
not  precise ;  but  in  the  constitution  of  this  State  the  power  to 
pardon  is  expressly  limited  to  cases  after  conviction.  Conse- 
quently, there  is  no  opportunity  here  for  a  plea  of  pardon.  If 
either  of  these  special  pleas  be  decided  against  the  defendant,  it 
docs  not  conclude  him ;  for  in  favor  of  l2e  or  liberty,  he  is  still 
permitted  to  plead  the  general  issue,  and  require  his  guilt  to  be 
proved. 
5.    The  General  Issue,  (c)     In  all  criminal  cases  the  general 

{a)  See  2  Storj^'s  Com.  §  1787  ;  People  r.  Goodman,  18  Johns.  187  ;  U.  8.  r.  Perez, 
9  Wheat.  579. 

(6)  The  prisoner  cannot  be  tried  again  for  the  same  offence  where  the  jury,  after 
having  retired  to  consult  on  their  verdict,  are  discharged  without  his  assent,  or  any 
legal  cause  for  such  dischai^.  Poage  v.  The  State,  3  Ohio  State,  229.  But  where  a 
jury,  after  long  deliberation  in  a  ca^ntal  case,  cannot  agree,  they  may  be  discharsed 
by  tlie  court,  without  the  assent  of  the  prisoner,  and  the  accused  held  to  a  further 
trial.  The  record  must  show  the  facts.  Dobbins  v.  The  State,  14  Ohio  State,  493. 
And  wliere  a  jury  has  been  impanelled,  and  is  afterwards  dischai^d  in  consequence  of 
the  then  discovered  incompetence  of  a  juror,  the  prisoner  insisting  on  such  inciimpe- 
tence  mast  be  held  to  have  assented  to  such  discharge,  and  a  new  jury  may  be  im- 
panelled.    Stewart  v.  The  State,  15  Ohio  State,  125. 

(c)  The  plea  of  not  guilty  traverses  the  whole  of  the  indictment.  The  indictment 
charges  an  act  and  a  criminal  intent,  except  in  the  few  cases  where  the  law  punishes 
an  act  without  reference  to  the  intent  with  wliicli  it  is  done.  The  State  is  required  to 
prove  the  offence  charged,  and  lience  every  material  averment  in  the  indictment,  be- 
j'ond  a  reasonable  doubt.  Evidence  ottered  to  prove  the  insanity  of  the  accused,  is 
evidence  offered  to  prove  that  he  could  not,  and  therefore  did  not,  have  a  criminal 
intent.  In  some  States  it  is  therefore  held  that  if  the  evidence  raises  a  reasonable 
doubt  of  the  sanity  of  the  accused,  it  raises  such  doubt  as  to  his  criminal  intent,  and 
ho  is  entitled  to  an  acquittal.  State  v.  Jones,  50  N.  H.  869  ;  State  v,  Johnson,  40 
Conn.  136  ;   Moett  v.  People,  85  N.  Y.  374 ;   Dove  v.  SUte,  8  Heisk.  (Tenn.)  348 ; 
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issue  is  simply  not  guilty ;  and  under  this  issue  the  defendant 
may  set  up  every  possible  defence.  It  is  seldom,  therefore,  that 
any  other  plea  is  put  in.  Upon  entering  this  plea,  which  is  by  a 
mere  memorandum  made  by  the  clerk  on  the  back  of  the  indict- 
ment, much  of  the  formality  practised  in  the  English  courts  is 
dispensed  with.  There  is  seldom,  if  ever,  a  joinder  or  similiter 
entered  at  the  time,  and  it  is  doubtful  if  the  want  of  it  could  be 
objected  to  even  in  the  final  record. 

§  243.  TriaL  (a)  In  all  criminal  prosecutions,  the  right "  to 
have  a  speedy  public  trial,  by  an  impartial  jury  of  the  county  or 
district  in  which  the  offence  shall  have  been  committed,"  is  ex- 
pressly secured  to  the  prisoner  both  by  federal  and  State  consti- 
tutions ;  and  thus  the  ancient  and  absurd  methods  of  trial  by 
ordealj  by  corsned^  and  by  battle,  as  described  by  Blackstone,  are 
for  ever  abrogated. 

Place  of  TriaL  By  the  State  law,  the  trial  must  be  had  in  the 
county  where  the  offence  was  committed,  unless  it  be  shown  to 
the  court  by  aflBdavit  that  a  fair  trial  cannot  there  be  had ;  in 
which  case,  the  venue  may  be  changed  to  an  adjoining  county. 
Whether  this  can  be  done  at  the  instance  of  the  prisoner  only,  or 
on  motion  of  the  prosecuting  attorney  also,  is  not  specified,  and 
may  admit  of  much  doubt.  Where  poison  has  been  given,  or  a 
mortal  blow  inflicted  in  one  county,  and  the  death  takes  place  in 
another,  there  might  be  some  doubt  in  which  the  offence  could 
bo  said  to  be  committed ;  and  to  remove  this  doubt  our  statute 
provides  that  the  trial  shall  be  in  the  former.  It  may  also  be 
made  a  question,  when  goods  are  stolen  in  one  county  and  carried 
into  another,  in  which  the  trial  shall  be.  Probably  in  the  former, 
though  I  am  not  aware  that  the  point  has  been  decided  with  re- 

Cannmgham  v.  State,  56  Miss.  272  ;  Gaeting  v.  State,  66  Ind.  94 ;  Chase  v.  People, 
40  III.  852  ;  People  v.  Garbutt,  17  Mich.  9 ;  State  ».  Crawford,  11  Kan.  82  ;  Wright 
V.  People,  4  Neb.  408. 

But  a  greater  number  of  States  hold  that  the  defence  of  insanity  must  be  made  out 
by  a  preponderance  of  evidence.  State  v,  Lawrence,  67  Me.  674  ;  Commonwealth  v. 
Heath,  11  Gray,  803 ;  apparently  in  State  v.  Hoyt,  46  Conn.  330  ;  in  State  v.  Si)en- 
cer,  1  Zab.  201  ;  Sayres  v.  Commonwealth,  88  Pa.  St.  801  ;  Baeciaalupo  v.  State,  38 
Gratt.  807  ;  State  v.  Strauder,  11  W.  Va.  745,  823  ;  Boswell  v.  State,  63  Ala.  307  ; 
State  V.  Coleman,  27  La.  Ann.  691  ;  Johnson  v.  State,  10  Tex.  App.  671 ;  McKenzie 
V.  State,  26  Ark.  334 ;  Kriol  v.  Commonwealth,  6  Bush,  687  ;  Bergin  v.  State.  31 
Ohio  State,  115;  Stat«  v.  Felter,  32  lown,  60;  State  t>.  Redemeier,  71  Mo.  173  ; 
People  V.  Wilson,  49  Cal.  14.  In  Delaware  the  accused  is  bound  to  prove  his  insanity 
beyond  a  reasonable  doubt.    State  v.  Pratt,  1  Houston,  ('rim.  Cas.  269. 

The  claim  of  self-defence  being  a  denial  of  the  malice  which  the  State  is  bound  to 
prove  beyond  a  reasonable  doubt,  it  is  held  in  some  States  that  the  defendant  is  en- 
titled to  an  acuuittal  if,  upon  the  evidence,  it  is  doubtfid  whether  the  homicide  or 
assault  was  mahcious  or  was  in  self-defence.  State  v.  People,  63  N.  Y.  164  ;  State  v. 
Porter,  34  Iowa,  131  ;  State  v.  Wingo,  66  Mo.  181.  So  held  in  cases  of  assault  and 
battery  in  Massachusetts.  Commonwealth  v.  McKie,  1  Gray,  61.  It  is  held  that  the 
accused  must  establish  the  fact  of  self-defence  by  a  preponderance  of  evidence.  People 
V.  Shroyer,  42  N.  Y.  1  ;  Weaver  v.  State,  24  Ohio  State,  684. 

Ajs  to  shifting  the  burden  of  proof  in  cases  of  larceny  and  forgeiy.  State  v.  Mer- 
rick, 19  Me.  401  ;  State  v.  Flye,  26  Me.  312. 

(a)  See  4  Black.  Com.  chap.  27 ;  1  Chitty's  Grim.  Law,  chap.  12 ;  2  Swift's  Dig. 
408  ;  ante  p.  202. 
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spect  to  counties,  (a)  With  respect  to  States^  (6)  fhere  haT« 
been  contradictory  decisions.  In  Massachusetts  it  has  been  held 
that  a  thief  who  stole  goods  in  another  State,  and  brought  tbem 
there,  might  be  tried  and  punished  there,  as  for  a  continaed 
larceny ;  but  in  New  York  the  contrary  has  been  held,  and  this 
would  seem  to  be  the  better  opinion.  By  the  federal  consti- 
tution, the  trial  must  be  in  the  State  or  district  where  the  offence 
was  committed ;  and  if  not  committed  within  any  district,  then 
where  Congress  shall  appoint ;  and  Congress  has  provided  that  it 
shall  be  in  the  district  where  the  offender  is  apprehended,  or  into 
which  he  is  first  brought ;  also,  that  in  capital  cases  the  trial  shall 
be  had  in  the  county  where  the  offence  was  committed,  unless  it 
would  be  attended  with  great  inconvenience ;  in  which  case,  at 
least  twelve  of  the  petit  jurors  shall  be  from  that  county ;  but 
there  is  no  provision  in  any  case  for  a  change  of  venue. 

Time  of  Trial,  We  have  already  seen  that  the  trial  must  be 
at  the  same  term  in  which  the  indictment  is  foiuid,  unless  there 
be  good  reason  for  postponement ;  (<?)  and  by  our  statute  flie 
prisoner,  in  capital  cases,  is  entitled  to  a  copy  of  the  panel  of  the 
jury  twelve  hours  before  the  trial.  Nothing  is  said  as  to  other 
offences,  or  as  to  a  list  of  the  witnesses.  By  the  act  of  Congress, 
in  case  of  treason,  the  prisoner  is  entitled  to  a  list  of  the  jury 
and  witnesses  against  him,  three  days  before  the  trial ;  and  to  t 
list  of  the  jury,  in  all  other  capital  cases,  two  days  before  the 
trial. 

Petit  Jury.  The  trial  or  traverse  jury  is  so  called,  to  distin- 
guish it  from  the  grand  jury.  These  jurors  must  have  the  same 
qualifications,  and  are  selected,  drawn,  and  summoned  in  the 
same  way  as  grand  jurors.  In  all  but  capital  cases,  twelve  only 
arc  summoned.  In  capital  cases,  our  statute  requires  thirty-sLt. 
The  act  of  Congress  is  silent  respecting  the  number,  and  it  is  left 
to  the  discretion  of  the  court.  If  the  requisite  number  be  not  at 
hand,  the  panel  may  be  filled  as  in  other  cases,  with  t^ile^men 
from  the  by-standcrs.  In  all  criminal  trials,  our  statute  allows 
the  State   and  the   prisoner  each  to   challenge  (rf)   two   jurors 

{a)  Where  the  poison  is  prescribed  and  furnished  in  one  county  to  a  person  who 
carried  it  into  another  county,  and  tliere  took  it  aud  died  thei^eof,  the  crime  of  homi- 
cide in  administer infj  poison  is  committed  in  the  latter  county,  and  must  be  tricJ 
there.     Robbins  v.  The  State,  8  Ohio  State,  131. 

(b)  See  Commonwealth  v.  Andrews,  2  Mass.  14  ;  People  v.  Gardner,  2  Johns.  477. 

(c)  Hy  §§  7309-11  the  jmsoner  is  entitled  to  his  disdiar^e  if  not  brought  to  trial 
before  the  end  of  the  second  term  of  the  court  h.'ivinf]^  jurisdiction  of  the  oflfence  held 
after  the  indictment  is  found,  or  if  bailwl,  of  the  third  terra,  unless  the  court  are 
satisfied  that  reasonable  exertions  have  been  made,  and  that  there  is  just  ground  to 
beli'-ive  that  the  evidence  can  be  had  at  the  succeeding  term. 

{d)  Where  several  offenders  are  tried  together,  each  has  his  full  number  of  chal- 
lenges, but  the  State  only  has  two.  Mahan  v.  State,  10  Ohio,  232.  And  see  on  the 
subject  of  challenge,  Hooker  v.  State,  4  Ohio,  348  ;  Bixby  v.  State,  6  id.  86  ;  Dovle 
V.  State,  17  id.  222  ;  Fouta  v.  The  State,  8  Ohio  State,  98  ;  People  r.  Rathbnn,*21 
Wend.  509  ;  Peoi)le  v,  Mather,  4  id.  229  ;  People  t?.  Verrailyea,  6  Cowen,  5.55,  and  7 
Cowen,  108  ;  People  v.  Bodine,  1  Denio,  281 ;  CommonwealUi  o.  Knapp,  9  Pick.  495 ; 
Webster's  Trial,  6. 
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peremptorily,  that  is,  without  assigning  cause :  and  in  capital 
cases,  the  prisoner  may  challenge  twenty-three  peremptorily,  (a) 
The  act  of  Congress  allows  no  peremptory  challenge  by  govern- 
ment ;  but  in  treason  the  prisoner  may  challenge  thirty-five  per- 
emptorily: in  the  other  capital  offences  mentioned  in  the  act 
of  1790,  he  may  challenge  twenty;  and  in  all  capital  offences 
created  since  that  act,  thirty-five,  as  at  common  law ;  but  in 
offences  not  capital,  there  is  no  peremptory  challenge,  (i)  Chair 
lenges  for  cause  must,  of  course,  be  without  limit  as  to  number. 
These  challenges  may  be  to  the  whole  array,  if  not  summoned 
according  to  law;  otherwise,  to  the  individuals  as  tliey  are 
called.  The  causes  of  challenge  tire,  first,  a  want  of  any  of  the 
prescribed  qualifications  ;  and  secondly,  some  presumed  or  actual 
bias,  founded  on  relationship  or  enmity  to  the  prisoner,  or  the 
having  formed  or  expressed  an  opinion.  ((?)  The  panel  must  be 
full  before  the  challenge  begins ;  and  no  challenge  can  be  made 
to  the  array  after  challenging  individuals.  All  the  objections  to 
a  juror  must  be  stated  at  once.  If  a  juror  be  challenged  by  one 
side  without  success,  he  may  still  be  challenged  by  the  other ; 
and  if  first  challenged  for  cause  without  success,  he  may  still  be 
challenged  peremptorily.  By  the  act  of  Congress,  if  the  prisoner 
challenge  peremptorily  more  than  his  number,  he  is  treated  as 
standing  mute,  and  the  trial  proceeds ;  but  we  have  no  such 
provision.  When  e^  panel  of  twelve  has  thus  been  completed,  the 
oath  ox  affirmation  is  administered,  "  well  and  truly  to  try,  and 
true  deliverance  make  between  the  State  of  Ohio  and  the  prisoner 
at  the  bar,  and  a  true  verdict  to  give,  according  to  the  evi- 
dence." ((f)    The  oath  says  nothing  about  the  law,  yet  there  is 

(a)  The  act  of  Feb.  25,  1859,  amending  the  act  of  Feb.  9,  1831,  determines  the 
causes  of  challenge,  and  the  mode  of  trying  them.  The  act  of  March  30,  1860,  pro^ 
videa  that  an  opinion  formed  as  to  the  guilt  or  innocence  of  the  accused,  from  rumor 
or  newspaper  statements,  shall  not  dis(^ualify  a  juror,  if  he  states,  and  the  court  is 
satisfied,  that  he  can  render  an  impartial  verdict  upon  the  law  and  evidence.  This 
act  was  held  constitutional  in  Cooper  v.  The  State,  16  Ohio  State,  328.  This  act  is 
substantially  re-enacted  by  §  134  of  the  Criminal  Code  as  amended  February  10,  1872 
(69  Ohio  Laws,  11),  except  that  a  distinction  is  now  tfiken  between  opinions  formed  on 
mere  reports,  and  those  formed  on  conversations  with  witnesses,  or  reading  their  testi- 
mony, or  hearing  them  testify. 

(6)  Under  the  act  of  July  20,  1840,  5  Stat,  at  Large,  394,  the  courts  may  regulate 
the  challenges  of  jurors,  except  that  they  cannot  take  from  the  prisoner  his  right  of 
peremptory  challenge  in  cases  of  treason  and  other  crimes  punishable  with  death. 
United  SUtes  v,  Shackleford,  18  How.  588. 

(c)  Parks  v.  The  State,  4  Ohio  State,  234.  The  expression  of  a  juror  before  trial 
of  a  hypothetical  opinion  as  to  the  guilt  of  a  prisoner,  dependent  upon  a  certain  state 
of  facts,  without  any  expression  of  opinion  as  to  the  existence  of  those  facts,  is  not  a 
ground  for  a  new  trial  Loeffner  r.  The  State,  10  Ohio  State,  598.  If  no  inquiry  is 
made  of  the  jury  as  to  causes  of  challenge  until  after  verdict,  the  prisoner  will  not 
necessarily  be  entitled  to  a  new  trial,  though  the  cause  was  unknown  to  the  prisoner. 
So  held  in  a  case  where  one  of  the  jurors  had  been  on  the  grand  jury  that  found  the 
indictment     Beek  v.  The  State,  20  Ohio  Stote,  228. 

{d)  A  prisoner  is  not  entitled  to  reserve  his  peremptonr  challenges  until  a  foU  panel 
of  twelve  not  liable  to  successful  challenge  for  cause  shall  be  selected.  He  may  be  re- 
quired by  the  court  to  make  his  peremptory  challenge,  after  having  exhausted  challenges 
for  cause,  to  each  juror  as  caUed,  and  upon  failure  to  make  a  valid  challenge  the  juror 
called  may  be  at  once  sworn.    Schufflin  v.  The  State,  20  Ohio  State,  233. 
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an  opinion  very  prevalent  in  this  State,  that  in  criminal  caaes 
jnrors  are  judges  both  of  law  and  fact.  This  absurd  idea  is, 
perhaps,  founded  upon  an  expression  in  the  constitution  on  the 
subject  of  libels,  ^^  that  in  all  indictments  for  libels,  the  jury  doll 
have  a  right  to  determine  the  law  and  the  facts,  under  the 
direction  of  the  court,  as  in  other  cases/'  But  this,  if  it  means 
any  thing,  which  ma^  well  be  doubted,  does  not  by  any  metu 
sustain  the  inference  just  mentioned ;  on  the  contrary,  it  indicates 
that  the  jury  are  to  take  the  law  in  all  cases  from  the  court;  for 
the  very  sufficient  reason  that  they  do  not  of  themselves  knov 
what  the  law  is.  Again,  the  language  of  our  statute  has  been 
thought  to  favor  the  same  opinion.  But  this  merely  asserts  Ae 
right  of  the  jury  in  all  cases  to  render  a  general  or  9peeial  verdiet 
at  their  pleasure.  And  although  a  general  verdict  of  guilty  or 
not  guilty  does  decide  both  law  and  fact,  yet  if  this  verdict  be 
against  the  law  as  laid  down  by  the  court,  it  will,  as  a  matter  of 
course,  be  set  aside  on  application ;  though  we  have  no  means,  as 
in  England,  of  punishing  jurors  for  so  doing.  In  no  sense,  ther»> 
fore,  are  jurors  judges  of  the  law  in  criminal  cases,  more  than  in 
civil,  (a) 

WitnesscB,  (li)  Both  the  federal  and  State  constitutions,  as  we 
have  seen,  declare  that  the  prisoner  ^^  shall  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor ; "  or,  in  other  words,  that 
he  shall  have  the  same  means  of  compelling  the  attendance  of  his 
witnesses  as  can  bo  had  on  the  other  side,  except  that  he  cannot 
have  them  recognized;  and  the  statutory  provisions  carry  out  this 
principle.  Subpoenas  are  first  issued,  and  if  the  witnesses  refuse 
to  obey  them,  they  may  be  brought  in  by  attachment ;  but  the 
general  rules  of  evidence  are  nearly  the  same  as  in  civil  cases,  and 
have  been  already  stated.  There  are,  however,  some  peculiar  pro- 
visions respecting  evidence  in  criminal  cases,  which  require  to  be 
noticed.  In  the  first  place,  no  man  can  be  forced  "  to  give  evi- 
dence against  liimself."  There  can  be  no  such  thing  as  torture 
to  extort  confessions.  This  is  prohibited  by  both  constitutions. 
Again,  every  prisoner  has  a  right  to  "  meet  his  witness  face  to 
face."  (c)    This  excludes  the  evidence  of  depositions,  except  with 

(a)  And  so  it  has  been  decided  in  Ohio.  Bobbins  p.  The  State,  S  Ohio  SUte,  181. 
See  aTiUj  p.  203,  note  (c).  Contra  in  Vermont.  State  v.  McDonneU,  S  Am.  Lav 
Register  (Aug.  1860),  p.  609. 

(b)  See,  on  the  general  subject  of  evidence  in  criminal  cases,  M'Nally's  Crifninal 
Evidence,  Roscoe's  Criminal  Evidence,  and  the  third  volume  of  Grecnleafa  Evidence. 
By  the  act  of  April  17,  1867,  64  Ohio  Laws,  260,  all  criminals  are  made  competeDt 
witnesses  on  their  own  behalf,  at  their  own  request.  But  if  they  do  not  testify,  it  b 
not  to  create  any  presumption  against  thrm,  nor  shall  any  reference  be  made  to  or  any 
comment  upon  their  not  testifying.  This  provision  is  repeated  in  §  72S6,  and  is  now 
found  in  the  statutes  of  most  of  the  States.     When  the  accused  testifies  on  his  own  he» 

.  half,  his  cross-examination  can  be  carried  to  the  same  extent,  and  is  snbject  to  the 
same  limitations,  as  the  cross-examination  of  any  other  witness.  Commonwealth  v. 
Mullen,  97  Mass.  546  ;  Hanoff  v.  State.  37  Ohio  State,  178 ;  Farley  r.  State,  67  IimL 
821  ;  State  r.  Cohn,  9  Nev.  179  ;  People  v.  McGunnigill,  41  Cal.  429. 

(c)  This  provision  does  not  exclude  evidence  of  the  statements  of  a  deceased  witnea 
under  oath  at  a  former  trial  between  the  same  parties.     Summons  v.  The  States  5  Ohio 
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fhe  consent  of  the  prisoner.  In  treason,  as  we  have  seen,  there 
must  be  ^^  at  least  l^o  witnesses  to  the  same  overt  act,  or  a  con- 
fession made  in  open  court."  To  prevent  witnesses  from  being 
tampered  with,  it  is  made  penal,  as  we  have  seen,  to  bribe  them, 
and  for  them  to  accept  a  bribe.  That  they  may  not  be  prevented 
from  attending  court,  they  are  privileged  from  arrest  for  civil 
matters,  while  going,  attending,  and  returning;  and  that  they 
may  not  refuse  to  testify,  when  before  the  court,  such  refusal  is 
made  penal.  The  subpoena  in  criminal  cases  runs  throughout  the 
State ;  and  that  witnesses  may  be  assured  of  receiving  their  fees, 
they  are  paid  by  the  county.  By  the  acts  of  Congress,  subpoenas 
in  criminal  cases  run  throughout  the  United  States ;  and  the  wit- 
nesses are  held  to  be  privileged,  without  express  provision. 

The  Verdict,  (a)  When  Sie  testimony  has  been  closed,  and  the 
cause  argued  by  the  counsel  on  each  side,  it  is  given  to  the  jury, 
under  instructions  from  the  court  as  to  matters  of  law.  (6)  The 
jury  then  retire  for  deliberation,  under  the  charge  of  an  officer, 
who  is  sworn  to  see  that  no  person  has  access  to  them,  or  com- 
munication with  them,  unless  by  permission  of  the  court.  They 
cannot  separate  until  they  agree  upon  a  verdict,  or  are  discharged 
by  the  court.  Formerly,  they  could  not  be  discharged  until  they 
came  to  an  agreement  one  way  or  the  other ;  and  if  it  became 
necessary  for  the  court  tp  remove,  the  jury  were  carried  after 
them  in  a  cart;  nor  could  they  in  the  mean  time  take  any 
nourishment  of  any  description ;  in  order,  it  would  seem,  that 
starvation  might  produce  unanimity ;  but  both  these  absurdities 
are  now  done  away.  The  jury  may  take  nourishment  under  per- 
mission from  the  court ;  and  whenever  the  court  are  satisfied  that 
there  is  no  prospect  of  their  agreeing  upon  a  verdict,  they  may  be 
discharged,  and  the  cause  tried  over  again,  as  if  no  trial  had  taken 
place.  But  the  principle  is  still  retained,  that  the  jury  cannot 
separate,  unless  by  agreement  of  counsel,  after  the  trial  com- 
mences, until  their  verdict  be  rendered,  or  they  be  discharged. 
If,  therefore,  the  court  adjourn  during  the  trial,  from  day  to  day, 
the  jury,  unless  by  consent,  must  remain  together  under  the  charge 

State,  325.  Or  of  dying  declarations.  Bobbins  v.  The  State,  8  id.  131.  Sie  State 
V.  Gillick,  7  Clarke  ( Iowa),  287.  Acts  and  declarations  of  a  conspirator,  when  a  part 
of  the  res  gesta:,  are  admissible,  after  proof  of  the  conspiracy,  to  chai^  a  fellow-con- 
spirator, ratton  v.  The  State,  6  Ohio  State,  467.  A  full  and  liberal  cross-examination 
of  accomplices  should  be  permitted,  and  it  will  be  error  to  restrict  it  too  closely.  Lee 
V.  The  State,  21  Ohio  State,  151.  Evidence  of  Yoluntary  confession  is  admissible. 
Fonts  V.  The  State,  8  id.  98.  In  prosecutions  for  rape,  the  declarations  of  the  prosecn- 
trix,  made  immediately  after  the  commission  of  the  offence,  are  admissible  to  corrobo- 
rate her  testimony.  M'Combs  v.  The  State,  8  id.  643.  As  to  incompetency  as  a  witness 
caused  by  conviction  for  forgery,  see  Poage  v.  The  State,  3  Ohio  State,  229. 

(a)  See  4  Black.  Com.  chap.  27 ;  1  Chitty's  Crim.  Law,  636 ;  Hurley  v.  State,  6 
Ohio,  899. 

{b)  The  order  of  proceedings  on  trial  is  regulated  in  §  7300.  Under  the  provisions 
of  this  section  it  has  been  held  that  the  court  is  not  bound  to  reduce  a  charge  to 
writing,  unless  requested  so  to  do  before  the  argument  of  the  case  to  the  jury  ;  nor  to 
deliver  a  written  charge  until  after  the  close  of  the  aigoment,  if  any  argument  is  made. 
Blackburn  v.  The  State,  23  Ohio  State,  146. 
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of  the  officer,  (a)  Should  one  of  the  jarors  be  taken  ill,  or  die, 
his  place  cannot  be  supplied ;  but  the  rest  must  be  discharged, 
and  a  new  jury  called ;  and  it  is  on  this  principle  that  a  juror  ii 
sometimes  withdrawn  by  agreement,  in  order  to  e£Fect  a  contiB- 
uance  of  the  cause.  We  have  seen  that  the  Terdict  may  be  gen- 
eral or  special,  at  the  option  of  the  jury.  It  cannot  be  sealed  q> 
and  sent  into  court,  as  in  civil  cases  ;  but  must  be  delivered  per- 
sonally in  open  court,  all  the  jurors  being  present ;  and  in  capitil 
cases,  at  least,  the  verdict  must  be  delivered  in  the  presence  of 
the  prisoner.  (J)  If  it  be  manifestly  an  improper  verdict,  the 
court  may  at  once  send  the  jury  back  to  reconsider  it ;  but  when 
it  has  been  once  recorded,  it  must  stand  unaltered,  and  a  juror 
cannot  himself  contradict  it.  But  a  request  hy  the  prisoner  thai 
the  jury  be  polled  is  never  refused.  This  consists  in  calling  upon 
each  juror  to  say  whether  the  verdict  reported  by  the  foreman  is 
his  verdict,  and  can  only  be  done  at  the  time  the  verdict  is  brought 
in.  If  any  juror  then  dissents,  it  ia  no  verdict.  Should  it  be  tn 
acquittal,  the  prisoner  is  entitled  to  an  immediate  discharge ;  for 
proceedings  are  at  an  end.  The  government  cannot  move  for  a 
new  trial,  or  an  arrest  of  judgment,  or  have  a  writ  of  error,  (e) 
But  if  the  verdict  be  against  the  prisoner,  he  may  take  either  or 
all  of  those  steps,  as  his  counsel  may  advise ;  the  two  first  before 
judgment,  the  last  after  judgment.  He  cannot  appeal :  for  our 
law  allows  no  appeal  in  criminal  cases.  Perhaps  it  would  have 
been  well  to  allow  an  appeal  in  capital  cases ;  but  instead  of  this, 
our  law  gives  the  prisoner  his  option  in  these  cases,  upon  being 
arraigned,  to  choose  the  court  in  which  he  will  be  tried,  (rf)  Af- 
ter the  verdict,  sentence  will  follow,  unless  prevented  in  some  one 
of  the  ways  now  to  be  described. 

New  Trial,  (e)  Both  the  federal  and  State  courts  have  power 
to  grant  new  trials,  for  reasons  for  which  new  trials  have  usuallr 
been  granted  in  courts  of  law;  and  the  power  extends  to  all 
offences  ;  but  not  more  than  two  new  trials  can  be  allowed  in  the 
same  cause.     The  motion  must  be  made  and  disposed  of  at  the 

{a)  Undor  the  orij^inal  §  164  of  the  Code  of  Criminal  Procedure,  the  jury  in  c*s«  of 
felonies  wore  not  permittcll  to  separate  after  being  sworn.  This  provision  was  beli 
mandatory.  Cantwell  v.  The  State,  18  Ohio  State,  477.  This  was  changed  hy  ibtf 
amendment  of  January  5,  1871,  R.  S.  §  7312,  and  they  may  now  be  i>ennitt«l  to  septrate 
before  the  final  submission  of  the  case  to  them,  but  not  afterwards.  After  final  submis- 
sion, the  separation  of  one  of  the  jurors  from  his  fellows,  for  the  purpose  of  getting  M'i 
drinking  intoxicating  liquor,  if  unexplained,  or  shown  to  be  excusable,  will  entitle  the 
prisoner  to  a  new  trial.     Weis  v.  The  State,  22  Ohio  State,  486. 

(h)  But  it  has  been  held  that  where  the  accused,  who  has  given  bail,  absronds 
during  the  trial,  the  verdict  may  be  rendered  in  his  absence.  Fight  v.  State,  7  Ohio, 
1  part,  180. 


take 

the 

determine  the  law  for  similar  cases  afterwards. 

[d)  All  criminal  cases  are  now  tried  in  the  court  of  common  pleas,  except  Rome  minor 
ones  of  which  the  magistrates,  police  courts,  and  probate  courts  have  junadictiou,  tnd 
the  criminal  has  no  choice  of  courts. 

[c]  See  1  Chitty's  Grim.  Law,  664. 
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same  term  with  the  trial ;  and  it  cannot  be  made  after  the  hearing 
of  a  motion  in  arrest  of  judgment.  The  grounds  for  a  new  trial 
are  the  same  as  in  civil  cases ;  and  only  need  to  be  recapitulated. 
1.  Misbehavior  of  the  jury.  2.  Improper  instructions  by  the  court. 
3.  The  verdict  being  contrary  to  law  or  evidence.  4.  The  improper 
admission  or  rejection  of  evidence.  5.  The  discovery  of  new  and 
material  evidence  since  the  trial.  These  are  all  matters  of  fact, 
which  do  not  appear  of  record,  and  which  cannot,  therefore,  be 
taken  advantage  of  in  any  other  way,  unless  made  part  of  the  rec- 
ord by  a  bill  of  exceptions,  as  before  explained.  The  allowance  of 
a  new  trial  vacates  the  proceedings  on  the  first  trial ;  (a)  and  the 
cause  is  continued,  as  if  no  jury  had  been  impanelled.  A  venire 
facias  de  novo  may  also  be  resorted  to,  which  is  the  same  as  a 
new  trial ;  except  that  it  is  allowed  only  on  a  special  verdict,  and 
for  the  purpose  of  curing  some  defect  in  such  verdict.  , 

Arrest  of  Judgment,  (b  )  The  motion  in  arrest  of  judgment  must 
be  founded  on  some  substantial  error  apparent  on  the  record,  which 
error  may  have  occurred  at  any  stage  of  the  proceedings ;  for  as  no 
defects  can  be  amended,  so  none  are  cured  by  the  verdict  When- 
ever a  demurrer  would  have  been  sustained,  judgment  will  be 
arrested.  The  motion  ought  to  be  made  before  sentence  is  pro- 
nounced ;  and  if  notice  be  given  of  it,  sentence  will  be  stayed ; 
but  as  the  court  have  control  over  their  judgments  during  the  term, 
the  motion  may  be  hear<}  even  after  sentence.  The  effect  of  ar- 
resting the  judgment,  is  to  vacate  all  the  proceedings,  and  set  the 
prisoner  at  large ;  but  this  is  no  bar  to  a  new  indictment  for  the 
same  cause,  as  we  have  seen  before ;  for  the  jeopardy  has  not  ex- 
isted until  the  rendition  of  the  judgment. 

§  244.  Judgment,  (c)  As  we  allow  no  compromise  between  the 
prosecutor  and  offender  after  verdict,  and  no  benefit  of  clergy,  it 
follows,  that  unless  a  new  trial  be  granted,  or  the  judgment  be 
arrested,  it  must  be  rendered  during  the  term.  This  judgment  is 
the  sentence  of  the  law  upon  the  verdict,  and  the  terms  judgment 
and  sentence  are  synonymous.  The  form  of  the  judgment  of 
course  varies  to  suit  the  punishment  annexed  to  each  offence; 
as  we  have  seen,  the  court  usually  exercises  a  discretion  as  to 
the  amount  of  punishment,  with  certain  fixed  limits.  When  the 
offence  is  below  capital,  the  judgment  must  include  costs  against 
the  defendant;  and  in  this  State,  as  we  have  seen,  for  certain 
minor  offences,  if  the  defendant  be  acquitted,  there  must  be  a 
judgment  for  costs  against  the  prosecuting  witness  who  has  in- 
dorsed the  indictment,  unless  the  court  should  think  he  had  good 
cause  for  instituting  tlie  prosecution.    But  if  the  defendant  be 

(a)  In  aome  of  the  States  it  has  been  held  that  it  vacates  it  only  as  to  the  verdict  of 
conviction  on  one  coant  or  of  one  grade  of  offence,  and  not  as  to  the  corresponding  ver^ 
diets  of  acquittal  on  the  other  counts  or  for  the  other  grades.  In  this  State,  however, 
it  ii  held  to  vacate  the  whole  verdict,  and  that  the  case  stands  just  as  if  it  had  never 
been  tried.    SUte  v,  Behimer,  20  Ohio  State,  572. 

(6)  See  1  Chitty's  Crim.  Law,  661. 

(c)  See  Chitty*8  Crim.  Law,  chap.  16. 
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convicted,  the  judgment  may  require  him  to  give  security  for  good 
behavior.  If  the  sentence  be  death,  it  can  only  be  by  hanging; 
and  in  case  of  murder,  the  federal  courts  may  add  that  the  body 
be  given  up  for  dissection.  When  the  sentence  has  been  pro- 
nounced, it  must  be  carried  into  execution,  unless  prevented  by  a 
fvrit  of  erravy  pardon^  reprieve^  or  commutdtionj  which  are  next  to 
be  considered. 

1.  Writ  of  Error,  (a)  In  this  State  no  writ  of  error  was  allowed 
in  criminal  cases  until  1881.  But  now  it  may  be  allowed  in  all 
criminal  cases,  upon  application  on  behalf  of  the  defendant.  (6)  In 
capital  cases,  the  application  must  be  made  to  two  judges  of  the 
supreme  court ;  in  other  cases  to  one  judge.  The  error  must  be  a 
substantial  one,  appearing  on  the  record  itself,  or  made  part  of  it 
by  a  bill  of  exceptions.  The  course  of  proceeding  is  nearly  the 
same  as  in  civil  cases,  before  explained.  In  capital  and  peniten- 
tiary ofiFences,  the  writ  is  either  made  returnable  forthwith  to 
the  supreme  court  wherever  it  may  be  sitting,  X)r  to  the  next 
court  in  bank ;  and  in  the  mean  time  an  order  is  made  for  the 
suspension  of  the  sentence.  In  other  cases,  the  writ  is  made  re- 
turnable to  the  next  term  of  the  court  in  the  proper  county ;  and 
a  recognizance  to  prosecute  it  to  effect  is  required  before  suspend- 
ing the  sentence.  On  hearing  the  writ  of  error,  if  the  judgment 
be  reversed,  the  court  may  either  order  a  new  trial,  or  an  absolute 
discharge,  according  to  tibe  nature  of  the  case.  If  the  prisoner 
be  already  in  the  penitentiary,  it  is  made  the  duty  of  the  keeper 
to  transport  and  deliver  him  to  the  sheriff  of  the  county.    If  the 

(a)  This  writ  is  the  same  in  form  as  that  used  in  ci?il  cases,  of  which  an  example 
has  been  giycn.     The  rewrd  is  as  follows  :  At  a  court  of  ,  for  the  ooanty  of 

,  and  the  State  of  — — ,  beffun  and  holden  at  — — ,  bjr  and  before  [name  the 

judges^  the  grand  jarore  for  the  said  county,  to  wit  [name  the  jaror^*  Tetarned  to  the 
said  court  an  indictment  against  — — ,  in  the  words  and  figures  foUowin^  to  wit : 
[copy  the  indictment  and  inaorsements  thereon] ;  and  afterwards,  to  wit,  on  the  — — , 
by  order  of  the  prosecuting  attorney  aforesaid,  the  following  writ  of  mpia$  ad  respon- 
dandum  was  issued  out  of  the  clerk's  office  of  the  court  afbresaid,  to  wit :  [copy  the 
writ  and  indorsements]  ;  and  afterwards,  to  wit,  on  the  ,  at  the  term  aforesaid, 

the  said  writ  was  returned  to  the  court  aforesaid  by  the  said  sheriff,  indorsed  as  follows, 
to  wit :  [copy  the  return] ;  and  the  said  sheriff  also  returned  with  the  said  writ  the  fol- 
lowing recognizance  of  bail,  to  wit :  [copy  the  reco^izance] ;  and  afterwards,  to  %vit« 

on  the ,  at  the  term  aforesaid,  the  said  —  in  proper  person  comes  into  court ; 

and  being  arraigned  upon  the  said  indictment,  and  having  heard  the  same  read,  says  : 
[copy  the  plea,  replication,  ^.,  making  up  the  issue]  ;  and  afterwards,  to  wit,  on  the 

,  at  the  term  aforesaid,  came  as  well  the  said  proMcnting  attorney  as  the 

said         ■    ,  together  with  '  and  »— -  his  counsel,  and  thereupon  came  a  jury, 

to  wit  [give  their  names],  who  being  impanelled  and  sworn  the  truth  to  speak  upon  the 

issue  Joined  between  the  State  aforesaid  and aforesaid,  upon  their  oaths  aid  say  : 

[copy  the  verdict] ;  and  thereupon  the  said  — ^  moved  tiie  court  to  grant  him  a  new 
trial,  and  assigned  the  following  reasons,  to  wit :  [cony  the  reasons]  ;  which  motion, 
after  argument  heard  thereon,  the  court  overruled ;  ana  thereupon  it  was  considered  by 
the  court  that  [copy  the  judgment]. 

On  the  subject  of  a  writ  of  error  in  criminal  cases,  see  Baldwin  v.  State,  6  Ohio,  15  ; 
Kazer's  case,  5  id.  544  ;  Kinsley  v.  The  State,  8  Ohio  SUte,  508  ;  Gerhard  v.  The  State, 
8  id.  508  ;  Montgomery  v.  The  State,  7  id.  107. 

(6)  By  the  provisions  of  the  Code  of  Criminal  Procedure  the  prosecuting  attorney 
may  take  exceptions  to  the  ruling  of  the  court,  and  take  them  to  the  supreme  court ; 
Imt  the  decision  is  not  to  affect  the  judgment  in  the  case  below,  but  merely  to  settle  the 
law  in  future  cases.    §§  7805-8. 


>¥  •  » 


CBDCnrAL  PBOGSEDINOS.  775 

judgment  below  be  affirmed,  the  only  hope  of  the  convict  is  ta 
obtain  a  pardon. 

2.  Pardon,  (a)  By  our  constitution  the  governor  has  power  to 
grant  reprieves,  commutations,  and  pardons  after  conviction  in  all 
cases  except  treason  and  impeachment.  The  president  has  a  simi- 
lar power  by  the  federal  constitution ;  but  it  is  not  specified  whether 
before  or  after  conviction.  The  propriety  of  this  disposition  of  the 
pardoning  power  has  been  already  considered.  The  effect  of  a 
pardon  in  tibis  State  is  to  restore  a  convict  to  all  his  civil  capaci^ 
ties.  The  acts  of  Congress  say  nothing  on  this  subject.  The 
governor  is  required  to  communicate  to  the  general  assembly  each 
case  in  which  he  exercises  this  power,  with  his  reasons.  Since 
1852,  notice  is  required  to  be  given  to  the  prosecuting  attorney, 
and  also  to  be  published,  of  every  application  for  a  pardon,  at 
least  three  weeks  previous  to  the  application^  In  capital  cases  a 
reprieve  may  be  granted  upon  conditions,  to  be  accept^  in  writing 
by  the  convict,  upon  breach  of  which  the  original  sentence  may  be 
enforced. 

§  245.  Bzecntion.  (i)  If  the  effect  of  the  judgment  be  not  pre- 
vented in  one  of  these  ways,  it  must  be  carried  into  execution.  K 
the  judgment  be  death,  the  sheriff,  or  in  his  absence,  the  coroner, 
must  be  the  executioner ;  for  the  language  of  the  statute  is  such 
that  a  deputy  sheriff  cannot  act  in  this  case.  Under  the  laws  of 
the  United  States  the  marshal  is  the  executioner.  If  the  judg- 
ment be  imprisonment  in  the  penitentiary,  the  sheriff,  with  such 
assistance  as  may  be  necessary,  must  transport  the  convict, 
within  thirty  days,  to  the  penitentiary,  and  deliver  him,  together 
with  a  copy  of  the  sentence  and  bill  of  costs,  to  the  warden ;  who 
thereupon  pays  the  costs ;  and  then  deals  with  the  convict  accord- 
ing to  the  directions  of  the  law  governing  the  penitentiary.  If 
the  judgment  be  imprisonment  in  jail,  the  prisoner  is  fortiiwith 
remanded ;  and  the  jailer,  under  a  penalty  for  disobedience,  must 
see  the  sentence  strictly  performed.  Finally,  if  the  judgment 
be  a  fine,  the  convict  must  either  pay  it  at  once,  or  be  conmiitted 
until  payment ;  or,  if  not  committed,  execution  may  issue  as  in 
civil  cases.  "* 

From  the  view  now  presented  of  criminal  proceedings,  it  will  be 
obvious  that  the  most  jealous  precautions  have  been  taken  to  pre- 
vent the  power  of  punishment  from  being  abused.  No  important 
matter  has  been  left  even  to  legislative  discretion ;  but  from  the 
arrest  to  the  execution,  the  rights  of  the  accused  are  carefully 
guarded  by  constitutional  declarations.  First,  an  oath  must  be 
made  against  him,  before  he  can  be  arrested ;  then,  he  must  be  ex- 
amined before  a  magistrate  before  he  can  be  committed ;  then,  he 
may  give  bail,  and  the  bail  cannot  be  excessive ;  then,  between 
commitment  and  trial  he  may  have  his  case  reheard  on  habeas  cor- 

(a)  See  State  v.  Gardiner,  Wright,  40i-6 ;  4  Black.  Com.  ch.  82 ;  1  Chit.  C.  L. 
ch.  20. 

{b)  2  Black.  Com.  ch.  82  ;  1  Chitty's  Grim.  Law,  ch.  20. 
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jMM,  or  before  a  single  jadge,  or  before  ilie  examining  court;  dm, 
twelve  impartial  men  most  oononr  in  finding  an  indictment  agaiui 
him;  tiien,  he  may  have  counsel  and  witneeseSy  and  ereiy  a&et 
means  of  making  his  defence ;  tiien,  he  may  apply  for  a  new  trial, 
or  an  arrest  of  judgment,  or  for  a  writ  of  error^  or  pardon,  after 
judgment;  and, finally  his  punishment, if  it  cannot  be  avoided, ein 
be  neitiier  cruel  nor  unusuaL  So  far,  fherefore,  as  the  <^ender  is 
ooncemed,  the  security  against  being  improperly  punished  is  aU 
that  can  be  asked  for.  And,  on  the  other  hand^  the  public  ait 
sufficiently  provided  for,  in  the  certainly  that  the  punishment  pre- 
scribed will  be  inflicted.  The  simplicity  of  all  the  proceedings  ii 
such,  that  the  prosecuting  attomejr  is  inexcusable  if  he  fail  to  pith 
cure  a  conviction  from  not  complying  with  the  requisite  forms.  Is 
this  respect  criminal  proceedings  compare  veir  advantageously  wifli 
civil;  and  this  very  fact  serves  to  prove, that  were  is  nothing  in  the 
nature  of  the  case  to  prevent  civil  proceedings  from  being  i^mpiififl^ 
in  the  manner  heretofore  proposed* 
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LECTURE  XLL 

PUBLIC  INTERNATIONAL  LAW. 

§  246.  Preliminary  Consideratioiis.  We  have  now  completed 
such  a  survey  as  our  plan  would  permit,  of  our  internal  or  domes- 
tic law,  comprehending  whatever  is  ordained  by  our  own  govern- 
ment for  the  regulation  of  persons  and  property  within  our  own 
i'urisdiction.  But  the  operation  of  law  is  not  confined  to  these 
imits.  We  constitute  one  of  the  great  family  of  nations,  our  >elar 
tions  with  each  of  which  as  much  require  to  be  regulated  by  law  as 
do  the  relations  between  individuals  composing  one  nation ;  and 
this  law  no  one  nation  can  prescribe  or  administer  for  itself  alone. 
Accordingly,  there  yet  remains  another  division  of  law,  which  we 
denominate  interncUional.  This  has  usually  been  made  the  first 
part  of  a  course  of  legal  study.  Instead  of  adopting  the  synthetic 
method,  as  I  have,  and  commencing  with  the  simplest  elements  of 
municipal  organization,  writers  have  generally  preferred  to  begin 
where  this  process  would  end,  and  to  pursue  the  inverse  order  of 
analysis.  Accordingly,  they  have  commenced  with  the  aggregate 
of  human  beings  inhabiting  the  whole  earth,  and  made  a  primary 
division  of  them  into  those  great  communities  which  we  call  no- 
tians.  They  have  then  proceeded  to  treat  of  these  nations  as  a 
kind  of  complex  persons,  possessing  a  collective  unity,  though  com- 
posed of  associated  millions ;  and  have  expounded  their  rights  and 
obligations  in  advance  as  constituting  the  first  and  highest  branch 
of  law.  In  this  way,  they  have  introduced  us  to  international  law, 
before  they  have  informed  us  how  nations  are  constituted.  In  other 
wofds,  they  have  exhibited  the  external  relations  of  nations  before 
explaining  their  internal  organization.  But  for  reasons  which  ap- 
pear to  me  sufficient,  I  have  preferred  the  opposite  course.  Cer- 
tainly, the  most  simple  and  natural  method  is  to  begin  at  home, 
and  gradually  widen  the  circle  of  inquiry.    Besides,  there  is  an 
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important  part  of  international  law  which  cannot  well  be  under- 
stood until  domestic  law  has  been  first  explored. 

I  shall  consider  this  subject  under  two  distinct  subdivisions,  de- 
voting a  lecture  to  each.  Of  course,  I  can  only  exhibit  the  most 
general  outlines.  In  the  present  lecture,  I  shall  present  a  concise 
epitome  of  the  public  law  of  ncUianSy  strictly  so  called,  comprehend* 
ing  that  system  of  rules  by  which  nations  are  governed  in  their 
intercourse  with  each  other,  as  well  in  peace  as  in  war.  In  the 
next  lecture,  I  shall  consider  the  private  law  ofnatiansy  having  for 
its  object  to  ascertain  in  what  cases  of  conflict  between  the  domes- 
tic and  foreign  law,  respecting  private  rights,  one  nation  is  bound 
to  recognize  and  enforce  the  laws  of  another. 

You  will  readily  perceive,  that  if  these  inquiries  are  not  as  prac- 
tical as  those  which  have  hitherto  occupied  us,  they  more  than 
make  up  in  dignity  what  they  lack  in  every-day  utility.  They  con- 
template mankind  from  a  loftier  eminence,  and  embrace  in  their 
scope  a  far  wider  horizon,  than  any  of  the  subjects  before  discussed. 
The  law  we  have  been  considering  rests  upon  direct  and  positive 
sanctions.  The  same  power  which  ordains  it  enforces  obedience. 
But  international  law  relies  upon  moral  sanctions  alone.  The  sub- 
lime spirit  which  animates  the  whole  system  is  submission  to  the 
right.  Nations  stand,  not  upon  legal  compulsion,  but  upon  their 
own  honor  and  integrity.  Their  grand  maxim  is,  fides  e%t  ser* 
vanda  —  good  faith  is  to  be  preserved.  By  this  title  they  hold 
their  domains,  and  on  this  basis  they  frame  their  contracts. 
Acknowledging  no  allegiance  to  any  human  power,  they  fear  not 
the  sentence  of  any  human  tribunal.  Their  profession  is  to  de- 
mand nothing  tiiiat  is  not  right,  and  submit  to  nothing  that  is 
wrong ;  and  when  their  rights  are  violated,  there  being  no  power 
to  grant  them  redi^ess,  they  redress  themselves.  These  and 
similar  considerations  give  to  international  law  a  grandeur  and 
dignity  which  belong  to  hardly  any  other  subject  of  investigation. 

But  here  the  question  arises,  how  and  by  whom  is  this  law  or- 
dained ?  There  being  no  great  international  legislature,  no  general 
congress  or  common  government  of  nations,  whence  originates  the 
law  which  controls  them  ?  Dispensing  with  much  unprofitable  dis- 
cussion, I  briefly  answer  that  nations,  like  individuals,  are  bound 
to  observe  the  immutable  and  eternal  principles  of  natural  justice ; 
and  these,  accordingly,  form  the  professed  basis  of  the  international 
code.  Hence  the  law  of  nature  and  the  law  of  nations  are  some- 
times spoken  of  as  synonymous.  But  in  point  of  fact,  as  nations 
might  not  in  all  cases  concur  in  the  application  of  these  abstract 
principles  to  their  own  concerns ;  and  as,  in  case  of  difference  of 
opinion,  there  is  no  common  umpire  to  adjust  such  controversy, 
recourse  is  necessarily  had  to  the  binding  authority  of  usage  ;  and 
the  fundamental  doctrine  is  that  nations  are  bound  by  what  custom 
has  settled.  The  law  of  nations,  therefore,  belongs  to  the  depart- 
ment of  unwritten  law ;  and  may  be  described  as  a  collection  of 
usages  and  precedents,  dating  as  far  back  as  the  eai'liest  histories, 
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and  gradually  accumulating  with  the  progress  of  ages,  until  the 
aggregate,  by  general,  though  tacit  adoption  among  civilized  na- 
tions, has  become  a  comprehensive  body  of  established  law,  whose 
sanctions  are,  the  public  opinion  of  mankind  on  the  one  hand,  and 
the  countless  evils  of  war  on  the  other.  The  original  source  of 
information,  therefore,  is  history,  in  which  the  doings  of  nations 
are  recorded.  But  the  student  is  relieved  from  traversing  the  wide 
field  of  history,  by  the  splendid  labors  of  distinguished  writers, 
such  as  Grotius,  Pufifendorf,  Bynkershoeck,  Burlamaquy,  Vattel, 
Wheaton,  and  inany  others,  who  have  collected  and  arranged  the 
original  elements,  and  throvm  around  them  the  light  of  their  own 
luminous  reasonings,  (a) 

Of  the  history  of  international  law  I  have  not  room  to  speak. 
Suffice  it  to  say,  that  whatever  is  most  valuable  is  of  comparatively 
modem  date.  There  could  be  little  sense  of  obligation  among 
nations,  so  long  as  it  was  held  a  maxim  that  nations  are  natural 
enemies,  and  that  war  is  their  congenial  element.  But  in  recent 
times,  a  mighty  change  has  taken  place  in  public  sentiment  upon 
this  subject.  Nations  are  now  regarded  as  natural  friends,  and 
peace  their  proper  condition.  The  dictates  of  humanity  have 
been  listened  to  by  governments  ;  and  they  hold  that  war  is  only 
to  be  resorted  to  when  all  other  means  of  adjusting  controversies 
fail,  and  then  is  to  be  conducted  with  all  possible  clemency. 
In  fact,  philanthropy  can  derive  from  history  no  subject  of  more 
gratifying  contemplation,  than  the  improved  state  of  international 
intercourse. 

§  247.  Tint  Prinoiples.  Our  subsequent  inquiries  will  be  greatly 
facilitated  by  attending,  at  the  outset,  to  those  leading  ideas  or  first 
principles  which  lie  at  the  foundation  of  the  law  of  nations.  And 
first,  what  constitutes  a  nation  ?  By  a  nation  in  the  sense  in  which 
I  am  now  using  the  term,  I  understand  a  society  of  people  so  or- 
ganized as  to  govern  themselves  independently  of  foreign  powers. 
The  elements  of  such  organization  have  been  before  considered. 
The  particular  form  of  government  is  not  here  material.  It  may 
be  a  democracy,  aristocracy,  monarchy,  or  despotism,  or  a  combina- 
tion of  these  ;  it  may  be  either  consolidated  or  federative ;  and  it 
may  or  not  have  colonies,  or  other  dependenciesf  These  are 
considerations  which  do  not  enter  into  the  definition.  The  simple 
criterion  is  independent  self-government  in  some  form  or  other. 
What  that  form  shall  be,  is  a  question  for  the  people  of  each  nation 
to  determine  for  themselves.  Other  nations  look  only  to  the  fact 
of  independent  self-government.  Hence  it  follows  that  if  a  com- 
munity be  in  any  way  dependent  upon  or  subordinate  to  another 
community,  it  is  not  of  itself  a  nation,  but  only  a  part  of  a  nation 
on  which  it  depends.    Thus  the  American  colonies,  before  the 

(a)  The  sfcadent  is  advised  to  read  the  first  nine  lectnres  of  Kent,  and  Wheaton's 
Elements  of  International  J^w,  the  sixth  edition  of  which  is  enlai|^  by  W.  B.  Jjaw- 
renoe.  See  also  4  Black.  Com*  66.  There  are  late  editions  of  Wheaton  by  Lawrence 
and  R.  U.  Duia,  Jr. 
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revolution,  were  only  parts  of  the  British  nation.  And,  in  like 
manner,  the  States  of  this  union  ase  not  nations,  because  they 
have  parted  with  many  of  the  attributes  of  independent  self-govern- 
ment, but  only  parts  of  that  one  and  entire  nation,  known  and 
recognized  by  other  nations  as  the  United  States,  and  comprehend- 
ing the  people  of  all  the  States  and  territories  bound  together 
under  one  supreme  federal  government.  Accordingly,  we  are 
relieved  from  the  necessity  of  inquiring  into  the  various  and  com- 
plex forms  under  which  nations  may  exist,  internally  considered ; 
since  their  external  relations  are  not  thereby  affected.  In  fact, 
the  simplest  method  of  arriving  at  the  general  nature  of  these 
relations,  is  to  consider  each  nation  as  a  kind  of  complex  human 
being,  and  then  to  compare  nations  to  individuals  existing  in  a 
state  of  nature.  In  this  way,  we  readily  arrive  at  those  fundar 
mental  principles  upon  which  the  system  of  international  law  is 
constructed. 

The  first  of  these  principles  is  a  perfect  equality  of  rigJUs,  We 
have  seen  that  individuals,  before  entering  into  the  social  compact, 
are  absolutely  equal  in  their  rights,  however  unequal  in  other 
respects.  In  like  manner,  and  for  the  same  reason,  nations,  how- 
ever unequal  in  numbers  or  resources,  and  however  diverse  in  their 
forms  of  government,  are  altogether  equal  in  their  rights.  This 
equality  among  nations  might  be  deduced  from  the  consideration, 
that  no  one  nation  can  have  derived  originally  from  nature  any 
rights  which  all  other  nations  have  not  also  derived  from  the  same 
common  source.  But  it  results  directly  from  the  idea  of  sover- 
eignty, the  very  essence  of  which  is,  that  it  acknowledges  no 
earthly  superior.  Rights  and  obligations  are  reciprocal  between 
nations  as  between  individuals.  What  one  nation  has  a  right  to 
demand,  all  other  nations  are  bound  to  concede.  If,  therefore,  one 
nation  could  claim  rights  which  another  could  not,  the  latter  would 
be  subordinate  to  the  former ;  or,  in  other  words,  would  cease  to 
be  sovereign.  In  short,  sovereigns  can  only  be  conceived  of  as 
equals.  This  original  equality  may,  indeed,  be  forcibly  disturbed 
by  superior  might,  or  voluntarily  modified  by  compact ;  but  still 
it  must  form  &e  basis  of  all  reasoning  upon  national  rights. 
Attempts  have  been  sometimes  made  to  classify  nations  with 
respect  to  dignity,  and  thus  give  to  some  precedence  over  others. 
But  this  relates  only  to  ceremonial  observances,  and  does  not  in 
the  least  affect  the  doctrine  of  a  perfect  equality  of  rights. 

Another  principle,  nearly  allied  to  the  preceding,  is  that  of  aJ- 
soliUe  independence.  This,  as  we  have  seen,  enters  into  the  very 
definition  of  a  nation.  The  doctrine  is,  that  every  nation  has  a 
perfect  right  to  do  what  it  pleases ;  provided  it  does  not  interfere 
with  the  same  right  in  all  other  nations.  Subject  to  this  single 
qualification,  every  nation  has  supreme  and  exclusive  control  within 
its  own  limits,  and  other  nations  have  no  right  whatever  to  inter- 
fere with  its  internal  concerns.  Thus  national  independence  is  the 
result  of  equality  and  sovereignty  combined,  and  the  rightful  power 
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of  each  nation  is  qualified  and  measured  by  corresponding  rights 
in  all  other  nations. 

But  equality  and  independence,  though  recognized  in  theory, 
would  be  practically  of  no  avail  without  the  right  of  seff-defence. 
This,  therefore,  is  the  paramount  right  of  nations,  as  of  individ- 
uals ;  serving  as  the  shield  and  protection  of  all  other  rights.  We 
must  be  careful,  however,  to  distinguish  between  the  right  of  self- 
defence  and  the  right  of  retaliation.  Self-defence,  by  the  very 
import  of  the  terms,  is  purely  preventive  in  its  operation.  It 
authorizes  any  measures  necessary  to  prevent  the  violation  of  any 
rights;  but  it  goes  no  further.  Whereas  retaliation  avenges 
wrongs  actually  committed,  with  a  view  to  prevent  their  repetition. 
On  this  ground,  and  this  alone,  can  retaliation  be  justified  between 
nations,  though  not  allowed  between  individuals.  Nations  are 
compelled  to  take  vengeance  into  their  own  hands,  because  there 
is  no  criminal  tribunal  to  punish  for  them ;  and  aggressors  must 
be  taught  that  they  cannot  do  wrong  with  impunity. 

Next  follows  the  right  of  redress.  This,  like  retaliation,  pro- 
supposes  a  wrong  actually  committed ;  but  its  aim  is  indemnity, 
and  not  punishment.  And  here,  again,  nations  are  under  the 
necessity  of  taking  the  matter  into  their  own  hands.  Of  the  mode 
as  well  as  measure  of  redress,  they  are  obliged  to  be  the  exclusive 
judges,  there  being  no  superior  power  to  determine  for  them. 

Finally,  on  these  three  fundamental  rights,  self-defence,  retalia- 
tion, and  redress,  depends  the  justifiableness  of  war.  Without 
some  one  or  all  of  these  grounds,  war  is  in  itself  the  greatest  pos- 
sible wrong.  But  when  they  exist,  it  is  permitted  as  a  necessaiy 
evil.  Accordingly,  in  the  law  of  nations,  the  rights  and  usages  of 
war  occupy  a  place  as  important  as  those  of  peace,  since  without 
the  former,  the  latter  would  have  no  effectual  sanction.  I  proceed, 
therefore,  to  consider,  first,  the  rights  of  nations  in  time  of  peace, 
and  next,  those  which  result  from  war.  For  the  sake  of  conven- 
ience, I  shall  endeavor  to  arrange  them  under  the  several  heads  of 
jurisdictional,  proprietary,  diplomatic,  commercial,  belligerent,  and 
neutral  rights. 

§  248.  Jurisdictional  Righto.  We  have  just  seen  that  each 
nation  has  the  fundamental  right  of  regulating  its  internal  con- 
cerns according  to  its  own  pleasure,  this  being  the  very  essence  of 
sovereignty.  Efforts  have,  indeed,  been  made  among  some  of  the 
leading  powers  of  Europe  to  qualify  this  right  to  some  extent,  by 
asserting  what  they  call  the  right  of  intervention.  They  base  this 
right  of  intervention  upon  the  principle  of  self-defence,  and  claim 
to  interfere  with  the  internal  transactions  of  other  nations,  when- 
ever such  interference  appears  to  be  necessary  for  their  own 
security.  To  this  end,  the  most  formidable  alliances  have  been 
formed,  and  the  most  destructive  wars  carried  on.  Nor  can  it  be 
doubted  that,  to  the  extent  here  claimed,  the  right  of  intervention 
exists  ;  because  self-defence  is  the  first  and  highest  of  all  rights. 
And  if  nations  would  confine  their  interference  to  extreme  cases, 
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manifestly  endangering  their  own  security,  the  right  of  interren- 
tion  might  safely  be  admitted,  as  a  qualification  of  the  right  of 
sovereignty.  But  the  serious  danger  is,  that  under  this  pretext, 
the  stronger  will  make  aggressions  upon  the  weaker,  and  that  self- 
defence  will  thus  be  made  to  authorize  uncalled-for  intermeddling. 
At  any  rate,  subject  to  this  rare  exception,  the  right  of  supreme 
internal  jurisdiction  is  absolute  and  unqualified.  And  this  includes, 
of  course,  the  right  of  revolution,  which,  as  we  have  already  seen, 
must  exist  as  an  ultimate  right  among  all  people.  Of  the  emer- 
gency which  may  call  for  a  change  of  government,  the  subjects  of 
each  nation  are  the  exclusive  judges.  But  it  is  important  to  ob- 
serve that  such  a  change  does  not  affect  existing  rights  and  obliga- 
tions with  respect  to  other  nations.  These  ri^ts  and  obligations 
survive  in  full  force,  in  favor  of  and  against  the  succeeding  govern- 
ment. This  is  true  even  when  a  nation  has  been  divided  into 
distinct  governments ;  in  which  case,  unless  apportioned  by  special 
agreement,  pre-existing  rights  and  obligations  attach  to  all  the 
parts  in  common,  so  far  as  other  nations  are  concerned.  But 
here  the  question  arises,  how  far  may  foreign  aid  be  given  to  either 
of  the  contending  factions  in  a  civil  contest  7  It  is  very  clear 
that  one  nation  may  not  invite  or  induce  the  subjects  of  another 
to  rebel  against  the  constituted  autl^orities.  But  when  a  state  of 
revolution  or  insurrection  actually  exists,  it  is  held  that  foreign 
interposition  may  lawfully  take  place.  Writers  usually  annex  to 
the  granting  of  aid  to  the  insurgent  party,  the  condition  that  the 
revolution  must  be  for  a  justifiable  cause  ;  and  no  doubt  this  con- 
sideration would  furnish  the  strongest  ground  for  appeal  to  foreign 
sympathy.  But  in  practice,  nations  usually  view  the  question  as 
one  of  mere  expediency.  The  end  of  a  successful  revolution  being 
to  establish  a  new  government,  the  right  to  aid  the  struggling 
party,  in  anticipation  of  this  event,  is  merely  a  consequence  of  the 
right  to  form  alliances.  And  on  the  same  ground  rests  the  right 
to  acknowledge  the  independence  of  the  new  government.  In 
either  case,  the  question  is  one  of  expediency  only.  If  the  revolu- 
tion be  in  progress,  or  the  new  government  established,  other 
nations  may  grant  or  refuse  assistance  or  recognition,  as  they 
deem  proper,  without  inquiring  into  the  justifiableness  of  the  revo- 
lution. Acting  upon  this  principle, France  did  not  hesitate  to  lend 
her  aid  to  our  early  struggles,  and  we  did  not  hesitate  to  recognize 
the  independence  of  the  South  American  States  and  of  Texas,  (a) 
With  these  qualifications  of  the  general  right  of  jurisdiction,  it 
may  be  laid  down  as  a  broad  proposition,  that  each  government  has 
complete  and  absolute  control  over  all  persons  and  things  within 
its  territorial  limits,  exclusive  of  every  other  government.  How 
far  the  accommodating  principle  of  national  comity  has  been  ad- 
mitted to  modify  the  strict  exercise  of  this  imperative  power,  will 

(a)  The  European  nations  claimed  that  these  principles  applied  to  the  so-called 
Confederate  States,  and  some  of  them  recognized  that  government  aatkde  fado  goTcm- 
ment  for  the  time  being,  and  as  belligerents. 
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be  seen  in  the  next  lecture.  It  is  sufficient  here  to  saj,  that  with 
the  single  exception  of  immunities  conceded  to  diplomatic  agents, 
to  be  mentioned  hereafter,  this  absolute  control  over  all  persons 
and  things  within  its  dominions,  is  universally,  acknowledged  to 
appertain  to  every  government.  As  to  persons,  the  jurisdiction 
embraces  foreigners  as  much  as  natives ;  and  as  to  things,  it  makes 
no  difference  whose  property  they  are.  Every  nation  has  a  right, 
either  to  prohibit  altogether  the  entrance  of  foreigners  or  their 
property  into  its  dominions,  or  to  prescribe  the  conditions  upon 
which  they  shall  be  admitted ;  and  one  of  these  conditions,  always 
implied  if-  not  expressed,  is  a  full  and  entire  submission  to  the 
laws,  while  they  remain.  Nor  does  this  jurisdiction  terminate 
with  the  territorial  limits  of  each  nation.  It  follows  the  persons 
and  property  of  its  subjects  over  the  ocean,  on  which,  as  common 
ground,  every  government  may  regulate  and  protect  its  own  citi- 
zens and  their  effects.  In  short,  it  follows  them  until  they  come 
within  the  jurisdiction  of  some  other  government ;  and  is  resumed 
again,  the  moment  they  are  free  from  such  foreign  jurisdiction. 
It  hardly  needs  to  be  added,  that  on  the  same  broad  principle  of 
power,  each  nation  may  prohibit  the  persons  or  property  once 
within  its  jurisdiction  from  being  removed  out  of  it,  or  prescribe 
the  conditions  of  such  removal.  With  respect  to  property,  all 
nations  freely  exercise  this  right.  But  with  respect  to  persons,  it 
is  seldom  exercised,  except  upon  citizens.  In  fact,  the  right  of 
admission  and  detention,  as  well  of  persons  as  things,  has  been 
so  far  modified  by  the  commercial  spirit  of  modern  times,  that  the 
ancient  doctrines  above  announced,  exist  only  in  theory.  And 
even  the  right  of  regulating  foreign  persons  and  things,  while 
within  our  own  limits,  is  now  seldom  exerted  in  its  original  rigor. 
The  convenience  of  national  intercourse,  ever  increasing  with  the 
progress  of  civilization,  has  almost  revolutionized  this  part  of  in- 
ternational law. 

§  249.  Proprietary  Righto.  Every  nation  has  a  perfect  right  of 
property,  to  the  exclusion  of  all  other  nations,  in  every  thing  within 
its  territorial  limits,  including  not  only  the  public  property  of  the 
nation,  but  also  the  private  property  of  individuals.  With  respect 
to  public  property,  it  is  the  right  of  ownership  strictly  so  called,  of 
which  our  public  lands  furnish  an  example.  With  respect  to  pri- 
vate property,  it  is  called  the  right  of  eminent  domain^  and  includes 
the  right  of  regulating,  taxing,  appropriating  to  public  use,  taking 
by  escheat,  and  the  like.  We  have  seen,  that,  according  to  the 
ancient  feud&l  theory,  the  absolute  ownership  of  all  real  property 
was  vested  in  the  lord  paramount,  or  supreme  governor,  of  whom 
it  was  held  on  certain  conditions  of  tenure.  This  right,  whether 
of  absolute  ownership  or  eminent  domain,  is  equally  exclusive  with 
respect  to  other  nations  ;  and  it  not  only  embraces  those  posses- 
sions which  a  nation  may  now  have,  but  also  such  new  possessions 
as  may  be  afterwards  acquired.  Such  acquisitions  may  be  made 
in  three  ways ;  namely,  by  dUcovery  of  vacant  territory,  which  we 
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have  seen  to  be  the  source  of  European  title  to  the  American  conti- 
nent ;  and  by  purcha$e  or  eanqiiest  of  territory  not  vacant.  Tlius 
we  have  seen  that  the  United  States  acquired  Louisiana  and  Flor- 
ida by  purchase  from  France  and  Spain,  and  the  rest  of  their 
dominions  by  conquest  from  Great  Britain.  It  would  seem,  how- 
ever, according  to  strict  ethics,  that  purchase  is  the  only  rightful 
source  of  title  to  occupied  territory  ;  and  accordingly,  we  profess 
to  extinguish  the  Indian  title  to  our  territory  by  purchase  only,  and 
never  by  conquest.  The  truth  is,  that  the  right  of  conquest  being 
only  the  right  of  the  stronger,  can  never  comport  with  natural  jus- 
tice, as  against  the  conquered.  But  in  the  law  of  nations,  this  is 
held  to  be  a  question  between  victors  and  vanquished  only,  with 
which  other  nations  have  no  concern ;  and  therefore,  with  respect 
to  them,  conquest  is  regarded  as  a  valid  source  of  title.  Prescrip- 
tion is  sometimes  mentioned  as  another  source  of  title ;  but  it  is 
only  the  presumption  of  right  arising  from  long  possession,  and 
is  not  so  much  a  source  of  title  as  an  evidence  of  it.  Among  civ- 
ilized nations  at  this  day,  there  is  little  occasion  to  resort  to  this 
kind  of  evidence,  because  the  limits  of  nations  are  usually  ascer- 
tained by  treaty.  As  a  general  rule,  there  is  no  limit  to  the  right 
of  acquiring  new  possessions  in  either  of  the  ways  before  men- 
tioned. The  only  qualification  grows  out  of  the  right  of  self- 
defence  in  other  nations.  If  the  enlargement  of  its  possessions 
by  one  nation  would  injuriously  affect  the  rights,  or  endanger  the 
existence  of  another,  the  latter  may  lawfully  interpose  to  prevent 
such  enlargement.  But  this  pretext  for  interposition  is  always 
a  doubtful  and  dangerous  one.  It  presupposes  that  a  nation  will 
cease  to  be  just,  in  proportion  as  it  becomes  able  to  practise 
injustice.  It  is,  therefore,  only  to  be  resorted  to  in  those  extreme 
cases  where  there  is  a  moral  certainty  that  new  acquisitions  will 
be  made  the  means  of  injuring  other  nations.  Vague  fears  re- 
specting a  change  in  the  balance  of  power  can  never  justify  such 
interposition. 

What  has  now  been  said  relates  to  property  lying  wholly  within 
the  territorial  limits  of  a  nation.  It  would,  therefore,  embrace 
lakes  and  navigable  rivers  thus  situated.  But  when  a  lake  or  river 
lies  between  two  nations,  instead  of  being  the  exclusive  property  of 
either,  each  nation  is  owner  to  the  middle  of  the  stream  or  channel, 
subject  to  a  common  use  for  fishing  and  navigation.  This,  at 
least,  is  the  general  rule  of  public  law,  though  there  are  said  to  be 
cases  in  which  prescription  has  given  to  one  of  the  bordering  pro- 
prietors an  exclusive  right  to  the  whole.  But  suppose  a  navigable 
river  to  flow  through  more  nations  than  one.  In  this  case,  may 
one  of  the  nations  prohibit  the  other  from  using  that  part  of  the 
river  lying  within  the  dominions  of  the  former  ?  This  question 
arose  in  this  country,  when  the  lower  part  of  the  Mississippi  was 
under  the  control  of  Spain ;  and  it  was  then  claimed  to  be  our 
right,  under  the  law  of  nations,  to  use  that  part  of  the  river  for 
navigation,  and,  consequently,  its  banks  for  mooring  our  boats, 
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subject  only  to  such  conditions  as  Spain  might  reasonably  impose 
for  her  own  security  or  fiscal  accommodation,  not  amounting  to  an 
absolute  or  virtual  prohibition.  Questions  of  this  sort,  however, 
are  usually  adjusted  by  treaty  between  all  the  nations  interested 
in  the  river. 

With  respect  to  the  ocean,  the  general  rule  is,  that  it  is  the  com- 
mon property  of  all  nations,  for  the  purposes  of  navigation  and 
fishing ;  and  no  part  of  it  can  ever  become  the  exclusive  property 
of  any  one  nation.  It  is  hold,  however,  that  each  nation  bordering 
on  the  ocean  may  exercise  exclusive  dominion  to  the  distance  of 
a  cannon  shot  from  its  own  shore,  as  well  for  the  sake  of  its  own 
security,  as  because^  to  this  extent,  it  may  command  the  neighbor- 
ing sea  by  means  of  its  fortifications.  And  as  the  distance  of  a 
cannon  shot  would  be  a  vague  designation,  the  modern  usage  is  to 
substitute  a  marine  league,  as  the  limit  of  such  exclusive  control. 
The  rest  of  the  ocean,  therefore,  is  the  common  highway  of  all  na- 
tions ;  though,  as  we  have  seen,  each  nation  there  exercises  exclu- 
sive jurisdiction  over  its  own  citizens  and  their  property.  Thus 
far,  then,  notwithstanding  the  ancient  controversy  respecting  free 
navigation,  the  law  of  nations  is  now  clear  and  definite.  But  with 
respect  to  those  branches  of  the  sea  which  come  under  the  name  of 
bays,  gulfs,  straits,  friths,  estuaries,  arms  of  the  sea,  or  narrow 
seas,  there  is  more  difficulty.  According  to  the  foregoing  rule,  the 
criterion  would  be  the  distance  across  from  one  cape  or  headland  to 
the  other ;  and  if  this  were  less  than  two  leagues,  a  nation  owning 
both  the  capes  or  headlands  would  have  exclusive  dominion  over 
the  included  waters ;  if  otherwise,  they  would  be  common  like  the 
rest  of  the  ocean.  Claims  have,  indeed,  been  set  up  to  exclusive  » 
dominion  in  some  cases  where  the  distance  across  is  much  greater ; 
sometimes  on  the  ground  of  national  security,  and  sometimes  of 
prescription  ;  but  m  these  claims  there  has  been  no  such  general 
acquiescence  as  to  establish  an  exception  to  the  limit  of  a  marine 
league  before  mentioned. 

§  250.  Diplomatic  Rights,  (a)  The  term  diplomacy  is  used  to 
designate  the  political  intercourse  carried  on  between  nations, 
through  their  recognized  agents.  Of  the  ceremony  and  etiquette 
which  belong  to  this  intercourse,  my  plan  will  not  permit  me  to 
speak.  Every  nation  has  a  right  to  send  diplomatic  agents  to  every 
other  nation ;  and  the  usage  is  to  reciprocate,  by  sending  to  each 
nation  one  of  the  same  rank  as  is  received  from  that  nation.  On 
extraordinary  occasions  such  agent  is  denominated  an  ambassador 
or  envoy ^  who  is  charged  with  the  execution  of  some  specific  trust. 
But  the  ordinary  intercourse  of  nations  is  conducted  by  resident 
agents,  called  ministers  or  charges  d'  affaires,  according  to  their 

(a)  In  addition  to  the  works  on  the  law  of  nations,  see  Diplomacy  of  the  United 
States,  a  work  in  two  volumes,  comprising  an  interesting  history  of  our  foreign  rela- 
tions. See  anUf  p.  596.  An  important  act  of  Congress  was  approved  March  1,  1833, 
which  reffulates  the  duties,  compensation,  and  titles  of  peisons  appointed  in  the  diplo- 
matic ana  oonsular  service.    10  U.  S.  Stat  at  Lai^  619. 
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rank.  The  mode  of  designating  such  agents  depends  upon  the 
constitution  of  each  nation.  In  this  country,  as  we  have  before 
seen,  they  are  appointed  by  the  president,  with  the  assent  of  the 
senate.  Every  diplomatic  agent  carries  a  letter  of  credence  from 
his  government,  stating  the  general  object  of  his  mission,  and 
requesting  that  full  faith  and  credit  may  be  given  to  his  acts.  If 
the  object  of  the  mission  be  special,  the  requisite  powers  may  be 
contained  either  in  the  letters  of  credence  or  in  a  separate  letter. 
In  time  of  peace,  a  public  minister  requires  no  other  protection  on 
his  way  tha|i  a  passport  from  his  own  government  ;  but  during 
war,  he  requires,  in  addition,  a  passport  from  the  government  to 
which  he  is  sent.  If  it  be  necessary  to  travel  through  intermediate 
nations,  his  public  character  is  respected  by  them,  though  not  to 
the  extent  of  absolute  inviolability,  (a)  On  arriving  at  the  post  of 
destination,  his  first  duty  is  to  present  his  credentials,  and  be  for- 
mally received  in  his  diplomatic  capacity.  We  have  seen  that  the 
receiving  of  foreign  ministers  is  one  of  the  functions  devolved 
upon  our  president ;  but  this  is  nowhere  a  peremptory  duty.  Every 
government  exercises  its  discretion  upon  the  question  of  receiving 
or  not ;  ^nd  when  the  nation  sending  is  in  a  state  of  civil  war,  this 
question  is  often  one  of  exceeding  delicacy ;  because  the  reception 
or  rejection  is  almost  sure  to  give  umbrage  to  one  or  the  other  of 
the  contending  factions. 

During  his  official  residence,  a  public  minister  is  as  completely 
exempt  from  the  local  jurisdiction,  both  civil  and  criminal,  as  if  lie 
were  not  within  the  territory.  This  absolute  immunity  is  secured 
to  him,  not  only  because  he  is  the  representative  of  sovereignty, 
but  in  order  that  he  may  discharge  the  high  duties  of  his  mission 
without  fear.  And  that  he  may  be  as  independent  of  bias  from 
favor  as  from  fear,  our  constitution  forbids  an  American  minister 
to  receive  even  a  present  from  a  foreign  government.  Nor  is  the 
immunity,  thus  held  sacred  among  all  nations,  confined  to  the 
person  of  the  minister.  It  also  embraces  his  family,  suite,  ser- 
vants, house,  and  furniture ;  but  in  order  to  secure  it  to  his  ser- 
vants, the  usage  of  nations  and  our  act  of  Congress  require  the 
minister  to  furnish  an  official  list  of  them  for  that  purpose.  When 
speaking  of  offences  against  the  law  of  nations,  we  have  seen  that 
a  violation  of  the  immunity  here  spoken  of  is  one  of  the  principal. 
And  a  similar  immunity  is  secured  to  messengers  sent  with 
despatches  to  or  from  foreign  legations,  providing  they  carry  pass- 
ports attesting  their  official  character ;  for  the  violation  of  such 
passports  is  another  offence  against  the  law  of  nations.  It  hardly 
need  be  added,  that  while  public  ministers  and  their  families  are 
thus  exempted  from  foreign  jurisdiction,  they  remain  as  amenable 
to  the  jurisdiction  of  their  own  government  as  if  they  had  continued 
at  home. 

After  the  first  formal  reception  of  a  minister,  all  diplomatic 

(a)  Holbrook  v,  Henderaon,  i  Sandf.  619. 
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intercourse,  saving  that  of  mere  ceremony,  is  conducted  through 
the  officer  having  charge  of  foreign  affairs.  Here,  this  officer  is 
the  secretary  of  state,  who  transmits  the  instructions  of  this  gov- 
ernment to  our  ministers  abroad,  and  negotiates  with  the  foreign 
ministers  resident  here.  It  is  to  be  observed  that  the  instructions 
here  spoken  of,  are  for  the  private  guidance  of  the  minister ;  and 
the  government  to  which  he  is  sent  has  no  right  to  demand  an 
exhibition  of  them.  When  negotiations  upon  any  subject  have 
been  concluded,  the  result  usually  takes  the  form  of  a  treaty ;  but 
however  ample  the  powers  of  the  negotiators  may  be,  treaties  are 
not  usually  regarded  as  consummated  until  they  have  been  ratified 
by  the  respective  governments.  To  remove  all  doubt  on  a  ques- 
tion so  important,  a  provision  to  this  effect  is  usually  insert<5d  in 
the  treaty  itself ;  but  even  if  this  were  omitted,  a  treaty  with  this 
government  could  not  be  claimed  to  be  binding  until  such  ratifica- 
tion, because  all  nations  may  be  presumed  to  know  that  our  con- 
stitution requires  such  ratification  by  the  senate  before  a  treaty 
can  be  recognized  by  us  as  the  supreme  law  of  the  land.  After 
ratification  thus  made,  should  legislation  be  necessary  to  carry 
the  treaty  into  effect,  we  have  seen  that  the  national  faith  is  con- 
sidered as  pledged  to  pass  the  requisite  laws. 

A  diplomatic  mission  is  usually  terminated  by  a  letter  of  recall. 
If  the  minister  be  recalled  because  the  object  of  the  mission  has 
been  accomplished,  or  for  any  other  reason  not  affecting  the 
friendly  relations  of  the  two  governments,  the  minister  presents 
his  letter  of  recall,  and  takes  a  ceremonious  leavp.  In  case  of 
misconduct  in  a  minister,  tlie  government  to  which  lie  is  sent 
usually  demands  his  recall,  which  is  of  course  complied  with. 
But,  on  the  other  hand,  if  a  minister  be  so  treated  by  the  govern- 
ment where  he  is  stationed,  as,  in  his  opinion,  to  justify  the  step, 
he  may  assume  the  responsibility  of  demanding  his  passport,  and 
terminate  the  mission  without  a  recall.  In  any  event,  however, 
be  the  cause  or  form  of  terminating  the  mission  what  it  may,  the 
minister  retains  all  the  privileges  of  his  public  character  until  his 
return  to  his  own  country. 

In  past  times  the  term  diplomacy  has  had  a  meaning  almost  sin- 
ister annexed  to  it,  being  associated  in  the  mind  with  every  form 
of  cunning,  intrigue,  stratagem,  and  overreaching.  But  the  his- 
tory of  our  diplomacy  bears  no  such  reproach.  Thus  far  the  sub- 
jects of  negotiation  between  this  government  and  other  nations 
have  been  chiefly  those  of  commerce  and  boundary,  requiring  the 
exercise  of  no  diplomatic  arts,  but  simply  intelligence,  firmness, 
and  a  sense  of  justice.  It  has  been  our  wise  and  settled  policy  to 
keep  aloof  from  those  complicated  political  alliances  which  have 
rendered  European  diplomacy  so  intricate  and  embarrassing.  And 
it  may  be  observed  generally  that  the  spirit  of  diplomatic  inter- 
course has  been  improving.  The  frequent  mediation  of  friendly 
powers,  when  the  parties  in  controversy  have  been  unable  to  ad- 
just their  differences,  is  one  of  the  most  gratifying  features  in  the 
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histOTT  of  the  times.  Sanguine  philanthrofMats  hare  eren  beei 
encouraged  to  hope,  that,  at  no  distant  daj,  the  civilized  natioDS 
of  the  earth  may  be  able  to  agree  npon  a  permanent  tribonal  to 
settle  all  disputes.  This  may  prove  to  be  a  Tisionary  drteam ;  bat 
the  very  fact  that  it  is  cherished  at  all,  is  a  high  compliment  to 
the  diplomacy  of  the  age. 

§  251.  Commercial  Rie^kta.    It  follows  from  what  has  before  been 
said,  that  every  nation  has  a  right  to  decline  all  <x>mmercial  inter- 
course with  other  nations  in  the  same  maimer  as  an  indiridnal 
may  decline  all  society  with  his  fellow-creatnres ;    bat  the  one 
would  be  deemed  as  blind  to  its  best  interests  as   tlie  other. 
Nature  herself,  by  assigning  different  products  to  different  climes, 
has  ordained  that  nations  should  interchange  tbem  with  each 
other ;  and,  accordinf^ly,  except  in  time  of  war,  no  eirilized  na- 
tion adopts  the  selfish  and  barbarian  policy  of  consaming-  only  its 
own  products.    We  hare  already  seen  that  commerce  with  foreign 
nations  is  one  of  the  great  national  objects  provided  for  in  our 
constitution  ;  and  that  a  very  large  proportion  of  the  acts  of  Cchi- 
gress  are  commercial  regulations.    But  whence  the  necessity  of 
so  much  local  regulation  ?    If  commerce  be  a  matter  of  such  uni- 
versal interest,  why  is  it  not  governed  by  the  universal  law  ?    I 
answer  that,  to  a  great  extent,  this  is  the  case.     There  are  no 
rules  of  law  so  universal  in  their  operation  among  all  nations,  as 
those  which  form  the  body  of  commercial  law.    But  hitherto  the 
doctrines  of  free  trade,  however  inviting  in  their  theory,  have 
never  been  adopted  in  practice.    Could  they  meet  the  assent  of 
all  nations,  perhaps  a  happier  condition  of  the  human  race  would 
be  the  consequence.     But  so  long  as  any  one  nation  chooses  to 
impose  restrictions  upon  commerce,  self-defence  will  prompt  other 
nations  to  adopt  countervailing  regulations;   and  the  result  is, 
that  hitherto  all  nations  have  exercised  the  undoubted  right  of 
placini^  tlieir  commerce  with  other  nations  upon  such  terms  as 
they  deem  most  conducive  to  their  own  interests.     Accordinirly, 
in  the  absence  of  free  trade,  the  first  step  towards  establishing 
commercial  relations  between  nations  is  to  have  them  ascertained 
by  treaty  ;  and  the  grand  principle  which  runs  through  all  our 
commercial  treaties  is  that  of  entire  reciprocity.     In  other  words, 
we  grant  to  each  nation  the  same  privileges,  and  impose  upon 
each  the  same  limitations,  which  that  nation  grants  to  or  imposes 
upon  us.     And  when  the  outlines  of  commercial  intercourse  have 
thus  been  defined  by  treaty,  the  numberless  details  are  supplied 
from  the  vast  body  of  commercial  law  before  referred  to. 

iluch  of  the  next  lecture  will  he  occupied  with  matters  growing 
out  of  commerce  between  nations  ;  and  in  this  connection,  I  shall 
only  advert  to  certain  officers  recognized  by  the  law  of  nations  in 
all  commercial  affairs.  I  have  already  mentioned  notaries  public^ 
and  it  is  sufficient  here  to  say,  that  full  faith  and  credit  are  even- 
where  given  to  their  acts  connected  with  commerce,  from  the 
simple  verification  of  their  official  seals.     But  the  most  important 
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oflScers  connected  with  foreign  commerce  are  eonstUsj  who  are 
strictly  commercial,  and  not  diplomatic  agents.  Every  nation 
appoints  them  to  reside  in  foreign  seaports,  and  watch  over  the 
commercial  interests  of  its  citizens  who  traffic  there.  We  have 
already  seen  that  our  consuls  are  appointed  by  the  president  and 
senate.  Before  a  consul  can  act  in  liis  official  capacity,  he  must 
present  his  credentials  to  the  government  under  which  he  is  to 
reside,  and  be  formally  recognized.  In  some  instances  consuls 
have  been  invested  with  judicial  power  to  decide  controversies  be- 
tween their  own  countrymen ;  but  this  can  only  be  done  by  treaty, 
and  is  not  usual.  Nor  is  it  necessary ;  for  a  foreign  tribunal 
would  act  impai^tially  in  such  cases ;  or  if  not,  the  dispute  could  be 
adjourned  until  their  return  home.  The  principal  duties  of  our 
consuls  have  been  prescribed  by  Congress  in  the  acts  of  1792  and 
1803.  In  the  absence  of  the  master,  owner,  or  consignee,  they 
take  charge  of  the  effects  of  stranded  vessels.  They  receive  pro- 
tests in  relation  to  all  commercial  matters  where  protests  are  re- 
quired; and  our  courts  give  full  faith  and  credit  to  their  certifi- 
cates and  seals.  They  provide  for  our  destitute  seamen  within 
their  consulates,  and  send  them  home,  if  necessary,  at  the  public 
expense.  If  our  citizens  die  there,  leaving  no  legal  representatives, 
they  administer  upon  their  estates,  unless  prohibited  by  the  local 
law.  In  general,  they  are  admitted  to  prosecute  and  defend  suits 
for  their  countrymen,  without  any  special  authority  for  that  pur- 
pose. But  being  merely  commercial  agents,  they  have  none  of 
the  inmiunities  attached  to  public  ministers,  (a)  They  are  sub- 
ject to  the  jurisdiction  of  the  government  where. they  are  sta- 
tioned, to  the  same  extent  as  private  persons  travelling  under  a 
safe-conduct  or  passport.  If  guilty  of  misconduct,  their  recogni- 
tion as  consuls  is  liable  to  be  withdrawn ;  and  they  may  either  be 
punished  where  they  are,  or  sent  home  for  punishment. 

§  252.  Belligerent  Rights.  I  have  thus  far  considered  the  rights 
of  nations  at  peace.  Let  us  now  turn  to  those  that  result  from 
war.  Here  we  have  one  class  of  rights  for  those  nations  actually 
engaged  in  war,  and  thence  called  belligerent ;  and  another  class  of 
rights  for  those  who  take  no  part  in  the  war,  and  thence  called 
neutral.  I  shall  consider  these  two  classes  in  the  order  above 
named.  I  have  already  said  that  war  can  only  be  justified  on  one 
of  the  three  grounds  of  self-defence,  retaliation,  or  redress ;  all  of 
which  ultimately  resolve  themselves  into  the  one  grand  principle  of 
self-defence.    But  theorize  as  we  may,  each  nation  must  determine 

(a)  By  the  Judiciary  Act  of  1789,  now  chap.  12,  Revised  Statutes,  the  jurisdiction  of 
the  courts  of  the  United  States  is  exclusive  of  the  courts  of  the  several  States  in  "  all  suits 
or  proceedings  "  against  consuls  or  vice-consuls.  The  defect  of  iurisdiction  of  a  State 
court  in  an  action  against  a  consul,  may  be  suggested  after  the  defendant  has  pleaded 
to  the  merits,  and  may  be  suggested  as  error  in  fact  after  judgment  against  him.  Davis 
V.  Packard,  6  Pet.  41,  7  Pet.  276 ;  Gnffin  v.  Dominguez,  2  Duer,  656  ;  Yalarino  v, 
Thompson,  7  N.  Y.  576  ;  Manhardt  v,  Soderstrom,  1  Sinn.  138  ;  Sartori  v,  Hamilton, 
1  Green  (N.  J.),  107.  Hence  a  consul  cannot  be  prosecuted  for  crime  in  n  State  court. 
Commonwealth  v.  Kosloff,  5  S.  &  R.  545  ;  contra.  State  v,  De  la  Foret,  2  N.  &  M.  217. 
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for  itself,  under  the  sanction  of  the  public  opinion  of  the  world, 
what  reasons  are  sufficient  for  embarking  in  war.  Waiving,  there- 
fore, this  preliminary  question,  let  us  attend  to  the  rules  by  which 
war  is  to  be  conducted,  and  the  effects  which  it  produces  upon  pre- 
existing rights. 

We  have  before  seen  that,  in  this  country.  Congress  has  the  sole 
power  of  declaring  war,  and  making  all  the  provisions  required  for 
prosecuting  it ;  while  the  president  and  senate  are  empowered  to 
negotiate  tiie  terms  of  peace.  This  makes  it  unnecessary  here  to 
inquire  what  amounts  to  a  declaration  of  war,  or  whether  a  formal 
declaration  must  precede  the  commencement  of  hostilities;  for 
here  war  exists  the  moment  that  Congress  has  so  declared,  and 
not  before.  And  the  theory  is,  that  when  two  nations  are  at  war, 
all  the  individuals  of  these  two  nations  are  personally  at  war,  each 
with  the  other ;  because  government  speaks  the  voice  and  ex- 
presses the  sentiments  of  the  whole  community.  How  different  is 
the  fact,  I  need  not  say ;  but  the  laws  of  war  are  framed  upon  this 
theory.  Each  citizen,  tlierefore,  is  presumed  to  espouse  personally 
the  cause  of  his  own  government,  right  or  wrong,  and  becomes  a 
traitor  by  adhering  to  the  other  side.  Hence  all  pre-existing  con- 
tracts between  citizens  of  the  two  natipns  are  suspended,  because 
neither  can  sue  the  other  during  war ;  and  all  contracts  made 
during  war  are  absolutely  void,  with  the  single  exception  of  con- 
tracts of  ransom  to  be  mentioned  hereafter.  It  has  also  been 
held,  as  a  matter  of  strict  right,  that  each  nation  may  confiscate 
the  debts  due  from  its  citizens  to  enemies,  and  may  seize  not  only 
the  property  but  the  persons  of  enemies,  wherever  they  may  be 
found,  except  within  neutral  jurisdiction.  This  savage  right,  how- 
ever, is  seldom  asserted  in  its  full  rigor,  in  modem  warfare ;  and 
with  respect  to  persons  and  property  within  each  other's  jurisdic- 
tion, it  is  not  unusual  to  provide  beforehand,  by  treaty,  that  each 
nation  shall  give  to  the  citizens  of  the  other  a  reasonable  time  for 
removal.  Even  without  such  a  stipulation,  our  courts  have  decided 
that  no  seizure  or  confiscation  can  here  take  place  without  a  spe- 
cial provision  of  Congress  to  that  effect.  This  of  itself  is  an  impor- 
tant security  to  alien  enemies  in  case  of  a  war  with  us :  and  the 
cause  of  humanity  is  also  everywhere  promoted  by  the  granting  of 
licenses,  passports,  and  safe-conducts,  for  the  protection  of  alien 
enemies  and  their  property ;  the  violation  of  which  is  an  offence 
against  the  law  of  nations.  But  with  these  exceptions  and  modifi- 
cations, the  theory  of  individual  hostility  and  responsibility  is  fully 
carried  out  in  the  practice  of  war.  AH  commercial,  as  well  as 
diplomatic,  intercourse  is  broken  off ;  and  even  partnerships  exist- 
ing between  belligerents  arc  held  to  be  dissolved.  Nor  is  this  all ; 
for  property  may  sometimes  be  liable  to  seizure  as  hostile,  when 
the  owner  himself  is  not  an  alien  enemy.  Thus  the  produce  of 
hostile  soil  is  liable  to  capture,  whoever  may  be  the  owner ;  and 
the  same  is  true  of  property  found  in  a  hostile  country  belonging 
to  a  person  having  his  domicile,  or  a  commercial  establishment, 
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there ;  though  not  a  subject  of  that  government.  The  test  of 
domicile,  in  such  cases,  is  residence  in  the  hostile  country,  with 
the  intention  of  remaining ;  or,  in  case  of  temporary  absence,  the 
intention  of  returning.  Again,  according  to  the  rule  asserted  by 
some  of  the  European  nations  in  1756,  but  not  universally  acqui- 
esced in,  if  a  neutral  be  engaged  in  the  colonial  or  coasting  trade 
of  the  enemy,  which  trade  was  not  open  to  foreigners  in  time  of 
peace,  such  employment  takes  away  his  neutral  protection,  and 
subjects  his  property  to  capture.  Lastly,  if  property  be  found  un- 
der the  flag  and  protection  of  the  enemy,  that  circumstance  alone 
gives  it  a  hostile  character.  And  it  may  be  observed  generally,  that 
where  property  has  a  hostile  character  at  the  commencement  of  a 
voyage,  it  cannot  avoid  that  character  by  transfer  during  the  voy- 
age. On  the  whole,  then,  it  appears,  that  from  the  moment  war 
breaks  out,  as  a  matter  of  stern  right,  both  the  persons  and  prop- 
erty of  the  enemy  are  subject  to  seizure  wherever  they  can  be  found, 
except  within  neutral  jurisdiction ;  and  that  property  may  be 
seized,  when  it  does  not  actually  belong  to  an  enemy,  if  it  have 
either  of  the  foregoing  characteristics  of  hostile  property.  These 
harsli  doctrines  spring  legitimately  from  the  ancient  spirit  of  war, 
which  was  to  do  the  enemy  as  much  harm  as  possible,  by  every 
means  whatsoever.  But  the  modern  practice  of  nations,  under  a 
more  humane  spirit,  has  rendered  such  doctrines  rather  memen- 
tos of  the  past  than  guides  for  the  present.  This  will  be  evident 
by  a  reference  to  some  of  the  prevailing  usages  of  war. 

One  of  the  acts  which  frequently  precedes  the  breaking  out  of 
hostilities  is,  the  imposition  of  an  embargo.  This  we  have  seen 
to  be  one  of  the  incidental  powers  of  Congress.  An  embargo 
may  have  one  of  two  objects :  either  to  prevent  the  ships  of  the 
nation  declaring  it  from  leaving  the  port  and  becoming  a  prey  to 
the  enemy ;  or  to  detain  the  ships  of  the  enemy  in  pledge,  untQ 
subsequent  events  determine  whether  they  shall  be  condemned  or 
not,  as  hostile  property.  The  result,  in  such  case,  will  greatly 
depend  upon  the  course  pursued  by  the  enemy ;  for  in  war  the 
rule  is,  not  to  do  as  you  would  be  done  by,  but  to  do  as  you  are 
done  by.  In  other  words  retaliation  is  deemed  admissible  and 
often  practised. 

Another  measure  which  may  either  precede  or  accompany  open 
war,  is  the  authorizing  of  repriaah.  We  have  seen  that  Congress 
is  expressly  empowered  to  grant  letters  of  marque  and  reprisal ; 
and  the  law  of  nations  authorizes  such  a  step,  whenever  the  sub- 
jects of  one  nation  have  been  injured  by  those  of  another,  and 
a  demand  of  redress  has  not  been  complied  with.  Reprisals  may 
extend  to  the  persons  as  well  as  property  of  the  offending  nation, 
though  usually  to  the  latter ;  and  they  are  for  the  most  part  con  • 
fined  to  the  high  seas.  The  persons  seized  are  sometimes  lield 
by  way  of  hostage,  and  the  property  by  way  of  pledge,  until  the 
conduct  of  the  offender  shall  determine  the  disposition  to  be  made 
of  them. 
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I  have  said  that  the  ancient  spirit  of  war  was  to  do  the  enexnj 
as  much  harm  as  possible.  But  the  modera  rule  is  to  use  no  more 
violence  than  is  necessary  to  accomplish  the  purposes  of  the  war. 
Hence,  even  in  ravaging  the  territory  of  the  enemj,  it  is  usual  not 
to  molest  any  persons  not  actually  engaged  in  hostility,  unless 
they  be  found  violating  some  of  the  usages  of  war.  To  take  cap- 
tive or  put  to  death  the  members  of  the  muuicipal  government, 
women  and  children,  or  any  other  persons  pursuing  the  ordinair 
avocations  of  civil  life,  would,  therefore,  be  regarded  as  a  barbar- 
ous outrage  upon  the  usages  of  modem  warfare.  And  a  similar 
change  has  taken  place  in  the  treatment  of  prisoners  of  war. 
Once  it  was  deemed  right  to  put  them  to  death.  Now  this  fate  is 
reserved  for  spies  only.  Nor  are  prisoners  now  reduced  to  slavery 
as  in  ancient  times,  when  slavery  or  death  was  the  only  altematire 
of  capture.  But,  on  the  contrary,  often  during  the  war,  and 
always  at  the  termination  of  it,  the  prisoners  are  either  exchanged 
or  ransomed.  In  fact,  it  is  a  part  of  the  discretionary  power,  as 
it  must  be  the  grateful  duty,  of  the  chief  officers  in  command,  to 
alleviate,  as  far  as  practicable,  the  evils  of  war,  by  negotiating 
cartels  for  the  exchange  of  prisoners,  truces  for  the  suspension  <tf 
hostilities,  and  capitulations  for  the  surrender  of  posts. 

With  respect  to  hostile  property,  a  similar,  though  not  quite 
so  extensive,  amelioration  has  taken  place.    Property  on  land, 
whether  public  or  private,  is  now  seldom  seized   or  destroyed, 
unless  for  the  sustenance  of  the  invading  army,  or  by  way  of  re- 
taliation, or  when  such  seizure  is  absolutely  necessary  to  accom- 
plish the  object  of  the  war.     But  with  respect  to  hostile  property 
at  sea,  the  ancient  spirit  still  prevails  in  full  vigor;  and  such 
property  is  always  liable  to  capture  and  confiscation.     The  reason 
alleged  for  this  difference  is,  that  it  is  the  only  effectual  method 
of  humbling  the  maritime  power  of  the  enemy,  or  prosecuting  a 
maritime  war  to  tlic  intended  issue.     Yet  even  this  right  of  mak- 
ing captures  at  sea  is  subject  to  several  regulations  tending  to 
moderate  the  evils  naturally   resulting  from   licensed    plunder. 
Private  individuals  who  rob  the  enemy  without  authority  from 
government,  are  not  indeed  liable  to  be  treated  as  pirates ;  but 
the  main  inducement  to  commit  such  depredation  is  taken  away 
by  the  doctrine  that  the  captures  so  made  belong  not  to  the  cap- 
tors themselves,  but  to  their  government,  being  technically  called 
rights  of  admiralty.     To  avoid  the  effect  of  this  doctrine,  and 
transfer  the  ownership  from  the   government  to  the  captors,  a 
commission  for  making  prizes  is  necessary  from  the  government ; 
and  this  is  the  case  with  respect  to  those  private  armed  vessels 
called  privateers^  which  are  commissioned  to  cruise  against  the 
floating  commerce  of  the  enemy.     In  order  to  stimulate  individual 
zeal  against  the  enemy,  by  invoking  avarice  to  the  aid  of  patriot- 
ism, the  owners  of  privateers  are  permitted  to  retain  for  them- 
selves the  prizes  they  make ;  but  at  the  same  time  they  are  required 
to  give  security  to  government,  that  they  will  respect  neutral 
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rights,  and  conform  to  the  usages  of  war.  Under  all  possible  safe* 
guards,  however,  the  practice  of  privateering  is  subject  to  manifold 
abuses.  It  is,  in  fact,  only  one  step  removed  from  lawless  depre- 
dation. Efforts  have  more  than  once  been  made  to  abolish  it  by 
treaty ;  and  there  is  good  reason  to  hope  that  public  sentiment 
will  ere  long  be  too  powerful  against  it  to  be  resisted.  We  have 
already  seen  that  in  this  country  privateering  is  confined  to  our 
own  wars ;  it  being  highly  penal  for  any  person  within  our  juris- 
diction, and  for  our  own  citizens  elsewhere,  to  be  concerned  in 
fitting  out  privateers  to  cruise  against  powers  with  whom  we  are 
at  peace.  It  therefore  wants  but  one  step  more  to  rid  ourselves 
altogether  of  tliis  reproach  to  modern  civilization. 

When  property  has  been  lawfully  captured  from  the  enemy,  the 
title,  strictly  speaking,  is  changed  the  moment  the  capture  is  com- 
pleted. It  remains,  however,  subject  to  recapture  or  rescue  by  the 
former  owner  or  his  countrymen.  And  in  the  latter  case,  the  right 
of  poitliminy  intervenes,  and  the  property  recaptured,  instead  of 
being  a  new  prize  belonging  to  the  recapturer,  is  restored  to  its 
original  owner,  that  fellow-countrymen  may  not  thrive  upon  the 
misfortunes  of  each  other.  But  this  right  of  postliminy  is  subject 
to  many  qualifications.  In  case  of  captures  on  land,  it  does  not  ex* 
ist,  if  the  property  has  been  in  possession  of  the  captor  for  twenty- 
four  hours,  or  has  been  transferred  in  good  faith  to  a  neutral ; 
and  in  cases  of  maritime  captures,  it  does  not  exist  after  a  regu- 
lar sentence  of  condemnation  by  a  prize  court.  In  fact,  by  the 
modern  usage  of  nations,  there  can  be  no  security  of  title  to  mari- 
time captures,  until  such  sentence  has  been  pronounced ;  this 
being  considered  the  only  sure  way  of  furnishmg  satisfactory  proof 
that  the  capture  was  lawful,  and  not  an  infringement  of  neutral 
rights.  By  the  law  of  nations,  the  prize  court  must  be  constituted 
by  the  government  of  the  captor,  and  must  sit  within  the  dominions 
of  that  government  or  of  its  ally,  and  not  within  the  dominions  of  a 
neutral  power.  But  it  is  now  held  that  the  condemnation  may  take 
place  while  the  prize  itself  is  in  a  neutral  port,  and  out  of  the  juris- 
diction of  the  court.  Further  than  this,  a  neutral  port  cannot  be 
made  the  theatre  of  hostile  operations.  In  this  country,  the  dis- 
trict court,  by  virtue  of  its  admiralty  jurisdiction,  discharges  the 
functions  of  a  prize  court.  Such  courts  professedly  administer  the 
law  of  nations,  and  their  decision  is  conclusive  upon  the  question 
of  property.  If  neutral  rights  be  thereby  violated,  the  nation  be- 
comes responsible  for  the  injury,  but  the  property  passes  pursuant 
to  the  sentence.  '  A  purchaser,  therefore,  of  condemned  property 
is  secure  in  his  title  against  everything  but  a  recapture  by  the 
enemy  ;  and  a  neutral  purchaser  is  secure  even  against  that.  The 
recaptor  is  secure  against  the  claim  of  postliminy,  unless  there  be 
some  internal  regulation  of  his  government  to  the  contrary.  But 
it  sometimes  happens  that  a  prize  cannot  be  sent  into  port ;  in 
which  case,  the  captor  may  either  destroy  it  or  permit  the  former 
owner  to  ransom  it.    Contracts  of  ransom  are  liighly  favored  by 
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the  law  of  nations,  and  the  ransom  is  held  equivalent  to  a  safe- 
conduct  of  the  ransomer.  But  the  ransom  bill  is  as  liable  to  re- 
capture as  the  prize  itself  would  have  been.  With  respect  to  real 
property  in  the  hands  of  the  captor,  the  title  by  conquest  is  not  con- 
clusive, until  the  treaty  of  peace.  In  the  event  of  reconquest,  it 
returns  again  to  the  original  proprietor  by  the  right  of  postliminy, 
notwithstanding  intermediate  transfers.  But  if  ultimately  ceded 
to  the  conqueror,  the  transfers  are  valid.  Finally,  with  respect  to 
all  captures,  if  the  treaty  of  peace  makes  no  provision  concerning 
them,  the  right  of  postliminy  is  at  an  end,  and  the  title  remains 
confirmed  in  the  possessor. 

§  253.  Neutral  Rights.  A  neutral  nation,  as  the  term  imports,  is 
one  that  takes  neither  side  in  an  impending  war.  Our  natural  posi- 
tion with  respect  toother  nations  has  been  eminently  favorable  to  the 
observance  of  a  strict  neutrality  ;  and  this  has  accordingly  been  our 
steadfast  policy  from  the  commencement  of  our  national  existence. 
Thus  far  we  have  entirely  avoided  those  entangling  alliances  so  com- 
mon among  the  nations  of  Europe,  which  would  have  required  us 
to  embark  in  war,  at  the  will  of  others,  in  order  to  redeem  a  pledge. 
To  us,  therefore,  attached  to  neutrality  both  from  principle  and  ex- 
pediency, the  subject  of  neutral  rights  is  especially  interesting. 

The  grand  principle  of  neutrality  is  neither  to  aid  nor  hinder 
either  of  the  belligerents,  but  to  stand  entirely  indifferent  between 
them  ;  and  in  return  for  this  strict  impartiality,  not  to  be  in  any 
way  molested  by  them.  With  some  slight  exceptions,  which  will 
be  adverted  to,  this  principle  forms  the  basis  of  all  neutral  rights 
and  obligations. 

In  the  first  place,  neutral  territory  is  not  to  be  made  the  theatre 
of  hostile  operations.  This  operates  as  well  for  the  protection  of 
belligerents  as  neutrals.  But  the  persons  and  property  of  each 
of  the  belligerents  on  neutral  ground  are  exempt  from  liability  to 
seizure  by  the  other ;  and  if  a  neutral  permit  such  seizure,  he  is 
bound  to  make  restitution.  But  it  is  no  departure  from  neutrality 
to  permit  belligerent  forces  to  pass  through  neutral  territory  pro- 
vided no  acts  of  hostility  be  allowed ;  tliough  a  neutral  is  under 
no  obligation  to  grant  this  privilege.  When  prizes  are  brought 
within  neutral  jurisdiction,  which  were  made  in  violation  of  neutral 
rights,  the  neutral  government  may  reverse  the  sentence  of  con- 
demnation and  restore  the  property  for  the  purpose  of  vindicating 
its  neutrality ;  and  still  more  may  it  reclaim  the  property  of  its 
own  citizens  illegally  captured.  We  have  already  seen  that  prize 
courts  may  not  sit  within  neutral  jurisdiction,  though  the  prizes 
themselves  may  be  brought  there  to  await  the  adjudication  of  the 
proi)er  tribunal.  Public  ships  of  war  may  also  be  received  into  a 
neutral  port,  provided  there  be  no  hostile  object,  and  the  same 
favor  be  granted  to  both  belligerents ;  but  they  may  not  be  built, 
armed,  or  equipped  there,  for  the  purposes  of  war.  (a)     And  to 

(«)  Tliis  was  the  principle  at  issue  in  the  Alabama  case,  lately  settled  by  arbitratioDy 
between  the  United  States  and  £ngland. 
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give  the  highest  possible  sanction  to  these  rules  within  our  juris- 
diction, we  have  seen  that  Congress  has  made  it  highly  penal  for 
any  person  within  our  jurisdiction  to  set  on  foot  any  military 
expedition,  or  enlist  troops  or  seamen,  or  fit  out  ships,  or  aug- 
ment the  force  of  foreign  ships,  in  violation  of  the  obligations  of 
neutrality. 

In  tlie  next  place,  neutrality  is  to  be  observed  and  respected  upon 
the  ocean.  On  the  one  hand,  the  neutral  is  not  to  be  disturbed  in 
the  prosecution  of  his  ordinary  commerce  as  well  with  the  bellig- 
erents as  with  other  nations ;  and  on  the  other  hand,  he  is  not 
to  favor  either  of  the  belligerents  in  his  hostile  operations  at  the 
expense  of  the  other.  It  is  a  general  rule  that  neutral  property  is 
exempt  from  seizure,  even  when  found  in  hostile  ships ;  and  also 
that  neutral  ships  carrying  hostile  property  are  themselves  exempt 
from  seizure,  though  the  hostile  property  in  them  is  not.  Efiforta 
have  been  made  to  establish  the  maxim  that  free  ships  make  free 
goods ;  or  in  other  words,  to  render  tlie  neutral  flag  a  protection 
even  to  hostile  property.  This  was  the  object  of  the  celebrated 
armed  neutrality.  But  there  has  been  no  general  acquiescence  in 
this  maxim ;  and  the  rule  still  is,  that  hostile  property  in  neutral 
ships,  out  of  neutral  jurisdiction,  is  liable  to  capture.  To  these 
general  rights  of  neutrals  there  are,  however,  two  exceptions,  one 
relating  to  contraband  goods,  and  the  other  to  blockaded  ports. 

Witliout  attempting  a  detailed  description  of  the  articles  which 
are  held  to  be  contraband  of  war^  it  is  sufficient  here  to  say  that 
they  include  not  only  implements  and  munitions  of  war,  but  all 
other  articles  which  are  directly  auxiliary  to  hostile  operations. 
Provisions  are  not  generally  contraband,  but  may  become  so  from 
the  special  circumstances  under  which  they  are  supplied.  Some- 
times treaties  stipulate  what  shall,  and  what  shall  not,  be  contraband 
as  between  the  contracting  parties.  But  the  question  of  contraband 
or  not,  being  once  settled,  the  rule  is  universal  that  neutrals  mey 
not  furnish  contraband  articles  to  either  of  the  belligerents,  under 
the  penalty  of  confiscation  not  only  of  the  contraband  articles  them- 
selves, but  also  of  the  whole  cargo  of  which  they  form  a  part ;  and 
formerly  the  ship  itself  suffered  the  same  fate. 

The  rights  of  blockade  and  siege  are  among  those  well  settled 
belligerent  rights,  which  neutrals  are  bound  to  respect.  Each 
nation  at  war  has  a  right  to  blockade  the  ports,  or  besiege  the 
fortifications  of  the  other.  But  it  is  not  sufficient  simply  to  de- 
clare a  port  under  blockade  or  a  place  under  siege.  There  must 
be  an  actual  force  on  the  spot  to  constitute  a  blockade  or  siege ; 
for  otherwise  a  mere  proclamation  might  shut  up  the  commerce 
of  the  world.  But  when  a  blockade  or  siege  actually  exists,  neu- 
trals cannot  knowingly  maintain  any  commerce  whatever  with  the 
places  thus  invested,  under  the  penalty  of  confiscation  of  the  ship 
destined  to  or  coming  from  such  places ;  and  also  of  the  cargo, 
unless  it  can  be  shown  that  its  owners  had  no  concern  in  the  mat- 
ter.   This  rule  is  vindicated  upon  the  ground  that  blockades  and 
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Bieges  are  legitimate  measures  of  war,  which  would  be  rendered 
of  no  avail  if  neutrals  were  permitted  to  relieye  against  them. 

There  is  still  a  third  exception  to  neutral  intercourse,  analogous 
to  the  preceding,  which  is,  that  neutrals  may  not  be  concerned  in 
bearing  hostile  despatches^  under  the  penalty  of  confiscation  of  the 
vehicle,  and  of  the  cargo  also,  unless  it  can  be  shown  that  its 
owners  had  no  knowledge  of  the  oflfence. 

Such  being  the  rights  and  obligations  of  neutrals,  it  is  incumbent 
on  them  to  see  that  their  ships  are  furnished  with  the  documents 
requisite  to  sustain  their  neutral  character.  Mere  custom-house 
documents,  as  we  have  seen,  are  not  sufficient  for  this  purpose, 
not  being  known  to  the  law  of  nations.  The  only  evidence  of 
national  character  is  a  passport  or  sea-letter,  duly  authenticated. 
But  still  the  question  arises,  how  are  belligerents  to  know  what 
ships  are  in  fact  neutral?  The  answer  is  that  they  have  the 
right  of  search,  for  the  purpose  of  ascertaining.  However  incon- 
venient and  vexatious  the  exercise  of  this  right  may  be  to  neu- 
trals, they  are  bound  to  submit  to  it ;  and  resistance  may  involve 
a  confiscation  of  the  ship  and  cargo.  No  other  rule  could  prevent 
the  neutral  flag  from  being  made  a  pretext  for  violating  the  rights 
of  belligerents. 


LECTURE  XLa 

PRIVATE  INTERNATIONAL  LAW.  (a) 

§  254.  Preliminary  ConBiderationB.  This  branch  of  international 
law  is  usually  discussed  under  the  title  of  conflict  of  laws^  its 
object  being  to  determine  in  what  cases  of  conflict  between  the 
laws  of  different  nations  the  domestic  law  shall  give  place  to  the 
foreign  law.  But  as  questions  of  this  kind  chiefly  concern  the  pri- 
vate relations  of  individuals,  depending  upon  the  law  of  diflferent 
nations,  and  not  the  political  relations  existing  between  those 
nations,  I  prefer  the  title  of  private  international  law,  in  contradis- 
tinction to  that  of  public  international  law,  which  has  just  been 
considered.  We  have  already  seen  that  each  nation  of  right  pos- 
sesses an  exclusive  sovereignty  and  jurisdiction  within  its  own 
territory,  but  none  whatever  beyond  it,  except  upon  the  ocean. 
Hence  it  follows  that  the  laws  of  one  nation  can  have  no  intrinsic 
authority  in  any  other  nation.  Whenever,  therefore,  any  nation, 
within  its  own  limits,  gives  effect  to  the  laws  of  another  nation,  it 
is  to  be  regarded  as  a  matter  of  concession.    The  disposition  to 

(a)  On  the  subject  of  this  lecture,  I  need  make  no  other  reference  than  to  Story's 
Commentaries  on  the  Conflict  of  Laws,  a  lucid  and  comprehensive  treatise,  which 
scarcely  leaves  anything  to  be  desired  in  this  department  of  jurisprudence. 
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make  such  concession  is  denominated  comity ;  and  hence  we  say 
that  comity  is  the  foundation  of  private  international  law.  But 
comity,  which  is  but  another  name  for  the  spirit  of  accommodation, 
if  left  to  the  control  of  an  arbitrary  or  capricious  will,  would  be 
but  a  dubious  and  unstable  guide.  To  render  it  a  safe  criterion 
of  rights,  it  must  be  exercised  according  to  established  rules; 
and  hence  the  original  suggestions  of  comity,  founded  on  a  sense 
of  mutual  convenience,  have  been  clothed  with  the  sanctions  of 
positive  law.  Accordingly,  it  is  no  longer  optional  with  the  tri- 
bunals of  one  nation  to  recognize,  or  not,  the  laws  of  another,  as 
the  disposition  of  the  moment  may  incline  them ;  but  the  question 
is  to  be  settled,  as  in  all  other  cases,  either  by  legislative  enact- 
ments or  by  judicial  precedents.  In  one  or  the  other  of  these 
ways  each  nation  prescribes  for  itself  the  limits  of  its  comity; 
and  hence  we  may  naturally  look  for  more  diversity  in  this 
branch  of  law  than  in  the  public  law  of  nations.  The  prevailing 
practice  has  formerly  been  to  apply  the  rule  of  reciprocity ;  that 
is,  to  give  effect  to  the  law  of  other  nations  only  when  they, 
under  similar  circumstances,  give  effect  to  our  law.  But  this 
rule  is  gradually  giving  way  to  the  higher  considerations  of 
abstract  justice  and  tlie  universal  welfare  ;  and  just  in  proportion 
as  these  exalted  motives  shall  operate  upon  legislators  and  judges 
throughout  the  world,  will  this  branch  of  law  approximate  to 
general  uniformity.  In  the  brief  outline  which  I  propose  to 
exhibit,  I  shall  confine  myself  to  the  doctrines  held  in  this 
country,  and  to  a  very  general  view  even  of  tiiem.  I  shall  arrange 
my  remarks  under  four  general  heads :  namely,  persons^  prop- 
erty/, crimesj  and  procedure. 

§  255.  As  to  the  Law  of  Penons.  In  the  view  I  am  now  taking, 
the  law  which  determines  the  capacity,  state,  and  condition  of 
persons,  is  called  personal  law,  as  to  which  there  is  no  universal 
rule  admitted  by  all  nations.  But  the  rule  prevailing  in  this 
country  is,  that  as  to  acts  done,  rights  acquired,  and  obligations 
incurred,  in  the  place  of  domicile,  the  law  of  such  domicile  will 
govern  everywhere ;  but,  otherwise,  the  law  of  the  place  of  the 
transaction  will  govern.  This  general  rule  will  determine  the 
capacities  and  incapacities  incident  to  infancy,  coverture,  idiocy, 
and  lunacy,  and  all  other  personal  abilities  and  disabilities,  founded 
in  the  law  of  nature,  and  not  in  derogation  of  common  right.  But 
foreign  nations  will  not  regard  disqualifications  created  by  penal 
laws,  or  laws  authorizing  slavery,  unless  there  be  some  express 
compact  on  the  subject,  like  that  existing  between  the  States  of 
this  Union.  Moreover,  each  nation  may  make  an  exception  to  the 
above  rule  with  respect  to  its  own  subjects  ;  for  as  to  them  there 
can  be  no  question  of  comity,  and,  therefore,  they  will  not  be  per- 
mitted to  evade  their  own  law,  by  resorting  to  countries  where  a 
different  law  prevails.  Such,  then,  being  the  general  rule,  I  shall 
first  consider  what  constitutes  domicile,  and  then  apply  the  rule 
to  the  various  classes  of  persons  heretofore  mentioned. 
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1.  Domicile.  In  the  common  acceptation,  domicile  means  the 
place  where  a  person  resides ;  but  in  a  legal  sense  domicile  means 
the  place  where  a  person  has  his  fixed  and  permanent  home  or 
establishment.  Two  things  must  concur  to  constitute  domicile, 
namely,  actual  residence,  and  the  intention  of  remaining  ;  or,  in 
case  of  temporary  absence,  the  intention  of  returning;  and  as 
there  must  be  this  concurrence  of  fact  and  intention,  the  question 
of  domicile  is  often  a  difficult  one.  The  most  general  rules  on  the 
subject  are  these :  the  place  where  one  is  bom  is  his  domicile,  if 
it  was  the  domicile  of  his  parents ;  if  not,  their  domicile  is  his  dur- 
ing minority,  unless  changed  by  the  parents.  A  married  woman 
has  the  domicile  of  her  husband.  Residence  is  pritnd  facie  evi- 
dence of  domicile  ;  but  no  length  of  time  is  essential ;  and,  there- 
fore, if  an  adult  person  removes  to  a  new  residence,  with  the 
intention  of  remaining,  it  becomes  his  domicile  immediately.  The 
place  where  the  family  of  a  married  man  reside  is  considered  his 
domicile,  though  he  may  do  business  in  another  place  ;  and  if  the 
family  have  different  places  of  residence  for  different  periods  of 
the  year,  that  place  will  be  the  domicile  in  which  the  head  of  the 
family  exercises  the  rights  of  citizenship ;  but  the  domicile  of  a 
single  man  is  usually  the  place  where  he  transacts  his  permanent 
business.  Every  person  must  have  a  domicile  somewhere  ;  and, 
therefore,  when  a  domicile  has  once  been  acquired,  it  continues 
until  a  new  one  is  acquired.  These  are  the  leading  rules  of  local 
domicile,  and  they  apply,  for  the  most  part,  to  national  domicile. 
When  a  person  has  acquired  a  foreign  domicile,  and  abandons  it  to 
return  to  his  native  domicile,  the  latter  is  reacquired  the  moment 
the  former  is  left.  Diplomatic  agents  do  not  acquire  a  foreign 
domicile  by  residence  abroad,  but  consuls  and  commercial  ajrents 
generally  do.  It  will  thus  be  seen  that  domicile  and  citizenship 
have  no  necessary  connection.  Our  citizens  may  have  their  dom- 
icile abroad  ;  and  aliens  may  have  their  domicile  here. 

2.  Corporations,  The  general  rule  is,  that  the  existence  of  for- 
eign corporations  is  recognized  for  all  purposes  and  in  all  respects, 
except  those  specially  prohibited  by  the  domestic  law.  Subject 
to  this  exception  they  may  make  contracts,  sue  and  be  sued,  estab- 
lish agencies,  and  do  any  other  acts  to  which  they  would  be  com- 
petent in  the  place  of  their  domicile.  They  must  dwell  in  the 
I)lace  of  their  creation,  and  cannot  migrate  elsewhere ;  but  this 
does  not  hinder  their  rights  from  being  recognized  and  protected 
elsewhere,  (a) 

3.  Husband  and  Wife,  The  general  rule  is,  that  the  validity  of 
a  marriage  depends  upon  the  law  of  the  place  where  it  is  celebrated. 
If  valid  there,  it  is  valid  everywhere;  and  if  invalid  there,  it  is 
invalid  everywhere.  The  reason  of  this  rule  is  found  in  the  disas- 
trous consequences  which  would  follow  from  any  other  doctrine ; 

{a)  This  subject  is  very  fully  discussed  in  the  case  of  the  Bank  of  Augusta  v.  Earla^ 
13  Peters,  519.    See  also  Day  v,  Newark  Ck).,  Blatchford,  628. 
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and  so  strong  is  this  reason,  that  the  rule  prevails  even  when  per- 
sons have  gone  to  a  foreign  country  to  marry,  for  the  express  pur- 
pose of  evading  the  domestic  law.  The  exceptions  are  with  respect 
to  incestuous  marriages  and  polygamy ;  which  thougli  lawful 
where  they  take  place  are  not  recognized  elsewhere.  Some  na- 
tions also  expressly  prohibit  their  own  subjects  from  marrying 
anywhere  unless  according  to  their  own  laws,  and,  therefore,  will 
not  recognize  other  marriages.  And  the  necessity  of  the  case 
sometimes  requires  a  resort  to  the  law  of  the  domicile,  for  want  of 
a  local  law  suited  to  the  condition  of  the  parties.  With  respect 
to  the  property  acquired  by  marriage,  the  rule,  so  far  £ts  any  is 
settled,  seems  to  be  this.  When  there  is  no  change  of  domicile, 
the  law  of  the  place  of  the  marriage  will  determine  the  rights  of 
the  parties  as  to  personalty  everywhere ;  but  their  rights  as  to 
realty  will  depend  upon  the  law  of  the  place  where  it  is  situated. 
When  there  is  a  change  of  domicile  after  marriage,  the  law  of  the 
new  domicile  will  govern  future  acquired  personalty  everywhere, 
but  realty  will  still  depend  upon  the  law  of  its  place.  In  either 
case,  however,  if  there  be  a  special  contract  on  the  subject  of 
property,  that  contract  will  everywhere  govern  personalty,  and 
to  some  extent  realty.  Finally,  when  parties  marry  in  one  place 
with  the  intention  of  immediately  settling  in  another,  the  law  of 
the  latter  will  govern  their  rights,  because  they  are  presumed  to 
marry  with  that  understanding.  As  to  divorces,  the  rule  is,  that 
a  divorce  lawfully  obtained,  in  the  place  where  the  parties  were 
married  and  had  their  domicile,  will  be  valid  everywhere.  It  has 
also  been  held  in  this  country,  that  if  the  parties  have  changed 
their  domicile  after  marriage,  a  divorce  granted  in  their  new 
domicile  for  a  cause  occurring  there  is  valid  everywhere,  even  in 
States  where  that  cause  would  not  have  authorized  a  divorce. 
But  when  a  party  goes  to  another  State  for  tlio  express  purpose 
of  procuring  a  divorce,  which  he  could  not  procure  at  home,  such 
divorce,  being  in  fraud  of  the  law  of  the  domicile,  will  not  be 
recognized  there.  Whether  it  would  be  recognized  elsewhere, 
is  an  unsettled  question.  It  is  also  held  in  this  country,  that  in 
determining  what  cause  shall  be  sufficient  for  a  divorce,  the  law 
of  the  forum  and  not  of  the  marriago  is  to  govern  ;  and  that  one 
State  will  not  grant  a  divorce  for  a  cause  which  occurred  in 
another,  unless  there  be  express  legislation  to  that  efifect,  as  is 
the  case  in  this  State. 

4.  Parent  and  Child,  The  only  important  question  under  this 
head  is  that  of  legitimacy,  which  is  generally  determined  by  the 
law  of  the  place  of  the  marriage.  If  by  that  law  the  issue  be 
legitimate,  they  will  be  held  legitimate  everywhere  else,  at  least 
with  respect  to  heirship.  But  the  converse  is  not  always  true. 
The  law  of  Ohio,  for  example,  makes  children  legitimate  here, 
who  would  not  be  so  by  the  law  of  the  place  of  the  marriage. 

5.  Ouardian  and  Ward,  The  general  rule  is,  that  the  rights 
and  powers  of  guardians  are  strictly  local,  and  tliey  can  exercise 
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no  power  over  the  persons  or  property  of  their  wards,  beyond 
the  jurisdiction  appointing  them,  and  to  which  they  are  amenable. 
Our  statute  makes  an  exception  with  respect  to  the  real  estate  of 
minors  living  out  of  this  State,  by  allowing  their  guardians  to  sell 
it  under  the  same  regulations  as  guardians  appointed  here.  But 
with  this  exception,  it  follows  that  if  the  guardian  change  the 
domicile  of  Iiis  ward,  as  he  may  for  good  cause,  he  requires  a  new 
appointment  or  confirmation  under  the  law  of  the  new  domicile ; 
and  the  same  is  generally  true,  where  the  ward  has  property  in 
diflferent  jurisdictions.  The  question  who  are  minors,  or  otiier- 
wise  subject  to  guardianship,  depends  upon  the  law  of  the  place 
where  they  are  when  the  question  arises ;  and  their  capacities  or 
incapacities  depend  upon  the  same  law.  • 

6.  Master  and  Servant.  Under  this  head  we  need  notice  only 
slaves  and  apprentices  ;  for  the  relation  of  principal  and  agent  is 
nearly  the  same  everywhere.  With  respect  to  slaves,  the  general 
rule  is,  that  slavery  will  not  be  recognized  in  any  country  whose 
laws  prohibit  slavery.  And  this  is  the  doctrine  held  in  the  non- 
slaveholding  States  of  this  Union,  except  so  far  as  affected  by  the 
federal  compact  respecting  fugitive  slaves,  which  has  before  been 
commented  upon.  With  respect  to  apprentices,  the  general  rule 
is,  that  foreign  indentures  of  apprenticeship  are  of  no  binding 
force,  unless  the  nature  of  the  service,  or  the  express  provision 
of  the  indenture,  contemplated  a  change  of  domicile. 

7.  Uxecutors  and  Administrators.  By  our  statute,  authenticated 
copies  of  wills  made  and  proved  in  any  part  of  the  world,  accord- 
ing to  the  law  of  the  place,  are  admitted  to  record  here,  and  have 
the  same  effect  as  if  made  here.  And  if  a  person  die  intestate 
out  of  this  State,  leaving  rights  or  credits  here,  administration 
may  be  granted  here.  So  if  an  executor  or  administrator  be  duly 
appointed  elsewhere  within  the  United  States,  he  may  sue  here, 
and  may  sell  real  estate  here,  in  the  same  manner  as  if  appointed 
here.  But  these  latter  provisions  do  not  extend  to  foreign  nations ; 
and,  therefore,  no  foreign  executor  or  administrator  can  sue  or  be 
sued,  or  otherwise  judicially  recognized  here,  by  reason  of  his 
foreign  appointment.  New  letters  of  administration  must  be  taken 
out  here  according  to  our  laws,  and  a  settlement  must  be  made  of 
the  assets  found  here  ;  and  all  debts  or  legacies  due  here  must  be 
paid  out  of  such  assets,  before  any  thing  is  transmitted  abroad, 
even  though  the  estate  were  insolvent  there.  But  the  better 
opinion  is,  that  he  is  not  liable  to  be  sued  here  for  assets  received 
abroad.  The  next  question  relates  to  descent  and  distribution. 
With  respect  to  real  property,  the  rule  is  that  the  rights  of  dower, 
curtesy,  and  descent,  depend  exclusively  upon  the  law  of  the 
place  where  it  is  situated.  But  with  respect  to  personal  property, 
the  rule  is,  that  it  is  to  be  distributed  according  to  the  law  of  the 
intestate's  domicile,  at  the  time  of  his  death,  wherever  such  prop- 
erty be  situated.  With  respect  to  a  will  of  personalty,  the  rule  is, 
that  if  made  according  to  the  law  of  tlie  testator's  actual  domicile, 
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it  will  pass  personalty  wherever  it  may  be  ;  but  if  not  made  accord- 
ing to  tLe  law  of  the  domicile,  it  is  not  valid  anywhere.  With 
respect  to  a  will  of  realty,  its  validity  and  effect  must  depend 
wholly  upon  the  law  of  the  place  where  the  property  is. 

§  256.  As  to  the  Law  of  Property.  I  shall  consider  this  subject 
under  three  points  of  view ;  namely,  as  to  real  property,  personal 
property,  and  contracts. 

1.  Beal  Property.  We  have  seen  that  immobility  is  the  distin- 
guishing characteristic  of  realty.  Its  %itu9  never  changes  ;  and 
therefore  if  the  soil  of  a  nation  could  be  subject  to  foreign  domina- 
tion, the  very  foundation  of  national  independence  would  be  taken 
away.  Hence  the  general  rule  is,  that  real  property  is  governed 
exclusively  by  the  law  of  the  place  where  it  is  situated.  This  may 
be  illustrated  in  several  particulars.  First,  the  capacity  of  persons 
to  take  or  transfer  real  estate,  depends,  not  as  in  other  cases,  upon 
the  law  of  their  domicile,  but  upon  the  law  of  the  place  of  the  real 
estate.  To  this  there  is  no  exception  in  England  or  in  this  country. 
Secondly,  the  forms  and  solemnities  of  passing  the  title  are  gov- 
erned exclusively  by  the  law  of  the  place.  We  have  seen,  how- 
ever, that  the  law  of  Ohio,  in  relation  to  deeds,  expressly  recognizes 
any  foreign  deed  executed  according  to  the  law  of  the  place  where 
it  is  executed  ;  and  in  relation  to  wills,  expressly  recognizes  a  will, 
made  and  proved  in  any  part  of  the  world,  according  to  the  law  of 
the  place  where  it  is  made  and  proved ;  and  it  would  be  a  great 
convenience  if  all  the  States  would  make  similar  provisions. 
Thirdly,  the  law  of  the  place  governs  with  respect  to  descent, 
dower,  and  curtesy.  Lastly,  the  law  of  the  place  governs  with 
respect  to  what  shall  be  considered  real  estate,  and  all  restrictions 
upon  alienation  or  encumbrance.  In  a  word,  therefore,  real  prop- 
erty is  wholly  governed  by  the  domestic  law. 

2.  Pergonal  Property.  The  general  rule  is,  that  personal  prop- 
erty has  no  situB^  but  follows  the  person  of  the  owner ;  and  con- 
sequently the  law  which  governs  it  is  the  law  of  the  owner's 
domicile,  and  not  the  law  of  the  place  where  it  happens  to  be. 
Accordingly,  any  transfer  or  disposition  of  personal  property 
which  is  valid  by  the  law  of  the  owner's  domicile,  is  valid  every- 
where, unless,  perhaps,  in  the  place  where  it  was  at  the  time,  by 
reason  of  some  prohibitory  law  of  that  place.  The  only  kinds  of 
personalty  excepted,  are  such  stocks  or  funds  as  are  local  in  their 
nature,  and  require  a  particular  mode  of  transfer  by  the  local 
law ;  and  perhaps  some  other  things  to  which  the  same  reason 
applies.  But  it  does  not  follow,  from  the  above  rule,  that  a  trans- 
fer not  made  according  to  the  law  of  the  domicile,  but  according 
to  the  law  of  the  place  where  it  is,  would  be  invalid.  For  the 
benefit  of  commerce,  such  transfers  will  be  sustained  even  in  the 
courts  of  the  domicile. 

3.  Contracts.  Real  contracts,  or  those  which  relate  to  real  prop- 
erty, are  exclusively  governed  by  the  law  of  the  place  where  the 
property  is  situated,  as  we  have  already  seen.    Personal  contt^acts 
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include  those  which  relate  to  persons  only,  or  to  personal  propert?, 
or  debts  ;  and  the  general  nde  is,  that  iLe  law  of  the  place  where 
a  personal  contract  is  made,  everywhere  governs  the  contract, 
as  to  the  capacity  of  the  parties  to  make  it ;  as  to  its  validity  or 
invalidity ;  as  to  the  formalities,  proofs,  and  authentications  of  it ; 
and  as  to  its  nature,  obligation,  interpretation,  and  consequences. 
There  is,  however,  this  general  exception,  that  no  nation  will  pve 
effect  to  foreign  contracts  which  violate  the  law  of  nature  or  the 
law  of  God,  or  which  contravene  its  own  fundamental    policy. 
And  the  rule  itself  presupposes  that  the  parties  have  not  stipu- 
lated for  the  law  of  a  different  place.    For  if  the  contract  is  either 
expressly  or  impliedly  to  be  performed  in  a  different  place  from 
that  where  it  is  made,  the  law  of  the  place  of  performance  will 
govern,  as  to  the  validity,  nature,  obligation,  and  interpretation  of 
tiie  contract.    As  between  merchants  residing  in  di£Ferent  coun- 
tries and  keeping  accounts  with  each  other,  the  rule  in  adjusting 
balances  is,  that  each  transaction  is  to  be  governed  by  the  law  of 
the  place  where  it  originated.    As  to  interest,  the  rule  is,  that  it 
is  to  be  governed  by  the  law  of  the  place  where  the  contract  is 
made,  unless  the  parties  had  in  view  a  different  place  of  pay- 
ment ;  in  which  case  the  latter  will  govern.    As  to  damages  on 
protested  bills,  the  place  where  each  party  contracts  will  govern 
the  amount  he  is  to  pay.    Where  money  is  payable  by  contract  in 
one  place,  and  is  sued  for  in  another,  the  creditor  is  entitled  to 
recover  an  amount  sufficient  to  pay  for  its  remittance  to  the  place 
of  payment ;  and  exchange  is  to  be  added  or  deducted  accordingly. 
Days  of  grace  are  governed  by  the  law  of  the  place  of  payment 
Contracts  which  stipulate  no  particular  place  of  performance,  are 
performable  everywhere.    A  defence  to  or  discharge  from  a  con- 
tract, which  is  good  by  the  law  of  the  place  where  the  contract  is 
made  or  is  to  be  performed,  is  good  everywhere  else.     But  with 
respect  to  discharges  under  the  insolvent  laws  of  the  different 
States,  we  have  seen,  that  owing  to  the  peculiar  relations  of  the 
States,  this  rule  is  so  far  modified  that  such  discharges  are  only 
valid  with  respect  to  contracts  made  between  citizens  of  the  same 
State  authorizing  the  discharge.     And  the  converse  of  the  rule 
also  prevails,  that  a  discharge  by  the  law  of  any  other  place  than 
that  where  the  contract  was  made,  will  not,  on  that  account,  be 
valid  elsewhere. 

§  257.  Aa  to  the  Law  of  Crimes.  The  general  rule  is,  to  con- 
sider crimes  as  altogether  local,  that  is,  exclusively  cognizable 
and  punishable  within  the  jurisdiction  where  they  are  committed. 
Accordingly,  one  country  does  not  take  cognizance  of  the  penal 
laws  of  another,  for  any  purpose  whatsoever.  This  doctrine  is 
carried  out  so  strictly,  that  conviction  of  an  infamous  crime  in  one 
of  the  States  of  this  Union  does  not  render  a  witness  incompe- 
tent in  another  State,  unless  by  express  provision,  such  as  we  have 
in  this  State  ;  nor  do  the  consequences  of  attainder  in  one  nation 
attach  to  the  attainted  person  in  another.     In  short,  uo  nation 
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pays  any  respect  whatever  to  foreign  criminal  laws,  except  in 
surrendering  up  fugitives  from  justice.  This  is  sometimes  stipu- 
lated for  by  treaty  (a)  and  sometimes  left  to  comity  alone.  In 
the  absence  of  any  positive  compact,  it  is  a  subject  of  much  con- 
troversy whether  there  is  any  binding  obligation  among  nations 
to  surrender  a  fugitive  in  any  case  whatever.  In  this  country, 
the  weight  of  authority  is  against  the  obligation.  Such  surren- 
ders have  been  frequently  made,  and  as  frequently  refused ;  and 
the  result  is,  that  unless  the  case  is  a  very  strong  one,  our 
tribunals  would  refuse  to  order  the  surrender,  and  such  refusal  is 
no  just  cause  of  offence  to  the  nation  making  the  demand.  But 
in  this  respect,  the  States  of  this  Union,  as  we  have  seen,  have 
ceased  to  be  foreign  with  reference  to  each  other,  under  an  ex- 
press compact  in  the  federal  constitution ;  and  Congress  has  pro- 
vided the  manner  in  which  the  demand  and  surrender  shall  be 
made.  (6) 

§  258.  As  to  tba  Law  of  Prooednre.  The  general  rule  is,  that 
the  law  governing  the  remedy  is  the  law  of  the  place  where  the 
remedy  is  sought.  Even  where  the  right  is  determined  by  re- 
course to  foreign  law,  the  redress  must  be  obtained  according  to 
the  domestic  law,  for  the  obvious  reason  that  our  courts  cannot  be 
presumed  to  be  acquainted  with  foreign  modes  of  procedure ;  and 
also  because  the  adoption  of  them  would  introduce  endless  confu- 
sion and  uncertainty  into  our  practice.  But  I  shall  consider  the 
subject  under  several  aspects. 

1.  Jurisdiction.  Upon  the  question  of  jurisdiction,  the  rule  is, 
that  it  can  only  be  rightfully  exercised,  when  either  the  person  or 
thing  is  within  the  territory ;  for  as  judicial  process  cannot  go 
beyond  the  territory,  the  attempt  to  exercise  an  extra-territorial 
jurisdiction  would  be  a  nullity.  But,  on  the  other  hand,  the  right 
of  jurisdiction  extends  to  all  persons  and  things  within  the  terri- 
tory,  except  foreign  ministers  and  their  families  and  effects.  In 
our  tribunals,  foreigners  may  sue  and  be  sued,  in  like  manner  as 
citizens,  with  the  single  exception  of  alien  enemies ;  and  to  give 
them  every  assurance  of  an  impartial  hearing,  we  allow  them  to 
select  the  federal  tribunals.  Where  the  person  only,  and  not  his 
property,  is  within  the  jurisdiction,  the  judgment  or  decree  can- 
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la)  For  example,  the  Ashburton  treaty. 

[b)  The  leading  cases  on  the  subject  of  surrendering  fugitives  are,  the  case  of 
Washburn,  4  Johns.  Ch.  106  ;  Commonwealth  v.  Green,  17  Mass.  515  ;  Commonwealth 
V.  Deacon,  10  Serg.  k  Rawle,  123  ;  and  Rex  v.  Ball,  1  Amer.  Jur.  297  ;  22  id.  880. 
See  ante,  §  64  ;  see  act  of  State  of  Ohio,  March  24,  1860.  In  Kentucky  v,  Dennison, 
24  How.  66,  the  State  of  Kentucky  applied  to  the  Supreme  Court  of  the  United  States 
for  a  mandamus  to  compel  the  Crovemor  of  Ohio  to  deliver  up  a  person  who  had  been 
indicted  for  some  offence  connected  fdth  the  slave  laws  of  Kentucicy.  The  court  held 
that  the  clause  in  the  constitution  save  a  right  to  the  executive  of  one  State  to  demand 
and  imposed  an  obligation  on  the  otner  to  deliver  up  the  fugitive,  without  any  reference 
to  the  character  of  the  crime  charged,  or  to  the  policy  or  laws  of  the  State  to  which  the 
fugitive  is  fled,  and  that  the  governor  cannot  took  behind  or  inquire  into  the  certi- 
ficates required  by  the  statute.  But  they  further  held  that  the  constitution  provided 
no  means  of  enforcing  this  duty,  though  merely  ministerial,  and  on  this  ground  alon« 
refused  the  mandamus. 
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not  of  course  operate  directly  upon  such  property ;  but  where  the 
property  is  within  the  jurisdiction,  though  the  person  is  not,  the 
judgment  or  decree  will  bind  the  property.  In  such  case,  how- 
ever, our  statute  requires  notice  to  be  given  by  publication,  and  if 
the  person  affected  did  not  receive  this  notice,  time  is  given  him  to 
open  the  judgment  or  decree  and  have  a  hearing. 

2.  Limitation  of  Actions.  With  respect  to  the  limitation  of  ac- 
tions, the  universal  rule  is,  that  statutes  of  limitation  belong  to  the 
remedy,  and  the  law  of  the  forum  must  govern.  Courts,  there- 
fore, will  not  take  notice  of  the  statute  of  limitations  of  the  foreign 
place  where  the  cause  of  action  accrued,  but  will  be  governed 
wholly  by  their  own  statute.  We  have  seen,  however,  that  Ohio 
has  made  an  exception  to  this  rule,  in  the  case  of  foreign  contracts, 
by  providing,  that  if  the  right  of  action  is  barred  by  the  law  of  the 
place  where  the  contract  is  made,  it  shall  be  barred  here. 

8.  Discharges  hy  Bankruptcy  or  Insolvency.  With  respect  to 
bankrupt  or  insolvent  laws,  the  American  rule  differs  from  the 
English.  The  English  rule  is,  that  proceedings  under  the  bank- 
rupt law  have  a  universal  operation  everywhere.  We  hold  this 
doctrine  only  to  a  partial  extent.  Where  no  other  rights  inter- 
vene, the  assignment  under  a  foreign  bankrupt  or  insolvent  law 
passes  the  title  of  personalty  to  the  assignees  or  commissioners ; 
but  such  assignment  is  not  good  as  against  a  subsequent  attaching 
creditor  here.  And  realty  does  not  pass  by  such  foreign  assign- 
ment, unless  the  domestic  law  so  provide.  As  to  the  discharge 
under  a  foreign  bankrupt  or  insolvent  law,  the  rule  seems  to  be, 
that  if  the  effect  of  the  discharge  be  to  extinguish  the  debt,  by 
the  law  of  the  place  of  the  contract,  such  discharge  will  be  valid 
everywhere.  But  where  the  effect  is  only  to  take  away  some  por- 
tion of  the  remedy,  as  the  arrest  of  the  debtor,  such  exemption 
from  arrest  is  not  elsewliere  recognized.  Such  is  the  general 
principle  of  international  law.  But  between  the  States  of  this 
Union,  since  no  State  can  pass  any  law  impairing  the  obligation 
of  contracts,  it  is  held  that  State  bankrupt  and  insolvent  laws  can 
only  operate  upon  contracts  made  between  citizens  of  the  State 
which  enacts  the  law.  (a) 

4.  Evidence.  The  general  rule  respecting  evidence  is,  that  its 
competency  must  depend  upon  the  law  of  the  forum.  But  in  the 
case  of  deeds,  wills,  and  other  instniments  of  writing,  it  would 
seem  to  be  almost  a  matter  of  necessity,  that  the  evidence  which 
would  be  sufficient  to  prove  their  execution  in  the  place  where 
made,  should  be  held  sufficient  everywhere.  With  respect  to  for- 
eign laws,  their  existence  must  be  proved  like  any  other  facts,  be- 
fore the  court  will  take  notice  of  them.  And  the  same  is  true  of 
foreign  judgments.  The  mode  of  proof  varies  according  to  the 
nature  of  the  case.  The  great  seal  of  a  nation  is  sufficient  to 
authenticate  a  foreign  written  law  or  judgment,  but  not  the  seal 

(a)  See  ante,  §  65,  n. 
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of  a  court,  except  it  be  a  court  of  admiralty.  So  a  copy  sworn  to 
be  a  true  copy  will  be  held  sufficient.  But  the  unwritten  laws  and 
usages  of  foreign  nations  are  proved,  either  by  the  exhibition  of 
printed  reports,  or  by  the  oaths  of  persons  having  the  means 
of  knowing,  or  sometimes  by  the  certificates  of  persons  in  high 
authority. 

6.  Foreign  Judgments.  With  respect  to  foreign  judgments,  we 
have  already  seen  that  the  States,  by  a  compact  in  the  federal 
constitution,  have  ceased  to  be  foreign  to  each  other.  The  general 
rule  is,  that  foreign  judgments,  except  in  courts  of  admiralty,  are 
not  elsewhere  held  conclusive  even  upon  the  merits  ;  (a)  but  the 
original  cause  of  action  may  again  be  investigated.  As.  between 
the  States,  however,  the  rule  is  changed,  and  a  judgment  rendered 
in  one  State,  when  duly  authenticated  according  to  the  act  of  Con- 
gress, must  be  held  conclusive  upon  the  merits  in  every  other  State. 
It  does  not,  however,  have  the  full  efficacy  of  a  domestic  judgment ; 
for  execution  cannot  issue  upon  it  mitil  it  has  been  converted  into 
a  domestic  judgment  by  an  action  of  debt.  And  the  statute  of 
limitations  will  operate  upon  this  action  as  upon  any  other:  (6) 


LECTURE  XLin. 

CONCLUDING  BEFLECTIONa 

§  259.  Present  Condition  of  our  JnrlBpmdenoe.  .  We  have  now 
reached  the  end  of  this  course  of  lectures ;  but  before  we  part,  let 
us  indulge  in  a  few  reflections,  which  arise  naturally  from  a  retro- 
spect of  our  past  labors.  And  in  the  first  place,  you  can  now  form 
some  faint  conception  of  the  vast  compass  of  the  law ;  for  without 
any  very  important  omissions  that  I  am  aware  of,  I  have  called 
your  attention  to  all  the  prominent  subjects  about  which  the  law 
is  conversant ;  and  pointed  out  their  general  bearings,  relations, 
and  dependencies.  In  no  instance,  however,  have  I  attempted  to 
descend  to  particulars  ;  but  while  I  have  necessarily  confined  my 
sketches  to  the  most  general  outline,  I  have  at  the  same  time  re- 
ferred you  to  the  sources  of  more  detailed  information.  These 
sources  you  will  hereafter  consult ;  and  you  will  find  volumes 
written  upon  topics  for  which  my  plan  would  scarcely  allow  pages. 
As  yet,  therefore,  you  have  only  caught  transient  glinmierings  of 

(a)  Where  the  record  of  a  foreign  judgment  shows  no  sendee  of  process  on  him,  nor 
any  notice  of  the  suit  other  than  a  personal  one  given  in  another  country  than  that 
where  the  jud^ent  was  rendered,  it  is  not  even  primd  facie  evidence,  but  is  simply 
null.     Bischoff  V.  Wethered,  9  Wall.  818. 

(b)  This  subject  has  been  fully  discussed  in  the  case  of  McElmoyle  v.  Cohen,  18 
Peters,  812. 
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the  light  which  is  to  beam  upon  you  hereafter.  Ton  have  been 
preparing  for  the  study  of  the  law,  but  you  have  not  yet  fairly 
commenced  it.  ^You  will  devote  months  and  perhaps  years  to  sub- 
jects for  which  I  could  not  spare  hours ;  and  if  I  have  left  no  other 
durable  impression  upon  your  minds,  I  shall  assuredly  leave  this, 
that  a  general  course  of  lectures,  like  those  to  which  you  have  been 
now  listening,  will  not  make  you  lawyers.  In  fact,  these  lectures 
have  had  no  such  pretension.  If  they  serve  you  for  a  guide-book, 
they  will  have  fulfilled  their  design.  I  stated  in  the  outset,  that  I 
should  only  undertake  to  introdtu:e  you  to  the  study  of  the  law ; 
and  while  I  trust  I  have  done  thus  much,  I  am  sure  that  I  have 
done  no  more.  The  acquaintance  which  is  to  result  from  tiiis  in- 
troduction, you  must  make  for  yourselves ;  and  it  will  be  the  work 
of  no  short  time.  If  any  of  you  have  selected  this  profession,  under 
the  expectation  that  the  learning  required  for  it  is  of  easy  acqui- 
sition, it  is  well  to  have  the  error  corrected  now,  while  you  are  yet 
upon  the  threshold ;  for  be  assured  that  nothing  but  days  and 
nights  of  patient  toil,  unremittingly  persevered  in  for  years,  can 
make  any  man,  whatever  may  be  his  natural  <;apacity,  a  consum- 
mate lawyer ;  and  they  who  cannot  or  will  not  undergo  such  toil, 
will  do  wisely  to  betake  themselves  forthwith  to  some  other  vo- 
cation. To  skim  over  the  surface  as  we  have  now  done,  is  com- 
paratively nothing;  you  are  to  penetrate  far  into  the  depths; 
and  even  then  still  lower  deeps  will  remain  to  be  explored. 

But  in  our  rapid  sketch  of  the  structure  of  the  federal  and  State 
governments,  we  have  found  the  two  so  nicely  adjusted  to  each 
other,  as  to  form  beautifully  harmonious  parts  of  one  stupendous 
whole.  I  cannot  use  language  too  strong  on  this  subject.  When 
you  come  to  examine  with  more  leisure  and  attention,  as  you 
assuredly  will,  the  department  of  constitutional  law,  I  am  per- 
suaded you  will  do  so  with  a  growing  sentiment  of  inexpressible 
admiration  at  the  almost  unerring  wisdom  and  sagacity  which 
framed  a  system  at  once  so  complicated  and  so  complete,  without 
the  aid  of  pre-existing  models.  From  the  commencement  of 
civilization,  the  grand  problem  in  politics  has  been,  to  attain  the 
exact  medium  between  anarchy  on  the  one  hand  and  despotism  on 
the  other ;  and  a  convincing  proof  of  the  matchless  excellence 
achieved  by  our  American  sages  at  a  single  effort,  may  be  found 
in  the  fact  that,  after  half  a  century  of  trial,  it  is  even  now  a  de- 
bated question,  whether  the  tendency  of  our  system  be  more  toward 
the  one  or  the  other  of  these  two  extremes  of  political  evil.  Of 
course  the  fair  conclusion  is,  that  we  enjoy  that  golden  mean  so 
long  looked  for,  but  never  before  discovered.  In  fact,  the  won- 
drous fable  of  Minerva's  birth  here  finds  almost  an  actual  parallel 
There  is  no  doubt  that  the  most  sanguine  anticipations  of  those 
who  framed  this  system  have  been  more  than  realized.  They  ex- 
pected that  time  and  trial  would  disclose  deficiencies,  and  demand 
amendments ;  and  they  wisely  made  provision  therefor.  It  is  one 
of  the  transcendent  beauties  of  the  work  they  have  left  us  that  it 
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admits  of  reform^  without  revolution.  We  can  amtnd  it  at  any 
time,  without  first  demolishing  it.  As  the  light  of  experience 
accumulates,  we  can  take  the  full  advantage  of  it,  without  even  a 
temporary  inconvenience.  The  stately  machine  continues  to  move 
on,  though  its  parts  be  undergoing  repairs ;  and  this  crowning  ex- 
cellence of  our  organic  law  belongs  equally  to  the  subordinate 
departments ;  for  while  our  people  can  peacefully  convene  and 
amend  their  constitutions,  our  annual  legislatures  stand  ever 
ready  to  supply  defects  in  the  rest  of  the  system.  Time  has  but 
to  make  known  an  error  or  deficiency  in  either,  and  abundant 
provision  is  made  to  correct  or  supply  it.  Let  us  then  glance  for 
a  moment,  by  way  of  recapitulation,  at  some  of  the  more  promi- 
nent changes  suggested  by  our  past  observations. 

§  260.  Propoaed  Constitiitionfil  Amendments.  Of  these  I  shall 
indicate  but  three,  (a)  about  which  I  presume  there  cannot  be 
much  difference  of  opinion. 

1.  The  exact  relations  between  the  federal  and  State  govern- 
ments ought  to  be  definitely  ascertained.  The  nature  of  our  Union 
ought  not  to  be  matter  of  controversy.  The  deeply  agitating  ques- 
tions of  State  rights,  secession,  nullification,  and  the  like,  ought  to 
be  put  forever  at  rest.  If  the  States  be  in  fact  bound  together 
effectually,  as  with  an  adamantine  chain,  we  ought  to  know  it,  that 
we  may  enjoy  the  confidence  thereby  inspired;  if  with  a  mere 
rope  of  sand,  still  we  ought  to  know  it,  that  we  may  be  prepared 
for  the  worst.  One  way  or  the  other,  these  high  questions  should 
be  settled,  by  the  most  solemn  ancl  explicit  declarations  of  the 
people,  in  the  form  of  a  constitutional  amendment.  I  may  indeed 
be  told,  as  I  in  fact  believe,  that  no  reasonable  doubt  ought  to 
exist  upon  these  points,  as  the  constitution  now  stands ;  but  the 
truth  is,  that  a  wide  and  radical  difference  of  opinion  does  exist ; 
and  whether  reasonably  or  not,  is  of  no  consequence  to  the  prop- 
osition ;  for  such  topics  are  too  momentous  eveii  for  plausible 
cavil.  (6) 

2.  The  extent  of  incidental  powers  ought  to  be  more  exactly 
ascertained  by  the  constitutibn  itself.  Many  indeed  may  think 
with  me,  that  there  is  room  for  doubt  at  present ;  but  as  a  mat- 
ter of  fact,  we  know  that  there  is  doubt.  These  powers  have 
been  a  fruitful  theme  of  contention  ever  since  the  first  organizar 
tion  of  the  government ;  and  there  is  no  prospect  that  the  contro- 
versy will  cease  until  the  people  shall  speak  their  will  definitively, 
through  the  constitution  itself.  I  would  particularly  mention  three 
of  the  incidental  powers,  which  pre-eminently  deserve  attention,  on 

(a)  At  the  last  election  of  president,  attention  was  forcibly  called  to  the  danflera, 
in  case  of  contested  elections,  growing  out  of  our  present  mode  of  electing  a  presi&nt. 
Various  modes  have  been  suggested  to  remedy  it,  and  the  matter  is  now  under  consider- 
ation by  a  committee  of  the  senate.  It  is  to  be  hoped  that  some  feasible  chanse  may 
be  suggested  by  them  and  adopted,  as  it  is  an  evil  which  certainly  calls  loudly  tot  a 
remedy. 

(6)  The  late  war  has  settled  this  qoastion,  thoiij^  at  the  ezpense  of  vast  amoimts  of 
treasure,  money,  and  blood. 
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account  of  their  vast  importance ;  namely,  the  power  of  acquiring 
new  territory,  of  making  internal  improvements,  and  of  protecting 
domestic  industry.  Powers  of  such  magnitude  as  these  ought  not 
to  be  left  to  inference.  They  should  be  declared  to  exist,  or  not  to 
exist,  to  be  granted  or  witibheld,  in  a  manner  which  cannot  be  ' 
misunderstood.  Certainly,  either  way  would  be  better  than  the 
present  uncertainty. 

8.  The  vast  patronage  of  government  ought  to  be  placed  under 
the  most  jealous  control.  On  this  point  it  would  seem  as  if  there 
could  not  be  two  opinions.  Surely  corruption  will  find  its  way 
into  our  politics  rapidly  enough,  without  the  resistless  allure- 
ments of  bribery,  under  the  name  of  patronage.  On  this  subject 
the  lessons  of  history  are  not  to  be  mistaken.  It  may  indeed  be 
said,  that  Congress  already  has  the  power  so  to  regulate  appoint- 
ments and  salaries^  as  to  prevent  all  danger  from  this  quarter.  No 
doubt  much  might  be  done  under  the  existing  provisions  of  the 
constitution,  by  a  different  course  of  legislation.  But  unques- 
tionably the  most  effectual  corrective  of  the  present  evil  would  be 
BO  to  amend  the  constitution  as  to  make  the  president  eligible  for 
one  term  only.  Under  any  possible  arrangement,  a  tremendous 
patronage  must  be  at  his  disposal ;  and  by  this  amendment,  all 
temptation  to  employ  this  patronage  during  the  first  term,  in 
securing  suffrages  for  the  second,  would  be  taken  away.  Having 
once  reached  the  highest  eminence  to  which  political  ambition  can 
aspire,  and  having  nothing  more  to  gain,  but  everything  to  lose, 
by  disgi*ace  or  dishonor,  we  may  reasonably  presume  that  his  sole 
study,  even  on  selfish  principles,  would  be  to  fill  and  leave  with 
honor  a  place  he  could  not  fill  again.  But  time  will  not  permit  me 
to  dwell  on  these  topics ;  and  I  pass  to  the  other  departments  of 
law.  (a) 

§  261.  Proposed  Extension  of  the  Civil  Code.  The  important 
subject  of  legal  reform  has  been  frequently  alluded  to,  both  in  gen- 
eral and  in  detail.  I  now  propose  merely  to  recapitulate  and  bring 
together  some  of  the  more  important  suggestions  heretofore  made. 
And,  at  the  outset,  there  is  one  priniary  measure  of  reform  which 
is  capable  of  being  so  conducted  as  to  include  all  others.  I  refer 
to  the  project  of  enlarging  our  civil  code^  which  has  already  been 
discussed  under  the  head  of  codification :  and  lest  I  may  be  mis- 
apprehended in  the  views  before  expressed,  let  me  here  say,  that  I 
do  not  suppose  a  perfect  code  can  at  once,  if  ever,  be  produced ; 
but  I  cannot  be  mistaken  in  believing  that  a  gradual  approximation 
to  a  complete  code  may  be  effected ;  and  that  every  effort  towards 
such  a  result  must  produce  great  good.  Our  criminal  law  has 
been  codified,  though  with  not  much  systematic  skill:  but  the 
other  divisions  of  law,  except  here  and  there  an  isolated  provision, 
have  never  received  a  legislative  sanction.    And  let  us  suppose  that 

(a)  It  is  the  aim  of  the  Qvril  service  bill,  which  has  lately  been  dkcossed  in  Congress, 
to  effect  this  object. 
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• 

a  philosophic  stranger  from  a  distant  land,  having  read  and  admired 
the  theory  of  our  social  system,  should  visit  us  for  the  purpose  of 
becoming  a  citizen,  if  he  should  find  our  theory  realized  in  prac- 
tice. He  would  naturally  apply  to  some  eminent  jurist  for  a  refer- 
ence to  the  books  in  which  he  might  find  the  law  regulating  his 
personal  and  proprietary  rights.  And  what  would  this  jurist  be 
obliged  to  tell  him  ?  Instead  of  pointing  to  an  American  code, 
the  result  of  American  legislation,  and  in  harmony  with  the  rest  of 
the  system,  he  must  refer  the  stranger  to  an  immense  law  library, 
composed,  more  than  two-thirds,  of  English  books,  which  it  would 
require  years  to  read ;  and  must  tell  him  to  search  through  that 
library  for  the  knowledge  he  wanted.  But  how  could  he  satisfac- 
torily account  to  such  a  stranger  for  the  fact,  that  with  the  most 
ample  provision  for  all  needful  legislation,  our  statute-book  as  yet 
contained  only  a  few  disconnected  provisions,  scattered  here  and 
there  over  the  wide  surface  of  the  law,  to  fill  up  chasms,  but  fur- 
nishing no  complete  view  of  our  law  on  any  single  subject  ?  This 
illustration  of  the  importance  of  enlarging  our  civil  code  has 
always  struck  my  mind  with  great  force.  The  limits  of  written 
law  ought  certainly  to  be  much  extended,  even  though  unwritten 
law  should  not  be  wholly  superseded.  The  great  point  is  to  intro- 
duce positive  enactments  in  place  of  judicial  decisions.  At  present 
judicial  discretion  is  of  two  kinds :  the  one  consists  in  applying 
fixed  principles  to  new  cases ;  the  other  in  overruling  former  prin- 
ciplcs,  and  substituting  new  ones.  Now  this  latter  kind  of  discre- 
tion always  produces  evil ;  this  is  what  a  code  would  supersede,  so 
far  as  it  should  extend.  Judges  who  do  not  scruple  to  overrule 
precedents,  would  not  think  of  questioning  positive  enactments. 
As  to  the  other  kind  of  discretion  which  applies  settled  principles 
to  new  cases,  it  must  always  exist,  whether  we  have  a  code  or  not ; 
but  it  would  be  diminished  in  exact  proportion  to  the  completeness 
of  the  code.  At  all  events,  it  could  not  be  increased ;  for  the  com- 
mon law  might  still  prevail,  where  the  code  should  be  silent.  But 
I  cannot  pursue  the  argument,  though  I  feel  deeply  impressed  with 
the  importance  of  the  subject.  Unless  I  greatly  mistake  the  ten- 
dency of  the  times,  this  great  enterprise  is  destined  to  occupy  a 
wide  space  in  the  minds  of  the  generation  in  which  you  are  to  be 
the  actors ;  (a)  and  as  the  extension  of  our  civil  code  will  furnish 
the  most  favorable  opportunity  for  reforming  the  existing  law,  I 
will  now  recapitulate  some  of  the  changes  which  our  past  inquiries 
have  suggested  as  expedient. 

§  262.    Proposed  Cliangea  in  the  Law  of  Persons.     In  the  law  of 

persons  we  have  found  some  evils  which  undoubtedly  admit  of 
remedy,  and  some  which  may  justly  excite  apprehension,  without 
much  hope  of  remedy. 

1.  As  to  Slaves.    The  wide  prevalence  of  slavery  is  a  subject 

(a)  We  have  seen  how  much  of  this  anticipation  has  already  become  reality ;  and 
the  work  stiU  advances. 
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upon  which  conjecture  is  utterly  at  fault  Like  the  natioDal  debt 
of  Great  Britain,  its  extinction  baffles  all  calculation.  One  thii^ 
is  certain,  that  the  federal  government  cannot  interfere  with  it,  in 
the  States  where  it  exists,  without  violating  a  compact  of  peculiar 
sacredness,  without  which  the  Union  could  not  have  been  formed, 
and  cannot  now  be  preserved ;  but  all  else  is  doubtful.  Whichever 
way  we  turn,  shadows,  clouds,  and  darkness  rest  upon  the  pros- 
pect. Can  the  Union  survive  the  strife  which  threatens  to  be 
carried  on  with  increasing  violence,  between  the  advocates  and 
opponents  of  slavery  ?  This  is  a  fearful  question,  which  time  only 
can  answer. 

2.  As  to  Aliens.  We  have  an  immense  vacant  territory,  which 
is  fertile  beyond  example,  and  sold  so  cheap  that  almost  every 
man  is  able  to  buy  it.  To  the  foreigner,  therefore,  we  hold  out 
every  temptation  to  quit  the  crowded  settlements  of  the  Old  World, 
and  seek  ease  and  abundance  here.  Upon  his  first  arrival,  we 
extend  to  him  the  privilege  of  a  freeholder;  and  in  five  years,  by 
taking  the  proper  steps,  we  admit  him  to  all  the  privileges  of  an 
American  citizen.  The  natural  consequence  is,  that  Europe  is 
annually  pouring  her  thousands  into  our  rushing  stream  of  popu- 
lation. They  come  for  the  most  part  uneducated,  at  least  in  the 
great  lessons  of  republicanism ;  and  who  can  tell  what  is  to  be  the 
ultimate  consequence  to  our  institutions?  Will  they  always  be 
safe  in  the  hands  of  a  population,  so  large  a  portion  of  whom  are 
not  born  and  bred  to  understand  and  love  them,  and  who  owe  to 
them  at  best  only  a  divided  allegiance  ?  Would  not  a  longer  pro- 
bation for  citizenship  have  been  wiser  in  the  first  instance  ?  Is  it 
now  too  late  to  make  the  experiment?  These  are  questions  of 
deep  moment,  upon  which  all  of  us  should  have  our  minds  defini- 
tively made  up. 

3.  As  to  Indians,  The  condition  of  the  Indians  is  a  cause  of 
sorrow  rather  than  apprehension.  Whose  fault  is  it,  that  the 
original  occupants  of  the  American  soil  are  dwindling  away  by 
their  contact  with  civilization?  Would  a  different  policy  have 
left  them  in  as  good  a  condition  as  that  in  which  the  Europeans 
first  found  them  ?    Can  any  thing  be  done  now  to  save  them  from 

'  that  utter  extinction,  towards  which  they  seem  to  be  fast  hasten- 
ing? I  state  these  questions,  because  they  are  of  deep  and 
mournful  import.  Our  country  must  one  day  answer  them 
to  the  enlightened  world ;  and  it  is  our  individual  duty  to 
examine  them  with  care,  that  we  may  form  our  own  opinions 
understandingly. 

4.  As  to  Married  Women.  On  this  subject  reform  is  loudly 
called  for.  There  is  no  foundation,  in  reason  or  expediency,  for 
the  absolute  and  slavish  subjection  of  the  wife  to  the  husband, 
which  forms  the  foundation  of  her  present  legal  relations.  The  law 
ought  to  furnish  some  means  by  which,  in  case  of  emergency,  she 
can  protect  herself  from  the  utter  ruin  in  which  he  now  has  the 
power  to  involve  her.     Were  woman,  in  point  of  fact,  the  abject 
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thing  which  the  law  in  theory  considers  her  to  be  when  married, 
she  would  not  be  worthy  of  the  companionship  of  man.  But  I 
have  before  enlarged  sufficiently  upon  this  topic. 

6^  As  to  Debtor  and  Creditor.  Humanity  requires  that  the  per- 
son of  a  debtor  should  not  be  at  the  mercy  of  his  creditor ;  and  the 
law  has  in  most  places  met  this  demand,  by. abolishing  or  qualify- 
ing imprisonment  for  debt.  But  on  the  other  hand,  justice  requires 
that  all  a  debtor's  property  should  be  scrupulously  subjected  to  the 
payment  of  his  debts ;  and  that  every  facility  should  be  furnished 
to  the  creditor  for  securing  payment  when  there  is  property  out 
of  which  to  make  it.  This  cannot  be  done,  unless  the  utmost  pre- 
caution be  taken  to  prevent  insolvent  debtors  from  concealing 
their  means  of  payment;  and  in  this  respect,  our  law  stands 
greatly  in  need  of  modificatioa 

§  263.  Proposed  duuigss  in  the  Law  of  Property.  In  the  law  of 
property  there  are  also  some  topics  of  strong  interest  to  the  friend 
of  reform  ;  among  which  are  the  following :  — 

1.  As  to  the  Ptiblic  Domain.  This  is  in  every  point  of  view  a 
subject  of  deep  anxiety.  The  first  difficulty  is  to  determine  upon 
the  best  scheme  for  disposing  of  it ;  and  upon  this  opinions  are 
widely  different.  Another  more  serious  difficulty  may  grow  out  of 
the  exclusive  claims  advanced  by  some  of  the  States,  to  the  por- 
tions situated  within  their  respective  limits,  in  violation  of  the 
fundamental  condition,  upon  •  which  the  whole  was  ceded  to  the 
United  States.  But  the  gravest  question  relates  to  the  rapid  for- 
mation of  new  States,  which  are  extending  the  limits  of  the  Union 
far  beyond  what  was  originally  contemplated.  Whether  the  effect 
of  this  extension  will  be  to  make  us  the  greatest  nation  on  the  face 
of  the  globe,  or  to  break  our  Union  asunder  by  its  own  increasing 
weight,  is  an  awful  problem,  which  a  few  generations  must  deter- 
mine one  way  or  the  other. 

2.  As  to  the  Law  of  Remainders.  We  have  seen  that  this  im- 
mense fabric  has  been  built  upon  reasons  which  no  longer  exist. 
It  is  perhaps  well  to  allow  men  to  make  future  limitations  of  their 
property,  within  the  boundaries  prescribed  by  the  statute  against 
perpetuities ;  and  if  so,  it  is  certainly  desirable  that  this  should  be 
done  in  the  most  simple  and  certain  manner ;  whereas,  the  present 
law  of  remainders  is,  beyond  any  other  branch  of  law,  complicated 
and  uncertain.  Now  a  single  enactment  would,  in  a  great  meas- 
ure, remove  this  objection.  It  is  only  necessary  to  apply  to 
remainders  created  by  deed,  the  present  doctrines  of  executory 
devises,  or,  in  other  words,  to  give  to  deeds  the  same  capacity  of 
future  operations  that  wills  already  have,  and  to  this  there  can  be 
no  inherent  objection.  The  main  prop  of  the  present  fabric,  as  we 
have  heretiofore  seen,  is  the  particular  estate  which  precedes  the 
remainder.  By  the  reform  proposed,  this  prop  being  withdrawn, 
the  fabric  itself  would  be  dispensed  with.  While  at  the  same  time, 
the  object  of  creating  remainders  would  be  equally  well  attained, 
and  in  a  far  simpler  manner. 
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8.  As  to  Mortgages.    We  have  seen  that  the  design  of  a  mart- 
gage  is  to  give  the  mortgagee  a  lien  upon  the  property  of  the 
mortgagor,  to  secure  the  payment  of  a  debt ;  but  that  when  the 
time  arrives,  if  the  debt  is  not  paid,  the  mortgagee  can  sue  for 
the  debt,  bring  ejectment  for  the  land,  and  foreclose  the  mort- 
gage in  chancery,  all  at  the  same  time,  or  either  first,  at  his  option. 
Now,  this  makes  the  nature  of  a  mortgage  much  more  compli* 
cated  than  its  object  requires  it  to  be;  while  it  gives  the  mort- 
gagee the  power  of  unnecessarily  harassing  the  mortgagor.    If 
tiie  form  of  a  mortgage  were  changed  so  as  to  give  it  no  other 
effect  than  that  of  a  common  lien,  the  law  would  be  greatly  sim- 
plified without  injury  to  either  party.    The  mortgagee's  security 
would  be  equally  good,  his  remedy  even  more  speedy,  and  the 
rights  of  the  mortgagor  would  be  equally  well  protected.    Whereas, 
at  present,  owing  to  the  fact  that  the  equitable  construction  put 
upon   a  mortgage,  is  entirely  different  from  its  original  legal 
effect,  the  law  of  mortgages  is  greatly  wanting  in  symmetry  and 
simplicity,  (a) 

4.  As  to  Descents.     In  prescribing  the  rules  by  which  property 
shall  descend,  the  law  proposes  to  effectuate  the  presumed  wishes 
of  the  deceased.     On  this  ground,  as  we  have  seen,  it  makes  on- 
cestral  property  descend  in  the  blood  of  the  ancestor  from  whom 
it  came,  though  in  so  doing  it  should  pass  into  hands  very  remote 
from  the  last  owner.    The  expediency  of  this  arrangement  may 
perhaps  be  doubted ;  but  I  mention  it  here,  to  show  how  much 
regard  the  law  professes  to  pay  to  the  presumed  wishes  of  the 
deceased.     And  now,  I  ask,  why  it  does  not  carry  the  principle 
through  the  wholc^aw  of  descent?    We  have  seen  that  husband 
and  wife  are  the  very  last  persons  to  inherit  to  each  other,  being 
postponed  to  the  most  remote  relative  that  can  be  found.     Tliis 
certainly  cannot  be  the  presumed  wish  of  the  deceased  in  any  sup- 
posable  case.     Next  to  children,  and  perhaps  equally  with  them, 
the  husband  or  wife  should  be   provided  for  on  the  principle 
assumed  ;  and  it  seems  to  me  that  the  law  ought  to  be  so  changed 
as  to  make  this  provision.  (6)     I  would  further  suggest,  that  tlie 
rule  in  Shelley^s  case  ought  to  be  abolished,  with  respect  to  deeds 
as  well  as  wills.    It  professes  to  be  a  rule  of  construction  designed 
to  effectuate   the  intentions  of  those  who  make  settlements  of 
property ;  and  yet  no  one  can  doubt  that  in  nine  cases  out  of  ten, 
it  directly  frustrates  their  intentions  by  attaching  to  their  language 
a  meaning  not  dcducible  from  its  natural  import.     It  gives  a  fee- 
simple  where  a  life-estate  only  was  intended ;  and  thus  cuts  off 
the  heirs  from  the  limitation  expressly  made  for  them.     They 
may  perchance  take  by  descent ;  but  it  is  only  a  chance,  and  not 
that  certainty  which  must  have  been  intended  by  the  person  mak- 
ing the  settlement. 

{n)  This  evil  is  now  remedied  by  the  Code. 

\h)  This  alteration  has  been  made.    See  the  last  note  to  Lecture  XXIX. 
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5.  As  to  Conveyances.  The  simplicity  which  prevails  in  the 
transfer  af  personalty  is  perhaps  all  that  can  be  desired;  but  it 
would  be  a  great  improvement,  if  there  were  some  specific  pro- 
vision, as  to  what  shall  constitute  a  contract  of  sale.  In  like 
manner,  our  conveyances  of  realty  are  so  much  more  simple  and 
expeditious  than  the  ancient  common-law  conveyances,  that  we 
have  little  room  for  complaint.  But  the  inexcusable  redundancy 
and  surplusage  of  deeds,  is  an  abuse  which  ought  not  to  be  toler- 
ated. The  mere  statement  of  this  proposition  must  carry  convic- 
tion of  its  truth. 

6.  As  to  Contracts.  The  principal  objection  to  the  present  law 
of  contracts  is  found  in  the  distinction  between  sealed  and  un- 
sealed contracts.  Abolish  this,  and  the  law  of  contracts  would  be 
as  simple  as  could  be  desired.  I  am  unable  to  conceive  of  a  single 
argument  in  favor  of  continuing  the  use  of  private  seals.  They 
perpetuate  a  thousand  distinctions  without  any  corresponding 
benefits.  Perhaps  another  improvement  would  be,  to  extend  the 
doctrines  of  negotiability  to  a  greater  number  of  contracts.  At 
all  events,  there  is  no  reasonable  foundation  for  the  present  doc- 
trine that  contracts  in  general  cannot  be  assigned.  They  can  be 
assigned  in  equity,  and  indirectly  in  law ;  and  why'  not  remove 
the  restraint  entirely  ?  I  can  perceive  no  evil  which  would  coun- 
terbalance the  benefit  of  simplicity.  Credit  and  traffic  are  now 
so  widely  extended,  that  such  restraints  are  often  very  serious 
inconveniences. 

§  264.  Proposed  Changes  in  the  Law  of  Crimes.  In  the  law  of 
crimes,  the  grand  improvement  has  already  been  made  by  super- 
seding the  common  law,  in  the  definition  of  crimes  and  punish- 
ments. Our  criminal  enactments  are  pre-eminently  characterized 
by  simplicity  and  humanity.  But  even  here,  some  improvements 
may  be  suggested. 

1.  As  to  Definitions.  The  present  system  is  to  make  the  defi- 
nitions of  crimes  as  specific  as  possible.  This  has  been  illustrated 
by  the  examples  of  perjury,  forgery,  burglary,  arson,  and  the  like. 
Now,  the  danger  in  such  cases  is,  that  some  particulars  will  be 
omitted ;  whereas,  there  could  be  no  danger  in  using  general 
terms  sufficiently  comprehensive  te  include  all  possible  particulars. 
And  the  brevity  thereby  attained  would  be  an  additional  motive 
for  the  change. 

2.  As  to  Punishments.  Whether  capital  punishment  ought  to 
be  abolished,  and  solitary  imprisonment  for  life  substituted  in  its 
place,  is  a  question  of  great  interest,  which  I  shall  not  here  dis- 
cuss. All  agree,  however,  that  if  executions  are  te  continue,  they 
ought  te  take  place  in  secret.  In  like  manner,  public  opinion  is 
strongly  inclining  in  favor  of  solitary y  instead  of  promiscuous,  con- 
finement. But  the  abolition  of  fines  seems  te  be  the  reformation 
most  required,  as  well  on  the  ground  of  their  inequality  as  their 
inefficiency.  If  they  do  not  actually  encourage  crimes,  they  cer- 
tainly do  very  little  to  prevent  them ;  and  they  look  too  much  like 
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a  sale  of  criminal  license.  Lastly,  the  repetitian  of  offences  ought 
to  be  provided  against  by  increased  penalties.  When  an  offender 
repeats  an  offence,  this  is  proof  thai  the  former  punishment  was 
not  sufficient;  and  the  law  should  be  imperative,  in  increasing  the 
punishment. 

§  265.  Proposed  Changes  in  the  Law  of  Prooedure.  In  the  law 
of  procedure  there  is  abundant  room  for  improvement,  particu- 
larly in  common-law  proceedings ;  for  as  to  chancery  and  criminal 
proceedings,  they  are  perhaps  as  simple  and  certain  as  we  can 
expect  to  make  them.  The  only  prominent  objection  is  to  their 
length  and  redundancy,  a  common  fault  of  all  judicial  proceed- 
ings ;  but  the  English  forms  have  been  so  much  pruned  and 
corrected  even  in  this  respect,  that  we  ought  to  congratulate 
ourselves,  rather  than  find  fault.  Our  common-law  proceedings, 
however,  are  complicated,  burdensome,  and  unwieldy,  beyond  all 
reason.    The  leading  improvements  suggested  are  as  follows : 

1.  As  to  the  Forms  of  Action,  (a)  We  now  have  three  distinct 
actions  of  contract ;  while  in  reason  there  can  be  no  imaginable 
necessity  for  more  than  one.  Indeed,  by  abolishing  seals,  as 
before  suggested,  the  action  of  covenant  would  at  once  be  dis- 
pensed with  ;  and  then  debt  and  assumpsit  could  be  readily  con- 
solidated. Again,  there  are  five  distinct  actions  of  tortj  while 
there  can  be  no  occasion  for  more  than  two ;  one  to  recover  the 
specific  thing,  as  in  replevin,  and  the  other  to  recover  damages 
for  injury  or  detention.  Again,  though  we  have  gained  much  by 
extending  the  scope  of  ejectment^  so  as  to  supply  the  place  of  all 
real  actions,  yet  that  action  would  itself  be  greatly  improved  by 
striking  out  all  the  fictions,  and  adapting  the  language  of  the 
proceedings  to  the  object  they  are  now  intended  to  effect.  By 
these  three  measures,  the  law  of  remedies  would  be  immensely 
simplified.  But  this  is  not  the  limit  of  improvement.  The 
grandest  step  of  all  would  be,  to  adopt  the  forms  of  chancery 
proceedings  in  all  civil  cases,  leaving  the  principles  of  law  as  they 
now  are.  These  forms  are  as  simple  and  rational  as  we  can 
ever  hope  to  devise;  and  they  are  abundantly  adequate  to  all 
civil  remedies. 

2.  As  to  the  Pleadings.  To  say  nothing  of  the  style  and  lan- 
guage of  pleading,  which  are  wholly  destitute  of  neatness  and 
elegance,  there  is  a  still  more  substantial  objection  to  the  present 
system.  I  refer  to  the  wide  prevalence  of  general  pleadings  as 
distinguished  from  special.  The  object  of  all  pleading  is  to  ap- 
prise each  party  accurately  of  the  grounds  assumed  by  the  other. 
Special  pleading  effects  this ;  general  pleading  does  not.  The 
common  counts  and  general  issties  convey  no  intimation  of  the 
matters  to  be  relied  on  at  the  trial.  They  may  be  convenient  for 
counsel,  but  the  ends  of  justice  would  be  far  better  attained  by 
requiring  each  party  to  disclose'  his  case  fully. 

(a)  These  reforms  have  aU  been  effected  by  the  Code. 
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8.  As  to  Evidence,  The  object  of  all  the  rules  of  evidence 
should  be  to  establish  the  truth ;  and,  in  order  to  effect  this  ob- 
ject, and  thus  to  complete  justice  between  the  parties,  it  is  neces* 
sary  to  obtain  all  the  light  which  can  be  had  from  every  available 
source.  Against  false  swearing,  we  have  the  restraints  of  moral 
and  religious  obligation,  and  the  penalties  of  perjury  ;  moreover* 
the  jurors  are  competent  to  determine  whether,  under  all  the  cir 
cumstances,  a  witness  is  to  be  believed  or  not.  Is  there,  then, 
any  occasion  for  allowing  the  question  of  competency  to  be  raised  ? 
I  can  see  no  good  end  that  it  answers.  On  the  contrary,  I  believe 
tliat  in  the  average  of  cases,  the  ends  of  justice  would  be  far 
better  attained  by  admitting  all  persons,  the  parties  themselves, 
persons  interested,  and  even  convicts,  if  they  know  anything  rel* 
evant  to  the  matter  in  issue,  to  give  in  their  testimony  and  let  it 
pass  for  what  it  is  worth.  The  wide  latitude  of  cross-examina- 
tion, the  astuteness  of  counsel,  and  the  good  sense  of  jurors, 
make  it  highly  improbable  that  a  false  witness  would  escape  de- 
tection. At  all  events  the  evil  would  be  less  than  that  which  now 
results  from  the  frequent  exclusion  of  testimony  which  may  be 
indispensable,  (a) 

I  have  thus  recapitulated  some  of  the  more  prominent  points, 
in  which  our  law,  though  in  the  main  so  excellent,  may  admit  of 
improvement ;  and  I  commend  them  to  your  serious  and  deliber- 
ate consideration.  Duiing  the  period  in  which  you  are  to  be 
actors  on  the  public  stage,  the  topics  I  have  been  suggesting 
will  be  among  those  of  Qie  most  absorbing  interest.  Even  the 
existence  of  our  Union,  if  not  of  free  government  itself,  may  be 
involved  in  some  of  them.  It  is  the  part  of  wisdom,  therefore, 
to  examine  them  in  all  their  bearings,  that  your  opinions  may 
be  fully  made  up  when  the  time  comes  for  action. 

§    266.    Ways   and  Means   of  Professional   Suooess.      It  would 

seem  appropriate  that  I  should  close  this  lecture  with  some  sug« 
gestions  respecting  professional  success.  I  presume  you  have  not 
selected  the  law  as  a  road  to  great  wealth;  for,  if  so,  you  are 
almost  sure  to  be  disappointed.  No  lawyer  in  this  country  can 
become  very  rich  in  the  strict  pursuit  of  his  profession.  If  great 
and  rapid  gains  be  your  object,  there  are  many  vocations  to  be 
chosen  before  this.  But  if  properly  pursued,  it  will  lead  to  inde- 
pendence, which  is  all  a  wise  man  need  desire.  And  as  to  repu- 
tation, it  opens  an  ample  field.  Tastes  may  differ  on  this  subject ; 
but  for  myself,  had  I  the  most  burning  thirst  for  fame,  I  would 
rather  be  a  great  jurist  than  a  great  statesman  or  hero.  To  an« 
swer,  therefore,  the  question,  what  is  included  in  the  idea  of 
professional  success,  I  would  say  that  it  embraces  moderate 
emolument  and  high  reputation ;  or,  in  other  words,  that  he 
who,  at  the  end  of  his  career,  has  acquired  a  reasonable  indepen- 
dence and  an  honored  name,  had  been  a  successful  lawyer.    The 

(a)  Tbii  has  til  been  sooompUflhed  by  the  Code. 
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question  then  is,  what  are  the  conditions  of  success  to  thus 
defined  ?  Undoubtedly,  the  first  coi^dition  of  all  success  is  to 
deserve  it.  And  this  is  pre-eminently  true  of  success  at  the  bar, 
which  cannot  be  the  result  of  luck  or  chance.  Accident  has 
made  many  a  hero,  and  many  a  king,  but  never  a  Mansfield  or  a 
Marshall.  And,  on  the  other  hand,  there  is  a  moral  certainty  of 
success,  if  you  do  but  deserve  it.  You  will  not  have  it  suddenly, 
for  it  is  a  plant  of  slow  growth.  You  must  take  not  days  or 
months,  but  years,  into  the  account.  And  as  certainly  as  those 
years  come  round,  so  certainly  will  success  come  with  them,  if  it 
be  deserved.  Indolence  may  excuse  itself  by  the  miserable  plea 
of  fatalism,  that  merit  is  not  sure  to  meet  its  reward.  But  this 
is  an  error  as  pernicious  as  it  is  stale.  Every  observer  knows 
that  there  is  a  sure  retribution,  even  in  this  world.  Public 
opinion  may  err  for  the  moment,  but  in  the  long  run  it  always 
comes  out  right.  The  question,  then,  is  reduced  to  this :  How 
are  you  to  deserve  success  in  your  profession  ? 

The  first  requisite,  certainly,  is  a  competent  knowledge  of  the 
h.w.  This  has  been  sufficiently  dwelt  upon  already.  But  I  will 
add,  that  it  is  not  enough  to  know  and  have  the  precise  books,  in 
which  this  knowledge  can  be  had.  It  must  be  ready,  available 
knowledge.  You  must  have  it  at  your  tongue's  end,  or  it  may 
come  too  late  for  use.  At  first,  this  condition  is  hard  to  be  com- 
plied  with ;  but  it  will  become  easier  as  you  advance.  Every  case 
will  be  a  lesson.  Your  whole  professional  life  will  be  one  of  pro- 
gressive improvement.  Item  after  item  will  be  daily  added  to 
the  sum  of  knowledge,  until  you  find  yourselves  accomplished  at 
all  points.  Prepare  your  first  case  thoroughly,  and  this  will  not 
only  gain  you  a  second,  hut  enable  you  the  more  easily  to  master 
it.  Thus  every  step  you  take  will  prepare  you,  with  less  effort  to 
step  still  higher,  until  you  reach  that  eminence  where  toil  is  at  an 
end. 

But  a  competent  knowledge  of  tlie  law,  although  the  first,  is 
not  the  only  condition  of  success.  The  most  learned  of  lawyers 
would  not  get  business  if  he  did  not  attend  to  it.  The  question 
with  the  client  is,  who  will  manage  his  cause  the  best  ?  And 
other  things  being  equal,  he  will  manage  a  cause  the  best,  who 
devotes  most  attention  to  it.  Next  to  legal  knowledge,  therefore, 
the  most  important  condition  of  success  is,  a  habit  of  strict  at- 
tention to  business.  Your  clients  must  know  where  to  find  you 
and  when  to  find  you.  Once  establish  a  reputation  for  attending 
faithfully  to  whatever  you  undertake,  and  this  alone  will  secure 
you  a  good  share  of  business.  But  in  order  to  do  this,  you  must 
make  the  law  your  exclusive  pursuit.  You  cannot  be  men  of  all 
work  and  lawyers  besides.  In  this  country,  the  temptation  is 
strong  to  diverge  from  the  profession,  either  for  the  sake  of  specu- 
lation or  politics.  Our  young  men  are  anxious  to  make  money 
faster  than  by  fees,  and  therefore  enter  upon  a  course  of  specu- 
lation;   or,  to  gain  notoriety   faster   than   by  regular  practice, 
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and  therefore  plunge  into  politics.  But  either  course  is  fatal  to 
distinguished  professional  success.  The  law  cannot  be  put  on 
and  taken  oflf  like  a  garment.  It  requires  all  the  energies  you 
can  command;  and  just  in  proportion  as  you  direct  them  to 
other  pursuits,  you  discourage  clients  from  employing  you,  be- 
cause you  disqualify  yourselves  for  attending  faithfully  to  their 
interests. 

Supposing,  then,  that  you  have  a  competent  knowledge  of  the 
law,  and  that  you  attend  strictly  to  business,  is  any  thing  more 
required  ?  Undoubtedly  one  thing  more,  and  that  the  greatest 
of  all ;  I  mean  professional  integrity.  Be  not  misled  by  the  false 
idea  that  cunning  can  be  successfully  substituted  in  its  place. 
No'  r  or  then  a  trick  or  stratagem  may  succeed ;  but  in  the  end 
chicanery  always  ruins  him  who  practises  it.  Be  as  acute  and 
discriminating  as  you  please,  but  by  all  means  avoid  ai*tifice.  It 
never  yet  raised  a  man  to  honorable  distinction.  A  cunning 
lawyer,  if  not  a  knave,  is  very  likely  to  be  mistaken  for  one ; 
whereas,  uncompromising  probity  is  sure  to  win  confidence  in 
every  quarter.  You  will  find  it  as  true  in  your  practice,  as  in 
geometry,  that  the  straight  line  is  always  the  shortest  distance 
between  two  points;  and  tliat  the  most  adroit  manoeuvring  or 
finecse  can  never  prove  a  match  for  downright  integrity.  The 
rule  I  would  inculcate  not  only  excludes  all  indirection  in  doing 
business,  but  in  obtaining  it.  Were  I  to  concentrate  in  a  single 
word  whatever  I  can  conceive  of  despicable  in  our  profession,  it 
would  be  pettifogging.  I  would  have  you  feel  that  it  is  infinitely 
better  to  wait  years  for  a  case,  than  to  obtain  it  by  fomenting 
litigation.  Dig  or  beg,  if  necessity  drive  you  to  it,  and  it  will  be 
respectable  ;  but  resolve  to  starve,  sooner  than  prowl  about  courts 
for  human  victims.  I  am  the  more  anxious  to  dwell  upon  the 
necessity  of  professional  integrity,  because  the  moral  character 
which  should  belong  to  our  profession  is  often  egregiously  miscon- 
ceived or  misrepresented.  The  vulgar  notion  is,  that  lawyers  are 
seldom  honest  men.  Because  the  profession  abounds  with  oppor- 
tunities for  the  practice  of  dishonesty,  and  because,  occasionally, 
lawyers  have  been  found  who  have  no  scruples  on  this  score,  the 
exceptions  are  perversely  mistaken  for  the  general  rule,  and  the 
more  ignorant  part  of  the  community  seem  really  to  believe  that 
the  conscience  of  every  lawyer  can  be  bought  and  sold.  They 
also  affect  to  find  Scripture  authority  for  this  prejudice,  in  the 
woe  so  emphatically  denounced  upon  lawyers ;  not  knowing  that 
a  very  different  sort  of  lawyers  are  there  anathematized.  But  the 
most  efficient  cause  of  this  wholesale  libel  upon  the  profession,  is 
to  be  found  in  the  fact,  that,  with  very  few  exceptions,  wherever 
you  find  a  lawyer  introduced  into  the  popular  fictions  of  the  day, 
you  find  him  represented  as  an  arrant  knave.  I  need  not  refer  to 
instances,  for  hundreds  will  suggest  themselves.  You  can  scarcely 
call  to  mind  a  novel  or  a  drama,  where  a  lawyer  figures  at  all,  in 
which  he  is  not  made  use  of  to  help  out  some  infamous  scheme  of 
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villany.  In  fact,  I  have  heard  this  very  circumstance  adduced  to 
prove  that  rascality  must,  be  a  prominent  attribute  of  the  profes- 
sion. But  be  the  cause  of  the  misconception  what  it  may,  we 
know  the  fact  to  be,  that  popular  sentiment  is  greatly  against  us, 
insomuch  that  the  question  is  often  asked,  whether  tiie  world 
would  not  be  better  off  if  there  were  no  lawyers.  No  doubt  it 
would  be  a  happy  state  of  society  in  which  lawyers  could  be  en- 
tirely dispensed  with  ;  for  it  would  be  that  perfect  state  in  which 
laws  themselves  would  be  superfluous ;  and  it  may  also  be  ad- 
mitted that  just  in  proportion  as  laws  become  simple  and  certain, 
the  demand  for  lawyers  will  grow  less,  because  litigation,  which 
is  their  aliment,  will  be  correspondingly  diminished.  But  so  long 
as  the  litigious  spirit  exists  among  mankind,  and  the  uncertainty 
which  belongs  to  all  human  affairs  furnishes  occasion  for  its  exer- 
cise the  principle  which  requires  a  division  of  labor  in  all  other 
cases  will  require  it  also  in  this ;  and  we  may  safely  conclude 
that  a  distinct  class  of  men  will  always  be  required  to  conduct  the 
litigation  of  their  fellow  men.  Indeed,  those  who  join  in  the 
obloquy  so  generally  cast  upon  us,  seem  to  forget  that  in  so  doing 
they  reproach  mankind  in  the  mass.  Let  the  demand  for  lawyers 
be  diminished,  and  the  supply  will  correspond.  Let  men  cease  to 
be  contentious,  and  be  always  ready  to  do  right  witliout  compul- 
sion, and  lawyers  will  not  trouble  them.  But  while  it  is  evident 
that  without  dishonest  clients  there  would  be  no  dishonest  lawyers; 
and  that  as  a  profession  wc  are  grossly  belied  by  this  indiscriminate 
censure ;  yet  it  may  perhaps  be  safely  admitted,  that  the  standard 
of  professional  ethics  is  not  always  as  elevated  as  the  honor  of  the 
profession  requires  it  should  be.  In  fact,  it  is  by  no  means  easy 
to  fix  a  precise  standard.  There  is  not,  perhaps,  a  more  difficult 
question  in  casuistry,  than  that  wliich  every  lawyer  has  to  decide 
in  determining  the  nature  and  exteftt  of  his  professional  oblijra- 
tions.  We  arc,  however,  to  remember  at  the  outset,  that  in  i>e- 
coming  attorneys,  we  do  not  cease  to  be  moral  agents ;  that  in 
pledging  ourselves  to  our  clients,  we  do  not  also  pledge  to  them 
our  consciences  ;  and  therefore,  that  no  principle  can  justify  us  in 
doin<]:,  or  our  clients  in  requiring  us  to  do  for  them,  what  we 
should  blush  to  think  of  doing  for  ourselves.  It  is  also  obvious 
that  even  on  selfish  principles,  honesty  is  the  best  policy  for  us, 
as  it  is  for  all  other  men ;  and,  therefore,  that  in  consultations 
with  clients,  we  are  not  only  morally  bound  to  tell  them  frankly 
our  real  opinions,  but  it  is  manifestly  our  interest  so  to  do,  Ik>- 
causo  otherwise  wc  shall  soon  cease  to  be  consulted.  Again,  it  is 
clear  that  in  conducting  proceedings  through  the  various  stages 
of  litigation,  we  can  never  be  justified  in  attempting  to  mislead 
either  the  court  or  jury,  by  wilfully  misrepresenting  the  law  or  the 
facts.  Thus  far  there  can  be  no  room  for  hesitation.  But  if  we 
believe  that  our  client  has  the  wrong  side,  and  have  candidly  told 
him  so,  are  we  then  justified  in  undertaking  his  cause,  if  he  should 
irsist  in  having  it  litigated  ?    This  is  a  question  of  no  small  dif- 
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ficulty,  and  it  arises  in  two  classes  of  cases ;  namely,  firsts  when 
we  believe  the  law  to  be  against  our  client ;  and  secondly ,  when, 
though  the  law  may  be  with  him,  the  abstract  justice  of  the  case 
appears  to  be  against  him.  With  regard  to  the  first,  when  we 
think  the  law  to  be  against  him,  it  would  seem  that  after  so  in- 
forming him,  if  he  should  still  persist,  we  need  not  hesitate  to  act 
for  him ;  because  we  are  not  infallible,  and  peradventure  the  law 
may  turn  out  to  be  the  other  way  ;  or  he  may  have  justice  on  his 
side,  though  the  law  may  seem  against  him ;  and  in  either  case,  he 
ought  not  to  be  cut  off  from  the  chances  of  litigation.  The  chief 
difficulty  then  arises  in  the  second  class  of  cases,  where  we  believe 
right  and  justice  to  be  against  our  client,  though  the  law  may  be 
with  him.  But  even  here,  I  have  come  to  the  conclusion,  that  no 
principle  of  moral  obligation  prohibits  me  from  prosecuting  his 
cause.  In  the  first  place,  I  am  not  an  infallible  judge  of  right 
and  wrong,  and  possibly  I  may  be  mistaken  ;  but  at  all  events,  I 
am  not  his  conscience  keeper.  I  undertake  only  to  assert  his  legal 
rights;  and  if,  in  so  doing,  I  make  use  of  no  chicanery  or  decep- 
tion,  I  come  out  of  the  cause  with  clean  hands.  The  question  of 
abstract  justice  is  with  him,  and  not  with  me  ;  and  I  am  as  much 
justified  in  conducting  his  cause,  as  the  judge  is  in  deciding  it  for 
him.  But  there  is  another  more  comprehensive  view  conducting 
to  the  same  result.  Every  man,  as  a  general  condition  of  the 
social  compact,  has  a  right  to  have  his  case  fairly  presented  before 
the  court ;  and  it  is  the  province  of  counsel  to  assist  him  in  so 
doing.  Now,  although  there  may  be  particular  cases,  which, 
considered  by  themselves,  ought  not  to  be  prosecuted,  yet  as  no 
line  of  demarcation  can  be  drawn  beforehand,  to  indicate  which 
these  are;  if  it  were  the  duty  of  counsel  to  decide  in  each  case,  the 
preliminary  moral  question,  wliether  they  ought  to  undertake  it, 
theii*  decision  against  any  case  would  be  a  prejudging  of  its  merits, 
which  might  operate  prejudicially  upon  the  final  result;  and  on 
this  account  it  is  a  good  general  rule,  that  counsel  are  not  to  be 
held  responsible  for  the  moral  character  of  the  cause  they  advo- 
cate, but  only  for  the  manner  in  which  they  discharge  their  duty. 
This  reasoning  may  be  fallacious,  but  it  has  satisfied  my  own 
mind.  I  desire,  however,  to  be  distinctly  understood.  I  abhor, 
as  much  as  any  one,  the  rascally  maxim  that  Everything  is  fair  in 
litigation.  I  hold  that  the  greatest  fee  ever  offered  is  no  justifi- 
cation for  attempting  to  gain  a  cause  by  dishonest  means  ;  and  I 
look  upon  that  lawyer  as  essentially  a  kna^  "^^  who  practises  upon 
such  a  doctrine.  Such  then  are  my  views  o2  professional  integ- 
rity, as  indispensable  to  professional  success.  I  have  considered 
the  question  chiefly  in  a  worldly  point  of  view.  And  the  result 
is,  that  if  there  were  no  such  thing  as  religious  or  moral  obliga- 
tion, it  would  still  be  true,  that  the  strictest  honesty  is  the  law- 
yer's wisest  policy.  Confidence  and  trust  are  the  life-blood  of  his 
being;  and  the  All-wise  Creator  has  ordained  that  integrity 
alone  can  inspire  confidence  and  trust.    Set  out,  then,  with  the 
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j  unwavering  purpose,  that,  come  what  may,  you  will  hold  fast  to 

i  your  integrity ;  and  that  the  world  may  always  know  where  to 

I  find  you,  by  simply  considering  where  you  ought  to  be  found. 

I  Let  this  unbending  integrity  co-operate  with  a  daily  increasing 

knowledge  of  the  law,  and  a  faitliful  attention  to  the  business 

•  committed  to  you,  and  your  success  is  as  certain  as  any  thing 

I  future  can  be.  (a) 

(a)  There  is  an  excellent  article  on  The  Rights  and  Duties  of  Advocates,  in  the 
I  Edinhuigh  Review,  for  October,  1886,  No.  CXXIX.  p.  82. 
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in  chancery  snit, 

in  court, 

bail  for, 

forms  for  same. 
Appellate  jurisdiction. 
Appointments, 

by  president, 

of  judges. 
Apportionment, 

of  representatives, 

of  taxes, 

of  punishment. 
Appraisement, 

by  executor,  &c., 

by  sheriff, 
Appraiser's  purchase, 
Apprentices, 
Arbitration, 
Arms,  right  to  carry. 
Army, 

Arraignment, 
Arrest, 

who  are  privileged  from, 

in  civil  cases, 

in  criminal  cases, 

of  judgment, 
Arson, 

under  State  law, 

form  of  indictment  for, 

under  law  of  U.  S., 
Articles, 

of  confederation, 

of  compact  in  ordinance, 
Assault,  577, 

form  of  indictment  for, 

and  hattery,  declaration, 
Assembling, 

right  of, 

riotous. 


MJ^MJ 

Assembly,  distorbanoe  of. 

569 

647,  651 

Assets, 

802 

708 

Assignment, 

759 

of  dower. 

891 

748 

of  contracts, 

506 

895 

for  creditors,  deed  of. 

439,  n. 

897,404 

of  security  apart  from  debt. 

356,  n. 

885 

fraudulent. 

479 

589 

Assumpsit, 

884,543 

action  of, 

613 

706,  710 

declaration  in. 

613 

709 

general  issue  in, 
forms  for  same. 

654 

747 

654 

Attachment, 

684 

writ  of, 

640 

718 

form  for  same, 

640 

749 

for  contempt. 

673 

form  for  wril^  for  same. 

678,  n. 

635 

Attainder  prohibited. 

222 

643 

Attestation, 

704 

of  wills. 

408 

643 

of  deeds. 

421,460 

687,754 

Attorney,  education. 

9,  n. 

688,756 

fees  of,  in  notes, 

502,  n. 

123 

at  law, 

114 

general, 
district. 

116 

101 

116 

111 

prosecuting. 

116 

m  fact, 

294,434 

79 

as  a  witness. 

16 

129 

power  of,  to  transact  ordinary 

556 

business, 

294 

form  for  same. 

293.  n. 

801,  445 

power  of,  to  convey  land,        293, 

437,  687 

435 

439,  n. 

form  for  same, 

434 

289-293 

power  of,  to  confess 

judg- 

607 

ment, 

293,  502 

225 

form  for  same, 

293 

173 

power  of,  in  mortgages. 

361 

763 

Attornment,  origin  of, 
Auction, 

309 

86,636 

sales  at, 

515,  741 

636 

by  sheriff, 

438 

753 

by  auditor, 

440 

682,  773 

by  executor  or  administrator,  445 

Auditor, 

587 

of  U.  S., 

105 

587 

of  State, 

100 

600 

of  county, 

106 

Average,  general, 

545 

36 

Awar(^ 

607 

44 

579,  622 

B. 

577 

615 

Bail, 

in  civil  cases, 

637 

218 

bond,  form  of. 

638 

569 

piece,  form  of. 

638 

INDEX. 
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Bail. 

special,  recognizance  of,  638 

form  for  same,  638 

in  criminal  cases,  202,  755 

in  chancery  cases,  724 

Bailments.  520 

bailee's  lien,  542 

Ballot,  27,  n.,  83 

Banishment,  204 

Bank,  agents  of,  293,  n. 

court  in,  111 

national,  157,  194 

State,  157 

Banking,  offences  against,  500 

Bank-notes,  511, 514 

Bankruptcy,  power  to  regulate,       150 

discharge  by,  801 

Banns,  publication  of,  258 

Bar,  plea  in,  652,  765 

admission  to,  9 

Bargain  and  sale,  415 

Baron  and  feme,  254 

Barratry,  534 

Bastards,  275 

inheritance,  398,  n. 

Battery,  assault  and,       579,  594,  614 

form  of  trespass  for,  615 

Belligerent  rights,  789 

Benefit  of  insolvent  act,  639 

Bequest,  405 

Bigamy,  576 

dower  in  case  of,  890,  n. 

BiU, 

legislative,  89 

of  credit,  prohibited,  156 

of  rights,  198 

of  attainder,  222 

of  sale  of  a  ship,  form  of,        447 

of  exchange,  506 

of  lading,  528 

of  particulars,  648 

of  exceptions,  678 

form  for  same,  678,  n. 

in  chancery,  701 

form  for  same,  701,  n. 

confessed,  713 

of  indictment,  758 

form  for  same,  769,  n. 

Bills  and  notes,  498-514 

Blasphemy,  568 

Blockade  and  siege,  795 

Board  of  control,  106,  n. 

Bona  fide  buyer,  365 

of  negotiable  paper,    500,  et  seq. 

lien  against,  545 

of  land  warrant,  874,  n. 

Bonds,  495 

to  convey  real  estate,  866,  n. 

negotiable  500 

power  of  city  to  issue,        600,  n. 


Bonds, 

coupons,  506 

Books, 

of  law,  3 

of  account,  696 

produced  in  court,  669 

Bottomry,  364 

Boundaries, 

of  land,  450 

lost,  how  restored,  734 

Bribery, 

under  State  law,  564 

under  law  of  U.  S.,  599 

Bridges,  punishment  for  injuring,  589 

Brothers  and  sisters, 

heirs  to  each  other,  400 

of  half  blood,  401 

Burglary, 

under  State  law,  586 

form  of  indictment  for,  586 

under  law  of  U.  S.,  594 

Burning,  malicious,  587,  600 

By-laws,  240 


C. 


Cabinet  of  the  president,  104 

Calendar,  64 
Canals, 

construction  of,  137,  210 

J>unishment  of  injuries  to,       569 
idates, 
for  legislature,  qualifications,    84 

Canon  law,  57 

Capias, 

in  civil  cases,  636 

form  of  writ  of,  637 

in  criminal  cases,  751 

in  execution,  686 

form  for  same,  686,  n. 

Capita,  descent  per,  397 

Capital, 

punishment,  554 

stock  of  corporations,  238 

stock  of  partnership,  248 

Captures,  174, 791 

Carnal  knowledge  of  woman,  576 

Carriers,  525 

i>^a«  sa« , 

writ  of,  686 

form  for  same,  686,  n. 

Case, 

action  of,  its  origin,  610,  617 

its  nature,  617 

declaration  in,  618 

general  issue  in,  655 

Casual  ejector,  620 

Census, 
federal, 
Statey 
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Certainty  in  pleading,  647 

Certificate, 

of  denosit  is  negotiable,  502 

of  acknowledgment,  422,  461 

of  depositions,  674 

form  for  same,  674 

of  registry,  140 

of  enrolment,  144 

under  insolvent  act,  639 

Certiorari,  writ  of,  685 

Cessions  of  territory  by  the  States,    41 

Cestui  que  trust,  371 

Challenge, 

of  jurors  in  civil  cases,  665 

criminal  cases,       769 
of  grand  jurors,  756 

to  fight  a  duel,  579 

to  fight  at  fisticuffs,  569 

Champerty,  227, 419 

Chancellor,  55 

Chancery,  court  of,  see  Equity,  55,  697 
Character  and  reputation  distin- 
guished, 623 
Charge  to  grand  jury,  758 
to  petit  jury,  679 
Chariteble  trusts,  376,  n.,  239 
Charters, 

of  corporations,  231 

inviolability  of,  236 

how  construed,  237 

Chattels, 

meaning  of,  63 

real,  63 

mortgage  of,  363 

Cheating,  see  Fraud,  474,  588 

Checks, 

and  balances  of  government,     26 
on  banks,  157,  486,  51 1 

Child  and  parent,  275 

Children,  rijihts  and  duties  of,        280 
Chose  in  action,  463 

cannot  be  assigned,  498 

Circuits, 

federal,  111 

State,  111 

Citation, 

of  guardians,  288 

of  administrators,  303 

Citizens,  who  are,  121,  147 

Citizenship,  how  acquired,  148 

City,  66 

Civil  law,  57 

Clerks  of  court,  114 

Close,  meaning  of,  615 

Codicil,  409 

Codification,  58,  808 

Coins, 

regulation  of,  153 

counterfeiting  by  State  law,     585 
counterfeiting  by  law  of  U.  S.,  591 


Collisions,  744 

Colonies,  34 

Colored  persons,  188 

Columbia,  District  of,  178 

Comity  between  nations,  797 

Commander-in-chief^  99 
Commerce, 

power  to  regulate,  137 

with  foreign  nations,  139 
among  the  several  States,         141 

with  uie  Indian  tribes,  145 

Commercial  law,  138 

rights,  788 

treaties,  139 
Commission, 

of  officers,  102 

to  take  depositions,  675 
Commissioner, 

of  county,  106 

of  insolvents,  689 

in  chancery,  714 
Commitment, 

of  bill,  90 

of  prisoner,  754 

Committee,  legislative,  88,  n.,  90 

Commodatum,  522 

Common, 

law,  nature  of,  53 

law,  introduction  here,  53 

right  of,  313 

tenant  in,  344 

recovery,  415 

carrier,  525 

Commons,  public,  315 
Compact, 

social,  23 

between  States,  31,  67 
Compensation, 
of  legislators, 
of  presidentj  &c., 
of  judges. 
Competency, 

of  witnesses,  671,814 

Compounding  crimes,  590 

Concealment  of  crimes,  590,  598 

of  thief,  583 

Condition,  estates  upon,  347 

in  contracts,  497,  n. 

in  negotiable  paper,  500 

Conditional  limitation,  349 

Confederation,  articles  of,  30 

Confession, 

of  judgment,        293,  502,  684,  n. 

of  judgment,  negotiability,      5(J2 

of  hill,  708,712 

and  avoidance,  plea  in,  656 

of  guilt,  763 

Confinement  in  prison,  201,553 

Conflict  of  iurisdiction,  127 

of  laws,  796 


31,67 

87 

99 

111 
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Confusion  of  goods,  885 
Congress, 

continental,  86 

of  United  States,  78 

Connecticut,  session  of^  89,  n.,  41 
Consanguinity,  how  reckoned,       402 

Consent  rule,  620 

form  of,  620,  n. 

Conservators  of  the  peace,  750,  753 
Consideration, 

motive  distinguished  from,  464.  n. 

of  deeds,  429 

imported  by  seal,  493 

of  contracts  in  general,  464 

antecedent  debt,  504 
Conspiracy, 

to  destroy  a  ship,  601 

Constables,  114 
Constitution, 

idea  of,  25,  50 

of  United  States,  37,  70 

of  Ohio,  46 

amendment  of,  227 

proposed  changes  of,  807 

Constitutional  law,  67,  807 

Constitutionality  of  laws,  29,  73 

Consuls,  789 

Consulting  power,  100 

Contempts, 

legislative,  88 

of  court,  629 
Continental, 

congress,  86 

money,  155 

Continuance  of  causes,  662 

Contraband  of  war,  795 

Contracts, 

definition  of,  464 

inviolability  of,  217 

consideration  of,  464 

parties  to,  469 

assent  in,  470,  n. 

subject-matter  of,  473 

entire,  497,  n. 

immoral,  473 

against  public  policy,  473 

fraudulent,  474 

against  law,  4S6 

usurious,  487 

for  lawful  interest,  489 

express,  491 

what  must  be  in  writing,  491 

under  seal,  492 

of  record,  496 

implied,      ,  496 

negotiable,  498 

of  sale,  514 

of  bailment,  520 

of  principal  and  surety,  531 

of  msurance,  533 


Contracts, 

of  liens,  541 

actions  of,  610 

real,  how  executed,  731 

spfseitc  performance  of,  735 

foreign,  801 

Convention, 

federal,  87 

Conversion  in  trover,         885,  n.,  615 
Conveyances, 

in  general,  413,  812 

by  feoffment,  414 

by  fine,  414 

by  common  recovery,  415 

bargain  and  sale,  415 

by  lease  and  release,  416 

by  title  bond,  417 

without  title,  418,  588 

without  possession,  418 

pending  suit,  419 

of  too  much,  419 

fraudulent,  417,  588 

defective,  cured  in  equity,  375, 738 

Coparceners,  343 

Copartners,  245 

Copyright,  regulations  of,       161,  385 

Coroner,  106 

Corporal  punishment,  552 

Corporations, 

defined,  230 

how  created,  232 

defective,  if  a  partnership,  242,  n. 
policy  of,  233 

various  kinds  of,  234 

inviolability  of,  216-219,  235 

powers  of,  216,  n.,  237 

usurious  contract,  ultra  vires,  489 
conveyances  by,  434 

dissolution  of,  242 

foreign,  798 

Corpse,  543,  n.  (d) 

digging  up,  569 

Correspondence, 

cnminal,  with  foreign  nations, 

599 
Corruption  of  blood,  204 

Costs, 

of  court,  677 

in  chancery,  708 

Counsel,  right  of  accused  to  have,  203 

Counsellors  at  law,  114 

Counterfeiting, 

by  State  Taw,  584 

by  law  of  U.S.,  591 

Counts, 

in  pleading,  646 

several,  648 

common,  649 

declaration  in  assumpsit 

on  same,  649,  n. 


County, 

how  laid  out,  ' 

officers  of,  ■   li 

Coupons,  Degotiable,  & 

Courts, 

federal,  or^apizataon  of,  1 

jurisdictJon  of,  1 

State,  oi^aniialJon  of,  1 

jurisdicUoD  of,  1 

Babordinate  officers  of,  1 

procedure  in,  •       ft 

Covenant, 

action  of,  6 

declaration  in,  6 

general  issue  in,  6 

CoTenanta,  ^ 

in  a  deed,              '  4 

in  a  lease,  4 

Coverture,  2 

Creditor's  bill,  7 

Ciitnes, 

power  to  pnoiih,  I 

propo«<ed  reform  in  the  law 

of,  680, 8 

nature  of,  & 

faow  ascertained,  & 
must  be  defined  beforehand,    6: 

vho  are  excusable  for,  & 

participation  in,  5i 

punishable  by  State  law,  51 
against  the  public  welfare,      5t 

against  private  persons,  5* 

against  private  property,  5t 
punishable  by  Congress, 

190,  204,  5! 
against  the  currency,  5i 
on  the  higli  seas.         _  593,  7< 
against  tlie  law  of  nations,       5( 
against  the  government,  5! 
in  places  of  eiclusive  jurisdic- 
tion, 093,  6( 
against  the  revenue,  6( 
again nt  commerce,  Q( 
against  tlie  Indians,  fl( 
against  the  post-offloe,  6C 
against  foreign  nations,  696,  6( 
by  federal  officers,  6C 
as  between  nations,  SC 
Criminal  proceedings,  7f 
Cross-bill,  71 
Currency, 

power  to  regulftta,  \l 


594,1 


otTcnces  against, 
Curtesy, 
CatUpg-  orimeof, 


Damages, 

is  general, 

puuitive, 

on  protested  bill^ 
Day,  in  law,    . 
Dead  bodies 


property  in, 
eai  and  dumb 


Deaf  and  dumb  persoDB,  £ 

Death, 

civil  and  natural,  ] 

presumption  of,  259, 

punishment  of,  { 

Debt, 

action  of,  ( 

declaration  in.  f 

general  issue  in,  664-( 

Debtore, 

insolvent,  ( 

absconding,  Qll, ', 

Declaration, 

of  independence, 

in  debt,  I 

in  covenant,  | 

in  asBumput,  i 

in  trespass,  < 

in  detinne,  i 

in  replevin,  i 

incase,  i 

in  ejectment,  i 

rules  for  framing,  i 

Decree  in  chancery,  ; 

form  of,  718, 

in  admiralty,  ; 

Dedication  to  public  OBes,  313, 

Dedimus  pcjtestatcm,  ( 

Deed, 

di'finition  of,  ^ 
kinds  of,  ^ 
how  executed,  i 
consideration  of,  4 
parties  to,  4 
by  infants  and  guardians,  4 
by  idiota  and  lunatics,  4 
by  married  women,  4 
by  partners,  4 
by  corporations,  4. 
by  attorneys  in  fact,  4; 
by  shcritTs,  4; 
by  commissionera  of  insol- 
vents, 4; 
by  auditors,  4j 
detective,  remedy.  366,  1 
words  of  inheritance,  324  n 
829,1 


by  executors  and  administn- 
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Deed, 

form  of  a  qnitclaim, 
form  of  a  warranty, 
introduction  of, 
granting  clause  of, 
descriptive  clause  of, 
habendum  clause  of, 
covenants  of, 
conclusion  of, 
certificate  of. 


446 
446 

448 
448 
450 
452 
453 
460 
461 


foreign,  how  executed,     430,  801 

of  a  corporation,  240,  433 

of  a  partnership,  249,  433 

Default, 

in  law,  643 

in  chancery,  713 

in  admiralty,  747 

Defeasance,  in  a  mortgage, '    356,  461 

Defence, 

national,  173 
of  self,  see  Self  Defence, 

in  civil  cases,  660 

in  chancery  cases,  705 

in  criminal  cases,  762 

in  admiralty  cases,  747 

Definitions,  48 

of  crimes,  813 

Delictum,  meaning  of,  609 

Delivery, 

of  a  deed,  425 

of  goods  to  vendee,  518 

Democracy,  meaning  of,  25 

Demurrer, 

in  civil  cases,  651 
form  of  general  and  special,     652 

in  chancery  cases,  706 

form  for  same,  706,  n. 

in  criminal  cases,  765 

form  for  same,  764,  n. 

to  evidence,  678 

'form  for  same,  678,  n- 

Denizen,  not  recognized  here,  147 

Department, 

legislative,  77 

executive,  93 

judicial,  108 

of  State,  104 

of  treasury,  105 

of  war,  106 

of  navy,  106 

of  post-office,  106 

of  home  or  interior,  106 

Departure  in  pleading,  659 

Deposit, 

bank  of,  157 

contract  of,  520 

Depositions, 

how  taken,  675,  748 

forms  in  taking,  676 


Descent, 

how  differs  from  purchase,      879 

title  by,  395 
what  property  acquired  by,      396 

in  parcenary,  397 
per  capita  and  per  stirpes,  397 
of  ancestral  ana  non-ancestral 

property,  397, 811 
to  aliens,  398 
to  bastards,  398 
to  posthumous  children,  399 
to  lineal  descendants,  400 
to  brothers  and  sisters,  400 
to  other  specified  relatives,       401 
to  next  of  kin,  402 
to  husband  or  wife,  403,  812 
by  escheat  to  the  State,  403 
Description  of  land  in  a  deed,  450 
Despatches,  carrying  of  hostile,      796 
Destruction,  malicious,  of  prop- 
erty, 589 
Detamer,  forcible.  333,  626 
Detention,  domestic,  205 
Detinue, 

action  of,  616 

declaration  in,  616 

general  issue  in,  655 

Devise,  title  by,  see  TVill,  404 

Diligence  defined,  520 

Diplomatic  rights,  785 
Disability, 

plea  to,  653 

in  statute  of  limitations,  692 

Disbarment,  115 

Disclaimer  in  chancery,  706 

form  of,  706,  n. 

in  patents,  172 

Discount,  bank  oi^  *  157 

Discovery, 

title  by,  33 

in  equity,  734 

in  art  or  science,  161 
Dissolution, 

of  marriage,  265 

of  corporations,  242 

of  partnerships,  252 

Distraining,  607 

Distribution  of  estates,  305 

District  courts.  111 

District  of  Columbia,  178 

Disturbance  of  meetings,  569 

Divisions  of  law,  10,  43 
Divorce, 

jurisdiction  of,  265,  732 

causes  of,  265 

consequences  of,  270 

dower,  390,  n. 

how  obtained,  269,  732 

Dockets  of  court,  636,  707 

Domain,  public,  39,  797 
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Domestic, 

detention, 

205 

relations. 

254 

Domicile, 

798 

Dower, 

• 

who  may  have. 

887 

of  what, 

887 

how  forfeited. 

888 

how  assigned, 

892,  729 

Drunkenness, 

how  affects  contracts, 

471,  740 

how  crimes. 

287,  558 

Due  biU, 

501 

Duelling,  punishment  of, 

579 

Duplicity,  in  pleading. 

648 

Duress, 

472 

Duty,  moral  and  legal, 

23,48 

on  imports,  &c., 

128 

K 


Easements, 

public, 

private. 
Education, 
Ejectment, 

action  of, 

declaration  in, 

general  issue  in. 
Elections, 

how  conducted, 

offences  relating  to, 

of  president, 
Electors,  qualifications  of, 
Elegit,  tenant  by, 
Embargo,  power  to  lay. 
Embezzlement, 
Emblements, 
Eminent  domain. 
Engrossment  of  bills. 
Enrolment, 

of  bills, 

of  vessels. 
Entailed  estates  prohibited. 
Enticing, 

action  for, 
Entry, 

on  land  not  necessary  to  title,  330 

forcible,  333,  626 

Enumeration, 

of  population,  see  Census,         80 

of  feaeral  powers,  128 

Equality,  22,  198 

Equitable, 

estates,  365 

liens,  366,  n.,  378 

mortgages,  378 

mortgage  of  an  equity,       857,  n. 


814 

817 

48,  223,  276 

618 
619 
655 

82 

564,565 

95 

82 

851 

193,  791 

583 

327 

210-213 

90 


90 
144 
351 
579 
625 


7,  55,  697 
698 
699 
699 
699 
700 
722 
357 


Equity, 

general  nature  of, 

how  differs  from  Law, 

in  this  country, 

in  this  State, 

how  ascertained, 

course  of  proceeding  in, 

subjects  of  jurisdiction  in, 

of  redemption. 
Error, 

writ  of,  in  civil  cases,  684 

form  for  same,  685,  n. 

writ  of,  in  criminal  cases,        774 

from  federal  to  State  courts,  117, 

123 
Escape  of  prisoner,  aiding  in, 
Escheat  oi  lands  to  the  ^te, 
Escrow, 
Estate, 

meaning  of, 

of  freehold  and  less  than  fr^e- 

^  hold, 

in  fee, 

for  life, 

for  years, 

at  will, 

at  sufferance, 

in  reversion, 

in  remainder, 

in  common, 

upon  condition, 

restraint  on  alienation, 

in  tail, 

by  statute  merchant,  staple, 
and  elegit, 

by  mortgage, 

equitable. 
Estoppel, 
Estovers, 
Estrays, 
Evidence, 

in  civil  proceedings, 

of  records, 

of  writings  not  recorded, 

of  witnesses  attending, 

of  depositions, 

circumstantial, 

reasonable  doubt, 

in  chancery  proceedings, 

in  criminal  proceedings, 

in  admiralty  proceedings, 

changes  in  the  law  of, 

demurrer  to, 

form  for  same, 

perpetuation  of, 

marshalling  of, 
Examination, 

of  witnesses,  673 

of  prisoner,  753,  754 

Exceptions,  bill  of,  678 


565 
403 
425 

822 


822 
824 
825 
829 
882 
838 
834 
835 
844 
847 
850,  n. 
851 


352 
358 
365 
4r)9 
326 
384,  543 

666,804 
667 
668 
669 

675,  713 
666 
679,  n. 
713 
770 
748 
814 
678 
678,  n. 
732 
667 


IND£X« 


829 


Exceptions, 

form  for  same,  678,  n. 

to  answer  in  chancery,  712 

form  for  same,  712,  n. 

to  master's  report,  715 

in  admiralty  cases,  747 

Exchange, 

of  products,  medium  of,  153 

bill  of,  606 

Excise,  129 

Exclosive  legislation,  of  Congress, 

178, 181 
Execution, 

in  civil  cases,  686 

in  chancery  cases,  724 

in  criminal  cases,  775 

in  admiral^  cases,  748 

sale  of  land  on,  438 

on  undivided  share,  844,  n. 

Executive  department,  28,  03 

Executor,  see  Administrator,  800,  800 

Executory, 

devise,  840,  840,  n. 

contract,  463 

Exemplification  of  records,  667 

Expatriation,  right  of,  149 

Exports,  not  taxable,  131 

Ex  post  facto  laws,  219,  222,  551 

Expulsion, 

of  members  of  the  legislature,   88 
of  members  of  corporations,    239 
Extension  of  time  as  to  surety,       532 
Extortion, 

by  State  officers,  565 

by  federal  officers,  604 


F. 


Factor, 

294 

False  imprisonment,        204,  628,  753 

False  pretences. 

589 

Fealty, 

809 

Fee, 

simple. 

825 

conditional, 

825 

Fees,  taking  unlawful, 

565,604 

Felony, 
Females, 

598 

political  condition  of, 

255 

unmarried,  rights  of, 

256 

married,  righto  of, 

256,  810 

Feme, 

sole, 

256 

covert. 

256,  810 

Feoffment, 

809,  414 

Feud, 

808 

Feudal  system, 

- 

its  origin, 

808 

its  nature, 

808 

Feudal  system, 

slight  traces  of  it  here,  809 

Fief,  809 

Fieri  facias,  686,  749 

form  of,  687,  n. 

Fine, 

conveyance  by,  414 

punishment  by,  552 

Fire, 

insurance  against,  586 
offences  relatmg  to,  588,  600,  602 

Fishing,  rights  of,  817,  n.,  319 

Fixtures,  321 

Forcible, 

entry  and  detainer,   833,  625-626 

civil  injuries,  614,  617 

Foreclosure  of  mortgage,  858 

mode  of,  729 

Foreign, 

relations,  103 

commerce,  139 

nations,  crimes  against,  596,  603 

territory,  purchase  of,  40,  193 

marriages,  259, 798 
wiUs,                           411,  n.,  413 

deeds,  430 

bills  of  exchange,  506 

records,  667 

corporations,  791 

contracts,  801 

judgments,  805 

Forfeitures, 

of  estates,  204,  419,  n.,  420 

of  lease,  832,  n. 

by  alienation,  350,  n. 

of  land  for  taxes,  442 

Forfeitures  and  penalties, 

relieved  in  equity,  741 

Forgery, 

by  State  law,  584 

form  of  indictment  for,  584 

by  law  of  U.  S.,  592 

Fornication,  577 

Fraud, 

definition  of,  474 

between  the  parties,  474 

as  to  third  persons,  474 

statute  of,  475 

equity  jurisdiction  of,  739 

punisnment  of,  588 

Fraudulent, 

conveyances,  417, 588 

contracts,  474 

Freedom, 

of  nature,  22 

of  debate,  86 

of  the  person,  200,  204 

of  conscience,  205 
of  speech  and  of  the  press,       207 

Freeholas,  822 


830 


DfTDlIX. 


Fagitives, 

from  iustice, 

from  labor, 
Fulness,  in  pleading, 
Funeral  expenses. 


G. 


181,  802 
182 
647 
302 


159 


Gallon,  standard  of, 

Gaming, 

how  punished,  567 

contracts  void,  486 

policies  of  insurance,  534 

Garnishee,  641,  642,  724 

chargeable  "with  interest, 

489,  n.  (h) 

Gas,  stealing  of,  583 

General, 

avera^,  545 

issue  m  civil  cases,  654 

forms  for  same,  654 

issue  in  criminal  cases,  766 

Gifts,  468 

Grovemment, 

origin  of,  21 

nature  of,  ■  22-25 

federal  idea  of,  30 

territorial,  43 

change  of,  227 

Governor, 

how  elected,  97 

powers  of,  98 

Grace,  days  of,  510,  n.,  513 

Great  Britain,  title  of,  33 

Grand  jury,  665,  756 

Guaranty, 

must  be  in  writing,  477,  n.,  484 
general  nature  of,  503,  531 

Guardian  and  ward,  282,  709 

who  require,  282 

who  may  be,  282 

powers  and  duties  of,  288,  799 
conveyances  of  realty  by,  289,  431 
ad  litem,  283,  653,  661,  703 


H. 


Habeas  corpus,  205,  631 

form  of  writ  of,  631 

Habendum  clause,  452 
Habitations,  offences  against,  586, 588 

Half-blood,  when  inherits,  401 

Hanging,  554, 774 

Harboring  thief,  583 

Health,  offences  against,  567 

Hearing,  setting  cause  for,  713 

Heirlooms,  63 

Heirs,  see  Descent,  395 


Hereditaments,  64 

incorporeal,  812 

Hereditary  titles  abolished,     148,  270 
High  seas, 

jurisdiction  over,  119,  126 

offences  on  the,  593 

Highways,  197,  314,  n.,  315 

Hired  servants,  289,  497,  n. 

Hiring,  contract  of,  496,  523 

Historical  summary,  33 

Homage,  309 

Homicide,  570 

on  the  high  seas,  594 

Horse-stealing,  581 

House-breaking,  586 

Husband 

and  wife,  254 

power  of,  over  wife's  person,    256 

Sower  of,  over  her  property,    261 
ability  on  her  account,  262 

statute  of  limitations,  693,  n. 

cannot  be  witness  against  her,  264 
right  of,  by  curtesy,  270,  393 

when  her  heir,  396 

Hypothecation,  364 


284 

671,  n. 

285,  n.,  431 

285,  n.,  471 

558 


I. 


Idiots  and  lunatics, 
as  witness, 
conveyances  by, 
contracts  of, 
crimes  of. 
Ignorance  of  law, 

no  excuse,  548 

how  regarded  in  equity,  740 
Illegitimate  children,  see  Bastards,  275 

Imparlance,  662 

Impeachments,  92 

Implied  contracts,  496 

Imports,  131 

Imposts,  129 

Impotence,  divorce  for,  265 
Imprisonment, 

for  debt,  153,  810 

as  a  punishment,  553 

Improvements,  internal,  197 

Incest,  576 

Incidental  powers,  189 

Incorporeal  hereditaments,  312 

Indenture,  what  is  an,  495 

of  apprenticeship,  290 

form  of,  290 

of  lease,  458 

form  of,  447 

Independence, 

declaration  of,  85 
Indians, 

tiUe  of,  33,  41,  810 


iimsx. 


881 


Indians, 

superintendence  of, 
commerce  with, 
offences  against, 

Indictment, 
form  of, 
how  framed. 


106 
145 
601 
202,  759 
759,  n. 
760 


Issue, 

sent  from  chancery  to  a  jury,  714 
in  criminal  cases,  766 


# 


Indorsement  of  notes  and  bills,  504 
Industry,  domestic,  protection  of,  196 
Infants, 

when  partners,  253 

condition  of,  280 

deeds  of,  431 

contracts  of,  281,  471 

suits  for  and  against,      283,  653, 

661,  705 

crimes  of,  558 

Inheritance,  see  Descent,  895 

Injunctions,  619, 725 

Injuries, 

civil,  608 

personal,  with  violence,  578 

Inn-Keepers,  liabilities  o^  524 

liens  of,  543 

Inns  of  court,  9 

Inquest-of  lunacy,  288 

In  rem  proceedings,  737,  745 

Insane  women,  carnal  knowledge 

of,  576 

Insanity,  see  Idiots  and  Lunatics,  284 
moral,  287 

Insolvent, 

laws,  150, 804 

acts  of  this  State,  639 

commissioner,  conveyance  by,  439 
debtors,  assignments  by,    476,  n. , 

480 

estates  of  deceased  persons,     303 

Instance  courts,  744 

Instruction,  see  Education,  223 

of  representatives,  218 

Insurance,  &33 

offpnce  against,  588 

Interest, 

law  refpilating.  487-491,  612 

excluding  a  witness,  671 

power  coupled  with,  298 

Interlineation  of  a  deed,  461 

Interlocutory  judgment  or  decree,  716 
Internal  improvements,  197 

International  law, 

public,  777 

private,  798 

Interpleader,  bill  of,  740 

Intestate,  meaning  of,  800 

Issue, 

in  law,  654 

in  fact,  654 

general,  654 

f  drms  of  same,  654 


J. 

Jail, 

custody  of, 

limits  of. 
Jeofails,  statute  of, 
Jeopardy,  meaning  of, 
Joinder  in  issue, 
Joint-tenancy  abolished. 
Jointure, 
Journals, 

legislative, 

executive, 

of  court. 
Judges, 

how  appointed, 

tenure  of  office  of , 

compensation  of. 
Judgment, 

in  civil  cases, 

forms  of, 

in  criminal  cases, 

arrest  of, 

in  admiralty  cases, 

interest  on, 


107 

640 

647 

203,  760 

651,  707,  714 

343 

257,  389 

88,  687 
667 
667 

106-111 
112 
113 
113 

682 
684,  n. 
773 
682,  773 
748 
490 


confession  of,        293,  502,  681,  n. 
forms  for  same  under  power 

of  attorney,  684,  n. 

non  obstante,  682 

dormant,  683 

foreign,  805 

lien  of,  682,  n. 

Judicial  department,  29,  108 

Jurisdiction, 

in  general.  117,  803 

of  federal  courts,  117 

of  State  courts,  127 

of  chancery  courts,  722 

of  admiralty  courts,  743 

plea  to,  652,  765 

form  for  same,  764,  n. 

Jurisdictional  rights,  781 

Jurors, 

in  civil  cases,  664 

in  criminal  cases,  767 

grand,  665, 756 

Jury, 

trial  by,  how  secured,  203, 226, 663 

Justice, 

public  offences  against,  562 

Justices,  of  the  peace, 

how  elected.  111 

term  of  service,  112 

their  jurisdiction,  127 

examination  before,  754 

Justification  of  bail,  638 


832 
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Kidnapping,  how  poniabedy  679 

Kin,  next  of,  402 


Labor,  implied  contract  for,  496 

Lading,  bill  of,  528 
Land, 

meaning  of,  63 

public,  now  disposed  of,    42,  810 

applications  to  sell,  289,  732 

Landlord  and  tenant,  311,  326 

distraining,  607 

Landmarks,  689, 734 

Language  of  the  law,  2 

Larceny, 

by  State  law,  581 

form  of  indictment  for,  581 

by  law  of  U.  S.,  695,  600 
Law, 

study  of,  1,  9,  20 

language  of,  2 

boc^s  of,  3 

meaning  of,  5 

sources  of,  6 

divisions  o^  7, 11 

of  nature,  21 

of  nations,  11,  777 

conflict  of,  12 

written,  50 

unwritten,  53 

common,  7, 53 
retroactive,  see    Betroactive 

Laws. 

ex  post  facto,        219,  n.  222,  551 

suspension  of,  222 

alien  and  sedition,  194 

bankrupt  and  insolvent,  150 

constitutional,  13,  67 

of  persons,  14,  230 

of  property,  15,  306 

of  crimes,  15,  546 

of  procedure,  15,  605,  803 

reform  of,  20,  605,  813 

Lay  corporations,  234 

League,  nature  of,  30,  68 

Leap-year,  64 

Leases, 

see  Estate  for  Years,  329 

how  executed,  447 

covenants  of,  458 

form  of,  447 

perpetual,  330 

Lease  and  release,  conveyance  by,  416 

Legacy,  405 

Legislation, 

exclusive  federal,  178 

forms  of,  89 


Legislative  department^  28, 77 

Legislature, 

division  of,  77 

how  apportioned,  79 

how  elected,  81 

for  what  time,  81 
duties,  powers,  and  privileges,  86 

Legitimacy  of  children,  799 

Lending,  contract  of,  522 
Letters, 

contract  by,  470,  n. ,  5 1 5 

sending  threatening,  579 

opening  without  rights  602 

of  marque,  173,  791 

rogatory,  748 

publication  of,  169,  n. 

Letting,  contract  of,  522 

Levy  of  execution,  437,  686 

Libel,  580,  623 

how  punished,  580 

form  of  indictment  for,  580 

in  admiralty,  745 
Liberty, 

natural,  22 

personal,  200 

religious,  205 
of  speech  and  of  the  press,       207 
License, 

to  marry,  258 

to  trade  with  aliens,  149 
to  trade  with  Indiana,      146,  601 

for  coasting  trade,  144 
Lien, 

of  State  for  taxes,  441 

equitable,  366,  n.,  375 

in  general,  541 
of  judgments  and  decrees,        682 

of  builders,  642 

of  vendors,  366,  n.,  542 

of  bailees,  542 

of  other  persons,  5-43 

general  and  particular,  544 

how  lost,  544 
Life, 

estate  for,  325 

insurance,  538 

Light,  use  of,  320 
Limitations, 

statute  of,  381,  69  L  804 

as  to  judgment,  683,  n. 

in  equity,  720 

in  criminal  cases,  7r)9 

Limits  of  jail,  640 

Lineal  descendants,  400 

Lis  pendens,  419,  653 

Livery  of  seisin, 

origin  of,  309 

Livery  stable,  lien,  544 

Loan,  contracts  of,  521 

Loss  of  service,  261,  624,  n. 
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Lotteries  prohibited, 
Lunatics,  see  Idiots, 


M. 


667 
284 


Mail, 

see  Post-Office, 

robbery,  bow  punished. 
Maintenance, 

of  legitimate  childreD, 

of  bastards, 

offence  of, 
Majority, 

supremacy  of, 

age  of, 
Malice,  meaning  of. 
Malicious, 

Srosecution, 
estruction  of  property, 

Malpractice  of  physicians. 

Mandamus, 

Mandate,  contract  of. 

Manslaughter, 

form  of  indictment  for, 
in  Federal  jurisdiction, 

Manufactures,  protection  of, 

Maritime  law,  see  Admiralty. 

Market  overt, 

Marque  and  reprisal,  letters  of, 


Mluriage, 
age  of, 

settlements  preceding, 
preliminaries  of, 
by  whom  solemnized, 

Property  acquired  by, 
reach  of  promise  of. 


161 
602 
418 
277 
276 
227,419 

24 

62.  65,  257 

672 

624 
689 
680 
632 
621 
671 
670 
600 
197 


518 
173, 
791 


257 
257 
258 
259 
886 

266,  n., 
477,  n. 

260,  798 


foreign. 

Married  women, 

rights  of,     263,  270,  272,  n.,  810 

deed  of,  432 

contracts  of,  262,  472 

crimes  of,  263 

Marshal,  114, 746 

Marshalling  securities,  740 

of  evidence,  667 

Master  and  servant,  289,  800 

enticing  servant  away,  625 

Master  in  chancery,  714 

Masters  of  vessels,  295,  n. 

Maxims,  legal,  8,  n. 

Mayhem, 

.by  State  law,  678 

by  law  of  U.  S.,  694,  600 

Measures  and  weiffhts, 

how  regulated,  158 

Mechanic's  liens,  5i2 

Merger,  of  simple  contract  in  spe- 
cialty. 


Mesne  profits,  625 

Metals,  precious,  154 

Metes  and  bounds,  450 
Military, 

academy,  194 

power,  99 

Militia,  176 

Minora,  see  Infants,  275 

Misdemeanor,  see  Crime,  647 

Misnomer,  663 

form  of  plea  of,  764,  n. 

Misprision,  698, 600 

Mistake  corrected  in  equity,  738 

Mittimus,  755 

form  of,  764,  n. 

Mixed  actions,  610 

Monarchy,  27 

Money, 

functions  of,  153 

metallic,  154 

paper,  155 

power  to  borrow,  136 

Monomania,  287 

Monopolies,  233 

Month,  65 

Morals,  offences  against,  667 

Mortgages, 

nature  of,  353,  729 
form  of,  446,  n.,  461 
form  of,  with  power  to  sell,  446,  n. 

how  foreclosed,  858,  729 
proposed  simplification  of,       811 


237,  368 

188 

600,  n. 

48,  200,  n. 

670 


Mortmain,  statute  of, 
Mulattoes, 
Municipal  bonds. 
Municipal  law. 
Murder, 

by  the  State  law, 

form  of  indictment  for,  in  the 
first  degree,  570 

form  of  indictment  for,  in  the 
second  degree,  570 

by  the  law  of  U.  S.,  600 

Mute,  standing,  when  arraigned,    763 


N. 

Nations, 

equality  of, 

independence  of, 

rights  of, 

jurisdictional, 

proprietary, 

diplomatic, 

commercial, 

belligerent, 

neutral, 

law  of, 

foreign,  offences  against. 


494,  496 1  National  bank, 
53 


780 
780 
781 
781 
783 
785 
788 
789 
794 
777 
606 
104 


884 


Natural  liberty, 
Naturalization, 
Nature,  state  of, 
Navigation,  see  Commerce, 

interference  with, 
Navy, 
Ne  exeat, 
Necessaries, 
Negligence  defined. 
Negotiable  contracts, 

requisites  of, 

how  negotiated, 

various  kinds  of, 

common  form  of, 

rights  of  the  parties  to, 
Negroes, 
Neutral  rights. 
New  trial, 

in  civil  cases, 

in  criminal  casesy 
Next  of  kin, 

friend. 
Nil  debet, 
Nisi,  decree, 
Non  assumpsit, 

cepit, 

detinet, 

est  factum, 
Nonsuit, 
Not  guilty, 

m  civil  cases, 

in  criminal  oases. 
Notary  public, 
Note,  promissory, 
Notice, 

to  quit, 

to  take  depositions^ 

form  for  same, 

actual, 

constructive, 

with  the  general  issue, 

form  of,  of  set-off, 
Nuisance,  569, 

Nul  tiel  record, 
Nuncupative  will, 


22 

147,  810 
21 
137 
569 
174 
724 
283 
520 
498 
504 
506 
606 
506 
512 

188,661 
794 

681 
772 
402 
283,  661 
654 
717 
654 
654 
655 
654 
677 

655 

767 

609,788 

479-514 

333 

675 

674,  n. 

865,  n. 

427 

658 

658 

606,  626 

663 

408 


O. 

Oatb,  see  also  Perjury, 

difference  between,  and  affir- 


mation, 

685,  n. 

forms  of  same. 

671,  n. 

of  president, 

99 

of  jurors, 

665,  n.,  757 

form  for  same. 

757 

of  witnesses, 

671 

form  for  same. 

671,  n. 

Obligation, 

moral  and  legal, 

22,48 

Obligation, 

of  contracts,  see  BetroaetiT* 

Laws. 

Obiter  dicta,  64,  n. 

Occupancy, 

Indian  right  of,  146 

title  by,  879,  619 

realty  acquired  bj,  380 

personalty  acquired  by,  384 

Occupying  claimant  law,  383 

Offences,  see  Crimes,        546,  802,  813 

Officers, 

in  general,  26 

executive,  03 

judicial,  108 

subordinate  federal,  104 

crimes  by,  603 

subordinate  State,  106 

county,  106 

townsmp,  107 

subordinate  offioera  of  oouri,     113 
resistance  to,  565,  599 

neglect  of  duty  by,  567,  604 

oppression  by,  565,  604 

Official  misconduct, 

how  punished,  565,  604 

Ohio, 

admission  of,  into  the  Union,    46 
grants  to,  89,  n. 

constitution  of,  46 

company,  42 

river,  boundary  by,         89,  n.,  43 

Orders  to  pav  money. 

Ordinance  of  1787, 

Organization, 
of  society, 
of  courts, 

Original  writ, 

Outlawry, 

Overseers  of  the  poor, 

Overt, 

act  of  treason, 
market, 

Oyer, 

form  of  demanding, 

r. 


506 
44 

21 

111 

629 

643 

107,  224 

597 

518 

648,  662 

662,  n. 


Panel  of  jurors,  665,  769 

Paper  money,  ^  155 

Papers,  production  ot  in  equity,     734 


Parceners, 

343 

Pardon, 

100,  774 

Parent  and  child, 

275,  799 

loss  of  service. 

625 

adoption,  inheritance, 

400,  n. 

Parol 

demurrer, 

652 

contract, 

492 

discharge  of  contract. 

408,  n. 

UIDISX. 

8^ 

Parol, 

Persons, 

evidence. 

060,673 

offences  against, 

570 

Parties, 

Petition, 

to  a  deed, 

430 

right  of. 

218 

to  a  contract, 

469 

in  chancery, 

701 

to  a  suit,                    609,  732,  745 

for  dower, 

729 

married  woman, 

264 

for  partition. 

730 

Partition, 

844 

to  execute  real  contracts, 

,         731 

how  obtained, 

730 

to  sell  land. 

732 

Partnerships, 

245 

for  divorce. 

732 

bow  created, 

246 

Physicians,  malpractice  of, 

580 

name  of,  how  nsed. 

247 

Pillory. 

552 

capital  stock  of, 

248 

Piracy, 

593 

lands  of, 

249,  388 

Place,  divisions  of, 

65 

authority  of  each  partner,        249 

Plea, 

liabilities  of. 

250 

in  civil  cases, 

652,  658 

defective  corporation, 

242,  n. 

forms  of,                    664, 

655,658 

remedies  of, 

251,  738 

in  chancery  cases, 

708 

di&solution  of. 

252 

form  for  same, 

709,  n. 

Partners,  conveyance  by, 

433 

in  criminal  cases, 

764 

Part  owners, 

346 

forms  for  same. 

764,  n. 

Part  performance, 

486,  n. 

Pleading, 

644 

Party  wall, 

318 

proposed  reform  of, 

814 

Passports, 

141, 149 

Pledges, 

522 

violation  of,  how  punished,      596 

Poisoning, 

579 

Patent, 

Policv  of  insurance, 
Poll  book. 

533 

for  land, 

43 

83 

rights. 

161,  169 

deed, 

448,  495 

Patronage  of  government. 

103,  807 

tax, 

134 

Paupers,  how  provided  for, 

224 

Poor,  how  provided  for, 

224 

Pawns, 

356,  522 

Posse  comitatus. 

629 

Peace, 

Possession,  right  of. 

878 

justices  of, 
biU  of, 

111 

title  presumed, 

512 

723 

Possibilities,  sale  of, 

839,  n. 

conservators  of, 

750 

Posthumous  children, 

277,  899 

offences  against. 

569 

Postliminy, 

793 

Penal, 

Post-office, 

bonds. 

495 

power  to  regulate. 

161 

sanctions, 

32 

department, 

106 

statutes. 

51 

offences  relating  to. 

602 

Penalties,  how  treated  in  equity,  495, 

Pound, 

159 

741 

Powers, 

Pendency  of  suit, 

418,  65.5 

of  government. 

23 

Penitentiary, 

550 

how  divided. 

28 

Performance,  specific. 

735 

federal  and  State, 

67 

Perjury, 

legislative. 

77 

under  the  State  law, 

562 

executive, 

99 

form  of  indictment  for, 

562 

judicial. 

108 

under  law  of  U.  S  , 

599 

enumerated, 

128 

Perpetuating  testimony. 

733 

incidental. 

189 

Perpetuities,  statute  against. 

336, 

of  attorney, 

293,  434 

347,  n.,  372 

forms  of,                 293  n 

.,  434,  n. 

Personal, 

Practice, 

605 

property, 
liberty. 

62,801 
200 

Preamble  of  a  statute, 
Precedents, 

52 

actions, 

610 

in  law, 

63,60 

Personation,  false, 

564,  599 

in  chancery. 

701 

Persons, 

Precipe, 

630 

divisions  of, 

61 

form  of. 

629 

law  of, 

14,  230 

Prescription, 

232 

836 
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756 
94 
95 
95 
98 
98 
99 
99 

207 

676,  764 

259,  n. 

725 


559 
292 
530 
196 


PreseDtment, 

President, 

term  of  senrioe^ 
how  elected, 
qualifications  of, 
compensation  of, 
oath  of, 
powers  of , 

Press,  liberty  of  the, 

Presumptive  evidence, 
of  death, 

Prevention, 

of  other  injuries, 

Principal, 

and  accessory, 
and  agent, 
and  surety, 

Priority  of  debts  to  U.  S., 

of  debts  due  by  deceaysed  per- 
sons, 302 

Prison  limits,  640 

Prisoners,  escape  of,  565 

Privilege, 

from  arrest,  86,  636 

from  testifying,  671 

Privileged  communications,      623,  n. , 

672 

Probate  of  will,  *       410,  411,  n. 

Procedure,  law  of,  604,  804,  813 

Proceeding, 

in  civil  cases,  605 

in  chancery  cases,  697 

in  admiralty  cases,  742 

in  criminal  cases,  750 

Process,  628, 746 

Prochein  ami,  283,  661 

Proclamation  for  defendant,  635 

Proctors  in  admiralty,  745 

Profert,  647, 662 

Professional  success,  815 

ethics,  816 

Prohibitions  of  the  constitution,     25, 

76 

Promise,  how  differs  from  a  con- 
tract 464 
for  benefit  of  third  person,  468,  n. 

Promissory  notes,  498-514 

Promulgation  of  laws, 

Proof,  see  Evidence, 

Property, 

divisions  of,  62,  801 

law  of,  306,  811 

security  of,  209 

for  public  uses,  209 

ancestral  and  non-ancestral,     897 
unleviable,  724 

offences  against,         580,  589,  625 

Proprietary  rights,  783 

Prosecuting  attorney,  116 

Prosecution,  malicious,  624 


52 


666 


Protection, 

of  the  States,  188 

of  domestic  indnatiy,  197 

Protest, 

in  legislation,  90 

of  bills  of  ezchaDge,  509 

Proxy,  238 

Public  lands,  a9,  811 

Punishment, 

object  of,  81,  546 

corporal,  552 

by  fine,  552 

imprisonment,  553 

death,  554 

how  apportioned,  556 
by  express  power  of  Congress,  150 

by  incidental  power,  196 

how  restrictec^  202 

by  legislative  bodies,  88 

reform  of,  813 

Purchase, 

how  differs  from  descent,  379 

title  bjr.  413 

of  foreign  territory,  40,  193 


Q. 

Qualifications, 

of  electors,  82 

of  legislators,  84 
of  president  and  vioe-preflident,  98 

of  jurors,  664 

Quantum  meruit,  496 

Quasi  corporations,  235 

Quia  timet  bill,  740 

Quieting  of  title,  723 

Quitclaim  deed,  454 
form  of,                                446,  n. 

Quit,  notice  to,  333 

Quorum,  86 

Quo  warranto,  633 


R 

Racing,  when  prohibited, 
Rape, 

form  of  indictment  for, 
Ratification, 
Ratio  of  representation. 
Real, 

actions, 

chattels, 

contracts, 

property,  63, 

Realty  of  a  partnership, 
Reasonable  doubt. 
Rebutter, 
Receipt  in  a  deed, 


568 

576 

576 

298,  n. 

79,  80 

610,  620 

63 

731,  735 

625,  801 

249,  388 

680,  n. 

657 

44'» 
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42 

264,  715 

582 

638,753 

496 

6:38 

755,  n. 

106 

496 

667 

667 


Beceiver, 

of  public  money, 

in  chancery, 

of  stolen  goods, 
Recognizance, 

what  is, 

form  of,  of  special  bail, 

form  of,  of  prisoner. 
Recorder  of  deeds, 
Records,  specialties  of, 

legislative, 

ezecntive 

judicial,  '  667,  688,  721,  774 

forms  for  same,  688,  n.,  721 

774,  n. 

of  this  State, 

of  the  United  States, 

of  sister  States, 

of  foreign  countries, 

of  wills, 

of  deeds, 

vacating, 
Recovery,  common, 
Redemption, 

equity  of, 

of  land  sold  for  taxes, 
Redress, 

right  of, 

various  kinds  of. 
Reform,  legal, 
liegister. 


667 
668 
179,  668 
668 
411 
'426 
599 
415 

857 
443 


225 

605,  608 

20,  605,  n.,  807 


of  land  office, 

of  treasury, 

of  writs, 

of  vessels. 
Rehearing, 
Rejoinder, 
Relations, 

foreign, 

of  the  States, 

domestic. 
Religion, 

offences  against, 

freedom  of. 
Religious  belief,  want  of,  in  wit- 
nesses. 


42 
105 
610 
140 
718 
657 

103 

67,796 

254 

568 
205 

671 

Remainders,  835,  811 
Remedies, 

at  law,  609 

in  chancery,  698 

Remittitur,  681,  n. 

Removal  of  causes  to  U.   S. 

courts,  120 

Removal,  power  of,  102 

Rent,  331 

to  whom  belongs  in  sheriff's 

sales,  439,  n. 

Repleader,  682 
Replevin, 

action  of,  616 


Replevin, 

declaration  in, 

writ  of, 
form  for  same, 

bond, 
form  for  same, 

l^eneral  issue  in, 
Rephcation, 

at  law, 

in  chancery, 

form  for  same, 

in  admiralty, 
Reports, 
Representation, 

principle  of, 

ratio  of, 

among  heirs. 
Representatives, 

see  Legislatures, 

right  to  instruct, 
Reprieve,  see  Pardon, 
Reprisal, 

Reputation  is  not  character, 
Rescue  of  persons  arrested. 
Resisting  officers. 
Respondentia, 

Retroactive  laws,         102,  n. 

214,  219, 

inheritances. 
Return  of  process, 
Revenue, 

bills  of, 

federal. 

State, 

offences  against. 
Reversions, 
Review,  bill  of, 
Revivor,  bill  of, 
Revocation, 

of  powers, 

of  wills, 
Revolution, 

American, 

right  of. 
Rider  to  a  bill, 
Right,  meaning  of, 
Rights, 

division  of, 

bill  of, 

of  admiralty, 
Riots. 
Rivers,  118  n., 

obstruction  of, 

interference  with  buoys. 
Roads, 

offences  relating  to, 
Robbery, 

by  State  law, 

form  of  indictment  for, 

by  law  of  U.  S., 


617 
643 
643 
643 
643 
655 

657 

709 

709,  n. 

747 

55 

25 

81 

397 

77 

218 

100 

606,791 

623 

565,  599 

565,  599 

364 

,  152,  n., 

222,551 

395,  n. 

635,  705 

89 
128 
134 
600 
334 
720 
721 

298 
408 

84 

227 

90 

22,48 

49 
198 
792 
569 

815,  316 
569 
569 

198,  315 
569 

581 

584 

593,  602 


838 


Koman  law, 

Rale  in  SheUey's  case, 

Ralet, 

of  legUlation, 

of  court, 


S. 


57 
336,812 

88 
ei6,701 


Sabbath,  breach  of,  63,  n.,  568 

Safe-conducts,  149 

violations  of,  596 

Salaries,  see  Compensadon,       87,  98, 

111 

Sale,  bargain  and,  415 

contract  of,  514 

by  agent,  298,  n. 

without  title,  418,  588 

Salvaffe,  543 

Sample,  sales  by,  517 

Sanctions  of  law,  31 

Scandal,  207, 623 

Schools,  see  Education,  43,  223 

Scilicet,  650 

Scire  facias,  630 

Sea  letter,  141 

Seals, 

in  general,  421,  492 

negotiability,  499,  n. 
abolished,                     494,  n.  (a) 

of  corporations,  240 

public,  667,  668 
Seamen  not  to  be  left  in  foreign 

countries,  594 

contracts  of,  472,  n. 

Searches  and  seizures,  201 

Search  warrant,  form  of,  ^      751 

Seas, 

high,  jurisdiction  over,     119,  126 

offences  upon,  593,  600 

Secretaries,  104 
Security, 

assignment    of,   apart   from 

debt,  356,  n. 

persona],  200 

of  property,  209 

of  contracts,  214 

of  corporations,  237 

for  good  behavior,  750 

form  for  same,  755,  n. 

Sedition  law,  194 

Seigniorage,  155 

Seignory,  309 

Seisin, 

hvery  of,  309,  323 

nature  of,  388 

Seizures  and  searches,  201 

Self-defence,      225,  548,  555,  559,  575 

Senate,  see  Legislature,  78 


261,  n..  Q35 

497.0. 

306 

705 

660 

658,  B. 


I  Servant  and  master. 
Service, 
loss  of, 
contracts  for, 
feudal, 
of  process, 
SeiH)ff, 

form  of  notice  of. 
Settlement, 

preceding  marriage^  257,  3S0 

of  paupers,  224 
Sexes,  criminal  interconne  of,        576 

Shelley's  case,  336,  812 

Sheriff,  114 
conveyance  by,             344,  n.,  435 
Ships,  see  also  Admiraltj, 

American,  140 

destruction  of,  594,  601 

Shooting  with  intent  to  kOl,  578 

Show,  public,  prohibited,  568 

Similiter,  657, 767 

Single  bUl,  506 

Sisters  and  brothers,  400 

Slander,  623 

of  title,  627 

Sh&ves,  182,  594,  792,  809 

^  inheritance  from,  398,  n. 

Society, 

natural,  21 

civil,  22 
Solicitor, 

of  the  Treasuiy,  105 

in  chancery,  706 
Son  assault  demesne, 

form  of  the  plea  of,  658,  n. 
Soverei^ty,  25,  73 
Specialties,  492--496 
specific  performance  of  agree- 
ment to  arbitrate,  607 
Speech,  freedom  of,  207 
Spendthrifts,  282 
trusts  for,  850,  n. 
Squatters,  383 
Stabbing,  578 
Standard  of  weights  and  meas- 
ures, 158 
Stare  decisis,  229 
State, 

meaning  of,  30 

department  of,  104 
States, 

relations  of,  67,  796 

admission  of,  46 

protection  of,  183 

officers  of,  106 

records  of,  179 

commerce  among,  141 
Statute, 

meaning  of,  51 

public  and  private,  51 
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statute, 

bow  enactedi  89 

date  of,  52,  n. 

of  mortmain,  237,  368 

of  bastardy,  276 

against  perpetaities,  836,  372 

de  donis,  351 

mercbant,  staple  and  elegit,     352 

of  uses.  369 

early  Englisb,  55,  n. 

of  occupying  claimants,  383 

of  frauds,  475 

of  Westminster,  610 

of  insolvents,  639 

of  limitations,  881,  691 

Stealing,  see  Larceny,  581 

Stirpes,  descent  per,  397,  400 

Stirring  up  suits,  565 

Stock  of  corporations,  238 

of  partnersbips,  ;248 

Stoppage  in  transitu,  519 

Struck  jury,  665 

Study  of  law,  1,  16 

Subjecting  equities,  724 

Subornation  of  perjury,  562 

Subpoena,  56 

for  witnesses,  673 

form  for  same,  672,  n. 

in  obanoery,  704 

form  for  same,  704,  n. 

duces  tecum,  669 

form  for  same,  673,  n. 

Subscriptions,  consideration  of,  468,  n. 

Sufferance,  estates  at,  333 

Suffrage,  right  of,  26,  81 

Suicide,  not  punisbable,  570 

Suit,  see  Actions,  608 

in  rem  and  in  personam,  737,  745 

Summary,  bistorical,  33 

Summons,  634 

form  of  writ  of,  634,  n. 

Sumptuary  laws,  299 

Sunday,  see  Sabbatb,  63.  n. ,  568 

Supplemental  bill,  716,  721 

Supremacy  of  federal  powers,  73 

Surety,  503.  531 

Surface  water,  319,  n. 

Surrender  of  cbarter,  242 

Surveyor, 

general,  42 

county,  106 

Survivorship  of  actions,  689,  721 

Suspension  of  laws,  222 

Swearing,  bow  punished,  568 

Swindling,  588 

T. 

Tail,  estates  in,  probibited,  352 

Talesman  for  jurors,  25,  665 


Tariff,  197 
Taxation, 

federal,  128 

State,  128 

distraining  for,  607 
Taxes, 

direct  and  indirect,  129 

land  sold  for,  441 
Technical, 

terms  in  general,  3 

terms  in  indictments,  760 

Telegraph  Co.,  liability  of,  531 

Tenant,  see  Landlord,  811,  826 

joint,  843 

in  common,  344 

Tender, 

what  is  legal,  661 

plea  of,  -  .661 

Tenement,  meaning  of,  ^' 

Tenure  of  land,  f  J 

of  office,  27/  11 

Terms  of  courts  635 

of  land,  808 

Territory, 

purchase  of,  40 

government  of,  43 

Testament,  see  Will,  407 

Testamentary  guardian,  282 

Testator,  800 

Testatum  summons,  635 
Testimony,  see  Evidence,  666, 718, 733 

Threatening  letters,  579 

Timber,  destruction  of,  589 

Time,  divisions  of,  64 
from  and  after,               52,  n.,  65 
TiUe, 

by  discovery,  33 
of  United  States,  40 
equitable,  365 
legal,  375 
bow  quieted  in  chancery,  723 
by  occupancy,  378 
by  marriage,  886 
by  descent,  395 
by  devise,  404 
by  purchase,  413 
Tombstones,  destruction  of,  589 
Tonnage  duty,  133 
Tort,  prior  conviction   unneces- 
sary, 547 
meaning  of,  609 
actions  of,  609 
on  navigable  waters,  743 
Torture  prohibited,  204 
Town,  66 
Township,  66 
officers  of,  107 
Transfer, 

of  personalty  and  realty,  413 

of  negotiable  contracts,  504 


840 
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Traverse  in  pleading, 

654 

Verdict, 

Treason, 

forms  of,  general  and  spedml. 

against  a  state, 

160 

680,  n. 

against  Uie  U.  S., 

160,596 

in  cnminal  cases, 

771 

Treasurer, 

Vessels, 

federal. 

105 

American, 

140 

State, 

106 

destruction  of, 

595 

conn^, 
township, 

106 

Veto,  executive, 

91 

107 

Vice-president, 
Videlicet, 

9$ 

Treasury  department, 

105 

650,762 

Treaties, 

50,  51,  n. 

Virginia, 

Trees,  destruction  of, 

589 

cession  of. 

88,  B. 

Trespass, 

military  district, 

41 

action  of, 

614,  626 

Visitation  of  corporations. 

238 

declaration  in. 

615 

Voire  dire,  oath  of. 

673 

general  issue  in, 
Trial, 

655 

of  impeachments. 

92 

W. 

by  jurr  secured, 
in  civil  cases. 

200,226 

, 

663 

Wager. 

in  criminal  cases, 

200,767 

see  Gaming, 

667 

new, 

681,  772 

of  law. 

663 

in  admiralty  cases, 

748 

Wajfes,  implied  contract  for. 

496 

Trover,  damages  in, 

885,  n. 

Waifs,  see  Estrays, 

543 

action  of, 

615 

War, 

173 

declaration  in, 

616 

rights  of. 

78a 

general  issue  in. 

655 

Ward,  see  Guardian, 

282 

Trusts, 

Warehousemen, 

523 

origin  of, 

368 

receipts,                        515,  n.  (b) 

express, 

870 

lien, 

54:5 

free  from  creditors, 

350,  n. 

Warrant, 

implied. 

374 

in  criminal  cases. 

752 

jurisdiction  of. 

741 

form  of, 

752,  n. 

Trustees, 

Warrants,  general. 

201 

of  township, 

107 

Warranty, 

in  general, 

371 

of  land, 

457 

chargeable  with  interest,         490 

of  chattels,                   298,  n.,  516 

deed,  form  of. 

446 

U. 

in  insurance, 

536 

Waste, 

328,  625 

Undertaker,  lien  of, 

543,  n. 

Watercourses,  see  Rivers, 

314,  n.. 

Union  of  the  States, 

30,37 

31o 

Uses,  statute  of. 

369 

Water,  use  of, 

319 

nature  of,  see  Trusts, 

365 

Way,  right  of. 

317 

Usury, 

487 

Weights  and  measures, 

158 

Welfare,  public  offences  against,    562 

V. 

Whipping, 

552 

Widow,  rights  of. 

270 

Vacancies,  legislative, 

85 

Wife,  see  Married  Women, 

254,  810 

Vacating  records, 

599 

Will, 

Variance, 

648 

who  may  make, 

264,  405 

Vassal, 

309 

who  may  take  by, 

406 

Vendor's  lien, 

366,  n.,  541 

how  executed, 

407 

Venire  facias. 

665,  757 

joint, 

how  revoked. 

406,  n. 

de  novo, 

681,  773 

409 

Venue, 

how  proved. 

410 

in  civil  cases. 

650 

how  construed. 

411 

in  criminal  cases, 

767 

nuncupative, 

403 

Verdict, 

foreign,               411,  n., 

,  413,  800 

in  civil  cases, 

679 

how  contested, 

728 
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WiU. 

land  converted  into  person* 

alty  by,  896,  n. 

concealment  of,  583 

estates  at,  332 

Witnesses,  see  Evidence,  670 

form  of  oath  of,  670,  n. 

who  are  incompetent,  671 

to  a  will,  408 

to  a  deed,  460 

to  a  contract,  403,  668 

compelled  to  appear,  673,  770 

oomp«lled  to  testify,  770 

refusing  to  testify,  664 

bribery  of,  564 

before  a  legislative  body,     88^  n. 

Woman,  see  Females,  254 

Work,  see  Labor,  496 

Woimds,  how  described,  762 

Writ^  see  Process,  628 


Writ  of  error,  in  civil  cases,  684 

form  for  same,  685,  n. 

in  criminal  oases,  774 

Written, 

law,  50 

contracts,  495 

evidence,  666 

Wrongs,  meaning  of,  22,  608 

ana];fsis  of,  621 

relating  to  the  person,  622 

relating  to  property,  625 

to  personal  property,  627 


Yard,  standard  of. 

150 

Year,  meaning  of. 

65 

Years,  estate  for, 

329 

Yeas  and  nays. 

86 
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